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This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  <8=»  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point— T^  is  the 
K^'Number  Annotation. 


Digitized  by  VjOOQIC 


UNITED  STATES 

CIRCUIT  COURTS  OF  APPEALS 

REPORTS 


WITH  KEY-NUMBER  ANNOTATIONS 


WITH  TABLE  OF  CASES  IN  THE  UNITED  STATES  CIBOUIT  COUBTS  OF  APPEALS 

WHICH  HAVE  BEEN  PASSED  UPON  BT  THE  SUPBBME 

COUBT  OF  THE  UNITED  STATES 

AND  TABLE  OF  CASES  IN  WHICH  BEHEABINGS  HAVE  BEEN 
OBANTBD  OB  DENIED 


VOLUME  141 


ST.   PAUL 
WEST  PUBLISHING  CO. 

1916 


Digitized  by  VjOOQIC 


COPTBIOHT,    1916 
BT 

WEST  PUBLISHING  COMPANY 
a41C.C.A.) 

MAY  18  1916 


Digitized  by  VjOOQIC 


AMENDMENTS  TO  RULES 


UNITED   STATES   CIRCUIT   COURT   OF  APPEALS   FOR 
THE  SIXTH  CIRCUIT  ^ 


ATTOKNBYS  AND  COUNSELORS. 

An  attorney  and  counselor  admitted  to  practice  and  in  good  stand- 
ing in  the  Supreme  Court  or  in  a  District  Court  of  the  United  States, 
or  in  the  court  of  last  resort  in  the  state  of  his  residence,  may  become 
attorney  and  counselor  in  this  court  on  taking  an  oath  or  affirmation 
as  prescribed  by  rule  2  of  the  Supreme  Court  of  the  United  States,  and 
upon  subscribing  the  roll.  On  each  admission  the  clerk  will  collect, 
ten  dollars  ($10.00)  to  be  applied  to  the  purchase,  repair  and  rebind- 
ing  of  law  books  for  the  use  of  the  court  and  bar.  Every  person 
taking  the  oath  and  paying  such  sum  shall  be  entitled  to  a  certificate 
of  his  admission,  signed  by  the  clerk. 

31.  .,  ..  . 
LIBRARY.^ 

All  moneys  collected  by  the  clerk,  the  disposition  of  which  is  not 
otherwise  directed  by  law,  shall  constitute  a  fund  to  be  expended  by 
the  clerk  under  the  direction  of  the  presiding  judge,  in  the  purchasing, 
repairing  and  rebinding  of  law  books  for  the  library  of  the  court; 
and  it  shall  be  his  duty  to  render  to  the  court,  for  its  examination  and 
approval,  an  annual  account  of  such  moneys  received  by  him  and  of 
his  disbursements  thereof. 

Adopted  February  16,  1916. 

^  For  other  rules,  see  202  Fed.  ▼,  U8  0.  0.  A.  Til* 
141  CCA.  (v)* 
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JUDGES 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  DISTRICT  COURTS 


FIRST  CIRCUIT 


Hon.  OUVBR  WBNDBLL  HOLMBS.  Circuit  Justice WMblncton,  D.  C. 

Hon.  WII4LIAM  U  PUTNAM,  drcult  Judge Portland,  Me. 

Hon.  FREDERIC   DODOB,  Circuit  Judge Boston,    Mass. 

Hon.OBO.  M.  BINGHAM,  Circuit  Judge Concord.  N.  H. 

Hon.  CLARBNCB  HALB,  District  Judge,  Maine Portland,  Me. 

Hon.  JAS.  M.  MORTON,  Jr.,  District  Judge,  MassacbusetU Boston,  Mass. 

Hon.  EDGAR  ALDRICH,  District  Judge,  New  Hampshire UtUeton,  N.  H. 

Hon.  ARTHUR  L.  BROWN,  District  Judge,  Rhode  Island FroTidence,  R.  I. 

SECOND  CIRCUIT 

Hon.  CHARLES  B.  HUGHBS,  Circuit  Justice Washington,  D.  C. 

Hon.  B.  HENRY  LACOMBE,  Circuit  Judge New  York.  N.  Y. 

Hon.  ALFRBD  G.  COXB,  Circuit  Judge New  York,  N.  Y. 

Hon.  HBNRY  G.  WARD,  Circuit  Judge New  York,  N.  Y. 

Hon.  HENRY  WADE  ROGERS.  Circuit  Judge New  Hayen,  Conn. 

Hon.  EDWIN  S.  THOMAS.  District  Judge,   Connecticut New  Hayen,  Conn. 

Hon.  THOMAS  I.  CHATFIBLD,  District  Judge,  B.  D.  New  York Brooklyn.  N.  Y. 

Hon.  VAN  VBCHTBN  VEEDER,  District  Judge,  B.    D.  New  York Brooklyn,  N.  Y. 

Hon.  GEORGE  W.  RAY,  District  Judge,  N.  D.  New  York Norwich,  N.  Y. 

Hon.  CHARLES  M.  HOUGH,  District  Judge,  S.  D.  New  York New  York,  N.  Y. 

Hon.  LEARNED  HAND,  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  JULIUS  M.  MAYBR.  District  Judge.  8.  D.  New   York New  York.  N.  Y. 

Hon.  AUGUSTUS  N.  HAND,  District  Judge,  8.  D.  New  York  New  York,  N.  Y. 

Hon.  JOHN  R.  HAZEL,  District  Judge,  W.  D.  New  York Buffalo,  N.  Y. 

Hon.  HARLAND  B.  HOWE,  District  Judge,  Vermont St    Johnshury,   Vt 

THIRD  CIRCUIT 

Hon.  MAHLON  PITNBY,  Circuit  Justice Washington,  D.  a 

Hon.  JOSBPH  BUFFINGTON,  Circuit  Judge Pittshurg;  Pa. 

Hon.  JOHN  B.  McPHERSON,  Circuit  Judge. Philadelphia,   Pa. 

Hon.  VICTOR  B.  WOOLLEY,  Circuit  Judge Wilmington,  Del. 

Hon.  EDWARD  G.  BRADFORD,  District  Judge,  Delaware Wilmington,  Del. 

Hon.  JOHN  RBLLSTAB,  District  Judge,  New  Jersey Trenton,  N.  J. 

Hon.  THOS.  G.  HAIOHT.  District  Judge.  New  Jersey Jersey  City.  N.  J. 

Hon.  J.  WHTTAKER  THOMPSON,  District  Judge.  E.  D.  Pennsylyania.  .Philadelphia,  Pa. 

Hon.  OLIVER  B.  DICKINSON.  District  Judge,  B.  D.   Pennsylyania    Philadelphia.  Pa. 

Hon.  CHAS.  B.  WITMER,  District  Judge.  M.  D.  Pennsylyania Sunbury,  Pa. 

Hon.  CHARLBS  P.  ORR,  District  Judge,  W.  D.  Pennsylyania Pittsburg,  Pa. 

Hon.  W.  H.  SBWARD  THOMSON.  District  Judge,  W.  D.  Pennsylyania  PltUburg,  Pa. 

141  C.O.A.  (vii) 
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FOURTH  CIRCUIT 

Hon.  EDWARD  D.  WHITB,  Olnmlt  Juitioe Washington,  D.  a 

Hon.  JBTBR  0.  PRITCHARD.  Clrcnlt  Judge AsheyUle,  N.  0. 

Hon.  CHAS.  A.  WOODS,  Circuit  Judge Marion,  S.  C. 

Hon.  MARTIN  A.  KNAPP.  Circuit  Judge Washington,  D.  C. 

Hon.  JOHN  C.  ROSE,  District  Judge,  Maryland BalUmore,   Md. 

Hon.  HENRY  Q.  CONNOR,  District  Judge,  B.  D.  North  Carolina Wilson,  N.  C. 

Hon.  JAMES  B.  BOYD,  District  Judge,  W.  D.  North  Carolina Greensboro,  N.  0. 

Hon.  HENRY  A.  MmDLETON  SMITH,  District  Judge.  E.  D.  S.  0 Charleston.  8.  C. 

Hon.  JOSEPH  T.  JOHNSON,  District  Judge,  W.  D.  S.  C.> Greenville,  S.  0. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge,  E.  D.  Virginia Richmond,  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge,  W.  D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  G.  DAYTON,  Distrtct  Judge,  N.  D.  West  Virginia Philippi,  W.  Va. 

Hon.  BENJAMIN  P.  KELLER,  District  Judge,  8.  D.  West  Virginia. ^...Charleston,  W.  Va. 

FIFTH  CIRCUIT 

Hon.  JOSEPH  R.  LAMAR.  Cirouit  Justice Washington.  D.  O. 

Hon.  DON  A.  PARDEE.  Circuit  Judge Atlanta.  Oa. 

Hon.  A.  P.  Mccormick,  circuit  judge Waco,  Tex. 

Hon.  RICHARD  W.  WALKER.  Circuit  Judge HontsriUa,  Ala. 

Hon,  HENRY  D.  CLAYTON,  District  Judge,  N.  and  M.  D.  Alabama  .  ...Montgomery,  Ala. 

Hon.  WM.  I.  GRUBB,  District  Judge,  N.  D.  Alabama. Birmingham.  Ala. 

Hon.  HARRY  T.  TOULMIN.  DUtrict  Judge.  8.  D.  Alabama Mobile.  Ala. 

Hon.  WM.  B.  SHEPPARD.  District  Judge.  N.  D.  Florida Pensacola.  Fla. 

Hon.  RHYDON  M.  CALL.  District  Judge.  S.  D.  Florida JacksonTllle,  Fla. 

Hon.  WILLIAM  T.  NEWMAN.  District  Judge,  N.  D.  GeorgU AUanU.  Oa. 

Hon.  EMORY  SPEER,  District  Judge,  S.  D.  GeorgU Macon,  Ga. 

Hon.  WM.  WALLACE  LAMBDIN,  District  Judge,  S.  D.  Georgia Sayannah,  Oa. 

Hon.  RUFUS  E.  FOSTER,  District  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN,  DUtrlot  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILES.  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  GORDON  RUSSELL,  District  Judge,  E.  D.    Texas Sherman,   Tez. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Dallas,  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,  8.  D.  Texas Houston,  Tex. 

Hon.  THOMAS  8.  MAXBY,  DUtrict  Judge,  W.  D.  Texas Austin,  Tex. 


SIXTH  CIRCUIT 

Hon.  WILLIAM  R.  DAY,  Circuit  JusUce Washington.  D.  a 

Hon.  JOHN  W.  WARRINGTON.  Circuit  Judge Cincinnati.  Ohio. 

Hon.  LOYAL  B.  KNAPPEN.  Circuit  Judge Grand  Rapids.  Mich. 

Hon.  ARTHUR  C.  DBNISON.  Circuit  Judge Grand  Rapids.  Mich. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge,  B.  D.  Kentucky MaysvUle,  Ky. 

Hon.  WALTER  EVANS,  DUtrict  Judge.  W.  D.  Kentucky LouUyUle.  Ky. 

Hon.  ARTHUR  J.  TUTTLB,  District  Judge.  B.  D.  Michigan Detroit.  Mich. 

Hon.  CLARENCE  W.  SESSIONS.  District  Judge.  W.  D.  Michigan  ...Grand  Rapids.  Mich. 

Hon.  JOHN  M.  KILLITS,  District  Judge.  N.  D.  Ohio Toledo.  Ohio. 

Hon.  JOHN  H.  CLARKE.  District  Judge.  N.  D.  Ohio Cleyeland.    Ohio. 

Hon.  JOHN  B.  SATER,  DUtrict  Judge.  S,  D.  Ohio ,... Columbus,  Ohio. 

Hon.  HOWARD  C.  HOLLISTER.  DUtrict  Judge,  8.  D.  Ohio Cincinnati,  Ohio. 

Hon.  BDWARD  T.  SANFORD.  District  Judge.  B.  and  M.  D.  Tennessee.... KnoxTille,  Tenn. 
Hon.  JOHN  B.  McCALL.  District  Judge.  W.  D.Tennessee Memphis,  Tenn. 

SEVENTH  CIRCUIT 

Hon.  JAMES  CLARK  McRBYNOLDS.  Circuit  Justice Washington,  D.  C. 

Hon.  FRANCIS  B.  BAKER.  Cirouit  Judge Goshen.    Ind. 

Hon.  CHRISTIAN  0.  KOHLSAAT.  Circuit  Judge Chicago,  lU. 

^Recess  appointment  March  9,  1916. 
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JUDGES   OF  THB   COURTS  Ix 

Hob.  JULIAN  W.  MACK.  Circuit  Judge Chicago.  111. 

Hon.  SAMUBL  ALSCHULBR.  Circuit  Judge* Chicago.  HI. 

Hon.  KBiNESAW  M.  LANDIS,  District  Judge.  N.  D.  Illinois Chicago.  Ul. 

Hon.  OBORGB  A.  CARPBNTBR.  District  Judge.  N.  D.  Illinois Chicago.  111. 

Hon.  FRANCIS  M.  WRIGHT.  DUtrict  Judge.  B.  D.  UllnoU Urbana.  IlL 

Hon.  J.  OTIS  HUMPHRBT.  District  Judge.  S.  D.  Illinois Springfield,    HI. 

Hon.  ALBERT  B.  ANDERSON.  District  Judge.  Indiana Indianapolis.  Ind. 

Hon.  FBRDINAND  A.  GBIGBR.  District  Judge.  B.  D.  Wisconsin Milwaukee.  Wis. 

Hon.  ARTHUR  L.  SANBORN.  District  Judge.  W.  D.  Wisconsin Madison.  Wis. 


EIGHTH  CIRCUIT 


Hon.  WILUS  VAN  DBVANTBR.  Circuit  Justice Washington.  D.  a 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St  Paul,  Minn. 

Hon.  WILLIAM  C.  HOOK.  Circuit  Judge Leayenworth.  Kan. 

Hon.  BLMER  B.  ADAMS.  Circuit  Judge St.  Louis,  Mo. 

Hon.  WALTER  I.    SMITH.   Circuit  Judge Council   Bluffs,   Iowa, 

Hon.  JOHN  B.  GARLAND,  Circuit  Judge Washington.  D.  C. 

Hon.  JACOB  TRIEBBR,  District  Judge.  B.  D.  Arkansas Little  Rock.  Ark. 

Hon.  F.  A.  TOUMANS.  District  Judge.  W.  D.  Arkansas ..Ft.  Smith.  Ark. 

Hon.  ROBERT  B.  LEWIS.  District  Judge.  Colorado DeuTer.  Colo. 

Hon.  HENRY  THOMAS  REED.  District  Judge.  N.  D.  Iowa Cresco,  Iowa. 

Hon.  MARTIN  J.  WADB.  District  Judge.  S.  D.  Iowa Dayenport.   Iowa. 

Hon.  JOHN  C.  POLLOCK.  District  Judge.  Kansas Kansas  City.  Kan. 

Hon.  PAGE  MORRIS.   District  Judge.    Minnesota Duluth.   Minn. 

Hon.  WILBUR  F.  BOOTH.  District  Judge.  MlnnesoU Minneapolis.    Minn. 

Hon.  DAVID  P.  DYER,  District  Judge.  B.  D.  Missouri St.  Louis.  Mo. 

Hon.  ARBA  S.  VAN  VALKBNBURGH.  District  Judge.  W.  D.  Missouri.. Kansas  City.  Mo. 

Hon.  THOMAS  C.  MUNOER,  District  Judge,  Nebraska Linooln,  Neb. 

Hon.  WM.  H.  POPS,  District  Judge,  New  Mexico Santa  F6.  N.  M. 

Hon.  CHARLES  F.  AMIDON,  District  Judge.  North  Dakoto Fargo,  N.  D. 

Hon.  RALPH  E.  CAMPBELL.  District  Judge,  B.  D.  Oklahoma Muskogee.  Okl. 

Hon.  JOHN  H.  COTTERAL.  District  Judge,  W.  D.    Oklahoma Guthrie.  Okl. 

Hon.  JAMES  D.  ELLIOTT.  District  Judge,  South  Dakota Sioux  Falls,  S.  D. 

Hon.  TILLMAN  D.  JOHiNSON.  District  Judge,  Utah> Ogden,  Utah. 

Hen.  JOHN  A.  RINBR,  District  Judge,  Wyoming Cheyenne,  Wyo. 


NINTH  CIRCUIT 


Hon.  JOSEPH  MoKENNA,  Circuit  JusUce Washington,  D.  0. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge Portland,  Or. 

Hon.  BRSKINB  M.  ROSS,  Circuit  Judge Los  Angeles,  Cal. 

Hon.  WM.  W.  MORROW,  Circuit  Judge. « San  Francisco,  Cal. 

Hon.  WM.  H.  HUNT,  Circuit  Judge Washington.  D.  C. 

Hon.  WM.  H.  SAWTBLLB.  District  Judge.  Arizona Tucson,  Ariz. 

Hon.  BEN  J.  F.  BLEDSOE.  District  Judge,  S.  D.  California Los  Angeles,  Cal. 

Hon.  OSCAR  A.  TRIPPBT,  District  Judge,  S.  D.California Los  Angeles,  CaL 

Hon.  WM.  C.  VAN  FLEBT.  District  Judge.  N.  D.  California San  Francisco,  Cal. 

Hon.  MAURICE  T.  DOOLING.  District  Judge.  N.  D.  California San  Francisco,  CaL 

Hon.  FRANK  S.  DIETRICH.  District  Judge.  Idaho Boise,  Idaho. 

Hon.  GEO.  M.  BOURQUIN,  District  Judge.  Montana Butte,    Mont 

Hon.  BDWARD  a  FARRINGTON,  Dtotrict  Judge,  Neyada Carson  City,  Ney. 

Horn.  CHARLES  B.  WOLVBRTON,  District  Judge,  Oregon Portland.  Or. 

Hon.  ROBERT  S.  BEAN,  District  Judge.  Oregon Portland,  Or. 

Hon.  FRANK  H.  RUDKIN,  District  Judge,  B.  D.  Washington Spokane,   Wash. 

Hon.  BDWARD  B.  CUSHMAN,  District  Judge,  W.  D.  Washington SeatUe,  Wash. 

Hon.  JBRBMIAH  NETERER,  District  Judge,  W.  D.  Washington Seattle,  Wash. 


*BecaM  appointment  August  16,  191S.  'Recess  appointment  Noyember  2,  1916. 
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LBISY  BREWING  CO.  V.  ATCHISON,  T.  A  8.  F.  BY.  CO.  3 

(225  Fed.  753) 

LEISY  BREWING  CO.  v.  ATCHISON,  T.  &  S.  F.  RY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  23,  1915.) 

No.  4401. 

1.  States  ^=>9 — Admission  to  Union — Conditions — Inteoducinq  Liquors 

INTO  Indian  Country — Power  of  Congress. 

Congress  has  power  to  enact  legislation  requiring  a  territory  to  Insert 
In  Its  Constitution  as  a  condition  of  admission  to  statehood  a  provision 
prohibiting  the  sale  or  manufacture  of  intoxicating  liquors  In  Indian 
Territory,  as  well  as  the  Introduction  of  such  liquors  from  other  parts  of 
the  state  Into  such  territory. 

[Ed.  Note. — For  other  cases,  see  States,  Cent.  Dig.  §  4 ;  Dec.  Dig.  <8=>9. 

Introducing  intoxicating  liquors  Into  Indian  country,  see  note  to  Joplln 
Mercantile  Co.  v.  United  States,  131  C.  C.  A.  171.] 

2.  Carriers  €=»39— Duty  to  Carry  Goods — Liquors — Indian  Territory. 

Where  a  brewing  company  proffers  Intoxicating  liquors  to  a  railroad 
for  carriage  into  Indian  Territory,  where  the  introduction  of  such  liquors 
is  prohibited  by  the  state  Constitution,  the  road's  refusal  to  carry  is 
Justified. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  §  98;  Dec.  Dig. 
^=»39.] 

3.  Evidence  ^=»7 — Judicial  Notice — Beverages — Character  of  Beverages. 

Courts  cannot  take  Judicial  notice  whether  a  beverage  going  through 
a  malting  process,  but  containing  no  malt  whatever,  is  or  is  not  a  malt 
liquor. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {  6;  Dec.  Dig. 
«=>7.] 

4.  Evidence  ^=»7 — Judicial  Notice — Beverages — Character  of  Beverages. 

Courts  cannot  take  Judicial  notice  whether  a  beverage  containing  less 
than  one-third  of  1  per  cent  of  alcohol  is  intoxicating. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §  6;  Dea  Dig. 
«=>7.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Action  by  the  Leisy  Brewing  Company  against  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company.  From  a  decree  sustaining  defendant's 
motion  to  dismiss  the  complaint,  plaintiff  appeals.     Reversed. 

This  is  an  appeal  from  a  decree  sustaining  a  motion  to  dismiss  the  com- 
plaint of  the  plaintiff,  a  brewing  company,  manufacturer  of  a  certain  bever- 
age which  It  caUs  **Temp  Brew."  The  complaint  alleges  that  plaintiff  tender- 
ed to  the  defendant  railway  company  a  car  load  of  this  brew  for  shipment 
over  its  line  of  railway  from  Kansas  City,  Mo.,  to  points  in  that  part  of  the 
state  of  Oklahoma  which  was  formerly  the  Indian  Territory,  and  also  to  the 
Indian  country,  and  in  the  old  Osage  Nation ;  that  it  tendered  the  lawful 
charge  therefor,  but  that  the  defendant  refused  and  still  refuses  to  receive 
and  ship  any  of  this  brew  over  its  line  of  railway  from  Kansas  City  to  any 
points  in  the  former  Indian  Territory  or  Indian  country.  It  is  further  al- 
leged that  **Temp  Brew"  is  a  drink  manufactured  and  sold  extensively  by  j^he 
plaintiff  in  various  parts  of  the  United  States ;  that  a  copyright  for  the  ex- 
clusive nse  of  the  words  "Temp  Brew,"  designating  it,  has  been  granted  by 
the  United  States  government ;  that  the  plaintiff  has  complied  with  the  Food 
and  Drug  Act  of  June  30,  190C,  and  all  the  rules  and  regulations  promulgated 
thereunder  by  the  proper  officers ;  that  it  contains  .30  of  1  per  cent,  alcohol ; 
that  although,  in  part,  it  passes  through  a  malting  process  when  being  manu- 

^^For  other  cases  see  same  topic  &  KEY-NUAIBEK  in  all  Key -Numbered  Digests  &  Inoe^eo 
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factored,  yet  it  contains  no  malt,  and  is  not  a  malt  liquor  or  beer;  that  it 
is  unfermented,  and  is  not  det;rimeutal  to  the  health ;  that  it  is  incapable  of 
producing  intoxication  when  taken  by  any  human  being,  infant,  adult,  white, 
or  Indian;  that  the  defendant  refuses  to  carry  it  from  points  without  the 
state  of  Oklahoma,  as  well  as  from  points  within  the  state  of  Oklahoma,  into 
the  former  Indian  Territory,  Indian  country,  Indian  reservations,  and  allot- 
ments to  the  Indians,  the  alienation  of  which  is  restricted,  claiming  that  to 
carry  it  to  those  places  would  be  in  violation  of  the  acts  of  Congress  and  the 
laws  and  regulations  of  the  United  States.  The  prayer  of  the  petition  is 
for  a  mandatory  injunction. 

The  motion  to  dismiss  is  based  upon  the  ground  that  the  brew  is  within 
the  provisions  of  the  acts  of  Congress  prohibiting  the  introduction  of  liquors 
into  the  former  Indian  Territoi-y  and  Indian  country. 

I.  J.  Ringolsky,  of  Kansas  City,  Mo.  (Harry  L.  Jacobs,  of  Kansas 
City,  Mo.,  E.  E.  Blake  and  A.  T.  Boys,  both  of  Oklahoma  City,  Okl., 
and  M.  L.  Friedman,  of  Kansas  City,  Mo.,  on  the  brief),  for  appellant. 

Samuel  W.  Hayes,  of  Oklahoma  City,  Okl.  (J.  R.  Cottingham,  of 
Oklahoma  City,  Okl.,  on  the  brief),  for  appellee. 

Before  ADAMS,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  The 
statutes  which  are  applicable  to  the  issues  involved  are  the  Act  of 
July  23,  1892,  27  Stat.  260,  c.  234,  amending  section  2139,  R.  S.,  as 
again  amended  by  the  Act  of  March  1,  1895,  c.  145,  28  Stat.  693,  and 
the  Act  of  January  30,  1897,  29  Stat.  506,  c.  109  (Comp.  St.  1913,  § 
4137).    The  Act  of  1895  provides: 

"Sec.  8.  That  any  person,  whether  an  Indian  or  otherwise,  who  shall,  in 
said  territory,  manufacture,  sell,  give  away,  or  in  any  manner,  or  by  any 
means  furnish  to  any  one,  either  for  himself  or  another,  any  vinous,  malt,  or 
fermented  liquors,  or  any  other  intoxicating  drinks  of  any  kind  whatsoever, 
whether  medicated  or  not,  or  who  shall  carry,  or  in  any  manner  have  car- 
ried, into  said  territory  any  such  liquors  or  drinks,  or  who  shall  be  interested 
in  such  manufacture,  sale,  giving  away,  furnishing  to  any  one,  or  carrying 
into  said  territory  any  of  such  liquors  or  drinks,  shall,  upon  conviction  there- 
of, be  punished  by  fine  not  exceeding  five  hundred  dollars  and  by  imprison- 
ment for  not  less  than  one  month  nor  more  than  five  years." 

The  Act  of  January  30,  1897,  29  Stat  506,  makes  it  an  offense  for 
any  person — 

**to  sell,  give  away,  dispose  of,  exchange  or  barter  any  malt,  spirituous  or 
vinous  liquor,  including  beer,  ale  and  wine,  or  any  ardent  or  other  intoxicating 
liquor  of  any  kind  whatsoever,  or  any  essence,  extract,  bitters,  preparation, 
compound,  composition,  or  any  article  whatsoever,  under  any  name,  label  or 
brand,  which  produces  intoxication,  to  any  Indian  to  whom  allotment  of  land 
had  been  made  while  the  title  to  the  same  shall  be  held  in  trust  by  the 
government." 

It  also  prohibits  the  introduction  of — 

**any  malt,  spirituous,  or  vinous  liquor,  including  beer,  ale  and  wine,  or  any 
ardent  or  intoxicating  liquor  of  any  kind  whatsoever  into  the  Indian  country, 
which  term  shall  include  any  Indian  allotment  while  the  title  to  the  same 
shall  be  held  in  trust  by  the  government,  or  while  the  same  shall  remain  In- 
alienable by  the  allottee  without  the  consent  of  the  United  States." 

The  Oklahoma  Enabling  Act  of  June  16,  1906,  required  the  state 
of  Oklahoma  to  insert  in  its  Constitution  a  provision  prohibiting  the 
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sale  or  manufacture  in  the  Indian  Territory,  as  well  as  the  introduction 
,  of  such  liquors  from  other  parts  of  the  state  into  that  part  which  was 
the  Indian  Territory,  and  in  pursuance  of  that  section  of  the  Enabling 
Act  such  a  provision  was  made  and  is  now  a  part  of  the  Constitution 
of  the  state  of  Oklahoma. 

[1,2]  That  Congress  has  the  power  to  enact  such  l^islation  is  ad- 
mitted by  counsel  for  the  plaintiff,  as  well  as  the  fact  that,  if  the 
beverage  known  as  "Temp  Brew"  ccxnes  within  any  of  the  articles 
prohibited  by  these  acts,  the  refusal  of  the  defendant  to  carry  it  into 
the  places  to  which  plaintiff  desired  to  have  it  carried,  is  justified.  But 
the  contention  is  that  the  article  does  not  come  within  any  of  the  pro- 
hibited drinks.  The  learned  trial  judge  was  of  the  opinion  that  the 
fact  that  the  complaint  did  not  disclose  the  ingredients  of  **Temp 
Brew"  other  than  alcohol,  and  admitted  that  it  passed  through  a  malt- 
ing process,  brought  it  within  the  prohibited  class. 

Does  the  complaint  show  whether  this  beverage  is  a  malt  or  fer- 
mented liquor  or  intoxicating  drink  of  any  kind  whatsoever?  If  it 
is  either  of  these,  then  the  decree  must  be  affirmed.  The  allegations 
in  the  bill  are  that  it  is  neither,  although  it  also  alleges  that  it  passes 
through  a  malting  process  when  being  manufactured,  yet  contains  no 
malt;  that  it  is  unfermented,  and  contains  but  .30  of  1  per  cent,  of 
alcohol. 

[3,  4]  Courts  cannot  take  judicial  notice  whether  a  beverage  go- 
ing through  a  malting  process,  but  containing  no  malt  whatever,  is  a 
malt  liquor  or  not,  nor  whether  a  beverage  containing  less  than  one- 
third  of  1  per  cent,  of  alcohol  is  intoxicating.  Learned  counsel  have 
cited  numerous  decisions  of  the  courts  defining  what  constitute^  malt 
liquor,  but  an  examination  of  these  authorities  shows  that  the  courts 
diflfer  very  much,  the  decisions  being  anything  but  harmonious.  This 
is  convincing  that  only  by  proper  proof  can  tnese  facts  be  established. 

We  are  therefore  of  the  opinion  that  the  motion  to  dismiss  should 
have  been  overruled,  and  the  defendant  granted  leave  to  answer  and 
put  these  allegations  in  issue.  As  counsel  for  the  defendant,  at  the 
hearing,  assured  us  that  the  defense  is  made  in  good  faith,  for  the 
purpose  of  carrying  out  the  beneficent  intention  of  Congress  to  pro- 
tect the  inhabitants  of  that  section  from  the  baneful  effects  of  the 
use  of  liquor,  which  is  the  cause  of  more  crime,  misery,  and  poverty 
than  any  other  article  of  consumption,  we  have  no  doubt  that  its 
answer  will  raise  the  issues  necessary  to  enable  the  court  to  deter- 
mine from  the  evidence  adduced  at  the  hearing,  whether  this  beverage 
is  within  the  provisions  of  the  acts  of  Congress  enacted  for  the  lauda- 
ble purpose  of  preventing  drunkenness  in  that  section  of  the  state  of 
Oklahoma  and  the  direful  consequences  thereof. 
The  decree  is  reversed. 
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(225  Fed.  734) 

PENNSYLVANIA  STEEL  CO.  et  al.  v.  NEW  YORK  CITY  RY.  CO.  et  aL 

(five  cases). 

SECOND  AVE.  R,  CO.  v.  ROBINSON. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  2,  1915.) 

No.  317. 

1.  Railroads   ^=>206 — Receivers — Appointment — ^Vacation. 

An  order  appointing  the  receivers  of  a  railroad  company  to  be  re- 
ceivers in  a  foreclosure  suit  under  a  mortgage  given  by  sueb  company 
does  not  vacate  the  original  appointment  of  the  receivers. 

[Ed.  Note.—For  other  cases,  see  Railroads,  Cent  Dig.  §§  676-682 ;  Dec. 
Dig.  <g=»206.] 

2.  Railroads  ^=9208 — Leases — ^Termination. 

Where  the  receivers  of  a  leased  railroad  do  not  pay  the  stipulated  rent 
therefor,  the  lessor  may  ask  the  court  that  they  return  the  property 
leased. 

[Ed.  Note.— -For  other  cases,  see  Railroads,  Cent.  Dig.  §§  685-691 ;  Dec. 
Dig.  <g=»208.] 

3.  Street  Railroads  ^=>49 — Leases — Termination   op  Lease — Return   of 

Property — Depreciation. 

Where  a  lease  of  railroad  property  was  terminated  and  the  property 
returned  to  the  lessor,  it  was  error  for  a  special  master  to  detemine  the 
value  of  motors  and  cars  by  fixing  their  cost  price  and  deducting  5  per 
cent,  for  10  years  from  such  price,  where  the  average  age  of  such  motors 
was  6  and  not  10  years,  and  the  deduction  for  depreciation  should  have 
been  made  each  year  on  the  depreciated  value,  and  not  on  the  original 
price. 

[Ed.  Note.—For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  125, 
126;   Dec.  Dig.  <8=»49.] 

Appeal  from  the  District  Court  of  the  United  ^States  for  the  South- 
em  District  of  New  York. 

John  W.  Griggs,  of.  New  York  City,  for  appellants. 

Hasten  &  Nichols,  of  New  York  City  (Arthur  H.  Hasten  and  Wil- 
liam H.  Chadboume,  both  of  New  York  City,  of  counsel),  for  receiver 
of  Hetropolitan  St.  Ry.  Co. 

B.  S.  Catchings,  of  New  York  City,  for  the  tort  creditors. 

Strong  &  Hellen,  of  New  York  City,  for  Second  Ave.  R.  Co. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  an  appeal  by  the  Second  Avenue 
Railroad  Company  and  George  W.  Linch,  its  receiver,  from  an  order 
of  Judge  Lacombe,  dated  April  27,  1915  confirming  the  revised  report 
of  W.  L.  Turner  as  special  master,  and  has  been  for  the  convenience 
of  counsel  divided  into  two  proceedings  called : 

(1)  The  Use  and  Occupation  Proceeding. 

(2)  The  Hotors  Proceeding. 

1.  Use  and  Occupation  Proceeding. 

February  1,  1897,  the  Metropolitan  Street  Railway  Company  exe- 
cuted a  mortgage  to  the  Guaranty  Trust  Company  as  trustee  to  secure 

^zz>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  payment  of  bonds  aggregating  $12,500,000.  January  14,  1898, 
the  Second  Avenue  Railroad  Company  leased  its  property  to  the 
Metropolitan  Company.  March  21,  1902,  the  Metropolitan  Company 
executed  a  mortgage  to  the  Morton  Trust  Company  as  trustee,  which 
covered  the  foregoing  lease,  to  secure  payment  of  bonds  aggregating 
$16,604,000.  February  14,  1902,  the  Metropolitan  Company  leased  all 
its  property  to  the  New  York  City  Railway  Company  for  999  years 
from  April  1,  1902.  September  24,  1907,  Adrian  H.  Joline  and  Douglas 
Robinson  were  appointed  receivers  of  the  New  York  City  Railway 
Company,  and  October  1,  1907,  the  receivership  was  extended  to  the 
property  of  the  Metropolitan  Street  Railway  Company,  its  lessor. 
November  19,  1907,  the  same  persons  were  appointed  receivers  in  a 
suit  to  foreclose  the  mortgage  of  the  Metropolitan  Company  to  the 
Morton  Trust  Company.  Alarch  17,  1908,  the  same  persons  were  ap- 
pointed receivers  in  a  suit  to  foreclose  the  mortgage  of  the  Metro- 
politan Company  to  the  Guaranty  Trust  Company. 

[1]  In  this  long  and  complicated  proceeding  it  is  impossible  for 
the  special  master,  the  District  Court,  or  this  court  to  keep  in  mind 
every  claim,  order,  and  decision  that  has  been  made.  Hence  there 
may  arise  from  time  to  time  inconsistencies  of  expression  of  which 
it  is  easy  to  make  too  much.  The  paramount  intention,  however,  to 
administer  the  property  of  these  insolvent  companies  primarily  for  the 
benefit  o£  the  public  by  maintaining  the  operation  of  the  system,  and 
secondarily  for  preserving  the  interests  of  all  concerned  in  accordance 
with  their  respective  rights  and  priorities  is  unmistakable.  The  order 
appointing  the  original  receivers  to  be  receivers  in  the  foreclosure  suit 
under  the  mortgage  to  the  Morton  Trust  Company  did  not  vacate  the 
original  appointment,  and  we  do  not  think  that  after  November  19, 
1907,  they  operated,  as  the  appellants  contend,  for  the  exclusive  ben- 
efit of  the  mortgagee. 

When  we  held  in  the  Termination  of  Lease  Proceeding,  198  Fed.  725, 
117  C.  C.  A.  503,  and  in  Penna.  Steel  Co.  v.  New  York  City  Railway 
Co.,  216  Fed.  463,  132  C.  C.  A.  518,  that  in  receivership  cases  the 
lessor  of  a  subsidiary  line  could  demand  of  the  court  the  return  of 
its  property  in  case  of  default  in  payment  of  the  stipulated  rent,  but 
that  so  long  as  it  permitted  receivers  who  had  not  adopted  the  lease  to 
operate  they  did  so  for  its  benefit  and  at  its  risk,  we  were  speaking 
generally  and  following  Park  v.  New  York,  Lake  Erie  &  Western 
R.  R.  Co.  (C.  C.)  57  Fed.  799,  New  York,  Penna.  &  Ohio  R.  R.  Co. 
v.  New  York,  L.  E.  &  W.  R.  R.  Co.  (C.  C.)  58  Fed.  268,  Quincy,  etc., 
R.  R.  Co.  V.  Humphreys,  145  U.  S.  82,  12  Sup.  Ct.  787,  36  L.  Ed.  632, 
and  U.  S.  Trust  Co.  v.  Wabash,  etc.,  R.  R.  Co.,  150  U.  S.  287,  14  Sup. 
Ct.  86,  37  L.  Ed.  1085. 

The  appellants  seek  to  distinguish  the  present  case  from  the  Wabash, 
but  like  it  the  receivership  was  not  under  a  bill  to  foreclose  a  mort- 
gage, but  at  the  suit  of  a  general  creditor,  seeking  to  preserve  the 
transportation  system  of  the  insolvent  railway  companies  for  the  ben- 
efit of  the  public  and  of  all  parties  in  interest.  While  the  corporation 
did  itself  not  file  the  bill,  it  consented  to  the  relief  prayed  for,  which 
consent  had  the  same  effect  as  did  the  bringing  of  the  suit  by  the  cor- 
poration in  the  Wabash  Case.     We  cannot  agree  that  there  is  any 
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material  difference  between  this  case  and  the  Wabash  Cases.  tJor  do 
we  think  that  there  is  any  inconsistency  between  the  Wabash  Cases 
and  the  earlier  case  of  Sunflower  Co.  v.  Wilson,  142  U.  S.  313,  12 
Sup.  Ct.  235,  35  L.  Ed.  1025,  so  much  relied  upon  by  the  appellants. 
In  it  the  net  earnings  involved  was  unpaid  freight  owed  by  the  Sun- 
flower Company  to  the  receivers  of  the  Railroad  Company  more  than 
sufficient  to  pay  the  stipulated  rent  of  cars  due  by  the  Railroad  Com- 
pany to  the  Sunflower  Company.  The  court  held  that  the  Sunflower 
Company,  lessor,  need  pay  to  the  receivers  only  the  balance  over  the 
amount  due  to  it  for  rent  of  the  cars.  In  other  words,  the  receivers 
of  the  Railroad  Company  must  pay  the  stipulated  rent,  and,  having 
done  so,  were  entitled  to  recover  the  surplus  due  to  them  for  freight. 
Substantially  the  operation  was  for  net  earnings  up  to  the  amount  of 
the  rent  Read  in  connection  with  the  facts  of  the  case,  the  decision 
is  inapplicable  to  the  case  in  hand  or  to  the  subsequent  decisions  of 
the  Supreme  Court  in  the  Wabash  Case. 

[2]  If  receivers  do  not  pay  the  stipulated  rent  of  a  leased  road, 
the  lessor  may  ask  the  court  that  they  return  it,  and  in  view  of  this 
fact  a  receiver  who  has  not  adopted  the  lease,  but  wishes  to  remain 
in  possession,  may  prefer  to  pay  as  the  value  ol  the  use  and  occupation 
a  simi  equal  to  the  stipulated  rent,  though  under  no  greater  duty  than 
to  pay  the  net  earnings  of  operation.  The  general  rule  is,  of  course, 
subject  to  such  and  other  exceptions.  We  had  not  in  mind  a  case  like 
the  one  under  consideration,  where  receivers,  having  paid  to  the  lessor, 
not  net  earnings,  but  a  sum  equal  to  the  stipulated  rent,  subsequently 
finding  this  to  be  more  than  the  net  earnings,  had  asked  to  have  such 
payments  treated  only  as  on  account.  The  question  referred  to  the 
special  master  was : 

••What  amounts,  if  any,  the  New  York  City  receivers  and  the  Metropolitan 
receivers  should  pay  over  to  the  Second  Avenue  receiver  and  the  Second  Ave- 
nue Company  on  account  oi  net  income  from  the  operation  of  the  property  of 
the  Second  Avenue  Railroad  Company,  after  deducting  all  proper  charges 
against  such  net  income.*' 

The  rent  payable  imder  the  lease  to  the  Second  Avenue  Company 
was  9  per  cent,  on  its  capital  stock,  consisting  of  18,620  shares,  of  the 
par  value  of  $100  each,  together  with  all  taxes,  assessments,  and 
charges  lawfully  imposed  on  the  demised  premises.  The  receivers, 
though  not  adopting  the  lease,  no  doubt  to  prevent  any  reclamation  by 
the  lessor,  did  pay  the  Second  Avenue  Company  sums  equal  to  the 
stipulated  rent  at  the  due  dates  as  follows : 

Oct  31,  1907.     Six  months'  interest  on  general  consolidated  mortgage 

bonds  of  Second  Avenue  Company $  32,000 

Nov.  29,  1907.  Quarterly  rental  on  stock  of  Second  Avenue  Comi)any  41,8^5 
Dec.  31,  1907.    Six  months*  interest  on  debenture  bonds  of  Second 

Avenue  Company 2,225 

Jan.  28,  1908.     Six  months*  interest  on  first  consolidated  mortgage 

bonds  of  Second  Avenue  Company 140,775 

Feb.  28.  1908.  Quarterly  rental  on  stock  of  Second  Avenue  Company  41,895 
Apr.  29,  1908.     Six  months'  interest  on  general  consolidated  mortage 

bonds  of  Second  Avenue  Compimy 32,000 

Total    $290,790 
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They  also  paid  the  special  franchise  tax  for  1907,  amounting  to 
$36,756.98. 

May  31st  the  first  change  in  this  course  of  business  took  place,  when 
the  receivers  declined  to  pay  the  moneys  necessary  to  make  up  the 
full  amount  due  for  that  quarter.  After  some  ineffectual  negotiation 
the  Guaranty  Trust  Company  brought  suit  in  the  state  court  to  fore- 
close a  mortgage  of  the  Second  Avenue  Company  to  it  as  trustee,  dated 
January  20,  1898,  to  secure  payment  of  its  first  consolidated  mortgage 
bonds,  amounting  to  $5,631,000.  October  9th  George  W.  Linch,  hav- 
ing been  appointed  receiver  in  the  foreclosure  suit,  demanded  the 
return  of  the  premises,  and  the  receivers  surrendered  the  same  to  him 
at  midnight  between  November  12th  and  13th. 

The  special  master  held  that  the  receivers,  having  voluntarily  paid 
sums  equal  to  the  stipulated  rent  down  to  the  quarter  beginning  March 
1,  1908,  could  not  recover  the  same,  but  on  and  after  that  date  were 
liable  only  for  net  earnings.  On  the  other  hand,  the  judge  of  the 
District  Court  held  that  they  operated  for  net  earnings  only  during 
the  whole  period  from  September  24,  1907,  to  November  13,  1908, 
and  directed  the  special  master  to  state  an  account,  charging  them 
with  gross  earnings  and  crediting  them  with  expenses  of  operation 
during  that  period.  So  long  as  the  Second  Avenue  Company  was  re- 
ceiving sums  equal  to  the  stipulated  rent,  it  naturally  would  not,  and 
indeed  could  not,  demand  a  return  of  its  premises.  We  think  the  con- 
clusion of  the  judge  of  the  District  Court  unfair  to  the  Second  Avenue 
Company,  because  it  cannot  restore  the  status  quo  of  the  date  ofl 
September  24,  1907,  and  give  the  company  the  option  of  asking  for 
the  return  of  its  property  from  the  receivers  in  case  they  operated  for 
net  earnings  only.  As  they  did  actually  pay  the  sum  of  $32,000  May 
1,  1908,  on  account  of  the  quarter's  rent  ending  May  31st,  we  think 
the  master  should  have  gone  further  than  he  did,  and  have  held  that 
the  receivers  were  to  be  charged  with  net  earnings  only  from  Jtme  1 
to  November  13,  1908.    The  account  may  be  restated  on  this  principle. 

2.  The  Motors  Proceeding. 

The  questions  to  be  considered  in  this  proceeding  were  referred  by 
the  District  Court  to  the  special  master  as  fallows : 

(1)  **Whether  the  Metropolitan  receivers  are  under  obligation  to  deliver  to 
the  Second  Avenue  receiver  other  motors  and  connections  than  those  attached 
to  the  said  275  cars  at  the  time  of  their  delivery,  and,  if  so,  on  what  terms 
said  motors  and  connections  should  be  delivered,  or  the  value  thereof  should 
be  accounted  for,  by  the  said  Metropolitan  receivers?* 

(7)  "What  are  the  rights,  if  any,  of  the  receiver  of  the  New  Tork  City 
Railway  Company  and  of  the  Metropolitan  receivers  by  reason  of  moneys 
expended  subsequent  to  their  appointment  in  putting  the  First  Avenue  Line  of 
the  Second  Av«iue  Company  between  59th  street  and  125th  street  in  fit 
condition  to  run,  and  by  reason  of  their  expenditure  of  other  moneys  In  and 
about  the  property  of  the  Second  Avenue  Company?" 

This  is  not,  as  counsel  for  appellants  contend,  a  case  of  conversion 
by  the  receivers  of  the  G.  E.  57  motors,  or  one  for  punitive  damages. 
C5ctober  9,  1908,  Linch,  the  receiver  of  the  Second  Avenue  Company, 
filed  his  petition  for  a  return  of  the  property.  On  the  same  day  the 
receivers  of  the  Metropolitan  Company  filed  their  answer,  in  which 
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they  admitted  liability  to  return,  among:  other  things,  275  double 
truck  Brill  cars  equipped  with  G.  E.  1000  motors,  as  set  forth  in 
Schedule  D.  November  5th  the  court  entered  an  order  directing  the 
receiver  to  turn  over,  among  other  things : 

"(3)  The  electric  cars,  275  In  number,  described  in  Schedule  D  annexed  to 
said  answer.  Said  cars  are  to  be  accepted  by  the  second  Avenue  receiver  as 
constituting  all  the  cars  purchased  with  the  funds  of  the  Second  Avenue  as 
set  forth  in  paragraph  7  of  the  petition  herein,  except  as  hereinafter  pro- 
vided." 

On  this  state  of.  facts,  we  think  the  receivers  were  justified  in  re- 
moving the  G.  E.  57  motors,  and  in  holding  them  until  the  rights  of 
both  parties  in  respect  to  them  had  been  determined.  This  must  have 
been  the  understanding  of  the  parties.  The  result  has  tmfortunately 
been  very  prejudicial  to  the  Second  Avenue  Company. 

[3]  Before  the  master  proof  was  offered  of  the  value  of  the  G.  E. 
57  motors  as  of  November  12-13,  1908,  when  they  were  removed 
by  the  receivers  of  the  Metropolitan  Company — first,  by  the  usual  cal- 
culation of  deducting  an  annual  percentage  for  depreciation ;  second, 
by  proof  of  what  such  motors  were  worth  in  the  market.  In  his  first 
report  the  master  fixed  their  value  by  relying  especially  on  a  calcu- 
lation of  depreciation  for  10  years'  use.  Upon  exceptions  the  judge 
of  the  District  Court  directed  him  to  fix  their  value  as  of  September 
24,  1907,  when  they  went  into  the  possession  of  the  receivers.  There- 
upon the  master  reported  that  the  motors  were  put  on  the  cars  be- 
tween 1900  and  1902,  and  that  their  value  as  of  September  24,  1907, 
was  $156,750.  This  value,  as  we  understand  it,  was  arrived  at  by 
fixing  their  cost  price  at  $570  each  and  deducting  5  per  cent,  for  10 
years  from  the  original  price.  But  the  average  age  of  the  motors  in 
September,  1907,  was  6  years,  and  not  10  years,  and  the  deduction 
for  depreciation  should  have  been  made  each  year  on  the  depreciated 
value,  and  not  upon  the  original  price. 

There  can  be  in  the  nature  of  things  no  market  value  for  second- 
hand articles,  because  there  is  no  standard  for  fixing  their  condition. 
At  all  events,  there  was  no  evidence  in  this  case  of  market  value  of 
the  G.  E.  57  motors  in  September,  1907.  Therefore,  notwithstanding 
that  both  parties  seem  to  abandon  it,  we  think  the  proper  way  of  ar- 
riving at  the  value  of  the  motors  is  to  fix  their  original  price  at  $570 
each  and  deduct  the  usual  percentage  of  5  per  cent,  for  depreciation 
each  year  from  the  depreciated  value  for  6  years.  The  order  of  the 
court  below  may  be  modified  to  express  the  value  in  this  way. 

The  Second  Avenue  lease  contained  the  following  provision  as  to 
the  return  of  personal  property  in  case  the  lease  should  become  inop- 
erative : 

"The  party  of  the  second  part  also  covenants  and  agrees  that  it  wiU  at  the 
termination  of  this  lease,  or  when  for  any  cause  it  may  cease  to  be  operative, 
transfer,  deUver,  and  return  to  the  party  of  the  first  part  in  good  condition 
the  horses,  harnesses,  cars,  tools,  implements,  machinery,  equipments  stable, 
equipments,  office  furniture  and  fixtures,  and  all  property  of  every  kind  leased 
to  and  used  by  the  party  of  the  second  part  in  the  maintenance  and  operation 
of  the  railroad  and  railroads  aforesaid,  except  that  which  is  hereby  absolutely 
transferred,  or  which  has  passed  from  existence  by  death  or  destruction,  and 
fihall  also  deliver  the  substitutes,  increments,  and  additions  provided  or  made 
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by  the  party  of  the  second  part;  and  the  substitutes  for  the  property  Im- 
possible to  deliver  by  reason  of  death  or  destruction  shall  be  equal  in  value  to 
that  for  which  they  are  substituted.    ♦    ♦    »  ♦♦ 

We  agree  with  Judge  Lacombe  that  the  Second  Avenue  Company 
was  not  entitled  to  have  both  the  general  G.  E.  57  motors  and  the  G. 
E.  1000  motors,  but  only  the  G.  E.  57  motors,  and  must  account  for 
the  value  of  the  G.  E.  1000  motors  delivered  to  it  by  the  receivers  of 
the  Metropolitan  Company.  They  did  not  add  these  G.  E.  57  motors 
to  the  property  of  the  company,  but  substituted  them  for  the  G.  E. 
1000  motors,  which  had  proved  insufficient  for  the  double  truck  cars, 
and  used  the  latter  throughout  the  system  generally. 

The  receivers  of  the  Metropolitan  Company  expended  on  the  Second 
Avenue  line,  to  keep  it  a  going  concern,  $290,179.70,  as  follows: 

(1)  To  complete  the  electrification  of  the  First  Avenue  line  which  is 

a  part  of  the  Second  Avenue  property $173,682.43 

(2)  RemodeUng  of  the  Urst  Avenue  section  of  the  98th  street  car 

house  after  the  fire 84,110.48 

(3)  Clearing  away  the  debris  of  the  car  house 32,386.79 

Total    $290,179.70 

These  expenditures  were  necessary  for  the  primary  purpose  of 
keeping  the  system  in  a  condition  to  perform  its  duty  to  the  public  and 
were  a  permanent  betterment  of  the  property  of  the  Second  Avenue 
Company. 

The  decision  in  the  Breach  of  Lease  Proceeding,  216  Fed.  463-466, 
132  C.  C.  A.  518,  was  between  lessor  and  lessee,  and  does  not  apply 
to  the  receivers,  who  did  not  adopt  and  are  not  bound  by  the  lease. 

The  ninth  conclusion  of.  law  of  the  revised  report  of  the  special  mas- 
ter, as  modified  by  the  first  article  of  the  order  appealed  from,  must 
be  further  modified  by  calculating  the  value  of  the  G.  E.  57  motors 
in  the  way  hereinbefore  directed.  With  this  modification,  and  the 
modification  relating  to  the  net  earnings,  the  order  is  affirmed. 


(225  Fed.  739) 

WATKINS  SALT  CO.  v.  MULKEY  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit,    June  8,  llD15.) 

No.  254. 

jL  Appeal  and  Erbob  <©=»232 — Objections  in  Loweb  Coubt— Evidence. 

YThere  defendant,  on  plaintiflTs  resting  after  introducing  parol  evidence 
of  a  contract,  moved  for  a  nonsuit  on  the  grounds  that  the  parol  agree- 
ment was  merged  in  a  subsequent  written  contract  and  that  the  oral 
contract  violated  the  statute  of  frauds,  and  the  motion  was  denied,  and 
at  the  close  of  the  case  renewed  the  motion  on  the  same  grounds,  and  it 
was  again  denied,  defendant  sufficiently  objected  to  the  admission  of  the 
parol  evidence  to  entitle  him  to  a  review  on  writ  of  error  from  a  judg- 
ment for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1351, 
1368,  1426,  1430,  1431;   Dec.  Dig.  <@=>232.1 

^ss>FoT  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A.  Indexes 
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2.  Contracts  e=»248 — ^Mebqer— Question  fob  CJoubt. 

Whether  a  written  contract  expresses  the  agreement  of  the  parties,  so 
that  a  prior  parol  agreement  Is  merged  therein,  is  for  the  court 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §  1140;  Dec. 
Dig.  <g=>248. 

Merger  of  contracts,  see  note  to  Riedinger  v.  Diamond  Match  Co.,  60  C. 
C.  A.  6.] 

3.  Evidence  €=^9593 — Sufficiency— Evidence  Improperly  Admitted. 

A  verdict  which  has  for  its  basis  parol  testimony  varying  a  written 
contract  cannot  stand. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  |  2430 ;  Dec.  Dig. 
<©=:>593.] 

4.  Evidence  ^==>419 — Parol  Evidence— Written  Contracts— Consideration. 

The  rule  that  parol  evidence  is  admissible  to  explain  or  amplify  the  con- 
sideration recited  in  a  written  contract  does  not  permit  proof  of  an  oral 
agreement  imposing  an  affirmative  obligation  on  one  of  the  parties,  of 
which  there  is  no  indication  in  the  written  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f §  1912-1928 ;  Dec. 
Dig.  «®=>419.] 

5.  Corporations  ^=s:406 — Powers  of  Officers. 

An  agreement  by  the  president  of  a  manufacturing  corporation  to  ad- 
vance money  in  aid  of  the  reorganization  of  another  manufacturing  cor- 
poration, to  operate  and  conduct  the  affairs  of  the  reorganized  corpora- 
tion, and  to  turn  over  stock  of  the  reorganized  corporation  to  persons  put- 
ting up  as  security  the  stock  of  an  Independent  corporation,  is  not  within 
the  Implied  authority  of  the  president,  and  a  resolution  of  the  board  of 
directors  of  his  corporation,  ratifying  a  proposition  submitted  by  the 
president  to  a  bondholders'  committee  of  the  coi*poratlon  to  be  reorganized, 
which  authorizes  the  president  to  conclude  the  transaction,  does  not  con- 
fer authority  on  the  president  to  make  a  contract  to  turn  over  any  part 
of  the  stock  of  the  reorganized  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  f§  1611-1614; 
Dec.  Dig.  <&=>406. 

Authority  of  president  of  corporation  to  contract  in  its  belialf,  see  note 
to  Marqusee  v.  Hartford  Fire  Ins.  Co.,  119  C.  C.  A.  256.] 

6.  Corporations    ^=>  386 —  Contracts  —  Ratification  —  Ultra    Vires    Con- 

tracts. 

A  corporation  cannot  ratify  an  ultra  vires  contract 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  1554,  1555 ; 
Dec  Dig.  <&=>386.) 

7.  Corporations  <©=>426 — Contracts— Ratification. 

The  ratification  by  a  corporation  of  a  written  contract  made  by  Its 
president  Is  not  a  ratification  of  a  prior  parol  agreement,  not  embodied  in 
the  written  agreement,  nor  communicated  In  any  way  to  the  directors  of 
the  corporation,  for  there  can  be  no  ratification  of  that  of  which  the  rati- 
fying body  has  no  knowledge. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  1596,  1702- 
1704,  1707,  1708,  1710-1716;   Dec.  Dig.  <g=>426.] 

8.  Corporations  <g=>428 — Contracts— Ratification. 

Where  the  president  of  a  corporation  made  a  written  contract  which 
by  Its  express  terms  was  made  subject  to  the  approval  of  the  board  of 
directors,  and  made  another  written  contract  relating  thereto  which  was 
ratified,  and  made  an  unauthorized  oral  agreement  affecting  the  subject- 
matter  of  the  two  contracts,  of  which  there  was  no  mention  or  sugges- 
tion in  the  written  contracts,  his  knowledge  of  the  oral  agreement  could 
not  be  Imputed  to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1748-1761 ; 
Dec.  Dig.  <@=>428.] 


^=:>For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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9.  CJoRPOBATioNS  ^=»428 — Actions  of  Officers— Assumption  op  Knowledge 
OF  Matters  Known  to  Officers. 

A  corporation  cannot  in  all  cases  be  assumed  to  have  knowledge  of  all 
matters  known  to  its  president  relating  to  the  business  of  the  corporation. 
[Eid.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1748-1761 ; 
Dec.  Dig.  €=»428.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

This  cause  comes  here  on  writ  of  error  to  review  a  judgment  entered 
upon  the  verdict  of  a  jury  in  favor  of  the  plaintiffs  below  for  the  sum 
of  $32,627.50. 

The  Watkins  Salt  Company  is  a  corporation  created,  organized,  and  existing 
under  the  laws  of  the  state  of  Delaware,  but  is  engaged  in  business  in  the 
state  of  New  York,  and  has  its  principal  office  and  place  of  business  at  Wat- 
kins,  in  the  county  of  Schuyler  and  state  of  New  York.  Warren  W.  Clute  is 
a  resident  of  Watkins,  Schuyler  county,  N.  Y.,  and  is  president  of  the  Wat- 
kins  Salt  Company.  The  defendants,  who  were  plaintiffs  in  the  action  below 
and  wUl  be  hereinafter  referred  to  as  plaintiffs,  are  citizens  and  inhabitants 
of  the  state  of  Michigan.  The  plaintiffs  in  this  court,  who  were  defendants 
in  the  court  below,  will  be  hereinafter  referred  to  as  defendants.  On  the  trial 
below,  and  at  the  close  of  the  case,  the  complaint  was  dismissed  as  against 
Warren  W.  Clute,  there  being  in  the  opinion  of  the  court  a  lack  of  evidence 
as  against  him. 

Hubbdl,  Taylor,  Goodwin  &  Moser,  of  Rochester,  N.  Y.  (John  G. 
Milburn,  of  New  York  City,  and  Clarence  P.  Moser,  of  Rochester,  N. 
Y.,  of  counsel),  for  plaintiff  in  error. 

Gibbons  &  Pottle,  of  Buffalo,  N.  Y.  (Frank  Gibbons,  of  Buffalo,  N. 
Y.,  and  H.  A.  Lockwood,  of  New  York  City,  of  counsel),  for  defend- 
ants in  error. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
action  was  brought  to  recover  damages  arising  out  of  an  alleged  breach 
of  contract  to  deliver  to  plaintiffs  a  certain  amount  of  the  capital  stock 
of  a  reorganized  salt  company,  named  the  Detroit  Rock  Salt  Company. 
It  appears  that  the  Detroit  Salt  Company,  a  corporation  existing  under 
the  laws  of  Michigan,  was  manufacturing  salt  from  brine  obtained 
from  wells  on  its  premises ;  but  the  company  was  not  operating  to  ad- 
vantage and  had  given  a  mortgage  on  all  the  property  it  owned,  the 
mortgage  running  to  the  Security  Trust  Company  as  trustee,  a  Michigan 
corporation  having  its  office  at  Detroit.  The  mortgage  was  given  to 
secure  the  payment  of  bonds  issued  by  the  Detroit  Salt  Company  in 
the  amount  of  $1,000,000.  The  company  was  also  indebted  to  divers 
persons  upon  notes  and  open  accounts  in  the  amount  of  $325,000.  A 
suit  had  been  instituted  to  foreclose  the  mortgage,  as  the  Detroit 
Salt  Company  was  in  default,  and  the  Security  Trust  Company 
had  been  appointed  receiver  to  take  and  hold  possession  of  all  the 
property  during  the  pendency  of  the  suit  to  foreclose  the  mortgage. 
After  the  foreclosure  suit  was  begun  the  holders  of  the  bonds  secured  by 
the  mortgage  appointed  a  committee  of  nine  and  authorized  it  to  take 
all  proceedings  deemed  necessary  or  proper  to  protect  the  interests  of 

^s>For  oUier  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  bondholders,  including  the  power  to  purchase  or  cause  to  be  pur- 
chased in  behalf  of  the  committee  the  property  of  the  E>etroit  Salt 
Company,  and  to  reorganize  that  company  or  to  organize  another  cor- 
poration for  the  purpose  of  taking  over  and  operating  the  property 
of  the  Detroit  Company. 

The  bondholders'  committee  had  certain  negotiations  with  the  Wat- 
kins  Salt  Company,  defendant  herein,  who  was  represented  by  its  pres- 
ident, Warren  W.  Clute.  As  a  result  of  the  negotiations  with  the 
bondholders'  committee,  and  of  the  separate  negotiations  which  took 
place  between  the  plaintiffs  and  the  Watkins  Salt  Company,  the  latter 
company  on  June  12,  1912,  submitted  in  writing  to  the  bondholders' 
committee  a  plan  of  reorganization  of  the  Detroit  Salt  Company.  The 
plan  proposed  was  that  the  bondholders'  committee  should  proceed  with 
the  pending  foreclosure  proceedings,  bid  in  the  property,  organize  a 
new  company,  issue  $1,CXX),000  first  mortgage  bonds  payable  in  20 
years,  $1,500,000  of  common  stock,  and  $219,000  of  preferred  stock, 
and  that  the  committee,  with  the  new  bonds  and  the  preferred  stock, 
should  cause  to  be  paid  and  canceled  all  of  the  old  bonds,  use  $325,000 
of  the  common  stock  to  pay  the  outstanding  indebtedness,  and  then 
turn  over  the  balance  of  the  common  stock  to  the  Watkins  Salt  Com- 
pany as  its  property.  The  Watkins  Salt  Company  on  its  part  was  to 
make  an  advance  not  to  exceed  $100,000,  out  of  which  was  to  be  paid 
the  cost  of  the  receivership,  existing  liens,  expenses  of  foreclosure 
and  of  the  bondholders'  committee,  the  expenses  of  forming  the  new 
company,  etc.  The  proposal  was  accepted  by  the  bondholders  and  was 
fully  performed. 

On  August  2,  1912,  another  written  agreement  relating  to  the  reor- 
ganization of  the  Detroit  Salt  Company  was  made.  This  agreement 
was  not  with  the  bondholders'  committee,  but  with  the  plaintiffs  herein 
on  the  one  side  and  the  Watkins  Salt  Company  on  the  other.  The 
agreement  recites  that  in  consideration  of  the  advancements  made  and 
to  be  made  by  the  Watkins  Salt  Company  towards  the  reorganization 
of  the  Detroit  S^lt  Company,  at  the  request  of  and  for  the  benefit  of 
the  parties  of  the  first  part,  the  parties  of  the  first  part  have  agreed  to 
pledge  as  collateral  security  for  such  advancements  the  entire  capital 
stock  of  the  Detroit  &  Western  Railroad  Company.  It  further  recites 
that  the  stock  is  deposited  "as  collateral  security  for  the  repayment  to 
the  party  of  the  second  part  of  all  moneys  now  or  hereafter  advanced 
by  it  for  or  on  account  of  the  reorganization"  of  the  Detroit  Salt  Com- 
pany. It  gives  the  party  of  the  second  part  "a  lien  for  all  advance- 
ments heretofore  or  hereafter  made,  not  exceeding"  $100,000,  and 
gives  it  also  the  right  to  sell  the  deposited  stock  at  public  or  private 
sale  and  without  notice  of  time  and  place  of  sale.  It  contains  other 
provisions  which  it  is  unnecessary  to  set  forth.  In  explanation  of  this 
agreement  of  August  2d  it  is  to  be  said  that  the  plaintiffs,  "the  party 
of  the  first  part,"  were  stockholders  in  the  Detroit  Salt  Company,  and 
that  one  of  them,  Jennings,  was  a  member  of  the  bondholders'  com- 
mittee and  its  secretary,  and  took  a  very  active  part  in  inducing  the 
president  of  the  Watkins  Salt  Company  to  submit  to  the  bondholders' 
committee  the  proposal  already  referred  to  of  June  12th,  and  that  the 
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promise  of  Jennings  that  this  stock  should  be  deposited  as  collateral  in 
the  manner  specified  in  the  writing  of  August  2d  had  been  made  prior 
to  June  12th,  and  was  one  of  the  considerations  which  led  the  presi- 
dent of  the  Watkins  Salt  Company  to  submit  the  proposal  of  the  latter 
date.  The  plaintiflFs  owned  all  the  stock  of  the  Detroit  &  Western 
Railroad  Company.  That  railroad  was  a  very  small  affair.  The  com- 
pany owned  two  cars  and  an  engine  and  two  miles  of  track.  It  was 
located  in  Detroit,  and  connected  the  Wabash  Railroad  with  the  Michi- 
gan Central  Railroad.  It  was  built  to  carry  salt  from  the  mines  to  the 
railroads  and  to  bring  coal  from  the  railroads  to  the  mines.  Without 
the  operation  of  the  mines  the  railroad  was  practically  valueless.  It 
was  worth  between  $50,000  and  $70,000.  Jennings  testified  that  he 
had  all  his  fortune  invested  in  the  mine  and  the  railroad  and  that  his 
last  dollar  was  involved  in  the  reorganization  of  the  salt  company. 

The  agreements  of  June  12th  and  of  August  2d  are  of  value  here  as 
a  part  of  the  history  of  this  transaction.  The  right  of  action  which 
the  plaintiffs  assert  does  not  grow  out  of  either  of  the  two  written  con- 
tracts to  which  reference  has  been  made.  It  grows  out  of  an  alleged 
oral  agreement  which  the  plaintiffs  assert  thev  made  with  Warren  W. 
Clute  as  the  president  of  the  Watkins  Salt  Cfompany,  and  which  they 
claim  created  an  obligation  on  the  part  of  that  company  to  surrender 
to  them  49  per  cent,  of  the  stock  issued  by  the  Detroit  Rock  Salt  Com- 
pany, less  the  amount  it  was  agreed  should  be  paid  to  unsecured  credi- 
tors of  the  Detroit  Salt  Company.  It  is  conceded  that,  if  such  an  agree- 
ment was  ever  made,  it  rested  in  parol,  and  that  it  was  made  prior  to 
June  12th,  when  the  first  of  the  two  written  contracts  above  mentioned 
was  adopted.  The  court  below  admitted  parol  testimony  to  prove  the 
existence  of  such  an  oral  agreement.  The  defendant  insists  that  the 
evidence  was  inadmissible,  and  under  the  circumstances  of  the  case 
insufficient  to  support  the  judgment  which  the  plaintiffs  obtained.  It 
claims  that  the  written  contracts  must  be  conclusively  presumed  to  con- 
tain the  whole  of  the  engagement  of  the  parties,  and  that  the  written 
contracts  cannot  be  altered,  added  to,  or  varied  by  oral  evidence.  The 
plaintiffs,  while  conceding  the  general  rule  to  be  as  defendant  states 
it,  nevertheless  assert  that  the  rule  is  inapplicable  to  the  circumstances 
of  this  case. 

[1^2]  The  plaintiffs  insist  that,  as  the  oral  evidence  was  received 
without  objection,  the  question  as  to  its  admissibility  cannot  be  raised 
in  this  court,  and  that  the  parol  agreement  must  be  taken  as  established 
by  the  verdict  of  the  jury.  It  appears,  however,  that  when  plaintiffs 
rested  the  defendant  moved  for  a  nonsuit  on  the  ground,  among  others, 
that  the  alleged  oral  contract,  if  any,  and  all  conversations  in  refer- 
ence to  it,  were  merged  in  the  writing  of  August  2,  1912,  and  also  on 
the  ground  that  the  oral  contract  violated  the  statute  of  frauds,  because 
it  was  an  agreement  for  the  sale  of  personal  property  of  the  value  of 
more  than  $50.    The  motion  was  denied. 

Whether  the  written  contract  of  August  2,  1912,  expressed  the  terms 
of  the  agreement  was  a  question  for  the  court,  and  should  not  have 
been  submitted  to  the  jury.  Seitz  v.  Brewer's  Refrigerating  Co.,  141 
U.  S.  510,  517,  12  Sup.  Ct.  46,  47,  35  L.  Ed.  837.  (1891).    And  in  the 
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case  cited  the  Supreme  Court,  through  Chief  Justice  Fuller,  stated  the 
law  as  follows : 

"Undoubtedly  the  existence  of  a  separate  oral  agreement  as  to  any  matter 
on  which  a  written  am  tract  is  silent,  and  which  is  not  inconsistent  with  its 
terms,  may  be  proven  by  parol,  if  under  the  circumstances  of  the  particular 
case  it  may  properly  be  inferred  that  the  parties  did  not  intend  the  written 
paper  to  be  a  complete  and  final  statement  of  the  whole  of  the  transactioD 
between  them.  But  such  an  agreement  must  not  only  be  collateral,  but  must 
relate  to  a  subject  distinct  from  that  to  which  the  written  contract  applies; 
that  is,  it  must  not  be  so  closely  connected  with  the  principal  transaction  as  to 
form  part  and  parcel  of  it  And  when  the  writing  Itself  upon  its  face  is  couch- 
ed In  such  terms  as  import  a  complete  legal  obligation,  without  any  uncer- 
tainty as  to  the  object  or  extent  of  the  engagement,  it  is  conclusively  presumed 
that  the  whole  engagement  of  the  parties,  and  the  extent  and  the  manner  of 
their  undertaking,  were  reduced  to  writing.    GreenL  Ev.  |  275." 

At  the  close  of  the  case  and  on  the  same  grounds  the  court  was  asked 
to  direct  a  verdict  for  the  defendant,  which  was  refused.  In  view  of 
these  facts  there  is  no  substance  in  the  argument  that  the  oral  agree- 
ment was  received  in  evidence  without  objection.  Loomis  v.  N.  Y.  C. 
&  H.  R.  Co.,  203  N.  Y.  359,  367,  96  N.  E.  748,  Ann,  Cas.  1913A,  928 
(1911). 

[3]  The  agreement  as  to  the  stock  of  the  reorganized  company,  if 
any  such  agreement  was  actually  made,  and  we  express  no  opinion 
as  to  whether  it  was  or  not,  was  so  closely  connected  with  the  trans- 
fer of  the  stock  of  the  Detroit  &  Western  Railroad  Company  that 
it  cannot  properly  be  regarded  as  relating  "to  a  subject  distinct  from 
that  to  which  the  written  contract  applies."  To  admit  proof  of  an 
agreement  to  turn  over  the  stock  of  the  reorganized  company  in  case 
the  railroad  stock  was  deposited  as  collateral  would  be  to  add  an- 
other term  to  the  written  contract  contrary  to  the  well-settled  and 
salutary  rule  governing  such  cases.  And  no  verdict  can  be  permitted 
to  stand  which  has  its  only  basis  in  parol  testimony  which  should  never 
have  been  admitted. 

[4]  Counsel  for  plaintiffs  seek  to  justify  the  admission  of  the  evi- 
dence upon  the  plea  that  the  parol  contract  really  constituted  a  part  of 
the  consideration  of  the  written  agreement  of  August  2,  1912,  and 
that  the  matter  of  consideration  is  always  open  to  inquiry  by  parol  and 
capable  of  oral  proof  as  to  just  what  it  may  be.  It  is  true  that  for 
some  purposes  parol  evidence  can  be  introduced  to  explain  or  amplify 
the  consideration  recited  in  a  written  contract;  but  this  exception  to 
the  general  rule  does  not  permit  proof  of  an  oral  agreement  for  the 
purpose  of  imposing  an  affirmative  obligation  on  one  of  the  parties  of 
which  there  is  no  indication  or  suggestion  in  the  written  contract.  If 
that  were  to  be  permitted  on  the  theory  of  an  inquiry  into  the  consid- 
eration of  the  contract,  the  rule  respecting  the  finality  of  written  con- 
tracts would  obviously  be  abrogated.  This  was  clearly  stated  in  Howe 
V.  Walker,  4  Gray  (Mass.)  318  (1855),  when  the  court  said: 

**Nor  can  you,  under  the  guise  of  proving  by  parol  the  consideration  of  a 
written  contract,  add  to  or  take  from  the  other  provisions  of  the  written  in- 
strument. This  would  practically  dispense  ♦  ♦  ♦  with  that  sound  rule 
of  the  common  law  which  finds  in  the  written  contract  the  exclusive  and  con- 
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dQSive  evidence  of  the  intent  and  agreement  of  the  i>arties,  and  will  not  suf- 
fer such  written  contract  to  be  varied  or  affected  by  any  contemporaneous  parol 
agreement." 

[5]  There  is,  however,  another  reason  why  it  is  impossible  that  the 
plaintiffs  should  succeed  in  their  action.  The  oral  agreement  upon, 
which  they  rely  was  made  by  them,  if  their  testimony  is  true,  with  the 
president  of  the  Watkins  Salt  Company.  The  agreement  was  of  an 
unusual  and  extraordinary  character.  It  may  even  have  been  ultra 
vires  in  its  character,  although  we  do  not  find  it  necessary  to  consider 
that  phase  of  the  subject.  It  was  an  agreement  by  a  manufacturing 
corporation  to  advance  money  in  aid  of  the  reorganization  of  another 
manufacturing  corporation  and  to  operate  and  conduct  the  affairs  of 
the  reorganized  company.  It  was  agreed  by  way  of  inducement  and 
to  secure  the  money  advanced  that  the  stock  of  an  independent  com- 
pany should  be  put  up  as  security,  and  that  in  return  stock  in  the  reor- 
ganized company  of  the  par  value  of  $410,000  should  be  turned  over  to 
these  plaintiffs  as  their  absolute  property.  Certainly  it  is  not  within 
the  implied  authority  of  the  president  of  a  corporation  to  enter  into 
any  such  agreement.  We  have  searched  the  record  in  vain  for  the  pur- 
pose of  finding  that  the  board  of  directors  of  the  Watkins  Salt  Com- 
pany ever  expressly  authorized  its  president  to  make  any  such  agree- 
ment as  to  the  stock  of  the  reorganized  company.  The  resolution  of 
the  board  of  directors  adopted  on  June  20,  1912,  which  ratified  the 
proposition  submitted  by  the  president  to  the  bondholders*  committee, 
and  which  authorized  the  president  *'to  conclude  the  transaction  as 
outlined  in  such  proposition,"  certainly  conferred  no  such  authority, 
for  the  proposition  as  outlined  made  no  allusion,  even  the  most  remote, 
to  the  turning  over*  of  the  stock  or  any  part  of  the  stock  to  these 
plaintiffs.  Moreover,  the  contract  that  he  was  authorized  under  that 
resolution  to  consummate  was  the  contract  with  the  bondholders'  com- 
mittee, and  cannot  possibly  be  construed  as  conferring  authority  upon 
him  to  enter  into  a  contract  with  other  parties  and  upon  a  subject  not 
submitted  to  the  directors. 

[8,  7]  It  is  also  plain  to  us  that  the  Watkins  Salt  Company  cannot 
be  held  subsequently  to  have  ratified  the  unauthorized  contract.  If 
the  contract  was  ultra  vires  and  beyond  the  powers  of  the  corporation 
to  authorize,  it  would  be  beyond  the  powers  of  the  corporation 
to  ratify.  But,  waiving  that,  there  is  no  evidence  in  this  record  of  any 
ratification  of  the  alleged  oral  agreement,  the  written  contract  of 
August  2,  1912,  does  not  appear  to  have  been  adopted  by  any  specific 
resolution  of  the  directors.  That  contract  was  ratified  by  the  board 
on  November  12,  1912,  when  it  adopted  a  resolution  authorizing  the 
president,  Mr.  Clute,  to  sell  "as  he  may  see  fit,  and  for  such  prices  and 
upon  such  terms  as  he  may  see  fit,'*  the  stock  of  the  reorganized  De- 
troit Salt  Company  and  all  collaterals  pledged  therewith.  But  this 
ratification  of  the  contract  of  August  2d  surely  cannot  be  construed 
as  extending  beyond  the  contents  of  that  contract.  The  ratification 
of  the  written  contract  bearing  date  of  August  2d  cannot  by  any  process 
of  legal  reasoning  be  understood  as  a  ratification  of  the  oral  agreement 

141  C.C.A.— 2 


Digitized  by  VjOOQIC 


18  141  C.  C.  A.  REPORTS 

of  June  12th  not  embodied  in  the  written  agreement  and  never  com- 
municated m  any  way  to  the  directors.  Th^e  can  never  be  ratification 
of  that  of  which  the  ratifying  body  has  no  knowledge. 

[8]  But  we  are  told  that  as  the  president  of  the  Watkins  Salt  Coni- 
pany,  who  is  alleged  to  have  made  this  oral  contract,  knew  of  it,  it 
must  be  assumed  that  his  board  of  directors  had  knowledge  of  it.  The 
proposition  stated  in  detail  is  this :  That  when  the  president  of  a  cor- 
poration makes  a  written  contract  which  by  its  express  terms  is  made 
subject  to  the  approval  of  its  board  of  directors,  and  makes  another 
written  contract  related  thereto  which  is  ratified,  and  makes  an  unau- 
thorized oral  agreement  affecting  the  subject-matter  of  those  contracts, 
of  which  there  is  no  indication,  suggestion,  or  mention  in  the  written 
contracts,  his  knowledge  of  the  oral  agreement  is  to  be  imputed  to  the 
company.  We  find  ourselves  unable  to  assent  to  the  proposition. 
There  is  no  evidence  in  the  record  to  show  that  the  president  ever 
communicated  the  alleged  oral  agreement  to  the  board,  and  when  de- 
fendant at  the  trial  offered  evidence  to  show  that  it  had  never  been  in 
any  way  brought  to  the  board's  attention,  it  was  excluded. 

[9]  A  corporation  cannot  in  all  cases  be  assumed  to  have  knowledge 
of  all  matters  known  to  the  president  relating  to  the  business  of  the 
corporation.  Whether  such  assumption  can  be  indulged  seems  to  turn 
largely  on  the  particular  facts  of  each  case.  Cook  on  Corporations, 
vol.  3,  §  727,  p.  2588. 

But  no  one  should  seriously  contend  that  if  a  president  of  a  corpora- 
tion makes  an  unauthorized  contract,  which,  if  valid,  would  affect  the 
rights  of  his  corporation,  his  knowledge  of  the  transaction  is  to  be 
imputed  to  the  corporation,  or  that  it  is  to  be  presumed,  in  the  absence 
of  any  evidence  to  the  contrary,  that  he  commuiycated  his  unauthor- 
ized act  to  his  board  of  directors.  The  mere  statement  of  the  proposi- 
tion, it  seems  to  us,  carries  its  refutation  upon  its  face.  If  that  were 
the  law,  then,  as  notice  to  the  corporation  would  begin  from  the  time 
the  unauthorized  contract  was  made,  six  months  thereafter,  although 
the  directors  had  no  actual  knowledge  of  its  existence,  the  contract 
would  become  valid  and  binding,  not  having  been  disaffirmed  by  the 
board.  We  say  six  months,  because  the  Supreme  Court  has  held  that, 
unless  a  board  of  directors  dissents  within  a  reasonable  time  after  it 
has  notice  of  an  unauthorized  contract  made  by  its  president,  it  is  pre- 
sumed to  have  ratified  his  contract,  if  the  contract  is  within  the  cor- 
porate powers,  and  that  a  delay  of  six  montlis  in  the  disaffirmance  after 
knowledge  of  his  act  is  an  unreasonable  delay.  Indianapolis  Rolling 
Mill  V.  St.  Louis,  Fort  Scott  &  Wichita  Railroad  Co.,  120  U.  S.,  256,  7 
Sup.  Ct.  542,  30  L.  Ed.  639  (1886).  "After  knowledge  of  his  act"  can 
only  mean  after  actual  knowledge  of  his  act.  But  the  ruling  of  the 
court  below  means  that  the  president  does  not  need  to  communicate 
the  facts,  that  it  may  be  presumed  that  he  has  done  so,  and  that  the 
presumption  is  conclusive  and  cannot  be  rebutted.  No  other  inference 
from  the  ruling  is  possible,  as  the  District  Court  declined  to  allow  evi- 
dence to  be  introduced  to  show  that  the  president  never  communicated 
the  oral  contract  to  his  directors. 

Judgment  reversed. 
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(2^  Fed.  747) 

THE  TITANIO. 

In  re  OCEANIC  STEAM  NAV.  CO.,  Limited. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  4,  1915,) 

Shipping  ^=»209 — Peoceedings  fob  Limitation  of  Liabilitt — ^Withdbawal 
OF  Claim. 

A  damage  claimant,  in  a  proceeding  In  admiralty  by  a  shipowner  for 
limitation  of  liability,  although  restrained  by  the  usual  injunction  in 
such  cases  from  bringing  action  on  his  <daim  in  another  court,  may  as 
matter  of  right  withdraw  his  claim,  on  payment  of  costs  incurred  by 
reason  of  his  entry  into  the  case,  and  it  is  immaterial  to  the  court  what 
future  action  he  may  contemplate. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  |{  646-655,  659, 
661,  662;    Dec.  Dig.  <g=»209.] 

Lacombe,  Circuit  Judge,  dissenting  in  part 

On  application  for  a  writ  of  prohibition  on  the  part  of  the  peti- 
tioner prohibiting  Judge  Mayer  from  entering  orders  withdrawing 
claims  and  permitting  suits  to  be  brought  in  England. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City,  for  peti- 
tioner. 

James  Allison  Kelly,  of  New  York  City,  for  claimant  Futrelle. 

Hunt,  Hill  &  Betts,  of  New  York  City  (Frederick  M.  Brown,  Geo. 
Whitefield  Betts,  Jr.,  and  Francis  H.  Kinnicutt,  all  of  New  York 
City,  of  counsel),  for  Gilbert  M.  Tucker,  Jr. 

Culver  &  Whittlesey,  of  New  York  City,  for  Hilda  M.  Lacon. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  Three  claimants  ask  permission  to  with- 
draw the  claims  filed  by  them  in  this  proceeding.  Judge  Mayer  has 
indicated  his  intention  to  permit  this  to  be  done  and  the  present  pro- 
ceeding seeks  an  order  prohibiting  such  action.  Substantially  the  same 
questions  are  involved  in  each  claim,  but,  in  the  view  which  we  take 
of  the  law,  it  will  be  only  necessary  to  consider  the  claim  of  Hilda 
Mary  Lacon,  which  presents  the  question  freed  from  unnecessary  com- 
plications. 

Hilda  Mary  Lacon  is  a  British  subject  residing  at  Halifax,  Nova 
Scotia.  Her  claim  is  for  $3,464  for  loss  of  baggage  and  personal 
effects.  It  was  filed  November  28,  1913.  It  is  asserted  that  the  object 
of  the  claimant  is  to  get  permission  to  prosecute  her  suit  in  England. 
This  may  be  true,  but  whether  true  or  not  is,  in  our  view,  immaterial. 
The  motion  is  that  the  claimant  have  permission  to  withdraw  her 
claim  in  the  District  Court.  We  do  not  see  that  she  is  called  upon  to 
state  her  reason  for  this  motion,  but  it  is  easy  to  infer  that  her  reason^ 
as  well  as  that  of  the  other  claimants,  is  that  she  is  satisfied  that  she 
can  get  no  adequate  redress  in  the  courts  of  the  United  States.  If 
she  has  the  right,  her  reason  for  asserting  her  right  is  immaterial. 
The  rule  is,  we  think,  practically  universal  that,  where  a  suit  at  law 

^=»For  oUier  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numberod  Digests  &  indexes 
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is  commenced  for  damages  and  the  defendant  interposes  no  counter- 
claim and  seeks  no  affirmative  relief,  the  plaintiff  may  discontinue  the 
action  at  any  time  on  payment  of  costs.  A  defendant  who  opposes 
such  a  motion  on  the  ground  that  the  plaintiff  contemplates  beginning 
a  new  action  against  him  in  some  other  jurisdiction  will  probably  have 
some  difficulty  in  convincing  the  court  of  the  soundness  of  his  con- 
tention. The  plaintiff  concludes  that  he  does  not  wish  to  continue 
the  suit,  he  pays  the  defendant  all  the  costs  which  have  accrued  and 
discontinues  it;  is  there  any  doubt  as  to  his  right  to  do  so?  If  not, 
what  possible  bearing  has  his  future  course  upon  his  present  right? 
The  court  cannot  refuse  to  recognize  an  existing  right  because  of  some 
occurrence  which  may  take  place  in  the  future. 

Conceding,  for  the  argument's  sake,  that  the  court  is  justified  in 
considering  the  future,  is  it  conceivable  that  any  court  will  compel 
him,  in  invitum,  to  remain  in  its  jurisdiction  because  he  thinks  he 
can  obtain  more  complete  justice  elsewhere?  We  think  not.  The  only 
question  for  the  District  Court  was — Have  these  parties  a  right,  on  pay- 
ing costs,  to  withdraw  their  claims  ?  Having  decided  that  they  have  that 
right,  the  action  of  the  claimants  in  the  future  is  no  concern  of  the 
court.  If  they  decide  to  bring  new  suits  or  proceedings  it  is  for  the  court 
in  which  the  claims  are  presented  to  pass  upon  their  validity  and  upon 
any  plea  in  abatement  or  in  bar  which  may  be  interposed.  The  ques- 
tion in  all  of  these  cases  relates  to  the  present.  Have  the  claimants  a 
right  to  withdraw  their  claims?  If  they  have,  there  is  an  end  of 
the  present  controversy.  What  they  do  with  their  claims  hereafter  is 
immaterial.  In  short,  the  District  Court  cannot  retain  jurisdiction  for 
the  reason  that  if  it  releases  the  claimants  they  may  get  relief  in 
some  other  tribunal. 

Of  course  the  facts  differ  in  the  three  cases  under  consideration,  but 
we  deem  it  unnecessary  to  discuss  these  differences,  because  the  cases 
are  alike  in  the  fundamental  proposition  that  in  each  the  claimant 
wishes  to  withdraw.  Whether  he  be  called  claimant  or  defendant 
in  the  limited  liability  proceeding  is  immaterial.  Having  come  into  this 
jurisdiction,  the  claimants  should  pay  the  costs  incurred  by  reason 
of  their  entry.  Having  done  so  they  are  at  liberty  to  withdraw  and 
bring  any  action  or  proceeding  they  please  so  far  as  the  District  Court 
is  concerned.  There  cannot  be  two  actions  pending  at  the  same  time 
and  so  long  as  the  claimants  remain  in  this  jurisdiction  the  injunction 
binds  them.  When  they  have  withdrawn  they  are  as  free  from  it 
for  all  purposes  as  if  they  never  had  been  parties. 

We  do  not  think  the  action  of  the  Oceanic  Steam  Navigation  Com- 
pany in  filing  the  petition  for  limitation  places  these  claimants  in  the 
position  of  defendants  and  therefore  in  a  position  where  they  cannot 
withdraw  their  claim.  Facts,  not  theories,  should  determine  the  issue, 
and,  as  we  have  shown,  the  fact  is  that  the  claimants  are  endeavoring 
to  collect  of  the  Oceanic  Company  damages  sustained  by  reason  of 
its  alleged  negligence.  On  that  issue  they  hold  the  affirmative  and, 
no  matter  what  name  may  be  given  them,  are  entitled  to  withdraw 
the  claims  if  they  see  fit  to  do  so. 
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We  have  not  passed  upon  the  question  whether  or  not  a  writ  of 
prohibition  is  the  proper  remedy,  for  the  reason  that  both  parties  seem 
to  desire  a  prompt  determination  of  the  issue. 

We  think  the  proposed  orders  should  be  amended  by  providing  that 
in  each  case  the  claim  may  be  withdrawn  on  payment  of  taxable  costs, 
and  that  the  motion  for  the  writ  of  prohibition  should  be  denied. 

LACOMBE,  Circuit  Judge.  I  concur  in  the  conclusion  reached 
because  I  think  the  orders  about  to  be  entered  in  the  District  Court 
would  be  appealable;  therefore  no  writ  of  prohibition  should  issue, 
even  if  this  court  had  the  power  to  issue  such  writ.  On  other  points 
set  forth  in  the  opinion  I  do  not  concur. 

The  statute  providing  for  limited  liability  and  the  rules  made  in 
conformity  therewith  give  to  the  American  owner  of  an  American 
vessel,  sunk  as  the  Titanic  was,  the  right  to  compel  all  claimants  resi- 
dent here  and  all  claimants  resident  elsewhere,  but  who  have  brought 
their  claims  into  any  American  court,  to  come  into  the  statutory  pro- 
ceeding. Such  owner  is  entitled  under  the  statute  and  the  rules  to 
an  injunction  to  protect  that  right.  The  sort  of  injunction  which  is 
issued  to  protect  that  right  is  well  settled  by  long  established  practice. 

The  Supreme  Court  has  now  held  that  the  British  owner  of  a 
British  vessel  similarly  lost,  who  has  a  residence  and  property  here 
which  may  be  reached  by  attachment,  has  the  right  to  avail  of  the 
provisions  of  this  statute ;  indeed  it  has  further  held  that  in  a  proceed- 
ing under  such  statute  initiated  by  the  British  owner  the  conditions 
to  be  complied  with  to  provide  a  corpus  shall  be  such  as  the  American, 
not  the  British,  statute  provides.  So  much  is  the  settled  law  of  this 
case.  That  being  so,  I  do  not  see  how  in  the  case  of  the  British  owner 
who  is  availing  of  this  statute,  any  more  than  in  the  case  of  an 
American  owner,  the  District  Court  can  properly  do  otherwise  than 
issue  the  injunction  in  its  usual  form,  the  form  well  recognized  and 
applied  in  countless  cases  initiated  since  the  statute  was  passed,  or  can 
properly  modify  that  injunction  to  the  owner's  prejudice  or  make  ex- 
ceptions in  the  one  case,  which  it  would  not  make  in  the  other. 

As  to  what  is  the  scope  of  the  injunction  authorized  and  issued  under 
the  statute  and  rules — ^whether  it  be  far-reaching  or  narrow — that  is 
a  question  touching  which  opinions  may  differ.  That  being  so,  the 
question  should  be  disposed  of  directly  not  indirectly;  the  person 
who  thinks  it  should  be  construed  narrowly  may  act  on  that  assump- 
tion, and  upon  proceeding  to  hold  him  in  contempt  the  question  of 
construction  will  be  settled,  finally  perhaps  by  the  Supreme  Court. 
But  if,  upon  the  theory  that  it  should  be  narrowly  construed,  the 
judge  who  issues  it  should  modify  its  usual  terms  so  as  to  secure  such 
a  construction,  the  person  who  is  entitled  to  it  is  deprived  of  his  right 
to  a  relief  given  by  statute,  should  the  court  of  last  resort  hold,  it  may 
be  in  sc«ne  other  case,  that  the  statute  contemplated  the  issuance  of  a 
broad  injunction. 

Recording  merely  this  divergence  from  the  views  expressed  by  the 
majority  of  the  court,  I  concur  in  the  conclusion  to  deny  application 
for  writ  of  prohibition. 
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(225  Fed.  766) 

UNITED  STATES  V.  COOK  et  aL 

(Circuit  Coart  of  Appeals,  Eighth  Circuit    June  14,  1915.) 

No.  4217. 

Indians  ^=»15 — ^Alienation  of  Lands — ^Allottees— Heibs — ^**Limitation." 
Supplemental  Creek  Agreement  of  June  30,  1902,  c.  1323,  §  16,  32  Stat. 
503,  declaring  that  lands  allotted  to  citizens  shall  not  be  alienated  by 
the  allottee  or  his  heirs  before  the  expiration  of  5  years  from  date  of 
approval  of  the  agreement,  exc^t  with  the  approval  of  the  Secretary  of 
the  Interior,  that  each  citizen  shall  select  a  homestead,  which  shall  be 
inalienable  for  21  years,  and  that  the  homestead  of  each  citizen  shall  re- 
main after  the  death  of  the  allottee  for  the  support  of  children  bom  to 
him  after  May  25,  1901,  but  if  he  have  no  such  issue  then  he  may  dis- 
pose of  his  homestead  by  will  **free  from  the  limitation  here  imposed," 
and  if  this  be  not  done  the  homestead  shall  descend  to  his  heirs  "free 
from  such  limitation,"  removes  homesteads  of  such  allottees  as  died 
intestate,  leaving  no  issue  bom  after  May  25,  1901,  from  the  restrictions, 
and  they  are  subject  to  sale  by  heirs ;  the  word  "limitation"  being  used 
Interchangeably  with  the  word  "restriction,"  and  referring  to  the  re- 
strictions provided  for. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  §§  17,  29,  34,  37-44; 
Dec  Dig.  ^=:>15. 

For  other  definitionB,  see  Words  and  Phrases,  First  and  Second  Series, 
Limitation.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Action  by  the  United  States  of  America  against  William  J.  Cook 
and  another.  From  a  judgment  of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Archibald  Bonds,  of  Claremore,  Okl.  (D.  H.  Linebaugh,  of  Mus- 
kogee, Okl.,  on  the  brief),  for  the  United  States. 

William  T.  Hutchings,  of  Muskogee,  Okl.,  for  appellees. 

Before  ADAMS,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

ADAMS,  Circuit  Judge.  This  suit  was  instituted  by  the  United 
States  under  the  act  of  May  27,  1908  (35  Stat.  312,  c.  199),  as  inter- 
preted by  the  Supreme  Court  in  the  case  of  Heckman  v.  United  States, 
224  U.  S.  413,  443,  32  Sup.  Ct.  424,  56  L.  Ed.  820,  to  cancel  a  deed 
made  January  1,  1903,  by  Mahala  Colbert,  Ellen  Colbert,  and  Thomp- 
son Colbert,  full-blood  Creek  Indians,  to  William  J.  Cook  and  William 
R.  Robinson,  the  defendants  in  this  case.  At  the  trial  below  the  facts 
appeared  to  be  as  follows:  On  July  26,  1901,  an  allotment  certificate 
was  issued  as  a  homestead  to  William  Colbert,  a  full-blood  Creek 
Indian.  On  November  21,  1902,  the  allottee  died,  leaving  no  issue 
bom  after  May  25,  1901,  the  date  of  the  ratification  of  the  original 
Creek  treaty.  Mahala,  Ellen,  and  Thompson  Colbert,  full-blood 
Creek  Indians,  were  his  heirs.  On  January  1,  1903,  the  heirs  executed 
the  deed  in  question  to  Cook  and  Robinson.    This  last-mentioned  deed 
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was  not  approved  by  the  Secretary  of  the  Interior.  On  this  state 
of  facts  the  learned  trial  court  dismissed  the  bill,  and  the  government 
now  appeals. 

From  the  foregoing  statement  it  appears  that  at  the  time  of  the 
death  of  the  allottee  5ie  Supplemental  Creek  Agreement  of  June  30, 
1902  (32  Stat.  500),  was  in  force,  and  as  the  rights  of  the  parties 
are  to  be  determined  by  the  provisions  of  that  treaty,  we  here  repro- 
duce the  pertinent  portion  of  section  16,  upon  which  their  rights 
depend,  as  follows : 

"Xiands  aUotted  to  citizens  shaU  not  in  any  manner  whatever  or  at  any  time 
be  incumbered,  taken,  or  sold  to  secure  or  satisfy  any  debt  or  obligation  nor 
be  alienated  by  the  allottee  or  his  heirs  before  the  expiration  of  five  years 
from  the  date  of  the  approval  of  this  supplemental  agreement,  except  with 
the  approval  of  the  Secretary  of  the  Interior.  Each  citizen  shall  select  from 
his  allotment  forty  acres  of  land,  or  a  quarter  of  a  quarter  section,  as  a  home- 
stead, which  shaU  be  and  remain  nontaxable,  inalienable,  and  free  from  any 
incumbrance  whatever  for  twenty-one  years  from  the  date  of  the  deed  there- 
for, and  a  separate  deed  shaU  be  issued  to  each  allottee  for  his  homestead, 
in  which  this  condition  shall  appear.  *  ♦  ♦  The  homestead  of  each  citi- 
zen shaU  remain,  after  the  death  of  the  allottee,  for  the  use  and  support  of 
children  bom  to  him  after  May  25,  1901,  but  if  he  have  no  such  issue  then 
he  may  dispose  of  his  homestead  by  wiU,  free  from  the  limitation  herein  im- 
poseAf  and  if  this  be  not  done  the  land  embraced  in  his  homestead  shall  de- 
scend to  his  heirs,  free  from  such  limitation^  according  to  the  laws  of  descent 
herein  otherwise  prescribed.  Any  agreement  or  conveyance  of  any  kind  or 
character  violative  of  any  of  the  provisions  of  this  paragraph  shaU  be  abso- 
lutely void  and  not  susceptible  of  ratification  in  any  manner,  and  no  rule  of 
estoppel  shaU  ever  prevent  the  assertion  of  its  invalidity." 

What  is  the  limitation  referred  to  in  the  italicized  portions  of  the 
act,  thus: 
**Free  from  the  Umitation  herein  imposed^*'  and  "free  from  such  limitationV* 

The  government  contends  that  if  the  word  "limitation,"  as  so  used, 
has  relation  to  any  restriction  upon  alienation,  it  relates  to  the  specific 
restriction  of  21  years  upon  the  alienation  of  homesteads,  and  has 
no  relation  to  the  general  restriction  of  5  years  upon  the  alienation 
of  any  and  all  lands  as  first  mentioned  in  section  16,  and,  as  a  con- 
sequence, that  homesteads  of  deceased  intestate  allottees,  who  left  no 
issue  bom  after  May  25,  1901,  are  still  subject  to  the  5-year  restriction 
upon  alienation  by  the  heirs,  notwithstanding  the  italicized  limitation. 

While  the  section  is  complicated  and  seemingly  contradictory  in 
some  respects,  a  critical  examination  of  all  its  provisions,  with  a  view 
to  giving  them  force  and  effect,  convinces  us  that  Congress  intended 
by  the  italicized  words  to  absolve  homesteads  of  such  allottees  as 
died  intestate,  leaving  no  issue  born  after  May  25,  1001,  from  both 
the  21  and  5  year  restrictions  found  in  section  16,  and  therefore  sub- 
ject to  sale  by  his  heirs  ad  libitum. 

But  counsel  for  the  government  make  a  contention  that  the  word 
"limitation"  in  the  last  part  of  section  16  does  not  refer  to  any  re- 
striction against  alienation,  either  that  of  5  years  or  21  years,  that  it 
is  an  inapt  word  for  such  purpose,  but  does  refer  to  the  limitation 
of  the  estate  "to  the  heirs  born  since  May  25,  1901/'  and  an  ingenuous 
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argument  is  made  that,  as  so  interpreted,  homesteads,  so  far  as  an 
allottee  himself  is  concerned,  remain  inalienable  for  21  years,  and  so 
far  as  heirs  of  the  allottees  are  concerned  they  remain  inalienable  for 
5  years  after  the  approval  of  the  Supplemental  Creek  Agreement.  But 
this  argument  is  not  convincing.  In  the  case  of  Tiger  v.  Western  In- 
vestment Co.,  221  U.  S.  286,  31  Sup.  Ct.  578,  55  L.  Ed.  738,  the  Su- 
preme Court  of  the  United  States  uses  the  word  "limitation"  inter- 
changeably with  the  word  "restriction,"  and  in  our  opinion  it  is  quite 
clear  that  the  word  "limitation"  was  intended  by  Congress  to  refer 
to  the  restrictions  of  5  and  21  years  theretofore  in  the  section  pro- 
vided for. 

The  facts  of  this  case  are  in  substantial  respects  like  those  involved 
in  the  case  of  Rentie  v.  McCoy,  35  Okl.  17,  128  Pac.  244,  wherein 
the  Supreme  Court  of  Oklahoma  held  that  a  conveyance  to  the  heirs 
of  an  allottee  in  conditions  and  circumstances  similar  to  those  here 
involved  were  not  subject  to  the  5-year  restriction  found  in  the  first 
part  of  section  16  of  the  Supplemental  Creek  Agreement.  To  the  same 
effect  is  the  case  of  Reed  v.  Welty  (D.  C.)  197  Fed.  419.  And  these 
last  two  cases  are  referred  to  with  approbation  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Skelton  v.  Dill,  235  U.  S.  206,  35 
Sup.  Ct.  60,  59  L.  Ed.  198,  decided  November  14,  1914. 

We  think  these  last-mentioned  cases  afford  satisfactory  authority 
for  the  conclusion  we  have  reached  in  this  case.  The  judgment  is 
affirmed. 


(226  Fed.  758) 

EWERT  V.  FULLERTON. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    August  30,  1915.) 

Na  4353. 

1.  Ejectment  ^=>106 — Question  fob  Jury — ^Leabe. 

In  ejectment,  whether  the  assignee  of  a  lease  of  land  from  an  Indian 
had  notice  of  a  prior  unrecorded  lease  /i€W,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.--For  other  cases,  see  Ejectment,  Cent.  Dig.  {§  307-310;  Dec. 
Dig.  €=»106.] 

2.  Ejectment  ^=>109 — Direction  of  Verdict — Power  of  Court. 

Where  both  parties  In  ejectment  moved  for  a  directed  verdict,  it  was 
not  error  to  refuse  both  requests,  since  the  court  still  retained  the  right 
to  decide  that  the  concession  of  both  parties  that  the  case  presented  no 
question  for  the  jury  was  without  foundation. 

lEd.  Note. — For  other  cases,  see  Ejectment,  CJent  Dig.  {  312;  Dee. 
Dig.  «g=>109.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma;  Ralph  E.  Campbell,  Judge. 

Action  by  Paul  A.  Ewert  against  S.  C.  Fullerton.  Judgment  for 
defendant,  and  plaintiff  brings  error.    Affirmed. 

Paul  A.  Ewert,  of  Joplin,  Mo.,  pro  se. 
S.  C.  Fullerton,  of  Miami,  Okl.,  pro  se. 
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Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  LEWIS, 
District  Judge. 

LEWIS,  District  Judge.  This  was  ejectment.  Ewert  was  plaintiif 
below  and  lost.  The  estates  involved  were  all  leaseholds,  under  which 
the  conflicting  claims  to  right  of  possession  were  asserted.  There 
were  two  tracts,  one  owned  by  Ta-Mee-Heh  Quapaw,  an  Indian 
woman,  and  the  other  by  Ta-Mee  (alias  Newakis)  Quapaw,  her  daugh- 
ter. FuUerton  got  his  leases  first,  but  withheld  them  from  public  rec- 
ord until  after  the  Indian  women  had  given  like  leases  to  one  Church, 
who  was  acting  for  Ewert,  and  to  whom  they  were  later  assigned. 
In  that  condition,  the  rights  of  Fullerton  under  his  leases  were  made 
subordinate  to  Ewert's  right  under  his  leases  by  the  State  Recording 
Act,  unless  the  latter,  when  his  leases  were  given,  had  actual  notice 
of  Fullerton's  rights. 

[  1  ]  Error  is  assigned,  that  the  court  refused  to  direct  a  verdict  for 
plaintiff  when  both  had  rested.  But  there  was  substantial  conflict 
in  the  evidence  on  the  question  of  notice,  which  raised  the  only  con- 
tested issue  of  fact  submitted  to  the  jury  by  appropriate  instruc- 
tions. Church's  testimony  tended  to  establish  that  when  he  took 
the  leases  for  Ewert  he  did  not  have  knowledge  or  notice  of  the 
prior  unrecorded  leases  to  Fullerton.  As  against  this  the  testimony 
of  Ta-Mee  Quapaw,  who  was  plaintiff's  witness,  tended  strongly 
to  establish  the  contrary.  She  acted  both  for  herself  and  her  mother 
in  the  negotiations  with  Church  which  resulted  in  the  leases  taken 
in  his  name  for  the  plaintiff.  She  could  understand,  read,  write  and 
speak  English ;  her  mother  could  not.    She  testified,  in  part : 

Q.  Now  when  you  were  negotiating  or  he  (Church)  was  negotiating  for 
these  leases,  do  you  remember  Just  what  you  said  to  him?    A.  Yes,  sir. 

Q.  Didn't  you  say  to  him  there  are  several  leases  outstanding  on  that  prop- 
erty, or  words  to  that  effect? 

A.  I  Just  told  him  about  the  old  leases. 

Q.  What  words  did  you  use? 

A.  Well,  I  told  him  they  were  leased  to  Fullerton  and  I  did  not  want  to  lease 
it  out  no  more. 

Q.  You  told  him  the  land  was  leased  to  Fullerton? 

A.  Yes,  sir. 

Q.  And  you  didn't  want  to  lease  it  any  more?    A.  Yes,  sir. 

Q.  That  is  the  language  you  used?    A.  Yes,  sir. 

Q.  And  was  that  all  you  said  to  Mr.  Church  about  leases  other  leases  on 
this  land?    A.  Yes,  sir. 

Q.  Did  he  enquire  what  leases  to  Fullerton  or  did  he  simply  say  Uiat  he 
knew  about  those  or  that  he  didn't  care  about  that? 

A.  No,  he  said  he  was  going  to  be  partner  with  Fullerton. 

Q.  He  said  he  was  going  to  be  a  partner  with  Fullerton? 

A.  Yes,  sir. 

Q.  That  was  the  only  reply  he  made?    A.  Yes,  sir. 

Q.  Have  you  told  the  jury  all  you  said  to  Mr.  Church  and  all  Mr.  Church 
said  to  you  about  there  being  other  leases? 

A.  Yes,  sir. 

The  action  of  the  court  in  refusing  the  request  was  not  error. 
[2]   It  is  further  argued  that  the  court  erred  in  not  directing  a 
verdict  either  for  the  plaintiff  or  the  defendant,  each  of  whom  at  the 
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close  made  such  a  request  in  his  behalf;  and  in  support  Beuttell  v. 
Magone,  157  U.  S.  154,  15  Sup.  Ct.  566,  39  L.  Ed.  654,  and  Sena  v. 
American  Turquoise  Co.,  220  U.  S.  497,  31  Sup.  Ct.  488,  55  L.  Ed. 
559,  are  cited.  No  such  error  was  claimed  in  the  assignment;  but 
we  pass  that  requirement  to  say  that  we  find  nothing  in  the  author- 
ities cited  or  elsewhere  in  support  of  the  contention.  The  court  might 
have  granted  either  request  as  dictated  by  its  judgment  at  the  time; 
but  the  requests  did  not  put  the  court  under  compulsion  to  sustain 
either.  The  requests  were  concessions  by  each  party  that  the  case 
presented  no  question  for  the  jury,  and  operated  as  a  waiver  by  each 
of  his  right  to  have  the  jury  pass  on  the  issue;  but  such  action  by 
the  parties  did  not  take  from  the  court  the  right  to  decide  that  the 
concession  was  without  foundation,  and  thus  reject  the  consequent 
attempted  waiver  of  the  province  and  duty  of  a  jury.  United  States 
V.  Bishop,  125  Fed.  181,  183,  60  C.  C.  A.  123 ;  Empire  State  Cattle 
Co.  V.  Railwav  Co.,  210  U.  S.  1,  28  Sup.  Ct.  607,  52  L.  Ed.  931,  15 
Ann.  Cas.  70;'  Id.,  147  Fed.  457,  17  C.  C.  A.  601;  Minahan  v.  Rail- 
road Co.,  138  Fed.  37,  70  C.  C.  A.  463;  McCormick  v.  Bank,  142 
Fed.  132,  73  C.  C.  A.  350,  6  Ann.  Cas.  544;  Sigua  Iron  Co.  v.  Greene, 
88  Fed.  207,  31  C.  C.  A.  477.  If  both  parties  desired  to  impose  the 
duty  of  determining  both  fact  and  law  on  the  court,  the  statute  ex- 
pressly points  out  a  way  in  which  that  can  be  easily  done.  U.  S. 
Compiled  Stat.  1913,  §  1587;  Beuttell  v.  Magone,  supra. 

We  do  not  find  that  error  was  committed  at  the  trial,  and  the 
judgment  must  be  affirmed  with  costs. 


(225  FM,  700) 

UNITED  STATES  v.  MARSHALL  et  aL 

ILLINOIS  SURETY  CO.  v.  FEHER  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    June  8,  1915.) 

No.  265. 

Courts  ^=»269 — ^District  in  Which  to  Sue — Government  Contract. 

A  statute  providing  that  any  person  who  has  furnished  labor  or  ma- 
terials to  the  holder  of  a  government  construction  contract  may  intervene 
in  an  action  instituted  by  the  United  States  on  the  bond  of  the  contractor, 
and  If  no  action  is  brought  by  the  United  States  within  six  months  such 
materialman  may  sue  in  the  name  of  the  United  States  in  the  district  in 
which  the  contract  was  to  be  performed,  and  not  elsewhere,  does  not  re- 
quire that  an  action  by  the  United  States  against  a  contractor  and  his 
surety  to  recover  the  cost  of  completing  a  contract  abandoned  by  defend- 
ant, wherein  creditors  intervene,  shall  be  brought  in  the  district  wherein 
the  contract  was  to  be  performed. 

[Ed.  Note.— For  other  cases,  see  Courts,  CJent  Dig.  §  809;  Dea  Dig. 
«=»269.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  on  appeal  from  a  judgment  of  the  District 
Court,  Southern  District  of  New  York,  in  favor  of  various  creditors 
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of  Edward  G.  Marshall,  contractor  with  the  United  States,  against 
the  Illinois  Surety  Company  on  a  bond  given  by  said  contractor  pur- 
suant to  the  Act  of  February  24,  1905,  chapter  778,  33  Stat.  811  (Comp. 
St.  1913,  §  6923).  The  action  was  commenced  at  law  by  the  United 
States  against  the  contractor  and  the  surety  company  on  his  bond.  The 
complainant  averred  noncompletion  of  the  work  and  abandonment  by 
the  contractor — ^also  that  the  work  was  completed  by  the  government 
at  a  cost  which  (including  the  sums  paid  to  the  contractor  for  the  work 
he  did)  did  not  exceed  the  stipulated  price.  It  asked  judgment  for 
$125  paid  for  inspection  of  the  work  done  to  complete  the  job.  The 
creditors  intervened.  In  conformity  with  our  opinion  (212  Fed.  136, 
129  C.  C.  A.  584)  the  action  was  transferred  to  the  equity  side  of  the 
court  and  tried  by  Judge  Learned  Hand.  His  opinion  will  be  found  in 
225  Fed.  687.  Proof  was  offered  ip  support  of  the  claims  of  the  in- 
tervening creditors. 

Nelson  L.  Keach,  of  New  York  City  (L.  Laflin  Kellogg  and  Alfred 
C.  Pette,  both  of  New  York  City,  of  counsel),  for  appellant. 

William  F.  Kimber,  of  New  York  City  (Francis  E.  Scott,  of  New 
York  City,  of  counsel),  for  appellee  Fehef. 

Charles  Burstein,  for  appellee  Eagle  Column  Co. 

Harry  E.  Shirk,  of  Brooklyn,  N.  Y.,  for  appellee  Handler. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
work  called  for  by  the  contract  was  the  building  of  an  extension  to 
the  hospital  at  Ft  Totten,  which  is  located  in  the  Eastern  District  of 
New  York.  It  is  contended  that  the  District  Court  for  the  Southern 
District  was  without  jurisdiction  to  entertain  an  action  under  the 
act  of  1905,  because  the  first  section  provides  that  suit  shall  be  brought 
in  the  district  in  which  the  contract  was  to  be  performed  and  not  else- 
where. 

The  section  provides  that  any  person  who  has  furnished  labor  or 
materials  for  the  prosecution  of  the  work  covered  by  the  contract 
shall  have  the  right  to  intervene  and  be  made  a  "party  to  any  action 
instituted  by  the  United  States  on  the  bond  of  the  contractor  and  to 
have  their  rights  and  claims  adjudicated  in  such  action  *  *  *  sub- 
ject to  priority  of  the  claim  and  judgment  of  the  United   States. 

*  *  *  If  no  suit  should  be  brought  by  the  United  States  within 
six  months  *  *  *  then  the  person  supplying  the  contractor  with 
labor  or  materials  shall  [upon  complying  with  certain  prerequisites]  be 
authorized  to  bring  suit  in  the  name  of  tihe  United  States  *  *  *  in 
the  district  in  which  said  contract  was  to  be  performed  and  executed 

*  *     *    and  not  elsewhere,  for  his  or  their  use  and  benefit." 

In  our  opinion  there  is  much  force  in  the  suggestion  that  so  much  of 
the  section  as  gives  exclusive  jurisdiction  to  the  court  in  the  district 
where  the  contract  was  to  be  performed  applies  only  to  an  action  in- 
stituted by  the  persons  supplying  labor  and  materials  themselves  in 
the  name  of  the  United  States,  and  that  when  the  United  States  itself 
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institutes  any  action  under  this  statute  on  the  bond  of  a  contractor  it 
may  do  so  without  being  restricted  to  the  district  of  performance  by 
anything  contained  in  the  act.  It  is  suggested  that  the  decision  in 
United  States  v.  Congress  Constitution  Co.,  222  U.  S.  199,  32  Sup. 
Ct.  44,  56  L.  Ed.  163,  compels  a  contrary  conclusion.  But  the  opinion 
indicates  an  intention  to  confine  the  decision  to  the  concrete  case  pre- 
sented.   It  says : 

"According  to  the  declaration,  the  contract  for  the  constructioii  of  the  build- 
ing had  been  satisfactorily  performed,  full  payment  therefor  had  been  made  to 
the  contractor,  the  conditions  of  the  bond  had  been  breached  only  by  his  fail- 
ure to  pay  designated  subcontractors  for  labor  and  materials,  ♦  ♦  ♦  and 
the  object  sought  to  be  attained  was  the  adjudication  and  enforcement  of 
those  demands,  unaccompanied  by  any  pecuniary  demand  of  the  United  States. 
Manifestly,  therefore,  the  action,  although  brought  by  the  United  States,  was 
essentially  one  in  behalf  of  the  subcontractors,  and  the  respective  interest  of 
the  United  States  and  the  subcontractors  therein  were  in  no  wise  different 
from  what  they  would  have  been  had  the  action  been  brought  in  the  name  of 
the  United  States  by  the  subcontractors  for  the  use  and  benefit  of  the  latter.*' 

Concluding  the  discussion,  the  court  says : 

"Considering  the  purpose  of  the  statute,  as  manifested  in  these  provisions, 
we  thinly  the  restriction  respecting  the  place  of  suit  was  intended  to  apply,  and 
does  apply,  to  aU  actions  brought  in  the  name  of  the  United  States  for  the 
purpose  only  of  securing  an  adjudication  and  enforcement  of  demands  for  la- 
bor or  materials,  whether  Instituted  by  the  United  States  or  by  the  creditors 
themselves.'* 

In  the  case  cited  there  was  no  controversy  between  the  United  States 
and  the  contractor ;  in  the  case  at  bar  there  was  one  for  $125  charged 
for  inspection,  and  the  only  relief  prayed  for  was  a  money  judgment 
for  that  amount.  Such  a  suit  was  rightly  brought  in  the  district  of 
the  residence  of  defendants. 

Upon  the  other  points  advanced  in  argument  we  concur  with  Judge 
Hand,  and  do  not  think  it  necessary  further  to  discuss  them. 

Decree  affirmed. 


(225  Fed.  968) 

TRAPP  V.  TERRITORY  OP  NEW  MEXICO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  12,  1915.) 

No.  3777. 

1.  Homicide  ^=>190 — Evidence — Uncommunicated  Thbbats. 

Evidence  of  uncommunicated  threats  of  deceased  against  defendant's 
father,  In  whose  defense  he  claims  to  have  acted,  is  admissible  as  bear- 
ing on  the  probability  of  who  was  the  aggressor ;  the  evidence  as  to  who 
fired  the  first  shot,  or  made  the  first  assault,  being  in  conflict 

[Ed.  Note.— For  other  cases,  see  Homicide,  Cent  Dig.  fj  399-413; 
Dec  Dig.  C=>190.] 

2.  Homicide  ^=>3(X) — Self-Defensb— Point  of  View  op  Jury — Instructions. 

,  Defendant  in  homicide,  claiming  self-defense  or  defense  of  his  father,  is 
entitled  to  an  instruction  that  in  considering  his  guilt  the  jury  should 
place  themselves  as  nearly  as  possible  in  his  situation  at  the  time,  and 
then  consider  and  decide,  from  that  station,  whether  or  not  the  testimony 
estabUshed  beyond  a  reasonable  doubt  that  he  did  not  believe,  or  did  not 
have  reasonable  ground  to  believe,  that  deceased  was  about  to  kUl  or 
inflict  great  bodily  Injury  on  one  of  them ;    and  it  is  not  enough  to  In- 
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Struct  merely  to  acquit  If  the  jury  have  reasonable  doubt  as  to  defendant 
having  had  a  reasonable  ground  to  apprehend  design  of  deceased  to  so  do. 
[Ed.  Note.— For  other  cases,  see  Homicide,  Cent  Dig.  §§  614,  616-620, 
622-630;    Dec.  Dig.  <S=»300.1 

3.  Homicide  ^=>174 — Evidence — Flight. 

The  killing  being  admitted  and  established,  and  the  only  question  be- 
ing whether  it  was  justified,  evidence  of  his  flight  is  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Homicide,  Cent.  Dig.  §§  359-371; 
Dec  Dig.  <g=»174.1 

4.  Criminal  Law  ^=»351 — Evidence — Flight. 

It  is  only  a  flight  to  avoid  arrest  on  a  charge  of  a  crime  that  is  evi- 
dence of  the  identity  of  the  person  charged  with  being  the  perpetrator, 
when  that  question  is  in  doubt,  and  not  flight  shown  to  be  for  another 
purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  776,  778- 
785,  930-932 ;    Dec.  Dig.  <®=»351.] 

In  Error  to  the  Supreme  Court  of  the  Territory  of  New  Mexico. 
Malcohn  Trapp  was  convicted  of  homicide  (16  N.  M.  700,  120  Pac. 
702),  and  brings  error.    Reversed,  and  new  trial  directed. 
W.  W.  Gatewood,  of  Roswell,  N.  M.,  for  plaintiff  in  error. 
Frank  W.  Clancy,  Atty.  Gen.,  for  the  Territory  of  New  Mexico. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  LEWIS, 
District  Judge. 

SANBORN,  Circuit  Judge.  On  January  4,  1910,  Webb  J.  McAd- 
ams,  a  constable  and  deputy  sheriff,  and  Clay  Davidson,  another 
deputy  sheriff,  went  to  the  dug-out  and  home  of  John  C.  Trapp  with 
a  pretended  warrant  for  his  arrest  that  was  illegal,  and,  after  calling 
him  to  the  door,  he  arose  and  started  to  the  door,  a  colloquy  arose 
between  him  and  McAdams,  when  shooting  commenced,  and  McAdams 
was  killed  in  the  affray  by  a  shot  fired  by  the  defendant  below,  Mal- 
colm Trapp,  a  son  of  John  C.  Trapp,  about  21  years  of  age.  At  the 
time  of  the  shooting  John  C.  Trapp,  his  sons  Malcolm,  John,  a  boy 
about  19  years  of  age,  and  three  younger  sons  were  with  him  in  his 
home,  and  there  was  evidence  tending  to  show  that  shots  were  fired 
into  it  by  McAdams  and  Davidson,  and  out  of  it  by  Malcolm  Trapp 
and  John  Trapp.  John  C.  Trapp,  Malcolm  Trapp,  and  John  Trapp 
were  indicted  for  the  murder  of  McAdams,  were  tried,  and  John  C. 
Trapp  and  John  Trapp  were  acquitted,  and  Malcolm  Trapp  was  con- 
victed of  manslaughter  and  sentenced  to  imprisonment  at  hard  labor 
for  not  less  than  five  years  nor  more  than  ten  years.  He  has  sued 
out  a  writ  of  error,  and  assigned  many  reasons  why,  in  the  opinion 
of  his  counsel,  the  Supreme  Court  of  New  Mexico  should  have  re- 
versed the  judgment  against  him. 

[1]  He  has  specified  as  error  the  refusal  of  the  court  below  to  ad- 
mit in  evidence  testimony  of  threats  of  McAdams  against  his  father, 
John  C.  Trapp,  which  had  not  been  proved  to  have  been  communi- 
cated to  him,  the  defendant  Malcolm  Trapp.  It  is  essential  to  a  clear 
understanding  of  the  question  raised  by  this  specification  that  the  sit- 
uation and  relation  of  the  parties  at  and  preceding  the  shooting  should 
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be  in  mind.  These  facts  were  disclosed  by  the  evidence  at  the  trial. 
There  was  positive  testimony  that  on  January  4,  1910,  when  the  shoot- 
ing occurred,  the  two  deputy  sheriffs  who  came  to  the  dug-out  fired 
the  first  shots,  and  there  was  positive  testimony  that  Malcolm  Trapp 
fired  the  first  shot.  So  that  there  was  a  direct  conflict  in  the  evidence 
on  the  issue  which  party  was  the  aggressor.  There  was  testimony  that 
John  C.  Trapp  had  lived  on  the  farm  where  the  shooting  occurred, 
three  or  four  miles  from  Corona,  nine  years,  that  he  had  been  engaged 
in  truck  farming,  and  that  he  had  been  a  justice  of  the  peace  for  a 
year  during  that  time.  There  was  testimony  that  McAdams  was  a 
constable  and  a  deputy  sheriff ;  that  he  had  the  reputation  of  being  a 
violent  and  dangerous  man;  that  in  December,  1908,  John  C.  Trapp 
killed  a  beef  creature  which  he  owned  and  had  raised  on  his  farm, 
brought  the  beef  to  Corona,  and  sold  it ;  that  McAdams  arrested  him 
for  wrongfully  selling  the  beef,  and  demanded  that  he  should  plead 
guilty;  that  he  refused,  was  tried,  and  acquitted;  that  on  June  3, 
1909,  John  C.  Trapp  and  his  wife  came  to  Corona,  riding  with  Mal- 
colm Trapp  in  their  wagon;  that  McAdams,  without  any  warrant, 
locked  John  C.  Trapp  up  in  a  cell,  and  kept  him  there  several  hours 
on  that  day,  although  the  justice  of  the  peace  warned  him  that  he  had 
no  right  to  do  so;  that  in  November,  1909,  John  C.  Trapp  sued  Mc- 
Adams for  this  false  imprisonment;  that  McAdams  then  told  Mr. 
Gilbert,  about  November  27,  1909,  shortly  after  that  suit  was  brought, 
that  Trapp  would  not  live  long  enough  to  see  the  outcome  of  it ;  that 
he  was  going  to  get  him,  and  take  him  up  on  the  flat,  and  shoot  his 
head  off;  that  Gilbert  talked  to  him,  and  told  him  not  to  do  such  a 
thing,  and  he  replied  that  he  was  sure  he  was  going  to  kill  him ;  that 
on  December  28,  1909,  Davidson  arrested  Trapp  in  Roswell,  a  place 
about  115  miles  from  Corona,  to  which  Trapp  had  moved  his  wife 
and  five  of  his  children,  and  to  which  he  was  about  to  remove  the  re- 
mainder of  his  family,  for  having  that  gun  in  his  wagon  on  June  3, 
1909,  and  Trapp  gave  bond  to  appear  in  Corona  to  answer  the  charge 
on  January  4,  1910;  that  he  appeared  there  on  that  day,  took  a  change 
of  venue,  and  gave  a  bond,  with  Mr.  Jump  and  Mr.  Holzman  as  sure- 
ties ;  that  he  then  went  home  with  his  sons  Malcolm  and  John,  built 
a  fire,  and  ate  supper;  and  that  they  were  sitting  before  the  fire  in 
their  dug-out  when  McAdams  and  Davidson  came  with  the  illegal 
warrant,  called  John  C.  Trapp,  who  arose  and  entered  into  a  colloquy 
with  McAdams,  and  the  shooting  commenced.  In  the  course  of  the 
trial  Mr.  Jump,  who  served  the  summons  on  McAdams  in  Trapp's 
suit  for  false  arrest  about  November  26,  1909,  testified  that  McAdams 
then  said  to  him  that  he  would  have  Trapp  in  the  Lincoln  jail  inside 
of  24  hours,  and  Mr.  Thompson  testified  that  on  November  28,  1909, 
McAdams  told  him  that  he  was  going  out  to  arrest  Trapp  and  take 
Cleve  Hibbler  along;  that  he  told  McAdams  that  he  thought  it  was 
an  imprudent  thing  for  him  to  take  Hibbler  along,  and  McAdams  an- 
swered, "I  am  taking  out  Hibbler,  and  get  him  and  Trapp  into  a  fight 
and  kill  one  another."  The  court  struck  out  this  testimony,  because 
there  was  no  proof  that  these  threats  were  communicated  to  the  de- 
fendant Malcolm  Trapp;   but  there  was  uncontradicted  evidence  that 
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McAdams  and  Hibbler  went  out  to  Trapp's  place  near  Corona  and 
inquired  for  him,  but  failed  to  find  him  on  that  November  28,  1909, 
when  the  statement  to  Thompson  was  made,  and  McAdams'  statements, 
though  uncommunicated,  tended  strongly  to  show  which  party  was 
probably  the  aggressor  on  January  4,  1910,  when  McAdams  next  met 
Trapp,  where  he  might,  with  possibility  of  escaping  punishment,  at- 
tempt to  carry  out  his  threats. 

It  is  the  general  rule  that  on  the  trial  for  a  homicide  uncommuni- 
cated threats  are  not  admissible  in  evidence,  because  such  threats  can- 
not have  had  any  influence  upon  the  mind  or  intent  of  the  defendant. 
But  there  is  an  exception  to  tliis  rule  as  well  established  as  the  rule 
itself.  It  is  that  where  the  alleged  crime  was  committed  in  a  sudden 
affray,  and  there  is  a  conflict  in  the  evidence  upon  the  question,  and 
there  is  doubt  which  party  fired  the  first  shot,  made  the  first  assault, 
or  was  the  aggressor,  uncommunicated  threats  of  death  or  great  bodily 
harm  to  the  defendant,  his  father,  or  other  near  relative  he  claims  to 
be  trying  to  defend,  are  admissible  in  evidence,  not  on  account  of  their 
influence  on  the  mind  or  intent  of  the  defendant,  but  because  they 
tend  to  prove  the  probability  that  he  who  made  the  threats,  rather  than 
his  opponent,  fired  the  first  shot,  made  the  first  assault  or  was  the  ag- 
gressor. Wiggins  V.  People,  93  U.  S.  465,  467,  23  L.  Ed.  941 ;  Allison 
V.  United  States,  160  U.  S.  203,  215,  16  Sup.  Ct.  252,  40  L.  Ed.  395; 
State  V.  Pelker,  27  Mont.  451,  71  Pac.  668,  671 ;  State  v.  Shadwell,  26 
Mont.  52,  66  Pac.  508;  State  v.  Hennessy;  29  Nev.  320,  90  Pac.  221, 
225,  13  Ann.  Cas.  1122;  Wood  v.  State,  128  Ala.  27,  29  South.  557, 
558,  86  Am.  St.  Rep.  71 ;  Wharton's  Criminal  Evidence,  §  757;  Stokes 
V.  People,  53  N.  Y.  164,  13  Am.  Rep.  492;  Campbell  v.  People,  16 
111.  17,  61  Am.  Dec.  49;  People  v.  Scoggins,  37  Cal.  676;  Roberts 
V.  State,  68  Ala.  156.  The  evidence  at  the  trial  and  the  charge  of 
the  court  made  the  issue  which  party  fired  the  first  shot,  or  made  the 
first  assault,  one  of  the  most  important  in  the  trial;  and  this  case, 
wherein  a  young  man  is  claiming,  not  without  substantial  evidence  to 
support  that  claim,  that  he  committed  the  unfortunate  homicide  in  his 
own  home,  in  defense  of  his  father  against  an  attack  of  one  who  had 
repeatedly  threatened  his  life,  is  one  in  which  the  defendant  ought  not 
to  be  deprived  of  any  legal  evidence  presented  in  his  favor.  The  re- 
jection of  the  testimony  of  Thompson  and  Jump  to  the  threats  of  Mc- 
Adams was  a  fatal  error  in  the  trial  of  this  case. 

[2]  Counsel  for  the  defendant  complains  of  the  court's  refusal  to 
give  his  requested  instruction : 

"That  in  considering  the  guilt  or  innocence  of  the  defendants,  and  of  each 
of  them,  you  should  view  the  facts  and  circumstances  of  the  case  as  nearly 
as  you  can  from  their  respective  standpoints;  and  put  yourself  as  nearly  as 
yoa  may  in  their  respective  places,  and  see  and  consider  the  situation  as  in 
your  judgment  it  must  at  the  time  have  appeared  to  them,  and  if  upon  so 
doing  you  cannot  say  from  all  the  evidence  before  you  that  you  are  convinced 
beyond  a  reasonable  doubt  of  the  guilt  of  some  one  or  more  of  the  defendants, 
then  you  should  find  him  or  them  of  whose  guUt  you  are  not  convinced  not 
guUty." 

But  the  counsel  for  New  Mexico  argue  that  there  was  no  prejudi- 
cial error  in  this  refusal :  (1)  Because  the  requested  instruction  omits 
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the  essential  element  of  the  defendant's  belief  and  reasonable  ground 
to  believe  that  they  were  in  imminent  danger  of  death  or  great  bodily 
harm  when  the  homicide  was  committed,  but  that  element  was  em- 
bodied in  another  request  of  defendant's  counsel  and  in  a  portion  of 
the  charge  given  by  the  court ;  and  (2)  that  tlie  essence  of  the  request- 
ed instruction  was  given  to  the  jury  in  the  eleventh  paragraph  of  the 
charge,  which  reads  in  this  way : 

**You  are  instructed  that  voluntary  manslaughter  Is  justifiable  when  com- 
mitted by  any  person  in  the  lawful  defense  of  such  person,  or  of  his  or  her 
parent,  brother,  or  child,  when  there  shall  be  reasonable  ground  to  apprehend 
a  design  on  the  part  of  the  person  slain,  pr  of  any  one  acting  with  him  at 
the  time  of  such  design,  to  commit  a  felony  upon,  or  to  do  some  great  bodily 
Injury  to,  such  person,  parent,  or  brother,  or  child  shall  be  at  the  time. 
Therefore,  if  from  the  evidence  you  have  a  reasonable  doubt  that,  at  the 
time  of  the  kUling  of  said  Webb  J.  McAdams,  said  Malcolm  Trapp  had  a 
reasonable  ground  to  apprehend  a  design  on  the  part  of  the  deceased  and  said 
Clay  Davidson,  or  either  of  them,  to  commit  a  felony  upon  said  John  C.  Trapp, 
or  do  him  some  great  bodily  harm,  or  to  commit  a  felony  upon  or  to  do  either 
of  the  other  defendants  some  great  bodUy  harm,  you  will  acquit  the  de- 
fendants." 

A  homicide,  when  committed  by  one  in  defense  of  himself,  his  par- 
ent, brother,  or  child,  is  undoubtedly  justifiable,  when  he  has  reason- 
able ground  to  believe,  and  does  believe,  that  the  person  slain  is  about 
to  kill  or  inflict  great  bodily  injury  upon  him,  his  parent,  brother,  or 
child,  unless  he  takes  the  course  he  pursues,  and  unless  the  jury  is 
satisfied  from  the  evidence  beyond  a  reasonable  doubt  that  such  per- 
son committed  the  homicide  without  such  belief,  or  without  reasonable 
ground  therefor,  it  is  its  duty  to  acquit.  It  is  not  clear  that  this  was 
the  meaning  or  eflPect  of  the  eleventh  paragraph  of  this  charge,  and, 
however  that  may  be,  that  paragraph  fails,  and  so  does  the  entire 
charge,  to  express  the  gist  of  the  instruction  requested  by  defendants' 
counsel.  It  fails  utterly  to  convey  the  idea  that  in  determining  the 
questions  whether  or  not  the 'defendants  had  reasonable  ground  to 
believe  and  did  believe  that  they  were  in  imminent  danger  of  the  loss 
of  life,  or  great  bodily  harm,  from  the  deceased  at  the  time  they  fired 
their  shots,  and  that  in  order  to  prevent  such  death  or  harm  it  was 
necessary  for  them  to  fire,  the  jury  should  place  themselves  as  nearly 
as  they  could  in  the  defendants'  situation  at  that  time,  and  then  con- 
sider and  decide  from  that  station,  in  view  of  all  the  facts  and  cir- 
cumstances in  evidence,  whether  or  not  the  testimony  established  be- 
yond a  reasonable  doubt  that  the  defendants  did  not  so  believe,  or  did 
not  have  reasonable  ground  for  such  a  belief.  In  view  of  this  fact, 
the  court  should  have  given  the  instruction  requested.  Allen  v.  Unit- 
ed States,  150  U.  S.  551,  561,  562,  14  Sup.  Ct.  196,  37  L.  Ed.  1179; 
Hickory  v.  United  States,  151  U.  S.  303,  311,  14  Sup.  Ct.  334,  38  L. 
Ed.  170;  Wharton  on  Homicide  (Bowlby's  3d  Ed.)  pages  455-458, 
par.  286;  Territory  v.  Gonzales,  11  N.  M.  301,  326,  327,  328,  68  Pac. 
925.  In  Hickory  v.  United  States,  151  U.  S.  303,  316,  14  Sup.  Ct. 
334,  339  (38  L.  Ed.  170),  the  Supreme  Court  said : 

"As  was  said  in  Allen  v.  United  States,  150  U.  S.  551  [14  Sup.  Ct  196,  37 
L.  Ed.  1179],  we  do  not  think  that  the  doctrine  is  practicable  which  tests  the 
question  whether  a  defendant  was  entitled  to  excuse  on  the  ground  of  self- 
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defense,  or  exceeded  the  limits  of  the  exercise  of  that  right,  or  acted  upon 
unreasonable  grounds,  or  in  the  heat  of  passion,  by  the  deliberation  with 
whidi  a  judge  expounds  the  law  to  a  jury,  ♦  ♦  ♦  or  with  which  judgment 
Is  Altered  and  carried  into  execution." 

[3]  The  court  also  erred  in  charging  the  jury  that  the  flight  of  a 
person  immediately  after  a  crime  has  been  committed  with  which  he 
is  charged,  if  you  shall  first  find  that  there  has  been  a  crime  commit- 
ted, is  a  circumstance  which  the  jury  may  consider  in  determining  the 
probabilities  for  and  against  him ;  that  is,  the  probability  of  his  guilt 
or  innocence.  If  a  homicide  had  been  proved  or  admitted,  and  the 
issue  whether  or  not  defendant  Malcolm  Trapp  was  the  peipetrator 
had  been  in  doubt,  the  instruction  might  have  been  appropriate  and 
applicable.  But  when  this  charge  was  given  to  the  jury,  the  fact  that 
Malcolm  Trapp  shot  and  killed  McAdams  was  admitted  and  establish- 
ed beyond  doubt.  The  only  question  remaining  was  whether  or  not 
he  was  justified  in  killing  him.  His  flight  had  no  tendency  to  prove 
whether  the  Trapps  or  the  deputy  sheriffs  fired  the  first  shot,  or  com- 
mitted the  first  assault,  or  whether  or  not  Malcolm  Trapp  was  jus- 
tified in  shooting  McAdams. 

[4]  There  is  another  reason  why  this  instruction  was  erroneous.  It 
is  a  flight  to  avoid  arrest  and  trial  on  a  charge  of  a  crime  that  is  evi- 
dence of  the  identity  of  the  person  charged  with  being  the  perpetra- 
tor, when  that  question  is  in  doubt,  and  there  was  no  evidence  of  any 
such  flight  in  this  case.  The  evidence  was  that  John  C.  Trapp  had 
moved  his  wife  and  five  of  his  children  to  Roswell,  and  had  gone 
there  himself,  leaving  the  remaining  five  of  his  children  in  the  old 
home  near  Corona,  before  he  was  arrested  at  Roswell  for  carrying  the 
gim  in  the  wagon;  that  he  had  thereafter  returned  to  Corona  to  an- 
swer that  charge  on  January  4,  1910 ;  that  at  the  time  of  the  shooting 
he  and  his  five  sons  were  in  the  dug-out  near  Corona ;  that  immediate- 
ly after  the  affray  they  were  afraid  of  another  attack  by  a  mob,  and 
the  father  and  his  two  older  sons  went  directly  to  Mr.  Gatewood,  Mr. 
Trapp's  attorney  in  Roswell,  told  him  what  had  happened  and  that 
Malcolm  wanted  to  give  himself  up;  that  the  attorney  immediate- 
ly telephoned  the  jailer  or  sheriff  to  come  to  his  office ;  that  the  sheriff 
came,  and  Malcolm  Trapp  at  once  surrendered  himself  and  was  placed 
in  jail. 

The  conclusion  of  the  whole  matter  is  that  there  was  fatal  error  in 
the  trial  of  this  case,  and  in  the  decision  of  the  Supreme  Court  of 
New  Mexico  affirming  the  judgment.  Let  the  judgment  of  the  Su- 
preme Court  and  that  of  the  trial  court  be  reversed,  and  let  the  case 
be  remanded,  with  instructions  to  grant  a  new  trial. 

141  C.C.A.— 3 
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(225  Fed.  750) 

BELL  V.  BLESSING. 

In  re  PACIFIC  MOTOR  CAR  CO. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit    August  23,  1915.) 

No.  2488. 

1.  Bankbuptct  ^=7>43 — Corporations — Voluntary  Petition  in  Bankruptct 

— Authorization — Sufficienct. 

An  authorization  to  a  corporation  to  file  its  voluntary  petition  in 
bankruptcy,  given  by  its  board  of  directors,  a  member  of  which  prac- 
tically owned  all  the  stock,  is  sufficient,  notwithstanding  Civ.  Code  CaL 
§  361a,  prohibiting  any  assignment  of  the  business,  franchise,  and  prop- 
erty of  a  corporation,  unless  with  the  consent  of  the  stockholders  there- 
of holding  at  least  two-thirds  of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  38;  Dec 
Dig.  <S=>43.] 

2.  Bankruptcy  ^=»43 — Voluntary  Petition  in  Bankruptcy  by  Corpora- 

tion— Statutes. 

A  corporation,  not  a  municipal,  railroad,  insurance,  or  banking  cor- 
poration, has,  under  Bankr.  Act  July  1.  1898,  c.  541,  §  4a,  30  Stat  547 
(Comp.  St  1913,  §  9588),  the  same  privilege  of  becoming  a  voluntary 
bankrupt  as  an  individual,  and  its  petition  therefor  need  only  show  that 
it  owes  debts  which  it  is  unable  to  pay  in  full,  and  that  it  is  willing  to 
surrender  its  property  for  the  benefit  of  its  creditors;  and  a  resolutian 
of  the  board  of  directors,  authorizing  the  filing  of  a  voluntary  petition, 
need  not  authorize,  in  conformity  with  section  3,  subd.  5  (Comp.  St  1913, 
§  9587),  an  admission  in  writing  on  the  part  of  the  corporation  of  its 
inability  to  pay  its  debts  and  its  willingness  to  be  adjudged  a  bankrupt 
on  that  ground,  and  a  resolution  authorizing  its  cashier,  treasurer,  and 
bookkeeper  to  prosecute  in  the  name  of  the  corporation  a  petition  in 
bankruptcy  to  final  discharge  is  sufficient  to  authorize  the  corporation  to 
proceed  as  a  voluntary  bankrupt  to  obtain  its  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  38;  Dec. 
Dig.  <S=»43.] 

3.  Bankruptcy   ^=»4 — ^Voluntary    Bankruptcy — Avoiding   Attachments — 

Effect. 

The  Bankruptcy  Act  recognizes  the  right  of  a  bankrupt  to  make  a  vol- 
untary assignment  of  his  property  to  avoid  attachments  thereon,  and 
thus  secure  an  equal  distribution  of  his  property  among  all  his  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  3,  4;  Dec. 
Dig.  <g=»4.] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  First  Division  of  the  Northern  District  of  Cal- 
ifornia, in  Bankruptcy;   M.  T.  Dooling,  Judge. 

In  the  matter  of  the  Pacific  Motor  Car  Company,  bankrupt.  Peti- 
tion by  Teresa  Bell  against  Charles  B.  Blessing,  as  trustee  in  bank- 
ruptcy of  the  Pacific  Motor  Car  Company,  to  vacate  the  adjudication 
of  bankruptcy.  From  a  judgment  dismissing  the  petition,  on  sustain- 
ing a  demurrer  thereto,  Teresa  Bell  petitions  for  revision.    Affirmed. 

On  May  15,  1914,  the  Pacific  Motor  Car  Company,  a  corporation,  filed  its 
voluntary  petition  in  bankruptcy.  It  is  alleged  by  the  petition,  among  other 
things,  that  petitioner  is  not  a  municipal,  railroad,  insurance,  or  banking  cor- 
poration; that  its  petition  is  filed  pursuant  to  a  resolution  of  the  board  of 
directors  of  said  corporation  at  a  meeting  held  the  12th  of  May,  1914;   that 

C=»l^'or  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  corporation  owes  debts,  which  it  is  unable  to  pay  in  full ;  and  that  it  is 
willing  to  surrender  all  Its  property  for  the  benefit  of  its  creditors,  and  de- 
sires to  obtain  the  benefit  of  the  acts  of  Congress  relating  to  bankruptcy. 
Based  upon  the  petition,  the  order  of  adjudication  followed  on  May  20,  1914. 
On  August  11,  1914,  Teresa  Bell  filed  in  the  bankruptcy  court  a  petition  pray- 
ing a  vacation  of  the  adjudication  and  for  general  relief.  The  petition,  among 
other  things,  sets  forth  a  copy  of  the  resolution  of  the  board  of  directors  of 
the  bankrupt,  and  avers  that  the  resolution  was  adopted  at  a  special  meeting 
of  the  board  in  pursuance  of  the  written  consent  of  three  of  such  directors ; 
that  by  an  act  of  the  I^egislature  of  the  state  of  California  relating  to  In- 
solvent debtors  It  Is  provided  that  no  discharge  shall  be  granted  to  any 
corporation  from  Its  debts;  that  one  S.  A.  Moss  is  the  owner  of  all  the 
capital  stock  of  the  bankrupt;  that  he  has  permitted  certain  Individuals, 
namely,  W.  G.  Davis,  John  Ralph  Wilson,  W.  L.  Bradbury,  and  C.  L.  Hewes 
eadti  to  hold  one  share  of  such  stock  In  order  to  qualify  them  to  act  as  direc- 
tors ;  that  two  of  such  individuals  resigned  as  directors,  and  that  after  Febru- 
ary 24,  1914,  only  the  other  two  of  them  acted  in  that  capacity ;  that  after 
January  1,  1914,  Moss  conducted  and  carried  on  the  business  under  the  name 
of  the  bankrupt,  during  all  of  which  time  the  persons  holding  but  one  share 
of  the  capital  stock  were  in  fact  the  agents  and  employes  of  Moss;  that 
Moss  Is  and  has  been  at  all  times  mentioned  solvent  and  well  able  to  pay  all 
the  debts  contracted  In  the  name  of  the  bankrupt;  that  the  bankrupt  kept 
no  by-laws  nor  journal  of  Its  meetings  of  directors,  nor  record  of  its  business 
transactions,  as  required  by  the  laws  of  California ;  and  that  said  Moss,  con- 
triving and  Intending  to  defraud  petitioner  by  having  her  attachment  dlssolv- 
ed,  caused  the  said  proceeding  In  bankruptcy  to  be  Instituted.  To  this  peti- 
tion a  demurrer  was  Interposed,  which  was  sustained,  and  the  petition  dis- 
missed, and  the  order  and  judgment  of  the  court  in  that  regard  are  made  the 
basis  of  review  in  this  court 

T.  Z.  Blakeman,  of  San  Francisco,  Cal.,  for  petitioner. 
Heller,  Powers  &  Ehrman  and  Reuben  G.  Hunt,  all  of  San  Francisco,. 
Cal.,  for  respondent. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
Three  points  are  advanced  against  the  regularity  and  legality  of  the 
adjudication : 

(1)  That  the  bankruptcy  proceedings  were  not  authorized  by  the 
requisite  stockholders  of  the  corporation. 

(2)  That  the  resolution  of  the  board  of  directors  does  not  meet  the 
requirements  of  section  3,  subd.  5,  of  the  Bankruptcy  Act. 

(3)  That  S.  A.  Moss,  being  the  owner  of  all  the  stock,  and  conduct- 
ing the  business  of  the  corporation  as  his  own,  caused  the  proceedings 
in  bankruptcy  to  be  instituted  to  hinder,  delay,  and  defraud  the  peti- 
tioner, by  having  her  attachment  dissolved. 

[1]  The  first  point  is  predicated  upon  a  statute  of  California  which 
inhibits  any  sale,  assignment,  transfer,  or  conveyance  of  the  business,, 
franchise,  and  property,  as  a  whole,  of  any  corporation  of  the  state, 
unless  with  the  consent  of  the  stockholders  thereof  holding  of  record 
at  least  two-thirds  of  the  issued  capital  stock  of  the  concern.  Sec- 
tion 361a,  Civil  Code  of  California.  We  think  a  sufficient  answer 
thereto  is  that  the  law  looks  through  mere  form  to  the  substance  of 
things;   and  when  it  is  disclosed,  as  it  is  by  the  petitioner's  petition,. 
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that  S.  A.  Moss  is  practically  the  owner  of  the  entire  capital  stock 
of  the  bankrupt  corporation,  and  that  authority  was  given  by  the  board 
of  directors,  of  which  Moss  is  one,  for  making  the  assignment  in 
bankruptcy,  it  would  seem  that  a  mere  formal  meeting  of  the  stock- 
holders, and  a  recording  of  their  assent  as  such  to  the  assignment, 
could  add  nothing  to  the  authority  given  by  the  directors.  In  either 
event,  the  entire  stock  practically  is  represented  through  Moss,  and 
whether  he  recorded  his  consent  to  the  assignment  as  a  stockliolder 
or  as  a  director  could  make  no  practical  difference.  We  know  that 
the  holders  of  more  than  two-thirds  of  the  capital  stock  have  given 
their  consent  to  the  assignment,  and  this,  for  all  practical  purposes,  is 
sufficient. 

[2]  The  second  point  is  based  upon  the  idea  that  the  resolution  of 
the  board  of  directors  should  have  authorized,  in  strict  conformity 
with  section  3,  subd.  5,  an  admission  in  writing  on  the  part 
of  the  corporation  bankrupt  of  its  inability  to  pay  its  debts,  and  its 
willingness  to  be  adjudged  a  bankrupt  on  that  ground,  as  it  is  insisted 
that  that  is  the  only  authority  by  statute  for  adjudication  upon  a  volun- 
tary |>etition.    Section  4a  of  the  Bankruptcy  Act  provides  that : 

"Any  person,  except  a  municipal,  railroad,  insurance  or  banking  corporation, 
shall  be  entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt" 

This  extends  to  a  corporation  of  the  kind  of  the  present  bankrupt 
the  same  privilege  of  becoming  a  voluntary  bankrupt  as  to  an  indi- 
vidual, and  there  exists  no  good  reason  why  it  may  not  become  such 
a  bankrupt  in  the  same  way.  It  is  only  necessary  for  such  a  petitioner, 
praying  adjudication,  that  he  show  that  he  owes  debts  which  he  is 
unable  to  pay  in  full,  and  that  he  is  willing  to  surrender  his  property 
for  the  benefit  of  his  creditors.  Hughes,  Fed.  Procedure  (2d  Ed.) 
99,  100.  The  allegation  or  admission  is  practically  the  same  in  either 
event,  but  the  procedure  is  different.  In  the  one  case,  the  admission 
constitutes  an  act  of  bankruptcy,  and  the  creditors,  basing  their  peti- 
tion upon  the  act,  proceed  as  if  the  case  were  one  of  involuntary 
bankruptcy;  while,  in  the  other,  the  action  is  purely  voluntary,  and 
the  bankrupt  proceeds  on  his  own  motion  and  initiative.  Now,  the 
resolution  of  the  board  of  directors  clearly  authorized  the  cashier, 
treasurer,  and  bookkeeper  to  prosecute  in  the  name  of  the  corporation 
a  petition  in  bankruptcy  to  final  discharge,  which  was  amply  sufficient 
to  authorize  the  bankrupt  to  proceed  as  a  voluntary  bankrupt  to  ob- 
tain a  discharge  from  its  debts  in  the  bankruptcy  court.  The  sec- 
ond contention  is  therefore  not  maintainable. 

[3]  Answering  the  third  point,  it  is  only  necessary  to  say  that  the 
Bankruptcy  Act  recognizes  the  right  of  the  bankrupt  to  make  a  volun- 
tary assignment  of  his  property,  with  the  purpose  of  avoiding  attach- 
ments, and  thereby  securing  an  equal  distribution  of  his  property 
among  all  his  creditors,  and  it  cannot  be  predicated  of  such  a  proceed- 
ing that  its  purpose  is  to  defraud  the  attaching  creditors. 

The  order  of  the  District  Court  in  sustaining  the  demurrer  and 
dismissing  the  petition  for  vacation  of  the  adjudication  will  be.  affirmed. 
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(225  Vea.  913) 

VAGASZKI  V.  CONSOLIDATION  COAL  CO.,  Inc. 

(Circuit  Court  of  Appeals,  Second  Circuit    August  16,  1915.) 

No.  280. 

1.  Evidence  ^=s>29,  43 — Judicial  Notice— Statutes  and  Judicial  Opinions 

OF  States. 

The  courts  of  the  United  States  take  judicial  notice  of  the  statutes 
and  judicial  opinions  of  any  state,  without  plea  or  proof. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  ff  36,  37,  39,  43- 
46,  48,  62-65;  Dec.  Dig.  <8=>29,  43. 

Judicial  notice  of  public  laws  and  regulations,  see  note  to  Smith  v. 
City  of  Shakopee,  44  C.  C.  A.  4.] 

2.  Courts  ^=:»366 — ^Authobitt  op  Decisions  op   State  Court— Statutes- 

Construction. 

An  action  in  a  federal  District  Court  of  New  York  for  the  death  of  a 
miner  in  a  coal  mine  located  in  Pennsylvania  is  governed  by  the  Bitu- 
minous Mining  Act  of  Pennsylvania  (Act  May  15,  1893  [P.  L.  52]),  re- 
enacted  as  construed  by  the  courts  of  Pennsylvania,  to  the  effect  that  a 
mineowner  is  not  liable  for  the  negligence  of  a  mine  foreman  or  his  as- 
sistants committed  in  the  discharge  of  duties  imposed  by  the  act 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  954-957,  960-968 ; 
Dec  Dig.  <g=>366. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson 
V.  Perrin,  11  C.  C.  A.  71 ;   Hill  v.  Hite,  29  C.  C.  A.  553.] 

3.  Master  and   Servant  ^=»270 — Death  op   Servant— Evidence— Admissi- 

BXLITT. 

In  an  action  for  the  death  of  a  miner  in  Pennsylvania  by  rock  falling 
on  him,  testimony  of  a  conversation,  two  weeks  before  the  accident,  be- 
tween a  witness  and  the  assistant  mine  foreman,  in  which  the  witness 
asked  the  official  for  crossbars,  was  remote,  and  properly  stricken  out 
as  too  remote. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f§  913- 
927,  932;    Dec.  Dig.  «=>270.] 

4.  Master  and   Servant  «=»278— Death  op  Servant — ^Evidence — Admissi- 

fliLrrT. 

The  testimony  of  a  witness  that  about  two  weeks  before  the  accident 
he  had  asked  the  assistant  superintendent  of  the  mine  for  crossbars  did 
not,  under  the  decisions  of  the  Supreme  Court  of  Pennsylvania  constru- 
ing the  act,  show  that  the  mine  foreman  had  been  in  default 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §{  954, 
956-958,  960-969,  971,  972,  977;    Dec.  Dig.  «=>278.] 

5.  Master  and  Servant  ^=»220 — Death  op  Servant— Assumption  of  Risk. 

A  bituminous  coal  miner,  who  continues  at  work  after  noncompliance 
with  his  request  for  crossbars  and  a  buddy,  assumed  the  risk  of  injury 
by  falling  rock,  in  view  of  Bituminous  Mining  Acts  of  Pennsylvania  of 
1893  and  1911,  making  it  the  duty  of  the  miner  to  quit  work  on  failure 
to  furnish  the  crossbars  and  buddy. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  625- 
637,  641,  644-647;    Dec.  Dig.  <g=»220. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake 
&  O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

6.  Depositions  ^=»90— Admissibility— Statutory  Provisions. 

A  deposition  taken  by  a  party,  under  Rev.  St  §  863  (Comp.  St.  1913,  § 
1472),  providing  that  the  testimony  of  any.  witness  may   be  taken  by 

^sdFor  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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deposition  de  bene  esse  when  he  lives  at  a  greater  distance  than  100  miles 
from  the  place  of  trial,  may  not  be  introduced  in  evidence,  in  view  of 
section  865  (Comp.  St.  1913,  §  1474),  providing  that,  unless  it  appears  that 
the  witness  is  dead,  or  has  gone  to  a  greater  distance  than  100  miles 
from  the  place  of  trial,  the  deposition  shall  not  be  used,  when  the  wit- 
ness was  present  and  available,  though  not  called  by  the  party. 

[Ed.  Note.--For  other  cases,  see  Depositions,  Cent  Dig.  §§  248-255, 
258-260;    Dec.  Dig.  «S=>90. 

Use  of  deposition  when  deponent  is  present,  see  note  to  Texas  &  P. 
Ry.  Co.  V.  Watson,  50  C.  C.  A,  232.] 

7.  Appeal  and  Erbob  ^=s>1029— Harmless   Error— EJebobs  Not   Atfectinq 

Result. 

A  Judgment  will  not  be  reversed  for  errors  committed  against  a  defeat- 
ed party  not  entitled  to  succeed  in  any  event 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |f  4035, 
4036;  Dec.  Dig.  <g=>1029.] 

8.  Appeal  and  Ebbob  ^=»1050 — Harmless  Ebbob— Errors  Not  Affecting 

Result. 

Where,  in  an  action  for  the  death  of  a  miner  by  falling  rock,  competent 
evidence  showed  that  decedent  assumed  the  risk,  error  in  admitting  in 
evidence  a  deposition  did  not  justify  reversal  of  a  Judgment  for  defend- 
ant, introducing  the  deposition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §f  1068, 
1069,  4153-4157,  4166;   Dec.  Dig.  €=»1050.] 

9.  Master  and  Servant  ^=>211 — Injubt  to  Sebvant— Assumption  of  Risk. 

A  miner  in  a  bituminous  coal  mine  in  Pennsylvania  asked  for  cross- 
bars and  a  buddy  on  Saturday  night,  and  was  told,  "All  right"  The 
crossbars  and  a  buddy  were  not  furnished,  and  the  miner  began  work  on 
Monday  morning,  and  was  killed  by  rock  falling  on  mm.  A  fonner  miner 
had  quit  work  because  not  furnished  with  crossbars  and  a  buddy,  and  he 
testified  that  crossbars  were  needed  because  of  a  rotten  roof.  The  as- 
sistant foreman  told  the  miner  on  Saturday  afternoon  that  he  must  el* 
ther  make  the  piece  of  rock  safe  or  take  it  down,  and  that  the  rock 
which  he  found  down  on  Monday  was  the  rock  which  he  advised  the 
miner  to  remove  or  make  safe.  The  miner  was  a  man  of  mature  age  and 
of  extended  experience  as  a  miner.  Held  that,  under  the  Bituminous 
Mining  Acts  of  Pennsylvania  of  1893  and  1911,  he  assumed  the  risk  of 
danger  as  a  matter  of  law. 

[Ed.  Note. — ^For  6ther  cases,  see  Master  and  Sen'ant  Cent  Dig.  §  557 ; 
Dec.  Dig.  <e=>211.] 

10.  Trial  ^=s>40 — Reception  of  Evidence— Manner  of  Introducing  Depo- 

sitions. 

Where  a  deposition  is  admissible,  it  is  proper  for  the  court  to  permit 
one  counsel  for  the  party  introducing  tlie  deposition  to  stand  at  the  bar 
and  read  the  questions,  and  the  other  counsel  to  sit  in  the  witness  chair 
and  read  the  answers. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  f  99 ;  Dec.  Dig.  «=> 
40.] 

Coxe,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  on  writ  of  error  to  review  a  judgment  upon 
a  verdict  for  defendant  in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 
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L.  B.  Treadwell,  of  New  York  City  (L.  B.  Treadwell,  Roger  Foster, 
and  R.  W.  Darling,  all  of  New  York  City,  of  counsel),  for  plaintiff 
in  error. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charles  H.  Tuttle, 
of  New  York  City,  Charles  F.  Uhl,  Jr.,  of  Somerset,  Pa.,  and  Martin 
A.  Schenck,  of  New  York  City,  of  counsel),  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  action  was  brought  to  recover  dam- 
ages in  the  sum  of  $30,000  for  the  death,  on  August  25,  1913,  of 
George  Vagaszki.  At  the  time  of  his  death  he  was  29  years  of  age, 
and  was  employed  as  a  miner  in  a  bituminous  coal*  mine  belonging 
to  the  defendant,  and  located  at  Jenner,  in  Somerset  county,  state  of 
Pennsylvania.  His  death  occurred  while  he  was  at  work  in  mine  No. 
119,  butt  heading  No.  8,  second  right,  and  was  caused  by  a  mass  of 
rock  which  became  detached  from  the  roof  of  the  heading,  which 
struck  and  crushed  him.  There  was  no  one  with  him  at  the  time,  and 
no  one  witnessed  what  occurred.  The  action  is  brought  by  the  widow. 
The  Constitution  of  the  state  of  Pennsylvania  provides  that  in  case  of 
death  from  injuries  the  cause  of  action  shall  survive,  and  that  no  act 
of  the  General  Assembly  shall  limit  the  amount  to  be  recovered  in 
such  cases.  An  act  passed  in  that  state  in  1855,  still  in  force,  pro- 
vides that  the  persons  entitled  to  recover  damages  for  any  injury 
causing  death  shall  be  the  husband,  widow,  children,  or  parents  of 
the  deceased,  and  that  the  sum  recovered  shall  go  to  them  in  the  pro- 
portion they  would  take  his  or  her  personal  estate  in  the  case  of  in- 
testacy, and  that  without  liability  to  creditors;  the  law  of  Pennsyl- 
vania on  the  subject  being  similar  in  import  and  character  to  the  law 
of  New  York  in  that  regard. 

The  action  is  brought  by  the  widow  of  the  deceased  for  the  bene- 
fit of  herself  and  a  son  of  the  age  of  six  years.  The  theory  of  the 
action  is  that  it  was  the  duty  of  the  defendant  to  keep  the  heading 
in  the  mine  in  which  the  deceased  was  at  work  in  a  safe  and  secure 
condition,  and  to  properly  inspect  the  same,  and  to  support  the  roof 
with  sufficient  timbers  or  other  suitable  means;  that  instead  of  per- 
forming its  duty  it  negligently  permitted  the  place  to  be  and  remain 
in  an  unsafe,  dangerous,  and  insecure  condition,  although  its  condi- 
tion might  have  been  discovered  and  ascertained  by  a  proper  inspec- 
tion thereof ;  and  it  is  averred  that  there  was  no  negligence  or  want 
of  care  on  the  part  of  the  deceased  contributing  to  his  death.  The 
case  was  submitted  to  the  jury,  and  a  verdict  was  returned  in  favor 
of  the  defendant. 

[1,2]  The  courts  of  the  United  States  take  judicial  notice  of  the 
statutes  and  judicial  opinions  of  any  state  in  the  Union  without  plea 
or  proof.  See  Lamar  v.  Micou,  114  U.  S.  218,  5  Sup.  Ct.  857,  29  L. 
Ed.  94.  This  case  is  governed  by  the  Bituminous  Mining  Act  of 
Pennsylvania,  passed  in  1893  and  re-enacted  in  1911,  with  some  minor 
changes.  The  act  places  the  management  of  the  inner  workings  of  a 
bittmiinous  coal  mine  in  the  hands  of  a  certified  mine  foreman,  whose 
qualifications  are  determined  by  the  state.    Neither  he  nor  the  assist- 
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ants  whom  he  appoints  are  agents  of  the  mining  company;  and  the 
company  is  not  responsible  for  their  acts,  unless  it  has  notice  that  an 
emergency  of  danger  has  arisen  demanding  immediate  action,  and 
that  these  officials  are  not  discharging  their  duties  with  regard  there- 
to. The  mining  company  is  also  responsible  if  it  has  failed  to  comply 
with  the  orders  of  the  mine  foreman.  The  following  provisions  of  the 
act  are  important  in  determining  the  question  involved  in  this  case: 
Article  3,  section  1 : 

"It  shall  be  the  duty  of  every  superintendent,  on  behalf  and  at  the  expense 
of  the  operator,  to  keep  on  hand  at  each  mine  at  all  times  a  sufficient 
quantity  of  all  materials  and  supplies  required  to  preserve  the  health  and 
safety  of  the  employ^,  as  ordered  by  the  mine  foreman  and  required  by  this 
act  If  for  any  reason  the  superintendent  cannot  procure  the  necessary  ma- 
terials or  supplies  as  aforesaid,  he  shall  at  once  notify  the  mine  foreman, 
whose  duty  it  shall  be  to  withdraw  the  men  from  the  mine  or  portion  of 
mine,  until  such  materials  or  supplies  are  received.  The  superintendent 
shall,  at  least  once  every  week,  read,  examine  carefully,  and  countersign  all 
reports  entered  in  the  mine  record  book  by  the  mine  foreman,  and  if  he  finds 
on  such  examination  that  the  law  is  being  violated  in  any  particular,  he  shall 
order  the  mine  foreman  to  stop  said  violation  forthwith,  and  shaU  see  that 
his  order  is  complied  with." 

Section  2: 

"The  superintendent  shall  not  obstruct  the  mine  foreman  or  other  officials 
in  the  fulfillment  of  any  of  their  duties  as  required  by  this  act,  but  he  shall 
direct  that  the  mine  foreman  and  all  the  other  employes  under  him  comply 
with  the  law  in  all  its  provisions,  especially  when  his  attention  is  called  by 
the  inspector  to  any  violation  of  the  law.  At  any  mine  where  a  superintend- 
ent is  not  employed,  the  duties  that  are  herein  prescribed  for  the  superin- 
tendent shall  devolve  upon  the  mine  foreman,  in  addition  to  his  regular  duties." 

Article  4,  section  1,  provides  that : 

"The  mine  foreman  shall  have  full  charge  of  all  the  inside  workings  and 
of  the  persons  employed  therein,  in  order  that  all  the  provisions  of  this  act 
so  far  as  tliey  relate  to  his  duties  shall  be  compUed  with,  and  the  regulations 
prescril)ed  for  each  class  of  workmen  under  his  charge  carried  out  in  the 
strictest  manner  possible.'* 

The  section  also  gives  the  mine  foreman  authority  to  appoint  assist- 
ants when  the  workings  are  so  extensive  that  he  is  unable  personally 
to  carry  out  the  requirements  of  the  act. 

Article  4,  section  6,  provides  that : 

"The  mine  foreman  shall  direct  and  see  that  every  working  place  Is  prop- 
erly secured  by  props  or  timbers,  and  shall  see  that  no  person  is  directed  or 
permitted  to  work  in  an  unsafe  place,  unless  it  be  for  tlie  purpose  of  making 
it  safe.  He  shall  also  see  that  the  workmen  are  provided  with,  sufficient 
props,  cap-pieces,  and  timbers  of  suitable  size.'* 

Section  7  provides : 

"Every  workman  in  need  of  props,  cap-pieces,  and  timbers  shall  notify  the 
mine  foreman  or  the  assistant  mine  foreman  (or  any  other  person  delegated 
by  the  mine  foreman)  of  the  fact,  at  least  one  day  in  advance,  giving  the 
number,  size,  and  length  of  props,  cap-pieces,  and  timbers  required.  In  case 
of  emergency,  the  timber  may  be  ordered  immediately  upon  the  discovery 
of  danger.  If  for  any  reason  the  necessary  timbers  cannot  be  supplied  when 
required,  the  mine  foreman  or  assistant  mine  foreman  shall  instruct  the  work- 
men to  vacate  the  place  untU  the  timber  needed  is  supplied.** 
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Section  9: 

"The  mine  foreman  shall  direct  and  see  that  as  the  miners  advance  in 
th^r  excavation  all  dangerous  and  doubtful  pieces  of  coal,  slate,  and  ro<* 
overhead  are  taken  down  or  at  once  carefully  secured  against  falling  on  the 
workmen.  Any  workman  who  neglects  to  carry  out,  or  disobeys,  the  Instruc- 
tions of  the  mine  foreman  or  his  assistant  in  regard  to  securing  his  working 
idace,  shall  be  suspended  or  discharged  by  the  mine  foreman." 

Section  10: 

'*The  mine  foreman  shall  give  prompt  attention  to  the  removal  of  all  dan- 
gers reported  to  him  by  his  assistants,  the  fire  boss,  or  by  any  other  person 
working  in  the  mine,  and  in  case  it  is  impracticable  to  remove  the  danger  at 
once,  he  shall  notify  every  person  whose  safety  is  menaced  thereby  to  re- 
main away  from  the  portion  where  the  dangerous  conditions  exist.  ♦  ♦  ♦ 
Instructions  shall  be  given  the  men  by  the  mine  foreman,  assistant  uvine  fore- 
man, or  fire  boss,  or  other  authorized  person,  as  to  when,  where,  and  how 
timber  shall  be  placed  so  as  to  avoid  accidents  from  falls,  and  also,  in  a  gen- 
eral way,  how  to  mine  coal  with  safety  to  themselves  and  others." 

Article  25.— Special  Rules. 

Duties  of  Miners. 

"Rule  L  The  miner  shall  examine  his  working  place  before  beginning  work, 
and  take  down  all  dangerous  slate,  or  otherwise  make  it  safe  by  properly 
timbering  it,  before  commencing  to  mine  or  load  coal.  *  *  *  Should  he 
at  any  time  find  his  place  becoming  dangerous  from  gas  or  roof  or  from  any 
unusual  condition  that  may  arise,  he  shall  at  once  cease  working  and  inform 
the  mine  foreman  or  the  assistant  mine  foreman  of  said  danger,  but  before 
leaving  his  place  he  shall  put  some  plain  warning  across  the  entrance  there- 
to to  warn  others  against  entering  into  danger.  ♦  ♦  ♦  He  shall  order  all 
props,  cap-pieces,  and  all  other  timbers  necessary,  at  least  one  day  in  advance 
of  needing  them,  as  provided  for  in  the  rules  of  the  mine.  If  he  fails  to  re- 
ceive said  timbers^  and  finds  his  place  unsafe,  he  shall  vacate  it  until  the 
necessary  timbers  are  supplied.  *  *  *  The  miner  shall  remain  during 
working  hours  in  the  working  place  assigned  to  him  by  the  mine  foreman  or 
the  assistant  mine  foreman,  and  he  shall  not  leave  his  working  place  for 
another  working  place  without  the  permission  of  the  mine  foreman,  assist- 
ant mine  foreman,  or  fire  boss,  and  he  shall  not  wander  about  the  hauling 
roads  or  enter  abandoned  or  idle  workings." 

General  rules: 

*'Rule  7.  All  employ^  shall  notify  the  mine  foreman  or  the  assistant  mine 
foreman  of  the  unsafe  condition  of  any  working  place,  •  •  •  when  said 
conditions  are  known  to  them." 

Act  June  9,  1911  (P.  L.  756). 

As  this  court  is  bound  by  the  construction  given  to  this  act  by  the 
courts  of  Pennsylvania,  we  call  attention  to  the  decisions  of  the 
Supreme  Court  of  that  state  for  the  purpose  of  showing  that  the 
mine  foreman  is  the  representative  of  the  state  and  not  of  the  mine- 
owner,  and  that  the  latter,  as  already  indicated,  is  not  liable  for  in- 
juries which  result  from  the  former's  neglect  of;  his  statutory  duties. 

In  Durkin  v.  Kingston  Coal  Company,  171  Pa.  193,  33  Atl.  237,  29 
L.  R.  A.  808,  50  Am.  St.  Rep.  801  (1895)  the  court  declared  that: 

"Under  the  operation  of  this  statute  the  mine  foreman  represents  the 
commonwealth.*' 

And  the  court  decided  that  the  mineowner  is  not  liable  for  an  injury 
arising  from  the  negligence  of  the  foreman.    The  court  said  that  a 
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mine  foreman  who  neglected  to  perform  his  duty  under  the  act  is 
liable  for  injuries  sustained  by  a  miner  resulting  from  his  neglect. 

In  Golden  v.  Mt.  Jessup  Coal  Company,  Limited,  225  Pa.  164,  73 
Atl.  1103  (1909),  it  was  held  that  the  foreman  was  the  state's  represen- 
tative and  that: 

"An  employer  cannot  be  held  liable  for  the  mistakes  or  Incompetency  of  the 
state's  representative." 

In  Wolcutt  V.  Erie  Coal  &  Coke  Company,  226  Pa.  204,  75  Atl. 
197  (1910),  the  court  declared  : 

"We  have  uniformly  held  that  a  mine  foreman  Is  a  fellow  servant  of  the 
other  employes  engaged  In  the  mine,  and  in  none  of  our  cases  has  it  been 
suggested  that  he  is  a  representative  or  agent  of  the  owners.  Being  a  feUow 
servant  of  the  other  laborers  in  the  mine,  the  owner  is  not  liable  for  injuries 
resulting  to  them  by  neglect  of  the  foreman  to  perform  his  statutory  duties. 
It  may  therefore  be  admitted  that  if  Mitchell  was  a  duly  certified  mine  fore- 
man, and  was  engaged  only  as  such  in  this  mine  at  the  time  the  plaintiff  was 
injured,  and  the  plaintiff's  injuries  resulted  from  the  foreman's  negligence,  the 
defendant  company  would  not  be  liable." 

It  was  declared  that  the  duty  of  the  mine  foreman  is  to  see  that  the 
interior  of  the  mine  is  kept  in  a  proper  and  safe  condition,  and  that 
in  that  position  he  is  supreme,  and  that  the  superintendent — 

"who  is  the  representative  of  the  owner,  cannot  interfere  with  him  in  the 
discharge  of  his  duties.  While  his  powers  are  extensive  and  ample  in  regu- 
lating and  controlling  the  internal  operations  of  the  mine  so  as  to  protect 
those  employed  therein,  yet  he  is  in  no  sense  the  agent  or  representative  of 
the  owner  of  the  mine." 

In  Dempsey  v.  Buck  Run  Coal  Company,  227  Pa.  571,  76  Atl.  745 
(1910)  it  was  held  that  a  mineowner  is  not  responsible  for  injuries  to 
a  workman  due  to  negligence  of  the  foreman  in  the  discharge  of  his 
duties  under  the  law. 

In  Reeder  v.  Lehigh  Valley  Coal  Company,  231  Pa.  563,  575,  80 
Atl.  1121,  1125  (1911)  the  court  said: 

"It  has  been  held  In  a  long  line  of  cases  that  the  mine  owner  is  not  liable 
for  the  negligent  acts  of  a  mine  foreman  committed  in  the  discharge  of  duties 
imposed  upon  him  by  law  and  in  and  about  those  workings  over  which  he  exer- 
cises supervision.  From  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  432,  and 
Durkin  v.  Kingston  Coal  Co.,  171  Pa.  193  [33  Ati.  237,  29  L.  R.  A.  808,  50 
Am.  St.  Rep.  801],  to  Golden  v.  Mt.  Jessup  Coal  Co.,  225  Pa.  164  [73  Atl.  1103], 
this  rule  has  remained  unbroken.    It  may  therefore  be  said  to  be  settled  law." 

[3,  4]  It  is  assigned  as  error  in  the  case  at  bar  that  the  court  struck 
out  certain  testimony  concerning  a  conversation  alleged  to  have  taken 
place  two  weeks  before  the  accident  between  plaintiff's  witness,  John 
Zipay,  and  the  assistant  mine  foreman  and  the  assistant  superinten- 
dent, in  which  Zipay  asked  these  officials  for  crossbars.  But  the 
record  shows  that  the  court  granted  the  motion  "to  strike  out  the  por- 
tion of  the  testimony  of  Zipay,  which  says  he  asked  Joe  Willis  (the 
assistant  mine  foreman)  for  crossbars."  It  nowhere  appears  that  the 
court  struck  out  that  part  of  Zipay's  testimony  in  which  he  declared 
that  he  made  a  like  request  of  Browning,  the  assistant  superintendent 
Browning  represented  the  defendant.  Willis,  the  assistant  mine  fore- 
man, did  not.     Proof  as  to  notices  other  than  such  as  were  con- 
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nected  in  time  and  place  should  have  gone  out.  We  think  the  alleged 
request  made  by  Zipay  on  the  assistant  mine  foreman  was  remote, 
and  properly  stricken  out  But  if  we  are  mistaken,  and  the  testimony 
had  not  been  stricken  out,  and  had  been  accepted  as  true,  notwith- 
standing the  fact  that  the  witness  was  contradicted  by  both  the  assist- 
ant mine  foreman  and  the  assistant  superintendent,  it  could  not  have 
helped  the  plaintiff's  case,  under  the  decisions  of  the  Supreme  Court 
of  Pennsylvania,  construing  the  Mining  Act.  In  Peters  v.  Vesta  Coal 
Co.,  243  Pa.  241,  90  Atl.  65  (1914),  the  plaintiff,  as  here,  not  only 
asked  the  mine  foreman  for  timbers  and  did  not  get  them,  and  then 
asked  the  superintendent,  but  in  that  case  he  went  further,  and  told 
the  superintendent  that  he  "had  asked  everybody  for  longer  posts,  and 
they  never  sent  me  in  any,  and  the  place  is  too  dangerous,"  and  the 
superintendent  replied:  "Go  in,  I  will  send  you  now  good  ones." 
The  Supreme  Court  of  Pennsylvania  said : 

"After  ccmslderiiig  all  the  proofs,  we  are  of  opinion  that  the  evidence  re- 
lied upon  is  too  vague,  indefinite,  and  lacking  In  detail  to  Justify  a  finding 
that  the  superintendent  should  have  understood  that  the  mfaie  foreman  was 
in  default  and  that  an  emergency  existed  which  required  the  immediate  de- 
livery of  the  posts." 

In  that  case  the  accident  did  not  occur  on  the  same  day  that  the 
request  was  made  but  on  the  day  after.  So  in  the  case  at  bar  the 
accident  was  on  the  next  working  day  after  the  request. 

[6]  It  is  also  alleged  as  error  that  the  court  struck  out  and  ex- 
cluded testimony  on  behalf  of  plaintiff  concerning  conversations  be- 
tween the  deceased  and  Willis,  the  assistant  mine  foreman,  in  the 
presence  of  the  witness  Zipay,  in  which  the  deceased  asked  for  cross- 
bars and  a  buddy  a  week  before  the  accident.  We  do  not  see,  in  the 
view  we  take  of  this  case,  how  the  striking  out  of  this  testimony  has 
prejudiced  the  plaintiff's  case.  If  this  request  for  crossbars  and  a 
buddy  was  made,  it  evidently  was  not  complied  with,  and  plaintiff 
continued  at  work.  Mining  Act,  rule  1,  made  it  the  duty  of  the 
deceased  to  quit  the  work.    By  not  doing  so  he  assumed  the  risk. 

[I]  It  is  further  assigned  as  error  that  the  court  erred  in  permitting 
the  defendant,  over  the  objection  and  exception  of  the  plaintiff,  to 
read  in  evidence  the  deposition  of  one  Joseph  Hajduk  taken  by  com- 
mission on  behalf  of  the  plaintiff.  It  appears  that  counsel  for  plain- 
tiff examined  a  witness  by  commission  pionths  before  trial,  and  did 
not  call  the  witness  at  the  trial,  and  that  thereupon  the  counsel  for 
defendant  proposed  to  read  the  deposition.  When  this  was  proposed, 
it  was  admitted  that  the  witness  was  present  and  available ;  but  it  was 
insisted  that,  as  the  plaintiff  did  not  see  fit  to  place  him  on  the  stand, 
defendant  had  a  right  to  read  the  deposition.  The  deposition  was 
taken  pursuant  to  section  863  of  the  Revised  Statutes  of  the  United 
States  (Comp.  St.  1913,  §  1472),  which  provides  that  the  testimony 
of  any  witness  may  be  taken  in  any  civil  cause  by  deposition  de  bene 
esse,  when  the  witness  lives  at  a  greater  distance  than  100  miles 
from  the  place  of  trial,  upon  reasonable  notice  by  the  party  or  his 
attorney  proposing  to  take  such  deposition.  Section  865  of  the  Stat- 
utes (Comp.  St  1913,  §  1474)  also  provides  that: 
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**Unless  it  appears  to  the  satisfaction  of  the  court  that  the  witness  is  then 
dead,  or  gone  out  of  the  United  States,  or  to  a  greater  distance  than  100  miles 
from  the  place  where  the  court  is  sitting,. or  that,  by  reason  of  age,  sickness, 
bodily  infirmity,  or  imprisonment,  he  is  unable  to  travel  and  appear  at  court, 
such  deposition  shall  not  be  used  in  the  cause." 

This  provision  is  found  in  Judiciary  Act  Sept.  24,  1789,  c.  20,  §  30, 
1  Stat.  90  and  has  been  in  force  ever  since.  It  is  urged  that  this 
statutory  limitation  on  the  use  of  depositions  is  intended  to  protect 
the  opposite  party,  and  that  the  party  who  takes  a  deposition  stands 
in  no  position  to  utilize  a  restriction  which  the  opposite  party  does 
not  insist  upon.  The  rule  as  laid  down  by  Weeks  in  his  Law  of.  Dep- 
ositions, §  466,  is  as  follows : 

"It  is  held  by  a  large  preponderance  of  authorities  that,  where  one  of  the 
parties  to  a  cause  obtains  a  commission  to  examine  witnesses,  the  other 
party  has  a  right  to  call  for  the  deposition  and  make  use  of  it  at  the  trial. 
And  many  cases  hold  that  generally  a  depositicm  taken  by  one  party  may  be 
used  in  evidence  by  the  other,  if  the  former  fails  or  refuses  to  read  it  him- 
self. And  it  is  held  that  if  one  party  takes  a  deposition,  and  declines  to  read 
it,  the  adverse  party  may  read  it,  although  the  witness  would  have  been 
incompetent,  if  offered  by  him." 

The  author,  however,  makes  no  reference  to  the  act  of  Congress, 
and  it  does  not  appear  that  he  had  it  in  mind  in  laying  down  the  rule 
above  quoted.  Professor  Wigmore,  in  his  excellent  work  on  Evidence 
(volume  2,  §  1416,  pp.  1786,  1787),  in  discussing  the  use  of  deposi- 
tions, although  malcing  no  reference  in  this  connection  to  the  act  of 
Congress,  states  his  opinion  as  follows: 

'*It  [the  deposition]  is  offered  as  the  substantive  testimony  of  that  witness, 
whose  testimony  has  not  as  yet  been  heard.  There  is,  therefore,  no  reason 
why  one  party  rather  than  the  other  should  be  allowed  to  resort  to  a  deposi- 
tion without  showing  the  deponent  unavailable  in  person;  and  this  the  non- 
taker,  as  well  as  the  taker,  must  do  before  using  it" 

And  he  cites  in  support  of  his  view  Gordon  v.  Little,  8  Serg.  & 
R.  (Pa.)  532,  548,  11  Am.  Dec.  632  (1822);  Sexton  v.  Brock, '15  Ark. 
345,  349  (1854).  Elliot  v.  Schultz,  10  Humph.  (29  Tenn.)  234,  236 
(1848),  also  supports  the  same  doctrine. 

In  Whitford  v.  Clark  County,  119  U.  S.  522,  7  Sup.  Ct.  306,  30  L. 
Ed.  5(X)  (1886)  the  court  held  it  error  to  read  a  deposition  the  witness 
being  in  the  court  at  the  time.  But  in  that  case  the  party  who  read 
the  deposition  was  the  party  who  took  it. 

In  Yeaton  v.  Fry,  5  Cralich,  335,  3  L.  Ed.  117  (1809)  the  court  had 
before  it  a  somewhat  analogous  question.  The  act  of  Congress  re- 
quires that  one  proposing  to  take  a  deposition  shall  give  notice  to 
the  opposite  party.  The  deposition  was  taken  by  the  defendant  with- 
out notice  to  the  plaintiff.  At  the  trial  the  plaintiff  used  the  depo- 
sition over  the  defendant's  objection.  Chief  Justice  Marshall,  speak- 
ing for  the  court,  said : 

**The  defendant  is  not  at  Uberty  to  except  to  bis  own  depositions,  becau^ 
he  does  not  produce  proof  of  his  having  given  notice  to  the  plaintiff." 

In  Smith  v.  State,  145  Wis.  612,  130  N.  W.  461,  a  deposition  taken 
on  behalf  of  an  accused  person  was  placed  on  file  in  the  court.     It 
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was  held  that,  whether  offered  by  him  or  not,  it  might  be  used  by 
his  adversary  at  the  trial.    The  court  said  that: 

"If  an  accused  person  sees  fit  to  cause  a  deposition  to  be  taken  In  his  be- 
half and  made  a  part  of  the  court  files  existing  at  the  time  of  the  trial,  he 
thereby  waives  his  constitutional  right  to  meet  the  witness  face  to  face,  so 
far  as  otherwise  his  adversary  would  be  precluded  from  using  such  deposi- 
tion whether  offered  by  him  or  not" 

The  case  at  bar  is  not  analogous  with  that  decided  in  Wisconsin. 
The  constitutional  provision  which  the  Wisconsin  court  held  an  ac- 
cused person  could  waive  simply  provided  that  such  person  "shall 
enjoy  the  right  *  *  *  to  meet  the  witnesses  face  to  face."  But 
the  act  of  Congress  involved  here  does  not  simply  give  an  adverse 
party  the  right  to  demand  that  a  witness  be  placed  on  the  stand,  if 
within  the  court's  jurisdiction  and  available.  It  positively  prohibits 
the  use  of  the  deposition  unless  it  appears  to  the  court  that  the  wit- 
ness is  dead,  or  gone  out  of  the  United  States,  or  to  a  greater  distance 
than  100  miles  from  the  place  where  the  court  is  sitting,  etc.  In  the 
face  of  this  positive  prohibition,  it  is  not  within  the  power  of  the 
court  to  allow  a  deposition  to  be  used  which  the  act  says  shall  not 
be  used,  and  such  power  cannot  be  given  by  the  consent  of  this 
defendant.    The  deposition  clearly  should  not  have  been  read. 

[7-9]  It  does  not,  however,  necessarily  follow  that  because  of  this 
error  the  case  must  be  reversed  and  a  new  trial  ordered.  There  can 
be  no  reversal  for  errors  committed  against  one  who  it  is  apparent 
is  not  entitled  to  succeed  in  his  action  in  any  event.  It  appears  from 
the  testimony  of  the  plaintiffs  witness  Zipay  that  the  latter  and  one 
Vasilovich,  his  buddy,  had  worked  in  the  same  heading,  butt  No.  8, 
in  which  the  deceased  came  to  his  death ;  that  they  worked  there  for 
about  10  months,  and  stopped  work  there  August  11th  or  14th,  about 
two  weeks  prior  to  the  accident ;  that  Zipay,  because  of  the  condition 
of  the  roof,  asked  for  crossbars  12  feet  long  and  10  inches  thick, 
so  that  they  might  be  put  on  the  props  and  hold  up  the  roof ;  that 
he  was  not  furnished  with  the  crossbars  he  asked  for,  but  with 
some  others,  which  he  tried  to  use,  and  could  not,  because  they  were 
too  short.  He  was  asked  what  he  and  his  buddy  did  when,  they 
found  they  could  not  use  the  crossbars  and  that  no  others  were  fur- 
nished, and  he  answered,  "Left  and  quit."  This  was  in  strict  accord 
with  what  the  Mining  Act,  rule  1,  required  of  them.  Then  the  deceased 
went  to  work  in  the  heading  which  Zipay  and  his  buddy  had  vacated, 
and  on  Saturday  night,  according  to  Zipay,  asked  for  crossbars  12 
feet  long  and  10  inches  thick  and  a  buddy,  and  was  told,  "All  right." 
Zipay,  when  asked  why  the  deceased  needed  the  crossbars,  answered : 
"Rotten  roof."    He  was  recalled  in  rebuttal  and  asked: 

"Mr.  Zipay,  in  your  opinion  as  a  practical  miner  in  a  mine,  could  a  man 
working  alone  have  taken  down  with  safety  to  himself  a  piece  of  rock  five 
or  six  inches  thick,  six  to  nine  feet  square?" 

He  answered: 

''No,  one  man  cannot;  there  must  be  a  helper.  I  have  worked  in  mines 
about  five  years." 

The  rock  described  was  the  one  which  fell  and  killed  the  deceased. 
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The  assistant  foreman,  called  by  defendant,  after  stating  that  he 
visited  the  deceased  in  butt  No.  8  on  Saturday  afternoon  about  3 
p.  m.  (the  deceased  was  found  dead  on  the  following  Monday),  tes- 
tified as  follows: 

"I  will  describe  the  condition  of  eighth  butt  heading  on  Saturday  after- 
noon preceding  the  Monday  of  this  accident.  You  want  me  to  explain  tbe 
place,  etc.  Well,  I  went  in  there  at  3  o'clock,  as  nearly  as  I  can  remember, 
and  looked  around  his  place,  and  picked  up  a  pick,  as  is  our  custom  of  doing, 
and  sounded  the  roof,  and  found  a  piece  of  rock  that  did  not  sound  very  good ; 
he  had  it  in  pretty  fair  shape ;  he  had  a  prop  right  in  the  center  of  the  road, 
and  on  both  sides ;  and  this  prop  in  the  center  of  the  road,  in  order  for  him  to 
extend  his  track,  would  have  to  be  taken  out;  so  I  told  him  that  he  would 
either  have  to  make  that  piece  of  rock  safe  or  take  it  down,  and  he  said  that 
he  would;  he  said  that  he  would  probably  come  in  early  Monday  morning, 
and  he  would  attend  to  it" 

He  also  testified  that  the  rock  which  he  found  down  on  Monday 
morning,  and  which  it  is  admitted  was  the  rock  which  killed  deceased, 
was  the  rock  which  he  on  Saturday  advised  the  deceased  to  remove 
or  make  safe.  This  testimony  shows,  without  the  aid  of  that  con- 
tained in  the  improperly  admitted  deposition,  that  the  deceased  knew 
of  the  dangerous  condition  of  the  place  in  which  he  was  at  work,  that 
it  was  unsafe  on  Saturday  night,  that  no  crossbars  or  buddy  had  been 
sent  him  between  Saturday  night  and  the  time  when  he  resumed  his 
work  without  either,  and  yet  he  resumed  his  work  and  apparently 
undertook  to  take  down  the  dangerous  rock  that  caused  his  death. 
He  was  a  man  of  mature  age  and  of  extended  experience  as  a  miner. 
He  had  knowledge  and  appreciation  of  his  danger,  and  knew  that  un- 
der the  Mining  Act  he  was  required  to  quit  the  work  and  vacate  the 
place.  There  is  but  one  conclusion  to  be  drawn  from  this  statement 
of  facts,  and  that  is  that  he  assumed  the  risk.  In  this  condition  of 
the  record,  we  are  not  justified  in  sending  the  case  back  for  a  new 
trial  because  of  the  error  in  the  admission  of  the  deposition. 

[10]  The  conclusion  we  have  reached  makes  it  unnecessary  to  con- 
sider the  fourth  assignment  of  error,  which  is  that  the  court  erred  in 
permitting  the  defendant,  against  the  plaintiff's  objection  and  excep- 
tion, to  read  the  deposition  to  the  jury  through  two  counsel  for  de- 
fendant, one  standing  at  the  bar  reading  the  questions  and  the  other 
sitting  in  the  witness  chair  reading  the  answers.  When  it  was  pro- 
posed to  do  this,  counsel  for  plaintiff  objected,  saying: 

"I  object  to  any  dramatic  exhibition  of  that  character;  this  Is  a  court 
of  justice;  it  is  not  a  playhouse,  and  it  is  imitating  this  man,  who  is  an 
employ^  of  the  defendant." 

The  court  overruled  the  objection,  and  declared  no  one  was  being 
imitated.  We  take  occasion  to  say  that,  if  the  circumstances  had  justi- 
fied the  reading  of  the  deposition,  no  exception  could  be  taken  to  the 
manner  in  which  it  was  read.  It  was  a  perfectly  proper  way  in  which 
to  read  it.  Indeed,  it  is  a  much  more  satisfactory  way  than  to  have 
one  person  read  the  whole,  because  it  enables  the  jury  easily  to  dif- 
ferentiate between  question  and  answer. 

There  is  no  evidence  in  the  record  that  the  defendant  ever  failed  to 
comply  with  the  orders  of  the  mine  foreman  or  of  his  assistants ;  and 
there  is  no  evidence  that  the  defendant  ever  had  notice  that  an  "emer- 
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gency  of  danger"  had  arisen  which  demanded  immediate  action  by  it 
as  provided  in  the  Mining  Act  of  the  state  of  Pennsylvania.  The 
alleged  conversation  of  Zipay  with  the  assistant  mine  foreman  under 
the  Pennsylvania  decisions  is  not  notice  to  the  defendant.  Such  evi- 
dence as  there  is  to  show  notice  is  the  testimony  of  the  witness  Zipay 
as  to  the  alleged  conversation  of  the  deceased  with  the  assistant  super- 
intendent, in  which  he  simply  asked  for  the  crossbars  and  a  buddy. 
That  testimony  is  denied.  But,  assuming  it  to  be  true,  the  conversa- 
tion as  reported  is  insufficient  under  the  Pennsylvania  decisions,  as 
we  have  seen,  to  inform  the  assistant  superintendent  that  the  mine 
foreman  was  in  default  and  that  an  emergency  existed  which  required 
immediate  action. 
Judgment  affirmed. 

COXE,  Circuit  Judge.  I  dissent  upon  the  ground  that  it  cannot  be 
said,  as  matter  of  law,  that  the  conceded  error  m  admitting  the  Hajduk 
deposition  was  not  pre  judical  to  the  plaintiff. 

The  negligence  of  Vagaszki  and  of  the  defendant  are  questions  of 
fact  and  should  be  submitted  to  a  jury  upon  competent  evidence. 

What  effect  the  reading  by  the  defendant  of  testimony  taken  on 
behalf  of  the  plaintiff  may  have  had  upon  the  jury  we  do  not  know. 
That  it  influenced  the  jury  unfavorably  to  the  plaintiff  may  reasonably 
be  inferred. 

The  plaintiff  is  entitled  to  a  new  trial. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit    June  23,  1915.) 

No.  4367. 

L  Quieting  Title  ^=»10 — Questioning  Tftle  of  Common  Gbantob. 

Where  both  plaintiff  and  defendant  in  a  suit  to  quiet  title  deraigned 
title  from  a  common  grantor,  neither  party  could  question  such  grantor's 
title. 

[Ed.  Note. — For  other  cases,  see  Quieting  Title,  Cent  Dig.  §§  36-42; 
Dec  Dig.  <e=>10.] 

2.  Public  Lands  ^=»114 — Gbant  to  Railroad — ^Vesting  of  Title. 

Where  Congress  granted  public  lands  to  a  railroad  in  praesenti,  and 
such  road  conveyed  the  lands  before  execution  of  its  patent,  upon  execu- 
tion the  patent  related  back  to  the  date  of  the  grant,  and  the  railroad's 
conveyance  gave  title  to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  f§  314-322; 
Dec.  Dig.  «=s>114. 

Grants  of  railroad  rights  of  way  in  public  lands,  see  note  to  Taggart 
V.  Qreat  Northern  Ry.  Co.,  129  C.  C.  A.  362.] 

3.  Estoppel  ^=>35 — Title  by  Estoppeu 

Under  Rev.  Codes  Dak.  1877  (Civ.  Code)  §  633,  providing  that  where  a 
person  purports  by  proper  instrument  to  grant  property  in  fee  simple, 
and  subsequently  acquires  any  title  or  claim  thereto,  the  same  passes  by 
operation  of  law  to  the  grantee  or  his  successor,  where  a  railroad  was 
granted  public  lands  by  Congress,  and,  previous  to  the  issuance  to  It  of 
the  patent   thereto,  conveyed  away  such  lands,  upon  issuance  of  the 

^=»For  other  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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patent  the  road's  title  thereunder  passed  by  operation  of  law  to  Its 
grantee. 
[Ed.  Note.— BV)r  other  cases,  see  Estoppel,  Cent  Dig.  |  84;   Dec.  Dig 

4.  Judgment  «=5>490 — Collateral  Attack — Obdeb  of  Sebvicel 

Where  the  Pennsylvania  grantee  of  the  mortgagor  of  lands  in  the  ter 
rltory  of  Dakota  was  sued  to  foreclose  his  equity,  a  decree  of  foreclosure 
being  entered,  in  the  mortgagee's  subsequent  suit  against  him  to  quiet 
title  to  the  lands,  he  could  not  collaterally  attack  the  decree  by  claiming 
that  the  order  of  the  Dakota  court  permitting  service  against  him  by 
publication  as  a  nonresident  was  invalid,  as  based  on  an  affidavit  insuffi- 
cient under  the  statute  of  the  territory  in  force  In  1880,  providing  that, 
where  the  person  on  whom  service  of  summons  is  to  be  made  cannot  after 
due  diligence  be  found  within  the  territory,  and  that  fact  appears  by 
affidavit  to  the  satisfaction  of  the  court,  it  may  order  service  by  publica- 
tion, since  any  error  In  the  court's  action  could  only  be  corrected  by 
appeal. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §S  926-928;  Dec. 
Dig.  «=»490.] 

5.  Mobtoaqes    ^=s>427 — Fobeclosube — Failube    to    Join    Mobtoaqobs    as 

Gbantees. 

In  suit  to  foreclose  a  mortgage,  plaintiffs  failure  to  Join  as  parties  de- 
fendant subsequent  grantees  of  the  mortgagor  did  not  deprive  the  court 
of  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  §§  1269,  1272- 
1287;    Dec.  Dig.  «S=>427.] 

6.  MoRTGAQEfl  ^=s>497 — Fobclosubb — Failube  to  Join  Mobtoaqob's  Gbantee 

— Effect. 

Where,  In  suit  to  foreclose  a  mortgage,  the  plaintiff  fails  to  Join  as 
party  defendant  the  mortgagor*s  grantee,  a  decree  of  foreclosure  will  not 
extinguish  such  grantee's  right  of  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  f§  1469,  1471- 
1473 ;   Dec.  Dig.  <S=5>497.] 

7.  Mortgages     ^=»497 — Fobeclosube — Conclusiveness — Finding — Collat- 

eral Ati'ack. 

In  a  mortgagee's  suit  to  quiet  title  derived  from  a  decree  of  foreclos- 
ure, a  finding  in  such  decree  that  the  indebtedness  secured  by  the  mort- 
gage was  due  to  the  plaintiff  could  not  be  attacked. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  §§  14C9,  1471- 
1473 ;   Dec.  Dig.  <g=>497.] 

Api>eal  from  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota ;  Charles  F.  Amidon,  Judge. 

Action  by  Hugh  Campbell,  Jr.,  against  Joseph  W.  Bull.  Decree  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  api>ellee,  hereinafter  called  the  plaintiff,  filed  his  bill  in  the  District 
Court  against  the  appellant,  referred  to  hereafter  as  the  defendant,  to  deter- 
mine adverse  claims  and  to  quiet  his  title  to  a  quantity  of  laiul  In  the  strt^ 
of  North  Dakota.  The  defendant,  asserting  title  In  himself,  filed  a  counter- 
claim, asking  for  the  same  relief  against  the  plaintiff. 

The  plaintiff  claims  to  be  the  owner  of  the  lands  described  In  the  complaint, 
deralgnlng  title  from  one  Christopher  Stuart  Patterson,  under  whom  the  de- 
fendant also  claims  title  in  his  counterclaim.  The  plaintiff  deraigns  title  by 
reason  of  a  mortgage  executed  by  Patterson  and  wife  on  the  2d  day  of  Oc- 
tober, 1879,  to  secure  the  payment  of  an  indebtedness  of  $5,000.  On  August 
2, 1880,  the  plaintiff,  being  the  owner  of  the  Indebtedness  secured  by  the  mort- 
gage, Instituted  an  action  in  the  district  court  of  Burleigh  county,  Dakota 
territory,  in  which  district  the  lands  were  situated,  for  the  purpose  of  fore- 
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doBing  the  mortgage.  The  defendants  Patterson,  in  that  case,  were  duly 
served  with  process  within  the  territorial  jurisdiction  of  the  court,  but  made 
no  defense,  whereupon  a  decree  by  default  was  entered  on  November  24,  1880. 
Under  this  decree  a  sale  of  the  premises  was  had,  and  the  plaintiff  became  the 
purchaser  thereof.  This  sale  was  duly  confirmed  by  the  court  After  these 
proceedings  had  been  had,  it  was  ascertained  by  the  plaintiff  that  before  the 
institution  of  that  suit  Patterson  and  wife,  the  mortgagors,  had  coveyed  these 
lands  to  one  J.  Warren  Coulston;  but,  that  fact  having  been  overlooked, 
Coulst(Hi  was  not  made  a  party  defendant  in  the  foreclosure  proceedings. 
Thereupon,  on  the  9th  day  of  February,  1885,  another  action  of  foreclosure  was 
instituted  in  the  district  court  of  the  Sixth  judicial  district  of  the  territory 
of  Dakota  against  the  said  CouLston  as  the  sole  defendant.  Coulston  being  a 
nonresident  of  the  territory,  and  the  sheriff  having  made  the  return  on  the 
summcxis'  that  he  could  not  be  found  in  the  territory,  after  using;  due  dili- 
gence, an  afi3davit  was  presented  to  the  judge  of  the  court,  which  affidavit 
is  as  follows : 
•Territory  of  Dakota,  Oounty  of  Burleigh. 

"John  B.  Garland,  being  duly  swom,  on  oath  says  that  he  is  the  attorney  for 
the  plaintiff  in  this  action ;  that  the  said  defendant  J.  Warren  Coulston  can- 
not after  due  diligence  be  found  within  this  territory ;  that  a  summons  was 
duly  issued  against  said  defendant  and  placed  in  the  hands  of  the  sheriff  of 
said  county  for  service,  but  was  returned  by  said  sheriff  with  his  indoraement 
thereon  that  said  defendant  could  not  be  found,  which  summons,  so  indorsed, 
is  hereto  annexed ;  that  said  defendant  is  a  proper  party  to  this  action,  which 
relates  to  real  property  in  this  territory ;  that  a  cause  of  action  exists  against 
the  said  defendant  in  favor  of  the  said  plaintiff,  as  will  appear  by  the  com- 
plaint of  the  said  plaintiff,  a  copy  of  which  is  hereto  annexed ;  that  the  affiant 
is  informed  and  believes  that  the  said  defendant,  J.  Warren  Coulston,  resides 
at  Philadelphia,  in  the  state  of  Pennsylvania ;  that  the  subject  of  this  acticm 
is  real  property  In  this  territory,  and  said  defendant  claims  an  equity  of  re- 
demption therein,  and  the  relief  demanded  is  a  foreclosure  of  said  equity. 

"John  E.  Carland." 

I'pon  presentation  of  this  affidavit,  which  was  duly  verified,  the  judge  of 
said  court,  on  February  9,  1885,  made  the  following  order  in  that  cause: 

**It  satisfactorily  appearing  to  the  judge  of  said  court,  by  the  annexed  affi- 
davit of  John  E.  Carland,  that  the  defendant,  J.  Warren  Coulston,  cannot 
after  due  diligence  be  found  within  this  territory,  and  it  in  like  manner 
appearing  that  a  cause  of  action  exists  against  the  said  defendant  in  favor 
of  the  said  plaintiff,  Hugh  Campbell,  Jr.,  and  that  said  defendant  Is  a  neces- 
sary party  in  said  action,  as  set  forth  in  his  complaint,  a  copy  of  which  Is 
hereto  annexed,  and  that  the  subject  of  the  action  Is  real  property  In  this 
territory,  and  said  defendant  claims  an  equity  of  redemption  therein,  and 
the  relief  demanded  Is  a  foreclosure  of  said  equity,  and  It  further  appearing 
that  the  place  of  residence  of  the  said  defendant,  J.  Warren  Coulston,  Is  at 
Philadelphia,  in  the  state  of  Pennsylvania:  On  motion  of  John  E.  Carland, 
attorney  for  the  said  plaintiff,  ordered,  that  service  be  made  upon  said  de- 
fendant by  the  publication  of  a  summons  In  the  form  of  the  copy  of  same  here- 
to annexed.  In  the  Bismarck  Weekly  Tribune,  a  newspaper  printed  and  pub- 
lished In  Bismarck,  Dakota,  the  same  being  most  likely  to  give  notice  to  said 
defendant,  once  a  week  for  six  successive  weeks;  and  it  is  further  orderetl 
and  directed  that  a  copy  of  the  summons  and  complaint  be  forthwith  deposit- 
ed In  the  post  office,  in  a  registered  letter,  directed  to  the  said  defendant,  the 
person  to  be  served,  at  Philadelphia,  Pennsylvania,  his  place  of  residence,  and 
postage  paid. 

"Dated  February  9,  1885.  WUllam  H.  Frauds,  Judge." 

Due  notice  was  given  by  publication  as  required  by  the  order  of  the  court, 
and  also  a  copy  of  the  summons  and  complaint  sent  through  the  mall.  In  a 
registered  letter,  to  the  defendant,  addressed  at  Philadelphia,  Pa.,  his  place  of 
residence,  postage  prepaid.  In  addition  to  that  a  copy  of  the  summons  and 
complaint  was  also  served  on  the  defendant  at  Philadelphia  by  a  disinterested 
person,  over  the  age  of  18  years,  and  a  return  of  the  service  made  under  oath 
by  that  person.  This  last  service  was  made  on  the  27th  day  of  April,  1885. 
141  C.C.A.— 4 
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On  the  8th  day  of  July,  1885,  the  cause  came  on  for  hearing,  and  proof  of  the 
service  of  process  having  been  presented  to  the  court,  a  decree  was  rendered 
by  the  court  reciting  that  the  said  defendant,  J.  Warren  O)ulston,  had  been 
duly  served  with  process  in  said  action,  but  having  filed  no  pleading  therein, 
and  made  no  appearance  In  any  manner,  either  in  person  or  by  attorney,  was 
in  default  of  answer,  and  thereupon  the  court,  having  heard  the  evidence, 
found  the  facts  necessary  to  render  a  decree  ordering  a  sale  of  the  premises 
by  the  sherlflP  of  the  county,  and  upon  such  sale  that  the  defendant's  equity 
of  redemption  be  barred  and  foreclosed  from  all  equity  of  redemption  and 
any  claim  to  said  mortgaged  premises,  and  every  part  and  parcel  thereof, 
after  the  delivery  of  the  sheriff's  deed.  A  sale  was  had,  and  the  plaintiff 
became  the  purchaser  at  that  sale  for  the  mortgage  debt,  and,  no  redemption 
having  been  made  from  the  sheriff's  sale,  it  was  approved  by  the  court,  and 
the  sheriff  directed  to  execute  a  deed  of  conveyance  to  the  plaintiff,  which 
was  done. 

Immediately  after  the  delivery  of  the  sherlflTs  deed  to  him,  the  plaintiff 
entered  Into  possession  of  the  lands,  and  has  held  them  ever  since  <^>enly 
and  adversely  to  the  title  of  any  other  person  from  that  date  to  the  time 
this  suit  was  Instituted,  which  was  on  May  15,  1911.  The  lands  were  wild, 
open,  and  uninclosed,  and  situated  In  a  thinly  settled  district  of  said  county ; 
and  he  has  paid  the  taxes  thereon  annually  ever  since,  and  ever  since  the  year 
1891  has  leased  and  rented  said  lands  for  grazing,  pasturage,  and  the  making 
of  hay  thereon  to  tenants,  who  have  accounted  to  him  for  the  value  of  such 
use  and  occupation  of  said  lands.  He  Inclosed  all  of  said  lands  by  a  sub- 
stantial fence  showing  his  occupation;  and  during  all  the  time  he  was  in 
such  possession  neither  the  mortgagor,  Patterson,  nor  Coulston,  nor  any  <Hie 
claiming  under  them,  or  either  of  them,  has  ever  been  In  possession  of  said 
lands,  nor  in  any  wise  disturbed,  disputed,  or  protested  against  plaintiff's 
possession. 

On  August  15,  1906,  the  defendant  obtained  and  caused  to  be  filed  for  rec- 
ord and  recorded  In  the  office  of  the  register  of  deeds  for  Burleigh  county, 
N.  D.,  where  said  lands  are  situated,  a  quitclaim  deed  to  these  lands  from  J. 
Warren  Coulston  to  him,  the  defendant.  The  consideration  named  In  the 
Instrument  Is  'the  sum  of  one  dollar  and  other  valuable  consideration,"  and  it 
bore  date  August  10,  1906.  At  the  time  of  the  sale  by  the  sheriff  under  the 
foreclosure  decree  In  the  action  against  Coulston,  had  In  the  territorial  court, 
the  value  of  the  lands  did  not  exceed  the  simi  of  $5,433.26;  but  since  then, 
more  than  25  years  having  elapsed,  these  lands  have  greatly  increased  and 
appreciated  In  value,  and  are  now  worth  at  lease  $50,000,  and  he  has  paid 
out  In  taxes  on  said  lands  during  that  time  the  sum  of  $3,Ck)0. 
*  For  the  purpose  of  obtaining  i)ossession  of  these  lands,  the  defendant,  on 
April  23,  1910,  purchased  from  a  tenant  of  plaintiff  some  lands  adjoining  the 
lands  belonging  to  the  plaintiff,  and  then  pretended  to  make  a  lease  to  one 
Hubbard,  and  Induced  him  to  commit  trespasses  upon  plaintiff's  lands;  and 
the  defendant  also  caused  Hubbard,  who  claimed  to  be  his  lessee,  to  cut  the 
fence  which  Inclosed  plaintiff's  land  and  drive  some  live  stock  belonging  to 
him  thereon,  and  after  the  plaintiff  had  caused  Hubbard  to  leave  and  repair- 
ed the  fence,  he  at  various  times  thereafter  again  cut  the  f«ice  and  tres- 
passed upon  the  lands. 

The  prayer  of  the  bill  Is  the  usual  one,  that  the  defendant  be  required  to 
set  forth  his  adverse  Interest,  demand,  right,  title,  and  Interest,  or  estate,  in 
and  to  the  premises.  In  order  that  they  may  be  justly  adjudicated,  and  that 
upon  a  hearing  they  be  declared  null  and  void  as  against  the  plaintiff,  that 
the  plaintiff's  title  to  the  lands  be  confirmed  and  quieted  against  the  defend- 
ant and  all  claiming  under  him,  and  that  he  be  enjoined  and  restrained  from 
asserting  any  claim,  right,  or  title  adverse  to  the  plaintiff. 

The  defendant  filed  an  answer  In  which  he  denies  plaintiff's  right  upon 
several  grounds:  First,  that  at  the  time  Patterson  executed  the  mortgage  no 
patent  had  been  issued  by  the  United  States  to  the  Northern  Pacific  Railway 
Company,  under  whom  he  claimed  title ;  second,  that  the  decree  against  Coul- 
ston showed  on  Its  face  that  the  court  which  rendered  It  was  without  jurisdic- 
tion, because  no  suflicient  aftidavit  for  publication  was  made  showing  dillg^ice 
to  serve  the  defendant  within  the  territory. 
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He  also  denied  that  the  plaintiff  was  in  possessicm,  but  alleged  that  the  land 
was  open  and  unoccupied  prairie  land,  used  by  no  one ;  that  the  inclosure  was 
not  made  until  May,  1907.  He  admits  that  he  obtained  a  conveyance  of  said 
lands  by  proper  deed  from  Ck)ulston ;  that  it  was  for  a  valuable  consideration, 
and  therefore  he  is  now  the  lawful  owner  thereof ;  that  at  the  time  he  bought 
these  lands  from  Coulston  none  of  the  land  was  inclosed  nor  occupied  by  any 
one,  except  a  small  tract  which  was  used  as  a  pasture  by  an  adjoining  neighbor. 
He  admits  that  he  purchased  the  east  half  of  section  28,  which  adjoins  some  of 
the  lands  in  controversy,  but  that  he  bought  it  in  good  faith ;  that  he  leased 
that  land  to  Hubbard ;  that,  the  fence  between  the  lands  claimed  by  plaintiff 
and  those  which  defendant  had  leased  to  Hubbard  being  down,  Hubbard's 
cattle  went  upon  them,  but  that  it  was  not  done  for  any  fraudulent  purpose ; 
that  he  gave  permission  to  Hubbard  to  put  his  horses  in  section  27  of  the 
lands  claimed  by  plaintiff,  and  had  10  acres  of  that  land  broken  up  and  sow- 
ed in  wheat 

He  also  filed  a  counterclaim,  fn  which  he  claimed  to  be  the  owner  of  these 
lands  by  virtue  of  his  purchase  from  Coulston,  and  asked  for  affirmative  re- 
lief. He  also  claimed  tbat  he  is  willing  and  ready  to  pay  all  sums  of  money 
that  were  liens  on  the  lands  on  the  10th  day  of  August,  1906,  or  are  now  such 
liens,  by  reason  of  the  Patterson  mortgage,  and  he  offers  to  pay  all  legal  taxes 
that  were  assessed  and  levied  against  said  land  and  paid  by  the  plaintiff,  but 
subject  to  an  accounting  and  credit  on  said  lands  of  any  and  all  moneys  that 
liave  been  received  by  the  plaintiff  as  rents  and  profits  of  said  lands. 

These  lands  were  granted  to  the  Northern  Pacific  Railway  CJompany  by  an 
act  of  Ck>ngress  approved  July  2,  1864  (13  Stat.  365,  c.  217),  but  the  patents 
were  not  issued  by  the  government  to  the  railway  company  until  1895,  some 
time  after  the  lands  had  been  conveyed  by  the  railway  company  to  Patter- 
son's grantor,  Stuart,  and  after  Stuart  conveyed  them  to  Patterson,  and 
after  Patterson  executed  the  mortgage  under  which  plaintiff  now  claims  title, 
and  also  after  Patterson  conveyed  them  to  Coulston.  The  defendant  also 
claims  that  the  plaintiff  was  not  the  owner  of  the  mortgage  at  the  time  of 
the  foreclosure  proceedings  hereinbefore  stated. 

There  was  considerable  evidence,  which  it  is  unnecessary  to  set  out,  in  view 
of  the  conclusions  reached  by  the  court,  as  the  main  grounds  upon  which  the 
defendant  relies  for  a  reversal  of  the  decree,  which  was  rendered  in  favor  of 
the  plaintiff,  are  questions  of  law,  which  are  decisive  of  this  casa 

Burt  F.  Lum,  of  Minneapolis,  Minn.,  for  appellant. 
S.  E.  Ellsworth,  of  Jamestown,  N.  D.,  and  Allen  C.  Orrick,  of 
St  Louis,  Mo.,  for  appellee. 

Before  ADAMS,  Circuit  Judge,  and  TRIEBER  and  REED,  District 
Judges. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  The 
defendant  relies  for  a  reversal,  upon  two  grounds:  (1)  That  the  mort- 
gage executed  by  Christopher  Stuart  Patterson  to  Robert  Campbell,  as 
whose  assignee  of  the  mortgage  plaintiff  claims,  was  absolutely  void, 
as  at  the  time  the  railway  company  conveyed  these  lands  to  Stuart, 
and  the  subsequent  conveyances  from  Stuart  to  Patterson  and  the 
mortgage  by  Patterson  to  Robert  Campbell,  it  had  not  received  a  patent 
from  the  government  for  these  lands,  although  they  had  been  granted 
to  and  selected  by  the  railway  company  long  before.  (2)  That  the  fore- 
closure proceedings  which  resulted  in  the  decrees  under  which  the 
plaintiff  claims  to  have  become  the  purchaser  are  absolutely  void — the 
first,  against  Patterson,  because  Coulston  was  not  made  a  party  de- 
fendant; and  the  second,  against  Coulston,  because  he  had  not  been 
properly  served  with  process  to  give  the  court,  which  rendered  the 
decree,  jurisdiction  to  render  it. 
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[1]  As  to  the  first  proposition,  a  complete  answer  is  that  both  par- 
ties claim  title  to  the  land  from  a  common  grantor  Patterson.  This 
being  the  case  it  is  not  competent  for  either  party  to  question  the  title 
of  the  grantor.  When  both  parties  assert  title  f  rcftn  a  common  grantor, 
and  no  other  source,  neither  can  deny  that  such  common  grantor  had 
a  valid  title  when  he  executed  his  conveyance.  Robertson  v.  Pickrell, 
109  U.  S.  608,  615,  3  Sup.  Ct.  407,  27  L.  Ed.  1049. 

[2]  But,  aside  from  that,  the  title  of  the  Northern  Pacific  Railway 
Company  to  the  lands  granted  by  the  act  of  Congress  of  July  2,  1864, 
was  in  praesenti,  and  upon  execution  of  the  patent  it  related  back  to 
the  date  of  the  grant.  That  was  expressly  determined  in  St.  Paul  & 
P.  R.  R.  Co.  V.  Northern  Pacific  Ry.  Co.,  139  U.  S.  1,  11  Sup.  Ct.  389, 
35  L.  Ed.  77, 

[3]  In  addition  to  that  the  laws  of  the  territory  of  Dakota,  at  the 
time  these  conveyances  were  made,  provided : 

"Where  a  person  purports  by  proper  instrument  to  grant  real  property  in 
fee  simple,  and  subsequently  acquires  any  title  or  claim  of  title  thereto,  the 
same  passes,  by  operation  of  law,  to  the  grantee,  or  liis  successors."  Rev. 
Codes  Dakota  1877  (CivU  CJode)  §  633. 

Was  the  decree  of  foreclosure  under  which  plaintiff  claims  title 
absolutely  void,  so  as  to  subject  it  to  collateral  attack?  There  were 
two  separate  decrees  of  foreclosure,  under  both  of  which  plaintiff 
claims  title  to  the  lands  in  controversy,  having  become  the  purchaser 
of  them  at  both  sales.  The  first  action  was  against  the  mortgagor, 
Patterson,  and  his  wife  only.  Both  of  these  defendants  were  served 
with  process  in  the  territory  of  Dakota  and  a  proper  decree  of  fore- 
closure rendered.  After  the  sale  and  purchase  by  the  plaintiff  under 
this  decree  it  was  discovered  that  Patterson  had  conveyed  these  lands, 
after  the  execution  of  the  mortgage,  but  prior  to  the  institution  of 
the  first  foreclosure  suit,  to  one  J.  Warren  Coulston,  under  whom  de- 
fendant claims  title  by  purchase.  Coulston  not  having  been  made 
a  party  to  the  foreclosure  proceedings,  an  action  to  foreclose  his 
equity  of  redemption  was  instituted  by  the  plaintiff  as  mortgagee,  and 
also  as  the  purchaser  of  the  lands  under  the  former  decree.  A  decree 
of  foreclosure  was  rendered  in  that  case,  and  upon  a  sale  of  the  lands 
under  the  last  decree  they  were  purchased  by  the  plaintiff. 

[4]  It  is  claimed  that,  Coulston  being  a  nonresident  of  the  territory 
of  Dakota,  residing  in  the  city  of  Philadelphia,  state  of  Pennsylvania, 
the  order  of  the  judge  of  the  district  court  of  Burleigh  county,  in  which 
the  cause  was  pending,  was  a  nullity,  because  the  affidavit  upon  which 
the  order  was  made  did  not  comply  with  the  terms  of  the  statutes  of 
the  territory  authorizing  an  order  for  constructive  service.  The  stat- 
utes of  the  territory  of  Dakota  then  in  force  on  that  subject,  were  as 
follows : 

"Where  the  person  on  whom  the  service  of  the  summons  is  to  be  made  can- 
not, after  due  diUgence,  be  found  within  the  territory,  and  that  fact  appears 
by  affidavit  to  the  satisfaction  of  the  court  or  a  judge  thereof,  and  it  in  like 
manner  appears  that  a  cause  of  action  exists  against  the  defendant  in  respect 
to  whom  the  service  is  to  be  made,  or  that  he  is  a  proper  party  to  an  action 
relating  to  real  property  in  this  territory,  such  court  or  Judge  may  grant  an 
order  that  the  service  be  made  by  the  publication  of  a  summons  in  either 
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of  the  following  cases:  ♦  •  ♦  (4)  Where  the  subject  of  the  action  is 
real  or  personal  property  in  this  territory,  and  the  defendant  has  or  claims 
a  lien  or  interest,  actual  or  contingent,  therein,  or  the  relief  demanded  con- 
sists wholly  or  partly  in  excluding  the  defendant  from  any  interest  or  lien 
therein.  (5)  ♦  ♦  ♦  When  publication  is  ordered,  personal  service  of  a 
copy  of  the  summons  and  complaint,  out  of  the  territory,  is  equivalent  to 
publication  and  deposit  in  the  post  office.  The  defendant  against  whom  publi- 
cation is  ordered,  or  liis  representatives,  on  application  and  sufficient  cause 
shown  at  any  time  before  judgment,  must  be  allowed  to  defend  the  action; 
and,  except  in  an  action  for  divorce,  the  defendant  against  whom  publication 
is  ordered,  or  his  representatives,  may,  in  like  manner,  upon  good  cause  shown, 
be  allowed  to  defend  after  judgment,  or  at  any  time  within  one  year  after 
notice  thereof,  and  within  seven  years  after  its  rendition,  on  such  terms  as 
may  be  just;  and  if  the  defense  be  successful,  and  the  judgment  or  any  part 
thereof  have  been  collected,  or  otherwise  enforced,  such  restitution  may 
thereupon  be  compelled  as  the  court  directs;  but  the  title  to  property  sold 
under  such  judgment  to  a  purchaser  in  good  faith  shall  not  be  thereby  affect- 
ed.   ♦♦♦  "    Rev.  Codes  Dakota  1877  (Code  of  Civil  Proc.)  J  104. 

It  is  claimed  that  the  affidavit,  which  has  been  set  out  in  the  state- 
ment of  facts,  was  void  because  it  failed  to  state  what  diligence  had 
been  used  to  obtain  service  on  Coulston  within  the  territory,  and  that 
he  was  not  to  be  found  in  the  territory.  It  may  be  conceded  that,  upon 
an  appeal  from  a  decree  rendered  upon  such  an  affidavit,  it  would  be 
declared  insufficient  to  warrant  an  order  of  the  court  for  substituted 
service,  a  question  not  before  us,  and  therefore  not  determined ;  but  it 
would  not  follow  that  a  decree  based  upon  such  an  affidavit  and  order 
would  make  the  decree  absolutely  void,  so  that  it  could  be  attacked  in 
a  collateral  proceeding.  No  authority  has  been  called  to  our  attention 
in  the  very  elaborate  brief  of  counsel  for  defendant,  nor  in  the  oral 
argument,  to  any  decision  of  the  Supreme  Court  of  the  territory  of 
Dacota,  or  the  state  of  North  Dakota,  where  such  a  judgment  or  de- 
cree has  been  declared  void  when  collaterally  attacked,  nor  have  we 
been  able  to  find  any  such  authority.  The  court  which  acted  on  the 
affidavit  held  it  sufficient,  and  if  it  erred  the  error  could  only  be  cor- 
rected by  appeal.  The  decree  cannot  be  attacked  collaterally.  Ap- 
plegate  v.  Mining  Co.,  117  U.  S.  255,  6  Sup.  Ct.  742,  29  L.  Ed.  892; 
Pennoyer  v.  Neff,  95  U.  S.  714,  721,  24  L.  Ed.  565. 

In  Uie  last-cited  case  this  identical  question  was  before  the  court 
under  a  statute  of  Oregon,  which  is  practically  the  same  as  that  of 
the  territory  of  Dakota,  and  where  the  affidavit  upon  which  the  order 
for  substituted  service  was  made  was  almost  identical  with  that  in  this 
case.    The  court  there  said: 

"There  is  some  difference  of  opinion  among  the  meml)ers  of  this  court  as 
to  the  rulings  upon  these  alleged  defects.  The  majority  are  of  opinion  that, 
inasmuch  as  the  statute  requires,  for  an  order  of  publication,  that  certain 
facts  shall  appear  by  afBdavit  to  the  satisfaction  of  the  court  or  judge,  defects 
in  such  affidavit  can  only  be  taken  advantage  of  on  appeal,  or  by  some  other 
direct  proceeiUng,  and  cannot  be  urged  to  impeach  the  judgment  collaterally." 
(The  words  in  italics  are  in  the  opinion  itself.) 

The  same  conclusion  was  reached  in  Marx  v.  Ebner,  180  U.  S.  314, 
319,  21  Sup.  Ct.  376,  45  L.  Ed.  547,  where  the  affidavit  was  almost 
identical  with  the  one  in  this  case,  and  the  language  of  the  statute 
practically  the  same.    It  was  there  held : 
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"We  think,  where  the  aflSdavlt  shows  that  the  detendant  Is  a  nonresident  of 
the  district  and  that  personal  service  cannot  be  made  upon  him,  and  the  mar- 
shal, or  other  public  officer  to  whom  the  summons  was  delivered,  returns  it 
with  his  indorsement  that  after  due  and  diligent  search  he  cannot  find  the 
defendant,  such  jjroof  is  sufficient  to  give  Jurisdiction  to  the  court  or  judge 
to  decide  the  question.  It  is  not  to  be  expected  that  positive  proof  that  the 
defendant  cannot  be  found  within  the  state  or  district  will  always  be  attain- 
able. Facts  must  appear  from  which  It  will  be  a  just  and  reasonable  In- 
ference that  the  defendant  could  not  after  due  diligence  be  found,  and  that 
due  diligence  has  been  exercised,  and  we  think  such  an  Inference  Is  reason- 
able when  proof  Is  made  that  the  defendant  Is  a  nonresident  of  the  state,  and 
there  Is  an  affidavit  that  personal  service  cannot  be.  made  upon  him  within 
its  borders,  and  there  Is  a  certificate  of  the  marshal  such  as  appears  in  this 
case." 

To  the  same  eflfect  are  Cohen  v.  Portland  Lodge,  152  Fed.  357,  81 
C.  C.  A.  483;  Bower  v.  Stein,  177  Fed.  673,  101  C.  C.  A.  299. 

[5,  6]  The  original  decree  in  the  Patterson  case  is  also  attacked  up- 
on the  ground  that  Coulston,  his  grantee,  was  not  made  a  party  there- 
to. But  the  failure  to  make  subsequent  grantees  parties,  especially 
when  they  are  not  in  possession,  would  not  deprive  the  court  of  juris- 
diction. The  only  effect  of  such  an  omission  would  be  that  the  right 
of  redemption  of  the  grantee  remains  in  existence. 

[7]  It  is  also  claimed  that  the  plaintiff,  Hugh  Campbell,  Jr.,  was 
not  the  owner  of  the  mortgage ;  but  the  finding  of  the  court,  as  recited 
in  the  decree,  that  the  indebtedness  secured  by  the  Patterson  mort- 
gage was  due  to  the  plaintiff  in  that  action,  is  conclusive  in  a  collateral 
proceeding.    No  authorities  Heed  be  cited  on  that  proposition. 

Other  contentions  have  been  made  and  carefully  examined,  but 
they  are  too  frivolous  to  require  notice.  The  conclusions  reached 
make  it  unnecessary  to  determine  the  question  of  plaintiff's  title  by 
prescription,  and  the  alleged  laches  of  the  defendant  and  his  grantor. 
Upon  the  whole  bill  the  defendant  has  failed  to  show  any  equities  which 
can  appeal  to  the  conscience  of  a  court  of  equity.  His  grantor  had  ac- 
tual notice  of  the  pendency  of  the  foreclosure  proceedings.  He  made 
no  defense.  For  over  20  years  he  took  no  steps  to  have  the  decree  re- 
viewed, as  could  have  been  done  under  the  statutes  of  the  territory  of 
Dakota.  He  paid  no  taxes  on  the  lands,  and,  as  appears  from  the  deed 
to  the  defendant  in  this  case,  he  purchased  it  for  a  nominal  considera- 
tion, laboring,  no  doubt,  under  the  impression  that  the  decree  could 
be  set  aside  upon  payment  of  the  mortgage  debt;  the  lands,  in  the 
meantime,  having  increased  tenfold  in  value. 

The  decree  of  the  District  Court  was  right,  and  is  affirmed. 
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* 

(225  Fed..  931) 

EVERETT,  CLARKE  &  BENEDICT  v.  ALPHA  PORTLAND  CEMENT  CO. 

In  re  ALPHA  PORTLAND  CEMENT  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  22,  1915.) 

No.  228. 

1.  AlTOBNET   AND   CLIENT   ®=»171 — AtTOBNET'S   LiEN — ObIQIN. 

An  attorney's  general  or  retaining  lien  upon  the  papers  of  his  client 
has  its  origin  in  the  inherent  power  of  courts  over  the  relations  of  at- 
torney and  client,  and  has  been  long  recognized  and  protected. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §  383; 
Dec.  Dig.  <&=>171.] 

2.  AnoRNKY  AND  CLIENT  ®=»171 — ^Attobney's  Lien — New  Yobk  Law. 

The  retaining  lien  of  an  attorney  upon  his  client's  papers  in  his  pos- 
session to  secure  his  charges  is  recognized  in  New  York. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  383 ; 
Dec.  Dig.  <S=»171.] 

3.  Attorney  and  Client  «=»171 — Attobnet's  Lien — Papebs  and  Judgment. 

The  retaining  lien  of  an  attorney  upon  the  papers  of  his  client  in  his 
possession  to  secure  his  charge,  and  his  lien  on  a  judgment  recovered  by 
him,  are  different  in  their  nature,  and  rules  applicable  to  the  one  are 
not  necessarily  applicable  to  the  other ;  the  lien  on  a  judgment  not  being 
recognized  at  common  law  unless  declared  by  statute,  while  that  on 
papers  is,  since  the  conunon  law  only  recognizes  liens  when  acquired  by 
possession. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  383; 
Dec.  Dig.  <&=>171.] 

4.  Attorney  and  Client  ^=»171 — ^Attorney's  Lien — Lien  on  Judgment — 

Equity. 

Apart  from  statute,  courts  of  equity  recognized  an  attorney's  lien  on 
the  judgment  secured  by  him,  as  courts  of  common  law  did  not,  since 
possession  is  not  essential  to  an  equitable  lien. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §  383 ; 
Dec.  Dig.  <&=>171.] 

5.  Attorney  and  Client  ^=^181 — ^Attorney's  Lien — ^Lien  on  Judgment — 

Extent. 

An  attorney's  special  or  charging  lien  on  a  judgment  recovered  by  him 
for  his  client  never  exceeds  costs  and  fees  due  him  in  the  particular  suit 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §§  394- 
398;  Dec.  Dig.  €=>181.] 

6.  Attorney  and  Client  ^=^181 — ^Attobney's  Lien — Lien  on  Papebs — Ex- 

tent. 

An  attorney's  general  or  retaining  lien  on  his  client's  papers  in  his 
possession  is  not  limited  to  services  rendered  in  the  particular  suit  in 
which  the  papers  were  received,  but  iijcludes  any  general  balance  due 
for  services. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §§  394- 
398;   Dec.  Dig.  «=»181.] 

7.  Attorney  and  Client  .®=»171 — Attorney's  Lien — ^Lien  on  Judgment — 

Enforcement. 

An  attorney  may  actively  enforce  his  special  lien  on  a  Judgment  re- 
covered by  him. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  383 ; 
Dea  Dig.  <&=>171.] 

^=»For  other  cases  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  DigesU  &  Indexes 
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8.  Attobnet  and  Client  ^=5>171 — ^Attobnet's  Lien — ^Lien  on  Papbbs — ^En- 

fobcement. 

An  attorney*s  general  lien  on  his  client's  papers  in  his  possession  is 
merely  passive  and  retaining,  and  may  not  be  actively  enforced. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {  383 ; 
Dec.  Dig.  <&=>171.] 

9.  Attobnet  and  Client  ^=»182 — Attobney's  Lien — ^Lien  on  Papebs. 

A  company  obtained  insurance  against  loss  in  personal  injury  actions 
by  its  employ^  the  insured  agreeing  to  place  in  the  control  of  the  in- 
surer any  action  brought  against  it,  and  empowering  the  insurer  to  desig- 
nate attorneys  to  appear  on  the  lnsured*s  behalf  in  such  actions  without 
interference  from  it  Upon  injury  to  an  employ^  of  the  insured,  who 
sued,  the  defense  was  taken  over  by  the  Insurer,  which  placed  its  at- 
torneys in  charge  thereof,  and  later,  during  the  pendency  of  the  action, 
the  insurer  was  dissolved  by  a  state  court,  and  its  affairs  taken  over  by 
the  state  insurance  commissioner.  The  insurer's  attorneys  agreed  with 
the  insured  that  they  should  continue  to  defend  the  pending  suit,  but  at 
the  expense  of  the  insurance  commissioner,  upon  the  -insured's  desiring 
to  sul>stitute  its  own  personal  attorney  for  those  of  the  insurer.  Held, 
that  such  attorneys  could  not  assert  a  lien  upon  the  insured's  papers  re- 
lating to  the  suit  in  their  possession  for  disbursements  and  services, 
since  the  attorneys'  client  was  the  insurance  company,  not  the  insured. 

TEd.  Nota — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §§  315, 
809-406;  Dec.  Dig.  <5=»182.] 

10.  Attobnet   and   Client  ^=»182 — ^Attobnet' s  Lien — ^LncN   on   Papebs — 
PowEB  or  Coubt. 

A  court  has  power  to  order  an  attorney  to  deliver  up  a  client's  papers, 
upon  the  client's  giving  security  in  a  sum  sufficient  to  answer  the  at- 
torney's demands. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {{  315^ 
399-406;  Dec.  Dig.  «g=>182.] 

11.  Attobnet  and  Client  €=»7o — Client's  Right  to  Change  Attobnet. 

A  client  has  a  right  to  change  his  attorney  at  any  stage  of  a  suit,  and 
without  assigning  a  reason;  and  the  court  may  grant  an  order  of  sub- 
stitution, imposing  upon  the  client  such  terms  as  the  circumstances  Justi- 
fy to  protect  a  discarded  attorney,  who  appears  free  from  blame. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  ${ 
110-119;   Dec.  Dig.  «g=>75.] 

12.  Attobnet  and  Client  ^=»75 — Client's  Papebs — ^Poweb  of  Coubt  to  Ob- 

deb  SURRENDEB. 

Where  a  client,  pending  suit,  seeks  an  order  substituting  a  new  attor- 
ney of  record,  the  power  of  the  court  to  order  the  discarded  attorney  to 
surrender  the  client's  papers,  upon  security  being  given  to  cover  his  legiti- 
mate charges,  rests  upon  the  relationship  of  client  and  attorney,  and  the 
mere  fact  of  possession  of  the  client's  papers  by  the  attorney  does  not 
gives  the  court  Jurisdiction  to  make  such  an  order. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  ${ 
110-119;   Dec.  Dig.  <©=5>75.1 

13.  Attobnet  and  Client  ^=»63 — Relationship — Establishment — ^Lien. 

Where  attorneys  were  originally  retained  by  an  indemnity  company, 
and  on  its  behalf  undertook  the  defense  in  a  personal  injury  suit  against 
an  employer,  but  upon  dissolution  of  such  indemnity  company  by  a  state 
court  they  agreed  with  the  defendant  employer  to  continue  to  conduct  the 
defense,  although  at  the  expense  of  the  state  insurance  commissioner,  the 
relationship  of  attorney  and  client  was  established  between  them  and 
the  defendant;    but  as  they  had  no  lien  on  defendant's  papers  up  to 

^=s>For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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that  time,  none  was  thereafter  created,  as  the  expenses  were  to  be  borne 
by  the  insurance  commissioner. 

[Ed,  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  S§  85, 
87 ;   Dec  Dig.  «=»63.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

.  This  cause  comes  here  on  writ  of  error  to  review  an  order  of  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New 
York. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (Herman  S.  Hert- 
wig  and  George  M.  Clarke,  both  of  New  York  City,  of  counsel),  for 
plaintiffs  in  error. 

Louis  H.  Porter,  of  New  York  City  (Louis  H.  Porter  and  F.  Carroll 
Taylor,  both  of  New  York  City,  of  counsel),  for  defendant  in  error. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  question  presented  to  the  court  in 
this  case  involves  the  validity  of  an  order  allowing  the  substitution 
of  attorneys  and  the  turning  over  of  papers  upon  which  the  attorneys 
claim  a  lien;  the  substitution  of  the  attorneys  and  the  surrender  of 
the  papers  being  conditioned  on  the  giving  of  security  for  the  pay- 
ment of  any  final  judgment  which  the  displaced  attorneys  might  ob- 
tain against  the  defendant  in  an  independent  action. 

The  Employers'  Indemnity  Company  of  Philadelphia,  in  1912,  in- 
sured the  defendant  for  a  period  named  in  the  contract  on  account 
of  accidents  to  defendant's  employes;  the  liability  on  account  of  an 
accident  to  any  one  person  being  limited  to  $5,000.  The  defendant 
was  entitled  to  recover  this  amount  only  after  it  had  paid  out  the 
amount  in  money,  after  trial  of  issue,  in  satisfaction  of  the  final  judg- 
ment against  it.  In  consideration  of  this  insurance  the  defendant  paid 
the  premium  and  agreed  to  place  in  the  control  of  the  Employers'  In- 
demnity Company  any  action  brought  against  it  for  the  injuries  cov- 
ered by  the  policy,  and  empowered  the  Indemnity  Company  to  desig- 
nate attorneys  to  appear  on  behalf  of  the  defendant  in  such  actions 
without  interference  from  the  defendant.  The  Indemnity  Company 
undertook  to  defend  such  actions  at  its  own  cost  in  the  name  and  on 
behalf  of  the  assured.  While  this  policy  was  in  effect  the  action  in 
which  the  order  complained  of  was  made,  Corsi  v.  Alpha  Portland 
Cement  Company,  was  commenced,  and  pursuant  to  the  terms  of  the 
policy  the  defense  of  the  action  was  intrusted  to  the  Indemnity  Com- 
pany, and  the  latter  retained  the  plaintiffs  to  appear  and  defend  on 
behalf  of  the  defendant.  The  same  course  was  pursued  in  the  case 
of  certain  other  actions  brought  by  various  other  injured  employes 
against  the  defendant. 

After  certain  of  the  actions  had  been  concluded,  but  while  the  Corsi 
action  was  still  pending,  the  Indemnity  Company  was  dissolved  by  or- 
der of  the ,  Pennsylvania  courts  in  May,  1914,  and  its  affairs  were 
placed  in  the  hands  of  the  Pennsylvania  state  superintendent  of  in- 
surance for  liquidation.    Upon  receipt  of  this  notice  the  defendant  re- 

^=>Por  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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quested  the  plaintiffs  to  consent  to  the  substitution  of  Mr.  Louis  H. 
Porter  as  its  attorney  in  the  Corsi  action  and  the  deHvery  to  him  of 
the  papers,  pleadings,  and  exhibits  in  their  possession  relating  to  the 
defense  of  the  action.  Plaintiffs  agreed  to  consent  to  this  upon  re- 
ceiving payment  of  their  claim  for  services  and  disbursements  in  the 
action,  amounting  to  $130.50,  and  to  surrender  the  papers,  pleadings, 
and  exhibits  on  satisfaction  of  their  alleged  lien  thereon  for  the  unpaid 
balance  of  their  claim  for  services  rendered  and  disbursements  made  in 
the  various  matters  in  which  they  had  represented  the  defendant, 
amounting  to  $1,092.26.  The  conditions  named  by  the  plaintiffs  were 
rejected  by  the  defendant,  on  the  ground  that  plaintiffs  under  the 
circumstances  had  no  lien  or  claim  enforceable  against  the  defendant. 
A  motion  was  thereupon  made  by  the  defendant  to  determine  the  ques- 
tion.   The  District  Court  held  that : 

"Whether  or  not  defendant  is  indebted  to  Messrs.  Everett,  Clarke  &  Bene- 
dict for  professional  services  In  connection  with  this  and  other  litigaticms, 
and,  if  so,  in  wliat  amount,  are  questions  which  will  have  to  be  settled  in  an 
independent  action." 

Accordingly  the  order  under  review  was  made,  substituting  Mr. 
Porter  as  attorney  for  the  defendant,  and  directing  plaintiffs  to  deliver 
to  him  the  papers,  pleadings,  and  exhibits,  on  condition  that  the  de- 
fendant first  file  an  undertaking  to  secure  the  payment  of  the  amoimt 
claimed  by  plaintiffs  in  the  event  that  either  or  both  of  their  con- 
tentions should  be  established  either  in  independent  proceedings  or  cwi 
appeal  from  the  order. 

The  defendant  claims  that  no  liability  to  the  plaintiffs  on  their  part 
exists ;  that  all  the  services  performed  by  the  plaintiffs  were  rendered 
solely  in  the  interest  of  the  Employers'  Indemnity  Company,  and  not 
for  the  defendant,  whose  interests  from  the  beginning  of  die  litiga- 
tion were  represented  by  Mr.  Louis  H.  Porter  as  their  personal  coun- 
sel. In  support  of  this  view  of  the  matter  attention  is  called  to  a  let- 
ter written  by  the  plaintiffs  to  the  defendant  on  May  19,  1914,  in 
which  they  announced  the  dissolution  of  the  Employers'  Indemnity 
Company  by  the  action  of  the  Pennsylvania  court,  and  that  the  insur- 
ance commissioner  of  Pennsylvania  had  taken  charge  with  powers  of 
a  receiver,  to  liquidate  the  business  and  protect  the  creditors.  The 
letter  continued: 

"In  respect  to  all  unsettled  claims,  which  arose  prior  to  the  reinsurance 
date,  the  assured,  being  liable  in  the  first  instance,  must  see  to  the  protection 
of  their  own  interests  by  continuing  the  litigation,  compromising,  appealing, 
etc.,  as  they  may  consider  most  expedient.  In  this  connection,  we,  who  have 
heretofore  represented  the  Employers'  Indemnity  Company,  have  been  author- 
ized by  the  commissioner  to  confer  with  the  assured  and  offer  such  aid  as  may 
be  advisable  to  protect  the  rights  of  ail  creditors  and  to  reduce  the  ultimate 
liability  of  the  company.  Our  charges  for  this  service  will  be  paid  by  the 
commissioner.    We  shall  be  pleased  to  confer  with  you  as  to  pending  cases.*' 

To  that  Mr.  Porter  replied  on  behalf  of  defendant  as  follows : 

"I  have  consulted  with  my  clients  with  regard  to  the  case  of  Corsi  against 
the  Alpha  Portland  Cement  Company  and  they  accept  my  recommendation 
that  you  continue  in  charge  of  tliis  case  as  heretofore,  my  understanding  be- 
ing that  your  charges  will  be  borne  by  the  insurance  department  of  Pennsyl- 


Digitized  by  VjOOQIC 


EVERETT,  CLARKE  A   BENEDICT  V.  ALPHA  PORTLAND  C.  CO.     59 

FaDia,  and  that  I  will  co-operate  with  you  in  the  defense  of  the  case  as  in  the 
other  cases  that  we  have  heretofore  had." 

Thereupon  plaintiffs  replied  as  follows : 

"I  acknowledge  the  receipt  of  your  letter  of  May  27th,  referring  to  the  above 
case,  and  stating  that!  your  clients  have  accepted  your  reconunendatlon  that 
we  shall  continue  in  charge  of  the  case  as  heretofore,  it  being  understood 
that  our  charges  are  to  be  borne  by  the  Insurance  department  of  Pennsyl- 
vania, and  that  you  will  co-operate  in  the  defense  of  the  case  as  heretofore. 
This  is  entirely  satisfactory." 

This  correspondence  makes  plain  what  the  original  understanding 
of  the  parties  was,  and  that  the  plaintiffs'  fees  and  disbursements 
were  to  be  paid  by  the  Indemnity  Company.  Moreover,  the  policy 
issued  to  the  defendant  by  the  Indemnity  Company  expressly  stated 
that  the  latter  would  be  "liable  for  the  costs  of  court  and  of  the  com- 
pany's attorneys  and  agents  in  defending  or  effecting  the  settlement 
of  any  suit  or  claim  covered  by  this  policy."  The  plaintiffs  were 
employed  by  the  Employers'  Indemnity  Company,  and  they  had  full 
knowledge  of  the  provision  referred  to,  which  was  inserted  in  all  the 
policies  issued  by  the  company. 

The  plaintiffs  nevertheless  assert  that  they  have  a  lien  on  the  papers, 
pleadings,  and  exhibits  in  the  action  for  the  general  balance  due  to 
them  for  services  and  disbursements  "in  matters  in  which  they  repre- 
sented the  Alpha  Portland  Cement  Company"  and  that  they  are  en- 
titled to  have  that  lien  satisfied  before  being  compelled  to  surrender 
the  papers.  In  the  argument  in  this  court  they  admitted  that  they 
have  no  personal  claim  upon  defendant  for  their  fees  and  disburse- 
ments, and  that  the  only  personal  liability  which  existed  was  against 
the  Indemnity  Company.  They  contended  merely  that  the  personal 
liability  of  the  Indemnity  Company  for  unpaid  fees  and  disbursements 
is  secured  by  their  attorney's  lien  on  the  papers  in  their  possession 
and  that  the  defendant,  as  well  as  the  Indemnity  Company,  is  bound 
to  respect  that  lien,  and  to  satisfy  it  before  it  can  lawfully  require  the 
surrender  of  the  papers.  The  argument  is  that,  when  the  defendant 
empowered  the  Indemnity  Company  to  retain  attorneys  to  appear  in 
these  actions  and  to  defend  them,  it  is  to  be  assumed  that  they  knew 
that  the  law  gave  to  attorneys  so  designated  a  lien  on  the  papers 
to  secure  payment  of  their  fees  and  disbursements ;  that  therefore  its 
agreement  that  the  Indemnity  Company  might  designate  the  attorneys 
necessarily  carried  with  it  an  understanding  that  it  thereby  assented 
to  the  legal  consequences  of  such  designation,  namely,  the  accrual  of 
a  lien  which  in  an  emergency,  would  be  enforceable  against  it ;  that 
defendant  is  in  precisely  the  position  of  A.,  who  permits  B.  to  pledge 
A.'s  property  with  C.  to  secure  the  personal  claim  of  C.  against  B. 

[1]  An  attorney's  general  or  retaining  lien  is  a  common-law  lien, 
which  has  its  origin  in  the  inherent  power  of  courts  over  the  relations 
between  attorneys  and  their  clients.  The  power  which  the  courts  have 
summarily  to  enforce  the  performance  by  the  attorney  of  his  duties 
toward  his  client  enables  the  court  to  protect  the  rights  of  the  attor- 
ney as  against  the  client.  This  lien  is  one  which  the  courts  have  long 
recognized  and  protected.     Almost  200  years  ago,  in  a  case  before 
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Lord  Chancellor  Talbot,  Ex  parte  Bush,  7  Viner's  Abr.  74  (1734),  it 
was  held  that : 

**The  attorney  hath  a  lien  upon  the  papers  In  the  same  manner  against  as- 
signees as  against  the  bankrupt,  and  though  it  does  not  arise  by  any  express 
contract  or  agreement,  yet  it  is  as  effectual,  being  an  implied  contract  by 
law." 

And  in  a  case  before  Lord  Mansfield  in  1779,  Wilkins  v.  Carmichael, 
1  Dong.  101,  104»  counsel,  who  was  seeking  to  establish  a  lien  in  favor 
of  a  captain  against  a  ship  fpr  his  wages,  likened  it  to  the  case  of 
attorneys,  who  could  not  be  compelled  to  deliver  up  a  client's  papers 
until  their  charges  were  paid,  and  was  stopped  by  Lord  Mansfield, 
who  said : 

**The  practice,  in  that  respect,  was  not  very  ancient,  but  that  it  was  es- 
tablished on  general  principles  of  justice,  and  that  courts  both  of  law  and 
equity  have  now  carried  it  so  far  that  an  attorney  or  solicitor  may  obtain  an 
order  to  stop  his  client  from  receiving  money  recovered  in  a  suit  in  which  he 
had  been  employed  for  him,  till  the  bill  is  paid." 

And  in  a  recent  case,  In  re  Morris,  1  K.  B.  473  (1907),  Lord  Chief 
Justice  Alverstone  said : 

"Prima  facie  a  solicitor  has  a  lien  for  his  charges  upon  the  papers  of  his 
client" 

[2]  In  McPherson  v.  Cox,  96  U.  S.  404,  417,  24  L.  Ed.  746  (1877), 
the  Supreme  Court,  in  a  case  which  came  up  from  the  District  of 
Columbia,  declared  that  an  attorney  has  a  lien  by  law,  apart  from 
any  express  agreement,  on  the  papers  of  his  client  in  his  hands,  for 
all  that  is  due  him  as  an  attorney.  And  the  courts  of  the  local  juris- 
diction also  recognize  the  attorney's  retaining  lien.  Matter  of  Dunn, 
205  N.  Y.  398,  98  N.  E.  914,  Ann.  Cas.  1913E,  536  (1912). 

The  courts  have  held  that  the  fact  that  an  attorney  is  not  retained 
by  the  nominal  party  whom  he  represents,  but  by  the  real  party  in 
interest,  acting  under  the  authority  of  the  nominal  party,  does  not 
deprive  the  attorney  of  his  charging  lien  on  the  judgment,  even  though 
the  real  party  is  alone  under  personal  obligation  to  remunerate  him. 
In  McGregor  v.  Comstock,  28  N.  Y.  237  (1863),  the  New  York  Court 
of  Appeals  held  that  an  attorney  who  obtained  a  judgment  had  a  lien 
upon  it  for  his  costs,  and  that  his  lien  was  not  defeated  by  the  fact 
that  he  was  retained  by  the  real  party  in  interest,  and  not  by  the 
nominal  defendant.  In  that  case  the  judgment  debtors  had  paid  the 
judgment  to  the  nominal  defendant.  It  was  held  that  the  payment 
by  the  plaintiffs  was  in  fraud  of  the  rights  of  the  attorney.  The  court 
said: 

"The  fact  that  the  defendant's  attorney  was  not  retained  by  the  defendant 
in  the  suit,  but  by  the  real  party  in  interest,  cannot  defeat  the  lien  of  the 
attorney  upon  the  judgment.  The  acquiescence  of  the  nominal  defendant  in 
the  conduct  of  the  suit  by  the  attorney,  for  the  benefit  of  the  party  in  inter- 
est, would  preclude  him  from  insisting  that  the  lien  did  not  exist,  and  the 
opposite  party  in  the  action  has  no  right  to  question  it" 

In  Hilton  Bridge  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  84  Hun,  225, 
32  N.  Y.  Supp.  514  (1895),  the  New  York  Central  Railroad  employed 
the  Moffett,  Hodgkins  &  Clarke  Company  to  procure  a  right  of  way 
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for  the  railroad,  the  consideration  for  these  services  being  fi^ed  by 
agreement.  In  this  work  the  Moffett  Company  employed  attorneys  to 
procure  a  clear  title.  The  attorneys  did  so,  but  retained  the  muniments 
of  title  in  their  hands  by  virtue  of  their  lien.  The  General  Term 
held  that  this  lien  was  good,  not  only  against  the  Moffett,  Hodgkins  & 
Clarke  Company,  which  had  employed  the  attorneys,  but  also  against 
the  railroad  company.  This  case  was  reversed  in  the  Court  of  Appeals 
in  145  N.  Y.  390,  40  N.  E.  86,  but  on  the  ground  that  the  lawyers, 
because  of  their  lien,  were  not  necessary  parties  to  the  particular  suit. 
The  Court  of  Appeals  said,  however : 

•They  [the  lawyers]  have  procured  the  right  of  way-  to  a  very  large  extent, 
and  have  in  their  possession  contracts,  title  deeds,  and  other  papers  relating 
to  the  business,  upon  which  they  claim,  and,  so  far  as  appears  from  the  rec- 
ord, they  have  a  lien  for  their  professional  services." 

This  court,  in  a  case  heard  by  Judges  Wallace  and  Shipman.  Tut- 
tle  v.  Claflin,  88  Fed.  122,  31  C.  C.  A.  419  (1898),  held  that  an  attor- 
ney had  a  right  to  enforce  his  lien  on  funds  recovered  under  the  fol- 
lowing circumstances:  An  assignee  for  the  benefit  of  creditors,  who 
was  engaged  in  prosecuting  a  suit  for  infringement  of  a  patent  be- 
longing to  the  estate,  contracted  with  a  third  person,  who  was  suing 
the  same  party  for  infringement  on  another  patent,  to  unite  their 
interests  for  their  mutual  benefit,  and  authorized  such  third  party  to 
carry  on  or  settle  a  litigation  at  his  own  expense,  and  divide  the  net 
amount  recovered  equally  between  them,  and  the  latter  employed  the 
solicitor  and  counsel  who  was  asserting  the  lien.  The  party  who  made 
this  agreement  with  the  third  party  did  not  employ  the  counsel,  took 
no  part  in  the  litigation,  paid  and  proposed  to  pay  nothing,  and  yet 
the  court  recognized  the  attorney  as  having  against  him  an  equitable 
lien  on  the  fund  recovered. 

[3-8]  But  it  by  no  means  follows  that  because  an  attorney  has,  as 
gainst  a  nominal  party  who  did  not  retain  him,  a  special  or  charging 
lien  on  a  judgment,  he  therefore  must  also  have  as  against  such  a 
party  a  special  or  retaining  lien  on  the  papers  in  the  suit.  The  two 
liens  are  different  in  their  nature,  and  the  rules  applicable  to  the  one 
are  not  necessarily  applicable  to  the  other.  An  attorney's  lien  on  a 
judgment  is  not  recognized  at  common  law  unless  declared  by  stat- 
ute, but  the  lien  on  the  papers  is.  The  reason  for  that  distinction  is 
that  the  common  law  only  recognized  liens  acquired  by  possession. 
Courts  of  equity,  however,  recognized  the  lien  on  the  judgment;  pos- 
session not  being  essential  to  an  equitable  lien.  Again,  a  special  or 
charging  lien  on  a  judgment  never  extends  beyond  the  costs  and  fees 
due  the  attorney  in  the  suit  in  which  the  judgment  is  recovered,  while 
a  general  or  retaining  lien  on  the  papers  is  not  limited  to  the  services 
rendered  in  the  particular  matter  in  which  the  papers  were  received, 
but  includes  a  general  balance  due  him  for  services  rendered  in  other 
suits.  And  again,  an  attorney  may  take  active  steps  to  enforce  his 
lien  on  a  judgment,  but  the  lien  on  the  papers  is  a  mere  passive  lien, 
without  any  right  to  actively  enforce  it.    It  is  a  mere  right  to  retain. 

[S]  The  general  lien  which  an  attorney  has  upK)n  his  client's  pa- 
pers is  commensurate  with  the  client's  right  and  title  to  them.    The 
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plaintiff's  client  was  the  Indemnity  Company,  and  their  lien  on  the 
papers  is  commensurate  with  the  right  of  the  Indemnity  Company  to 
the  papers.  This  is  the  principle  laid  down  in  Jones  on  Liens,  §  146, 
and  we  think  it  sound.  It  has  been  held  in  England  that  if  a  client 
takes  to  his  attorney,  for  his  opinion,  title  deeds  which  the  client  has 
received  from  another  person  for  inspection  pending  negotiations  for 
a  sale  of  property  or  other  business  transaction,  the  attorney  cannot, 
upon  a  claim  of  lien,  retain  the  papers  as  against  the  person  to  whom 
they  belong.  HoUis  v.  Claridge,  4  Taunt.  807  (1813).  In  answer  to 
the  suggestion  that  the  attorney  had  a  lien  on  the  papers  until  he  was 
paid,  Gibbs,  J.,  replied,  "But  it  is  Basson  who  alone  is  bound  to  pay 
him."  Basson  was  the  one  who  took  the  deeds  to  the  attorney.  In 
that  case  Gibbs,  J.,  said: 

"Suppose  one  having  a  diamond  offers  It  for  sale  to  another  for  £100,  and 
gives  it  to  him  to  examine,  and  he  takes  it  to  a  Jeweler,  who  weighs  and  val- 
ues it.  He  refuses  to  purchase,  and,  being  asked  for  it  again,  he  says  the 
jeweler  must  first  be  paid  for  the  valuation.  As  between  the  jeweler  and  pur- 
chaser, the  jeweler  must  first  be  paid  for  the  valuation;  as  between  the 
jeweler  and  purchaser,  the  jeweler  has  a  lien ;  but,  as  against  the  lender,  he 
has  no  right  to  retain  the  jewel." 

Chambre,  J.,  in  announcing  that  he  was  of  the  same  opinion,  de- 
clared that  it  would  be  "extremely  mischievous  if  it  were  otherwise." 

In  the  case  at  bar  the  papers  were  intrusted  by  defendant  to  the 
Indemnity  Company,  to  be  used  by  it  in  defending  an  action  in  the 
result  of  which  it  was  interested.  The  Indemnity  Company  had  no 
right  to  use  the  papers  for  any  other  purpose,  or  to  pledge  them  to 
secure  a  debt  due  from  it  alone,  and  in  respect  to  which  the  defendant 
was  not  in  any  way  concerned.  If  the  Indemnity  Company  failed  to 
defend  the  suit,  or  the  papers  were  not  needed  in  the  defense  of 
the  suit,  and  the  defendant  had  need  of  them  to  defend  the  suit,  or 
to  use  in  some  other  suit,  there  can  be  no  question  but  that  it  could 
recover  the  possession  of  them  as  against  the  Indemnity  Company. 
The  defendant's  rights  are  not  less  as  against  the  plaintiffs,  whose 
rights  are  only  commensurate  with  those  of  its  cKent.  No  retaining 
lien  on  the  papers  can  therefore  be  asserted  as  against  the  defendant. 

[10, 11]  That  a  court  has  power  to  order  an  attorney  to  deliver  up 
a  client's  papers  upon  the  client's  giving  security  in  a  sum  sufficient 
to  answer  the  attorney's  demands  is  too  well  established  to  be  called 
in  question.  Neither  can  it  be  questioned  that  a  client  has  a  right  to 
change  his  attorney  at  any  stage  in  the  proceeding  and  without  assign- 
ing a  reason,  and  may  make  application  to  the  court  to  have  a  new 
attorney  of  record  substituted,  and  the  court  may  grant  an  order  of 
substitution  imposing  such  terms  as  may  be  justified  under  the  cir- 
cumstances to  protect  the  rights  of  the  attorney  if  he  be  free  from 
blame.  The  Supreme  Court  of  the  United  States  in  Re  Paschal,  10 
Wall.  483,  19  L.  Ed.  992  (1870)  held  that  a  party  has  a  general  right 
to  change  his  attorney,  and  that  a  rule  for  that  purpose  would  be 
granted,  leaving  to  the  attorney  the  advantage  of  any  lien  he  might 
have  on  papers  or  moneys  in  his  hands  as  security  for  his  fees  and 
disbursements.  And  such,  too,  is  the  doctrine  of  the  local  jurisdic- 
tion.   The  New  York  Court  of  Appeals  in  the  Matter  of  Ehmn,  supra. 
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recognizes  the  doctrine  that  the  courts  will  not  enforce  a  substitution 
of  attorneys,  where  the  first  attorney  is  without  fault,  unless  the 
amount  due  the  attorney  for  his  services  and  expenditures  is  either 
paid  or  secured. 

Lord  Romilly,  who  no  doubt,  as  Master  of  the  Rolls,  was  very  con- 
versant with  the  practice  in  such  matters,  declared  in  Re  Bevan,  33 
Beavan,  439  (1864): 

•*The  course  I  adopt  in  all  these  cases  is  this:  Where  a  sum  is  claimed 
by  a  solicitor  to  be  due  him,  and  some  delay  occurs  in  the  taxation,  imputable 
to  the  fault  of  no  one,  I  order  the  papers  to  be  delivered  over  on  the  amount 
l)eing  secured,  and  on  an  undei-talsing  to  produce  them  as  required  in  the 
course  of  the  taxation/* 

And  in  Re  Galland,  L.  R.  31  Ch.  Div.  303  (1885),  Chitty,  J.,  after 
citing  Lord  Romilly's  statement,  declared : 

"It  seems  to  me  that  it  has  been  treated  by  the  profession  as  the  rule  of 
the  court." 

And  in  the  same  case  Lindley,  J.,  referring  to  the  right  of  the  court 
to  order  a  solicitor  to  deliver  up  papers  on  payment  into  court  of  suffi- 
cient to  secure  him,  said : 

**There  is  evidently  jurisdicticm  to  do  it  in  some  cases.** 

[12]  But  the  power  of  the  court  to  order  in  a  summary  proceeding 
the  surrender  of  the  papers  upon  security  being  given  rests  upon  the 
relationship  of  attorney  and  client.  The  fact  that  these  papers  are  in 
the  hands  of  attorneys  does  not  in  itself  give  the  court  jurisdiction 
summarily  to  make  the  order.  Moreover,  the  order  assumes  the  re- 
lationship in  that  it  provides  that  there  may  be  a  substitution  of 
attorneys.  See  In  the  Matter  of  Niagara,  Lockport  &  Ontario  Power 
Co.,  203  N.  Y.  493,  97  N.  E.  33,  38  L.  R.  A.  (N.  S.)  207,  Ann. 
Cas.  1913B,  234  (1911). 

[13]  While  these  plaintiffs  were  originally  retained  by  the  Indem- 
nity Company,  their  letter  of  May  19,  1914,  suggesting  tiiat  they  con- 
tinue to  act  in  the  case,  and  the  acceptance  of  their  offer  in  the  letter 
of  Mr.  Porter  of  May  27th,  established  the  relationship.  But  if  they 
had  no  lien  on  the  papers  prior  to  that  time,  they  obtained  none  there- 
after, because  of  the  express  agreement  that  their  subsequent  services 
were  to  be  paid  by  the  insurance  commissioner  of  Pennsylvania. 

The  order  made  by  the  court  below  assumed  that  the  lien  which 
these  plaintiffs  claimed  was  based  on  an  indebtedness  due  from  the 
defendant,  and  it  declared  that  whether  such  indebtedness  existed, 
and,  if  so,  what  amount,  should  be  settled  in  an  independent  action, 
and  that  the  security  should  be  for  payment  of  any  final  judgment 
which  might  be  obtained  by  the  plaintiffs.  It  appears,  however,  in  this 
court,  that  the  plaintiffs  disclaim  the  existence  of  any  indebtedness 
whatever  to  them  from  the  defendant,  and  the  lien  they  assert  is  simply 
a  retaining  lien,  resting  on  an  indebtedness  due  from  the  Indemnity 
Company  and  upon  the  relation  of  that  company  with  the  defendant. 
As  the  facts  disclosed  in  this  record  show  that  no  such  lien  on  the 
papers  as  the  plaintiffs  claim  can  exist  against  the  defendant,  even 
if  it  might  subsequently  be  shown  that  an  indebtedness  for  professional 
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services  exists  as  against  the  Indemnity  Company,  we  think  the  order 
should  be  modified,  and  that  the  substitution  of  attorneys  should  be 
granted,  and  the  plaintiffs  directed  to  turn  over  the  papers  as  prayed, 
and  that  no  security  be  required  to  be  given. 
It  is  so  ordered. 


(225  Fed.  940) 

CHICAGO  &  A.  R.  CO.  V.  UNITED  STATES  ft  MEXICAN  TRUST  CO.  et  al. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    July  2,  1915.) 

No.  4340. 

(8yllabu9  liy  the  Court.) 

1.  RaILBOADS    ^=»209 — MOBTGAGES — INCOME — PbIOBITT. 

Where  the  mortgaged  property  of  a  railroad  company  is  placed  in  the 
hands  of  a  receiver  before  the  commencement  of  a  suit  to  foreclose  the 
mortgage  and  a  subsequent  suit  for  that  purpose  is  commenced,  the  pro- 
ceedings do  not  impound  the  income  for  the  benefit  of  the  mortgage 
bondholders,  until  either  a  demand  has  been  made  ,of  the  receivers  to 
surrender  the  income  and  the  administration  of  the  property  which 
has  been  refused,  or  an  intervention  lias  been  made  in  the  earlier  suit, 
or  an  application  for  an  order  to  impound  the  income  for  the  benefit 
of  the  bondholders  has  been  made  to  the  court,  or  the  receivership  has 
been  extended  to  the  later  suit,  or  receivers  have  been  appointed  therein. 

[Ed.  Note.— For  other  cases,  see  Railroads,  (Dent  Dig.  %%  092-695; 
Dec  Dig.  <5=»209.] 

2.  Railboads  €=»173,  197— Mortgages — Fobeclosubb. 

A  mortgagee  of  the  property  and  income  of  an  operating  railroad  com- 
pany impliedly  agrees  that  the  current  expenses  of  the  ordinary  opera- 
tion of  the  railroad  for  wages,  supplies,  materials,  and  like  necessities 
of  operation,  for  six  months  before  the  impounding  of  tbe  income  for  its 
benefit,  may  be  first  paid  out  of  the  gross  income  of  operatlcm  before 
that  net  Income  arises  which  the  mortgagee's  lien  holds  fast 

A  court  of  equity,  administering  railroad  property  In  a  foreclosure 
suit,  may  prefer  claims  for  such  current  expenses  to  the  claims  of  bond- 
holders in  payment  out  of  the  surplus  income  of  the  railroad  property  to 
the  claims  of  mortgage  bondholders  secured  by  a  prior  mortgage. 

If  the  current  Income  of  the  property  has  been  diverted  from  the  pay- 
ment of  claims  for  such  current  expenses  to  claims  not  of  this  preferen- 
tial class,  leaving  claims  for  such  current  expenses  unpaid,  the  court 
may,  from  the  proceeds  of  the  corpus  of  the  mortgaged  property,  restore 
and  apply  to  the  payment  of  the  unpaid  claims  for  such  current  expenses 
the  amount  so  diverted. 

But  if  there  has  been  no  diversion  there  can  be  no  restoration.  aticI 
the  amount  that  may  be  so  restored  and  applied  may  not  exceed  the 
amount  so  diverted. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {{  581-587,  662; 
Dec  Dig.  <©=5>173,  197.] 

3.  Receivebs  ^=5>158 — Railboaus — Pbiobitt  of  Claims — BALANCEa 

Conceding,  but  not  admitting,  that  It  Is  the  duty  of  a  railroad  company, 
connecting  with  a  mortgagor  railroad  company,  to  receive  and  transport 
freight  billed  over  Its  line  by  the  mortgagor  company,  that  fact  does 
not  render  its  claims  for  balances  of  repairs  of  cars,  loss  and  damage 
claims,  or  overcharges  arising  from  the  discharge  of  that  duty,  entitled 
to  preference  In  payment  out  of  the  Income  or  out  of  the  corpus  of  the 

^i-^FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key- Numbered  Digests  A  Indexes 


Digitized  by  VjOOQIC 


GHIGAOO  A  A.  B.  CO.  V.  UNITED  STATES  <fe  MEXICAN  TRUST  CO.  65 

mortgagor's  property  over  the  claims  of  bondholders  secured  by  a  prior 
mortgage. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  §§  301-306;  Dec. 
Dig.  <g=>158.] 

4.  Receivers  ^=>158 — Railboads — PRioRirr  of  Claims — "Traffic  Balances." 

"Traffic  balances"  are  the  balances  of  moneys  collected  In  payment  for 
the  transportation  of  passengers  and  freight.  Claims  for  balances  for 
car  repairs,  loss  and  damage,  and  overcharges  are  not  traffic  balances. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  §§  301-306 ;  Dec. 
Dig.  <g=>158.] 

5.  Receivers  ^=>47 — Orders — Construction. 

An  order  made  in  the  appointment  of  receivers,  or  in  the  consolidation 
of  causes,  which  authorizes,  but  does  not  direct  or  order,  receivers  to 
pay  certain  classes  of  claims,  does  not  adjudge  that  claims  within  those 
classes,  which  the  receivers  did  not  pay  under  the  order,  are  entitled 
to  preference  in  payment,  either  out  of  the  income  or  out  of  the  corpus  of 
the  property,  over  the  claims  of  bondholders  secured  by  a  prior  mort- 
gage. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent.  Dig.  {  72;  Dec.  Dig. 
«S=>47.1 

6.  Receivers    ^s»158  —  Railroads  —  Right    of    Mortgagee  —  Prioritt    of 

CLAnis. 

The  claims  of  bondholders,  secured  by  the  lien  of  a  recorded  mortgage 
on  the  property,  the  after-acquired  property,  and  the  income  of  a  rail- 
road company,  to  payment  out  of  the  proceeds  of  the  mortgaged  prop- 
erty, are,  in  the  absence  of  special  circumstances,  such  as  a  surplus,  or 
a  diversion  of  income,  prior  in  right  and  superior  in  equity  to  the  claims 
of  subsequent  creditors  of  the  mortgagor  company  for  unpaid  current  ex- 
penses, although,  when  the  mortgage  was  made  and  recorded,  the  rail- 
road was  not  built,  and  the  mortgage  disclosed  the  fact  that  it  was  made 
to  raise  the  money  to  build  it 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  §§  301-306 ;  Dec. 
Dig.  <S=>158.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  by  the  United  States  &  Mexican  Trust  Company  and  others 
against  the  Kansas  City,  Orient  &  Mexico  Railway  Company  and  oth- 
ers, in  which  the  Chicago  &  Alton  Railroad  Company  intervened. 
From  a  judgment  denying  the  intervener  relief,  it  appeals.    Affirmed. 

William  C.  Scarritt,  Elliott  H.  Jones,  Charles  M.  Miller,  Paul 
Pinkerton,  and  Edward  L.  Scarritt,  all  of  Kansas  City,  Mo.,  for  ap- 
pellant 

Samuel  Untermyer,  of  New  York  City,  and  Samuel  W.  Moore,  of 
Kansas  City,  Mo.,  for  appellees. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  LEWIS, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  complaint  of  the  appellant  in  this 
case  is  that  the  court  below  refused  to  order  $1,074.14,  balances  due 
it  from  the  Kansas  City,  Orient  &  Mexico  Railway  Company  for  car 
repairs,  loss  and  damage  claims  on  shipments  of  freight,  and  over- 
charges, paid  out  of  the  corpus  of  the  latter's  property  in  preference 
to  the  claims  of  bondholders  secured  by  a  prior  mortgage  thereon.    The 

^»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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mortgage  was  made  on  February  1, 1901,  and  it  created  a  lien  upon  the 
property,  the  after-acquired  property,  and  the  income  of  the  Orient 
Company  to  secure  the  payment  of  the  bonds  issued  thereunder.  The  re- 
pairs and  overcharges  were  made,  and  the  loss  and  damage  claims  were 
incurred,  between  January  9,  1910,  and  March  7,  1912,  when  a  credi- 
tors' bill  was  filed  against  the  Orient  Company,  and  receivers  were  ap- 
pointed by  the  court  below,  who  took  possession  of  its  property  and 
proceeded  to  operate  its  railroad.  Afterwards,  on  August  7, 1912,  the 
trustee  named  in  the  mortgage  filed  a  bill  to  foreclose  it,  and  on  De- 
cember 24,  1912,  the  two  suits  were  consolidated,  the  receivership  was 
extended  over  the  foreclosure  suit,  and  the  income  of  the  railway  com- 
pany was  first  impounded  for  tlie  benefit  of  the  bondholders  secured 
by  the  mortgage. 

[  1  ]  Where  the  mortgaged  property  of  a  railroad  company  is  placed 
in  the  hands  of  a  receiver  before  the  commencement  of  a  suit  to  fore- 
close the  mortgage,  and  a  subsequent  suit  for  that  purpose  is  com- 
menced, the  proceedings  do  not  impound  the  income  for  the  bene- 
fit of  the  mortgage  bondholders  until  either  a  demand  has  been 
made  of  the  receivers  to  surrender  the  income  and  the  administration 
of  the  property,  which  has  been  refused,  or  an  intervention  has  been 
made  in  the  earlier  suit,  or  an  application  for  an  order  to  impound 
the  income  for  the  benefit  of  the  bondholders  has  been  made  to 
the  court,  or  the  receivership  has  been  extended  to  the  later  suit,  or 
receivers  have  been  appointed  therein.  Oilman  v.  Telegraph  Co.»  91  U. 
S.  603,  617,  23  L.  Ed.  405;  Galveston  R.  R.  Co.  v.  Cowdrey,  11  Wall. 
459,  20  L.  Ed.  199;  Freedman's  Saving  Co.  v.  Shepherd,  127  U.  S. 
494,  502,  8  Sup.  Ct.  1250,  32  L.  Ed.  163 ;  United  States  Trust  Co.  v. 
Wabash  Railway,  150  U.  S.  287,  305-309,  14  Sup.  Ct.  86,  37  L.  Ed. 
1085 ;  Agra  &  Masterman's  Bank  v.  Barry,  3  Irish  Reports,  Equity, 
443,  450;  Howell  v.  Ripley,  10  Paige  (N.  Y.)  43,  48;  American  Loan 
&  Trust  Co.  V.  Central  Vermont  R.  Co.  (C.  C.)  86  Fed.  390,  392; 
American  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798,  24  L.  Ed.  144; 
Teal  V.  Walker,  HI  U.  S.  242,  249,  250,  4  Sup.  Ct.  420,  28  L.  Ed.  415 ; 
Atlantic  Trust  Co.  v.  Dana,  128  Fed.  209,  219,  62  C.  C.  A.  657,  667; 
Hook  V.  Bosworth,  64  Fed.  443,  448,  12  C.  C.  A.  208. 

On  January  6,  1914,  the  Chicago  &  Alton  Railroad  Company  in- 
tervened in  the  consolidated  cause,  set  forth  its  claim,  and  prayed  its 
payment  in  preference  to  the  payment  of  the  claims  of  the  bondholders. 
On  February  2,  1914,  a  decree  of  foreclosure  of  the  mortgage  and  of 
sale  of  the  mortgaged  premises  to  pay  the  bonds,  aggregating  ^4,- 
538,000,  which  were  thereby  adjudged  to  be  secured  by  the  mortgage 
by  a  first  lien  from  February  1,  1904,  on  the  property,  the  after-ac- 
quired property,  and  the  income  of  the  railroad  company,  was  rendered 
and  on  July  6,  1914,  the  mortgaged  property  was  sold  for  $6,001,000  to 
the  Kansas  City,  Mexico  &  Orient  Railroad  Company.  There  was  no 
diversion  of  the  income  of  the  railway  company  from  the  payment  of 
the  current  expenses  of  the  ordinary  operation  of  the  raifroad  for 
wages,  materials,  supplies,  and  like  necessities  of  operation  to  the 
payment  of  claims  of  an  inferior  class,  such  as  for  interest  on  a  bonded 
debt,  for  borrowed  money,  and  for  unnecessary  improvements  of  the 
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nwrtgaged  property,  and  the  only  question  was  whether  or  not  the 
claim  of  the  intervener  was  entitled  in  equity  to  a  preference  over 
the  claims  of  the  bondholders  in  payment  out  of  the  proceeds  of  the 
body  of  the  property.  The  court  below  was  of  the  opinion  that  $1,074.- 
14  of  it  was  not  so  entitled,  and  tlie  intervener  has  appealed  to  this 
court  to  reverse  that  decision. 

The  first  impression  which  the  facts  in  this  case  make  upon  the 
mind  is  that  the  ruling  of  the  court  was  right.  The  railway  com- 
pany made  and  recorded  a  trust  deed  of  its  property,  its  after-ac- 
quired property,  and  its  income  on  February  2,  1901,  whereby  it 
fastened  a  first  lien  thereon  to  secure  the  payment  of  the  bonds  issued 
thereunder.  Thereafter  the  intervener,  in  the  face  of  the  prior  mortgage, 
extended  credit  to  the  Orient  Railway  Company  for  the  balances  of 
car  repairs,  loss  and  damage  claims,  and  overcharges  for  which  it 
makes  its  claim.  The  lien  of  the  mortgage  was  of  record,  and  the  in- 
tervener had  legal  notice  of  it.  After  that  mortgage  was  made  and 
recorded  the  Orient  Company  had  no  power  by  any  contract  or  prom- 
ise it  could  make  to  give  any  of  its  other  debts  a  lien  on  its  property 
superior  to  that  of  the  mortgage  bondholders,  and  it  never  made  or 
tried  to  make  any  such  agreement  or  promise.  When  these  balances 
for  car  repairs,  loss  and  cfcimage  claims,  and  overcharges  are  analyzed 
and  thoughtfully  considered,  they  amount  to  nothing  more  than  simple 
debts  of  the  Orient  Company  for  labor  done  and  for  money  advanced 
by  the  intervener  for  the  mortgagor  company  subsequent  to  and  with 
notice  of  the  prior  lien  of  the  mortgage.  So  it  seems  that  the  inter- 
vener has  no  right  at  law  or  in  equity  by  virtue  of  any  promise  or 
agreement  of  the  Orient  Company,  or  of  the  bondholders,  to  payment 
in  preference  to  the  latter  out  of  tlie  proceeds  of  the  mortgaged  prop- 
erty. 

[2]  It  is  true  that  a  mortgagee  of  the  property  and  income  of  an 
operating  railroad  company  impliedly  agrees  that  the  current  expenses 
of  the  ordinary  operation  of  the  railroad  for  wages,  supplies,  ma- 
terials, and  such  necessities  of  operation  for  six  months  before  the  im- 
pounding of  the  income  for  its  benefit  may  be  first  paid  out  of  the  gross 
income  of  operation,  before  that  net  income  arises  which  the  mort- 
gagee's lien  holds  fast,  and  that  a  court  of  equity  administering  rail- 
road property  in  a  foreclosure  suit  may  prefer  unpaid  claims  for  such 
current  expenses  incurred  within  six  months  before  the  impounding  of 
the  income  to  the  claims  of  bondholders  secured  by  a  prior  mortgage  in 
its  distribution  of  the  surplus  income  of  the  property,  and  that  if  in- 
come has  been  diverted  from  the  payment  of  such  current  expenses, 
leaving  some  of  them  unpaid,  to  the  pajrment  of  other  debts  of  the 
mortgagor  not  in  this  preferential  class,  the  court  may  restore  from 
the  proceeds  of  the  corpus  of  the  property  the  amount  thus  diverted 
and  apply  it  to  the  payment  of  such  current  expenses.  But  if  there 
has  been  no  diversion  there  can  be  no  restoration,  and  the  amount  of 
the  restoration  cannot  exceed  the  amount  of  the  diversion.  Conceding, 
"without  admitting,  that  the  consideration  of  the  claim  of  the  intervener 
is  a  part  of  the  current  expenses  of  the  ordinary  operation  of  the  rail- 
road for  necessities  of  operation,  such  as  wages  and  supplies,  so  that 
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it  might  be  preferred  in  payment  out  of  surplus  income,  or  out  of 
moneys  taken  from  the  proceeds  of  the  corpus  of  the  property  and 
restored  to  the  place  of  moneys  diverted  from  the  payment  of  current 
expenses,  yet  there  is  no  such  surplus  income  in  this  case,  and  there 
was  no  such  diversion,  therefore  there  can  be  no  restoration,  and  no 
payment  of  this  claim  out  of  the  proceeds  of  the  sale  of  the  property. 
It  is  only  when  current  income  has  been  diverted  from  the  payment 
of  current  expenses  of  the  ordinary  operation  of  the  railroad  for 
wages,  supplies,  and  such  necessities  of  operation,  leaving  a  part  of 
such  current  expenses  unpaid,  and  applied  to  the  payment  of  interest 
on  bonds,  or  of  claims  for  construction,  or  for  unnecessary  better- 
ments and  the  like,  which  inure  to  the  benefit  of  the  bondholders,  that 
claims  for  such  current  expenses  may  be  paid  out  of  the  proceeds  of 
the  body  of  the  property.  Gregg  v.  Metropolitan  Trust  Co.,  19/  U. 
S.  183,  190,  25  Sup.  Ct.  415,  49  L.  Ed.  717;  Carbon  Fuel  Co.  v.  Chica- 
go, C.  &  L.  R.  Co.,  202  Fed.  172,  174,  120  C.  C.  A.  460;  Illinois  Trust 
&  Savings  Bank  v.  Doud,  105  Fed.  123,  131,  132,  148,  149,  44  C.  C. 
A.  389,  52  L.  R.  A.  481 ;  Rodger  Ballast  Car  Co.  v.  Omaha,  K.  C.  &  E. 
R.  Co.,  154  Fed.  629,  632,  83  C.  C.  A.  403. 

[3]  Notwithstanding  the  facts,  and  the  established  principles  and 
rules  of  equity  adverted  to,  counsel  for  the  intervener  insist  that  its 
claim  should  be  preferred  in  payment  out  of  the  proceeds  of  the  sale 
of  the  body  of  the  mortgaged  property.  They  contend  that  it  should 
be  so  preferred  in  payment  because  the  intervener  was  a  common  car- 
rier, and  a  connecting  carrier  with  the  mortgagor  company,  and  was 
in  duty  bound  under  the  law  to  accept  and  carry  shipments  of  freight 
billed  over  its  road  by  the  mortgagor,  and  they  cite  in  support  of  tliis 
contention  the  act  of  Congr^^s  which  imposes  on  the  initial  carrier 
liability  to  the  holder  of  a  bill  of  lading  or  receipt  for  an  interstate 
shipment  for  any  loss  or  damage  to  the  property  shipped  caused  by  it, 
or  by  any  common  carrier  to  which  the  property  is  delivered — 34  Stat. 
584,  595,  c.  3591,  §  7,  U.  S.  Comp.  Stat.  1913,  §  8592,  p.  3875  (11)— 
and  the  fact  that  it  is  unlawful  for  a  common  carrier  engaged  in  inter- 
state commerce  to  overcharge  a  shipper.  They  cite  no  act  of  Con- 
gress, however,  and  no  decision  of  any  court,  that  a  mortgagor  railway 
company,  which,  as  a  common  carrier,  or  a  common  carrier  which,  as 
a  connecting  carrier  therewith,  or  both  together,  may,  by  failing  to  pay 
their  debts  to  each  other,  or  by  overcharging  shippers,  or  by  any  other 
wrongful  act,  deprive  bondholders  of  the  mortgagor  company  of  their 
prior  lien,  or  impose  upon  them  penalties  for  the  wrongdoing  of  the 
carriers.  Conceding,  but  not  admitting,  that  it  is  the  duty  of  connecting 
carriers  engaged  in  interstate  commerce  to  receive  and  carry  freight 
billed  over  their  lines  by  other  railroad  companies,  it  does  not  follow 
that  the  discharge  of  that  duty,  or  the  failure  to  discharge  it,  deprives 
bondholders  secured  by  a  prior  mortgage  of  their  lien,  or  makes  any 
debt  or  obligation  of  the  mortgagor  company  arising  out  of  the  dis- 
charge or  out  of  the  failure  to  discharge  that  duty  superior  in  equity  to 
the  lien  of  the  bondholders.  As  the  assumption  of  the  duties  and  the 
conduct  of  the  business  of  a  common  carrier,  and  the  continuance  of 
that  assumption  and  the  discharge  of  that  duty,  are  not  compulsory 
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Upon  any  corporation,  but  constitute  a  voluntary  undertaking,  a  cor- 
poration which  enters  into  or  continues  that  undertaking  in  the  face 
of  a  mortgage  on  a  connecting  line  does  not  thereby  render  its  claims 
against  the  mortgagor  company  arising  therefrom  superior  in  equity 
to  those  of  the  bondholders  secured  by  a  prior  mortgage  upon  its  prop- 
erty. 

The  second  contention  of  counsel  for  the  intervener  is  that  its  claim 
is  entitled  to  preference  in  payment  out  of  the  corpus  of  the  mort- 
gaged property,  because  it  is  founded  on  services  rendered  by  it 
which  were  "absolutely  necessary  to  the  business  of  the  railway  to 
keep  the  road  a  going  concern  from  day  to  day,  so  that  the  com- 
pany's property  would  be  preserved;  and  its  public  duty  discharged." 
It  is  a  complete  answer  to  this  contention  that  the  Supreme  Court  has 
decided,  and  that  decision  still  stands  without  reversal  or  modifi- 
cation, that  even  a  claim  of  such  a  nature  accruing  within  six 
months  prior  to  the  receivership  may  not  be  preferred  in  payment  out 
of  the  corpus  of  the  mortgaged  property  to  the  claim  of  the  bondhold- 
ers secured  thereon  in  the  absence  of  that  diversion  of  income  which 
is  lacking  in  this  case.  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S. 
183,  190,  25  Sup.  Ct.  415,  49  L.  Ed.  717. 

Moreover,  there  are  two  grounds — (1)  the  diversion  of  income; 
and  (2)  the  necessity  or  business  policy  of  immediate  payment — on 
which  claims  for  current  expenses  for  necessities  of  operation  have 
been  paid  out  of  the  corpus  of  the  property.  Miltenberger  v.  Logans- 
port  Railway  Co.,  106  U.  S.  286, 308,  311,  1  Sup.  Ct.  140,  27  L.  Ed.  117 ; 
Union  Trust  Co.  v.  Illinois  Midland  Co.,  117  U.  .S.  434,  457,  6  Sup. 
Ct.  809,  29  L.  Ed.  963.  But  the  decisions  of  the  Supreme  Court  in  the 
cases  in  which  such  claims  were  allowed  on  the  second  ground  were 
rendered  more  than  15  years  ago,  before  the  series  of  decisions  found 
in  Kiieeland  v.  American  Loan  &  Trust  Co.,  136  U.  S.  89,  98,  10  Sup. 
Ct.  950,  34  L.  Ed.  379,  Morgan's  Co.  v.  Texas  Central  Railway,  137 
U.  S.  171,  196,  198,  11  Sup.  Ct.  61,  34  L.  Ed.  625,  Thompson  v.  Vallej 
Railroad  Co.,  132  U.  S.  68,  71,  73,  10  Sup.  Ct.  29,  33  L.  Ed.  256, 
Thomas  v.  Western  Car  Co.,  149  U.  S.  95,  110,  13  Sup.  Ct.  824,  37 
L.  Ed.  663,  Southern  "Railway  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  257, 
2%,  20  Sup.  Ct.  347,  44  L.  Ed.  458,  Lackawanna  Iron  &  Coal  Co.  v. 
Farmers'  Loan  &  Trust  Co.,  176  U.  S.  298,  315,  20  Sup.  Ct.  363,  44 
L.  Ed.  475,  and  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  183,  190, 
25  Sup.  Ct.  415,  49  L.  Ed.  717,  which  so  narrowly  limit  and  clearly 
define  preferential  claims,  were  rendered,  and  the  earlier  cases  were 
largely  controlled  by  the  element  of  estoppel.  A  thoughtful  consid- 
eration of  those  cases  and  others  whicli  have  followed  them,  and  of 
the  opinions  in  the  later  cases  in  the  Supreme  Court  which  have  been 
cited,  convinces  that  if  claims  of  the  nature  of  those  allowed  as  pref- 
erential in  the  Miltenberger  and  Union  Trust  Company  Cases  were 
now  presented,  under  objection  of  bondholders  under  no  estoppel,  to 
the  Supreme  Court,  they  would  be  denied  preference  over  the  claims 
of  the  bondholders  in  payment  out  of  the  corpus  of  the  mortgaged 
property. 

Again,  if  a  claim  for  the  current  expenses  of  the  necessities  of  the 
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operation  of  a  railroad  is  payable  in  preference  to  the  claims  of 
secured  bondholders  out  of  the  corpus  of  the  property  in  any  case 
in  the  absence  of  diversion  of  the  income  from  such  expenses,  it  is 
only  when  such  preferential  payment  is  necessary  to  keep  the  railroad 
a  going  concern,  or  when  its  preferential  payment  is  necessary  to 
prevent  a  loss  at  least  equal  to  the  amount  of  the  payment.  Gregg 
V.  Metropolitan  Trust  Co.,  197  U.  S.  186,  187,  25  Sup.  Ct.  415,  49  L. 
Ed.  717;  Moore  v.  Donahoo,  217  Fed.  177,  181-183,  133  C.  C.  A.  171 ; 
Taylor  v.  Delaware  &  E.  R.  Co.,  213  Fed.  622,  624,  130  C.  C.  A.  214. 
The  evidence  in  this  case  goes  no  farther  than  the  testimony  of  one 
witiless  that  it  was  not  necessary  for  the  mortgagor  company,  or 
the  receivers,  to  ship  freight  on  the  railroads  of  other  companies,  but 
that  they  could  take  it  on  junction  settlement,  instead  of  on  interstate 
account,  although  they  generally  have  such  interline  accounts  with 
connecting  carriers  as  that  out  of  which  the  intervener's  claim  for  the 
balances  arose,  and  that  if  these  claims  for  balances  were  unpaid, 
and  the  connecting  carriers  refused  to  carry  their  freight,  this  would 
disrupt  their  freight,  and  be  a  serious  detriment  to  their  business.  This 
evidence  falls  far  short  of  proof  that  the  preferential  payment  of  the 
intervener's  claim  was  either  necessary  to  keep  the  Orient  Company's 
railroad  a  going  concern,  or  to  prevent  a  loss  as  great  as  the  amount 
of  its  payment,  and  it  is  therefore  not  entitled  to  preference  in  pay- 
ment on  that  ground. 

[4,  5]  Three  hundred  and  seven  dollars  and  twenty-four  cents  of  the 
intervener's  claim  accrued  between  September  1,  1911,  and  March 
7,  1912,  when  the  receivers  were  appointed  Under  the  administration 
bill,  and  in  the  order  appointing  them  the  court  authorized  them  to 
pay  out  of  any  income  or  revenue  coming  to  their  hands  debts  con- 
tracted by  the  Orient  Company  after  September  1,  1911,  for  services 
of  employes  in  the  operation  of  the  railroad,  for  necessary  materials 
and  supplies  and  for  traffic  balances.  Counsel  suggest  that  this  order 
adjudged  the  intervener's  claim  for  these  $307.24  entitled  to  prefer- 
ence in  payment  over  the  claims  of  the  bondholders.  There  are  many 
reasons  against  the  adoption  of  this  suggestion.  In  the  first  place, 
traffic  balances  are  the  balances  of  money  collected  in  payment  for  the 
transportation  of  passengers  and  freight.  The  balances  for  car  re- 
pairs, loss  and  damage  claims,  and  overcharges  are  not  traffic  balances. 
In  the  second  place,  the  order  of  March  /,  1912,  was  made  in  the 
absence  of  notice  to  the  trustee  or  the  bondholders  under  the  mort- 
gage, and  before  it  or  they  became  parties  to  the  proceedings.  That 
order,  therefore,  could  not  be  an  adjudication  of  their  rights  as 
against  the  intervener  to  prior  payment  under  the  lien  of  their  mort- 
gage. Not  only  this,  but  the  order  does  not  direct  or  command  the 
payment  of  the  claims  mentioned.  It  merely  authorizes  the  receivers 
to  pay  such  of  them  as  in  their  good  judgment  they  deem  it  desirable 
to  pay,  and  they  deemed  it  inadvisable  to  pay  the  claim  of  the  inter- 
vener. That  preliminary  order  of  appointment  of  the  receivers  was, 
therefore,  no  adjudication  of  the  right  to  the  preference  in  payment 
of  any  of  the  parties  in  interest  in  the  question  now  under  considera- 
tion.   An  order  made  in  the  appointment  of  receivers,  or  in  the  con- 
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solidation  of  causes,  which  authorizes,  but  does  not  direct  or  order, 
receivers  to  pay  certain  classes  of  claims,  does  not  adjudge  that  claims 
within  these  classes  which  the  receivers  did  not  pay  under  the  order 
are  entitled  to  preference  in  payment,  either  out  of  the  income  or  out  of 
the  corpus  of  the  property  over  the  claims  of  bondholders  secured  by 
the  prior  mortgage. 

[8]  Finally,  counsel  for  the  inter\'ener  argue  that  it  is  entitled  to 
a  preference  over  the  bondholders  because  they  bought  their  bonds 
with  notice,  disclosed  in  the  face  of  the  trust  deed  itself,  that  their 
bonds  were  issued  and  the  trust  deed  was  made  to  raise  money  to 
build  the  railroad,  that  the  railroad  was  not  completed,  and  that  its 
construction  had  only  been  commenced.  This  contention,  however, 
is  put  at  rest  by  the  opinions  and  decisions  of  the  Supreme  Court  in 
Dunham  v.  Railway  Co.,  1  Wall.  254,  266,  267,  17  L.  Ed.  584,  Galves- 
ton Railroad  v.  Cowdrey,  11  Wall.  459,  481,  20  L.  Ed.  199,  Thompson 
V.  Valley  R.  R.  Co.,  132  U.  S.  68,  73,  74,  10  Sup.  Ct.  29,  33  L.  Ed. 
256,  Porter  v.  Pittsburgh,  Bessemer  Steel  Co.,  120  U.  S.  649,  670,  671, 
7  Sup.  Ct.  1206,  30  L.  Ed.  830,  Toledo,  etc.,  R.  R.  Co.  v.  Hamilton, 
134  U.  S.  296,  298,  299,  300,  10  Sup.  Ct.  546,  33  L.  Ed.  905.  The 
claims  of  bondholders  secured  by  the  lien  of  a  recorded  mortgage 
on  the  property,  the  after-acquired  property,  and  the  income  of  a  rail- 
road company,  to  payment  out  of  the  proceeds  of  the  mortgaged  prop- 
erty are,  in  the  absence  of  special  circumstances,  such  as  a  surplus, 
or  a  diversion  of  income,  prior  in  right  and  superior  in  equity  to  the 
claims  of  subsequent  creditors  of  the  mortgagor  company  for  unpaid 
current  expenses,  although  when  the  mortgage  was  made  and  recorded 
the  railroad  was  not  built,  and  the  mortgage  disclosed  the  fact  that  it 
was  made  to  raise  the  money  to  build  it 

Let  the  order  below  be  <feirmed. 


(225  Fed.  947) 

AMERICAN  PIPE  &  CONSTRUCTION  CO.  v.  WESTCHESTER  COUNTY. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  6,  1915.) 

No.  23S. 

L  Counties  ^=»114 — Officers — Seweb  Construction  Board — Scope  of 
Agency — Statute. 

Under  Laws  N.  Y.  1905>  c.  646,  creating  the  Bronx  Valley  sewer  com- 
mission, with  authority  to  construct  a  sewer,  and  declaring  that  con- 
tracts therefor  should  be  executed  In  triplicate  by  the  contractor,  on  the 
one  part,  and  the  sewer  commissioners,  "acting  for  the  county  of  West- 
chester," on  the  other  part,  where  the  sewer  work  was  done  In  accord- 
ance with  the  omtract  with  the  commissioners,  the  county  was  liable 
therefor,  since  the  commissioners  acted  for  the  coimty  as  its  duly  author- 
ized agent. 

[Ed.  Note. — For  other  cases,  see  Ck)unties,  CJent.  Dig.  §§  174,  175 ;  Dec. 
Dig.  <g=>114.] 

2.  (Aunties  ^s»129 — Claims — Enforcement. 

Under  the  CJounty  Law  (CJonsol.  Laws  N.  Y.  c.  11),  where  a  duly  author- 
ized county  sewer  commission  contracted  for  the  construction  of  a 
sewer,  and  upon  completion  of  the  work  refused  to  audit  certain  of  the 

^9For  other  caaffi  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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contractor's  claims,  such  contractor  was  not  remitted  by  the  refusal  to 
mandamus  and  certiorari,  or  an  action  in  equity  for  its  remedy,  but 
could  sue  at  law. 

[Ed.  Note. — For  other  cases,  see  Ck>untles,  Cent  Dig.  §  197;  Dec  Dig. 
<&=>129.] 

3.  Counties  ^=>129 — Claims — ^Defense — ^Action  at  Law  fob  Partial  Bene- 
fit. 

Where  a  duly  authorized  county  sewer  commission  contracted  for  the 
construction  of  a  sewer,  which  would  benefit  only  a  portion  of  the  coun- 
ty upon  completion  the  county  could  not,  in  an  action  at  law,  resist  the 
contractor's  claim  on  the  ground  that,  if  the  plaintiff  obtained  Judgm^it, 
it  would  result  in  compelling  the  whole  county  to  bear  the  expense  of 
an  improvement  beneficial  to  only  imrt  of  the  county,  there  being  no 
method  by  which,  in  an  action  at  law,  the  county  authorities  could  be 
compelled  to  confine  a  tax  levy  hecessary  to  pay  plaintiff's  demand  to  the 
limited  area  benefited,  since  the  right  which  a  creditor  has  to  obtain 
payment  of  a  county  is  not  to  be  confused  with  the  right  of  the  county  to 
obtain  funds  with  which  to  pay  his  claim;  the  manner  in  which  taxes 
must  be  levied  legally  to  pay  all  the  bonds  given  to  raise  money  to  pay- 
debt  in  such  a  case  not  affecting  plaintiff's  right  to  a  Judgment 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  |  197;  Dec.  Dig. 
<g=>129.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  on  writ  of  error  to  review  a  judgment  of 
the  United  States  District  Court  for  the  Southern  District  of  New 
York,  which  dismissed  the  complaint  upon  the  ground  that  the  plaintiff 
could  not  proceed  at  law. 

The  American  Pipe  &  Construction  Company,  plaintiff  herein,  is  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  state  of  New  Jersey,  and 
duly  filed  the  statement  and  designation  required  by  the  General  Corporation 
Law  of  the  state  of  New  York  in  the  office  of  the  secretary  of  the  state  of  New 
York,  and  has  otherwise  complied  with  the  laws  of  that  state  authorizing  for- 
eign corporations  to  do  business  In  New  York.  The  Mack  Paving  &  Construc- 
tion Company,  hereinafter  mentioned,  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Pennsylvania,  and  it  likewise  has  complied 
with  the  laws  of  the  state  of  New  York  authorizing  foreign  corporations  to 
do  business  in  the  state.  The  defendant  is  a  municipal  corporation  created 
and  existing  under  the  laws  of  the  state  of  New  York  and  residing  in  the 
Southern  district  thereof. 

The  defendant,  it  is  alleged,  entered  into  a  contract  on  January  16,  190S, 
with  the  plaintiff's  assignor,  the  Mack  Paving  &  Construction  Company,  here- 
inafter referred  to  as  the  Paving  Company.  The  contract,  however,  was  made 
directly  with  the  Bronx  Valley  sewer  commission.  That  commission  was 
created  by  chapter  646  of  the  Laws  of  the  State  of  New  York  for  the  year 
1005,  and  by  acts  supplemental  and  amendatory  thereto;  and  it  is  claimed 
that  in  what  the  commission  did  in  this  matter  it  was  acting  for  and  bound 
the  county  of  Westchester.  The  contract  of  January  16,  1908,  provided  that 
the  Paving  Company  should  construct,  complete,  and  equip  for  the  county  of 
Westchester  certain  sections  of  what  is  known  as  the  **Bronx  Valley  sewer." 
That  contract  was  modified  subsequently  by  a  farther  contract  of  May  5, 
1911.  The  contract  as  modified  provided  for  the  construction  of  a  sewer  of 
upwards  of  15  miles  in  length,  and  is  alleged  to  have  been  duly  performed  by 
and  on  behalf  of  the  Paving  Company,  and  the  work  was  duly  completed  and 
delivered  into  the  possession  of  the  defendant,  and  was  accepted  by  it  on  May 
5,  1911. 

The  complaint  covers  50  printed  pages  and  sets  up  55  claims,  amounting  in 
the  aggregate  to  $891,952.86,  for  which  it  asks  Judgment,  with  interest.     It 
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contains  allegations  of  wrongful  Interpretation  of  the  contract  by  tbe  engineer 
in  charge  of  the  work  of  construction;  the  compelling  of  the  contractor  to 
construct  the  work  in  accordance  with  such  erroneous  and  arbitrary  adop- 
tion of  prices  for  the  work  not  provided  in  the  schedule  of  unit  prices;  fail- 
ure and  refusal  to  certify,  and  false  certification  as  to  work  done ;  arbitrary 
rejection  of  certain  materials;  arbitrary  change  of  plan;  prevention  of 
work  ;  damages  for  delay ;  loss  of  interest  from  false  certification  of  monthly 
estimates;  wrongful  deferring  of  part  of  final  payment;  wrongful  delay  in 
securing  use  of  easements  necessary  for  the  prosecution  of  the  work;  in- 
creased cost  of  work,  owing  to  arbitrary  changes;  arbitrary  reduction  of 
unit  prices;  additional  expenses  of  removing  debris  accumulated  during  the 
delay  wrongfully  caused ;  and  wrongful  refusal  to  render  decisions  promptly. 
The  answer  denies  that  there  is  any  basis  in  law  or  in  fact  for  the  claims 
made  by  defendant,  and  it  demands  Judgment  against  plaintiff  for  the  sum 
of  $223,330.44,  with  interest,  for  certain  payments  made  to  the  plaintiff  by 
tbe  defendant,  which  It  Is  alleged  were  made  illegally  and  v^ithout  authority 
of  law. 

John  C.  Wait,  of  New  York  City  (Herbert  McKennis,  of  New  York 
City,  of  counsel),  for  plaintiff  in  error. 

Charles  A.  Van  Auken,  of  New  Rochelle,  N.  Y.  (Arthur  M.  John- 
son, of  Mt.  Vernon,  N.  Y.,  of  counsel),  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
action  has  been  brought  against  a  public  corporation  to  recover  com- 
pensation for  work  done  in  the  construction  of  portions  of  a  public 
sewer.  The  court  below  has  dismissed  the  complaint,  and  a  question 
has  been  raised  which  is  of  great  importance  to  these  parties. 

[  1  ]  Although  the  contract  was  made  with  the  Bronx  Valley  sewer 
commission  the  act  of  the  Legislature  of  New  York  which  created  the 
commission  and  which  gave  it  authority  to  construct  the  sewer  de- 
clared that  the  contracts  should  be  executed  *4n  triplicate  by  the  con- 
tractor or  contractors  on  the  one  part  and  the  said  sewer  commission- 
ers, acting  for  the  county  of  Westchester,  on  the  other  part."  The 
county  of  Westchester  needed  a  sewer  in  the  Bronx  Valley  for  the 
protection  of  the  citizens  living  there.  The  law  under  which  the  work 
was  done  authorized  the  sewer  commissioners  to  construct  the  sewer 
wthin  the  county  of  Westchester,  with  an  outlet  sanitary  sewer 
through  the  city  of  Yonkers,  for  the  purpose  of  preserving  the  health 
of  the  people  of  Westchester  county.  The  commissioners  are  directed 
to  file  their  oaths  with  the  clerk  of  the  board  of  supervisors  of  West- 
chester county  and  to  report  annually  to  that  board.  The  county  treas- 
urer of  Westchester  county  is  ex  officio  a  member  of  the  board  of 
sewer  commissioners,  who  are  to  carry  on  the  work  for  the  best  in- 
terests of  the  taxpayers  and  the  people  of  Westchester  county.  In 
fact,  the  act  authorizing  this  sewer  recognizes  in  almost  every  para- 
graph that  the  work  is  for  the  benefit  of  the  county,  and  is  to  be 
built  and  maintained  by  it.  It  is  not  necessary  to  complicate  a  very 
plain  situation  by  a  strained  and  technical  interpretation  of  the  rela- 
tions of  the  parties.  In  entering  into  the  contracts  with  the  Paving 
Company  the  sewer  commissioners  acted  for  the  county  of  Westchester, 
and  the  county  is  bound  by  the  contracts  made  by  its  duly  authorized 
agents,  and  is  liable  to  pay  for  the  work  done  in  accordance  with  the 
terrns  of  the  contracts. 
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In  Horton  v.  Andnis,  191  N.  Y.  231,  83  N.  E.  1120  (1908),  the  con- 
stitutionality of  the  act  which  created  the  Bronx  Valley  sewer  com- 
mission and  authorized  it  to  construct  the  sewer  was  sustained.  The 
question  came  up  in  a  taxpayer's  action  brought  against  the  commis- 
sioners to  restrain  them  from  undertaking  or  prosecuting  the  work. 
The  decision  of  the  New  York  Court  of  Appeals  in  that  case  estab- 
lished the  fact  that  the  act  not  only  did  not  violate  tKe  Constitution 
of  the  state,  but  also  that  the  obligations  incurred  under  the  act  were 
county  obligations.  The  act  authorized  the  issuance  of  bonds  by  the 
county  to  raise  the  funds  necessary  for  the  construction  of  the  sewer. 
The  state  Constitution  prohibits  a  county  from  incurring  any  debts 
except  for  county  purposes.  The  court  held  that  the  act  required  the 
county  to  incur  a  debt,  and  that  it  was  a  debt  for  a  county  purpose. 
'*We  think  that  it  plainly  is"  a  debt  for  such  a  purpose,  said  the  court; 
and  it  was  also  said  that  the  fact  that  the  county  was  ultimately  to 
be  reimbursed  by  the  local  assessments  provided  by  the  act  did  not 
relieve  the  county  from  its  primary  obligation.  It  seems  that  a  large 
part  of  Westchester  county,-  including  the  towns  of  White  Plains, 
Greenburgh,  Scarsdale,  East  Chester,  the  city  of  Mt.  Vernon,  and 
part  of  the  city  of  Yonkers,  is  to  drain  into  this  sewer.  This  territory, 
constituting  the  Bronx  Valley,  drains  into  the  Bronx  river,  which  is 
described  as  an  insignificant  stream  and  utterly  inadequate  longer  to 
dispose  of  the  sewage  of  this  area,  which  has  become  quite  densdy 
populated.  The  act,  therefore,  authorized  the  construction  of  a  trunk 
sewer  to  collect  all  this  sewage  and  divert  it  from  the  Bronx  to  the 
Hudson  river.  The  court  said  that  the  Legislature  might  have  pre- 
scribed some  special  method  of  joint  action  between  the  several  mu- 
nicipalities through  which  the  sewer  was  to  be  constructed,  but  that 
it  was  not  obliged  to  take  that  course.    It  added  that : 

"It  seems  to  us  more  In  conformity  with  tbe  general  frame  of  the  state 
government  that  the  prosecution  of  a  work  which  exceeded  the  domain  of 
any  one  municipality  should  be  conferred  upon  the  next  higher  political  or- 
ganization which  was  capable  of  performing  it  and  within  whose  territory 
lay  the  whole  improvement." 

Assuming,  then,  that  the  contract  made  by  the  Bronx  Valley  com- 
missioners is  the  contract  of  Westchester  county,  and  that  the  obliga- 
tion is  the  county's  obligation,  and  that  the  plaintiff  is  the  creditor  of 
the  county,  we  come  to  inquire  whether  he  can  assert  his  rights  in 
this  action. 

[2]  It  is  claimed  that  under  the  County  Law  of  the  state  of  New 
York  (chapter  16  of  the  Laws  of  1909  [Consol.  Laws,  c.  11],  formerly 
chapter  686  of  the  Laws  of  1892),  a  creditor  of  the  county  has  only  a 
choice  of  remedy  as  against  the  county;  that  he  must  either  submit 
his  claim  to  the  county  auditing  officials  for  audit,  which  in  this  case 
would  be  to  the  Bronx  Valley  sewer  commission,  or  witliout  present- 
ing the  claim  for  audit  bring  an  action  at  law.  The  complaint  shows 
that  the  claims  involved  here  were  presented  to  the  Bronx  Valley 
sewer  commission  and  that  that  board  refused  to  audit  them.  It  is 
argued  from  this  that  the  refusal  remitted  the  plaintiff  to  mandamus 
and  certiorari,  or  an  action  in  equity.  We  cannot  concur  in  this  con- 
struction of  the  law.    As  to  these  claims  the  Bronx  Valley  sewer  com- 
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mission  are  legally  constituted  agents  of  the  county  of  Westchester 
for  the  auditing  of  the  claims.  They  had  the  sole  authority  to  audit 
them,  and  when  they  refused  to  do  so  the  county  was  bound  by  their 
action,  which  is  to  be  taken  as  conclusive  evidence  of  the  intention 
not  to  audit  them.  But  the  rig'ht  of  the  plaintiff  to  recover  for  work 
done  for  the  county,  and  accepted  by  the  county,  cannot  be  defeated 
by  the  refusal  of  the  county  to  audit  his  claims.  Neither  is  the  con- 
tractor imder  any  obligation  to  compel  by  mandamus  the  board  of 
sewer  commissioners  to  do  its  duty.  He  has  performed  his  work 
and  not  been  paid,  and  the  failure  of  the  officials  of  the  county  to  do 
what  the  law  requires  them  to  do  cannot  deprive  the  plaintiff  of  his 
right  to  bring  an  action  at  law  to  recover  what  is  due  under  the  con- 
tract. 

The  question  raised  here  has  already  been  passed  upon  in  an  analo- 
gous case  by  the  Court  of  Appeals  of  New  York.  The  provision  of 
the  County  Law  of  the  state  provides  for  the  bringing  of  actions  by 
or  against  a  county,  and  that  a  person  having  a  claim  may  either  sue 
directly  upon  it  or  present  it  to  the  supervisors  for  audit.  The  mean- 
ing of  the  provision  was  determined  in  New  York  Catholic  Protectory 
V.  Rockland  County,  212  N.  Y.  311,  106  N.  E.  80  (1914).  The  court 
held  that,  if  the  claim  there  in  suit  was  submitted  for  audit  and  disal- 
lowed erroneously,  it  could  only  be  corrected  on  a  review  by  certiorari ; 
but  if  the  board  refused  to  audit  it,  or  refused  to  recognize  it,  which 
the  court  said  was  equivalent  to  a  refusal  to  audit,  then  the  person 
having  the  claim  had  two  courses  open  to  him — one  to  compel  an 
audit  by  mandamus,  the  other  to  bring  an  action  directly  against  the 
county.  The  pleadings  in  the  case  at  bar  show  that  the  claims  of  the 
plaintiff  were  submitted  to  audit  by  the  board  of  sewer  commission- 
ers, as  required  by  the  act  authorizing  this  work,  and  that  audit  was 
refused.  If  the  claims  had  been  audited  and  disallowed,  then  under 
the  foregoing  decision  this  action  could  not  have  been  brought.  The 
proper  course  would  have  been  to  review  the  disallowance  by  certi- 
orari. But,  not  having  been  disallowed,  we  discover  no  reason  why 
this  suit  could  not  be  "brought. 

[3]  The  court  below  was  of  the  opinion  that  the  contracts  these 
parties  entered  into  were  not  made  for  the  county  as  a  whole,  but  only 
for  a  definite,  specified  portion  of  it,  through  which  the  sewer  was 
being  built,  and  that  the  duty  of  paying  for  and  maintaining  the  sewer 
was  a  duty  not  shared  by  any  other  part  of  the  county  than  the  definite 
and  specified  portion.  The  theory  of  the  court,  therefore,  was  that 
the  complaint  should  be  dismissed,  because,  if  the  plaintiff  obtained  a 
judgment  in  the  action,  it  would  result  in  compelling  the  entire  county 
to  l^ar  the  expense  of  an  improvement  which  the  law  intended  should 
be  borne  by  only  that  portion  which  was  benefited  by  the  improvement. 
It  was  upon  that  ground  the  court  based  its  decision.  Counsel  for  the 
plaintiff  argued  in  this  court  that  the  motion  papers  were  not  broad 
enough  to  sustain  the  court  in  so  deciding.  The  notice  of  motion  stat- 
ed that  upon  the  pleadings  in  the  action  an  application  would  be  made 
to  dismiss  the  complaint  upon  the  merits,  upon  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  then  specified  the  grounds  for  the  claim  of  the  defendant  in  that 
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behalf.  The  ground  upon  which  the  trial  court  based  its  opinion  in 
dismissing  the  complaint  was  not  one  of  the  groimds  specified  in  the 
notice  of  motion.  The  grounds  specified  related  solely  to  the  proper 
mode  of  proceeding,  by  presentation  to  the  proper  auditing  authority, 
and  then  by  mandamus  and  certiorari,  or  an  action  in  equity. 

In  view  of  the  conclusion  at  which  we  have  arrived,  it  is  not  neces- 
sary to  consider  the  technical  objection  which  counsel  has  raised,  and 
we  shall  pass  upon  the  reason  given  by  the  court  below  for  its  deci- 
sion.   The  court  said: 

"Such  a  judgment  would  be  unlawful,  because  it  Is  a  greater  and  wider 
Judgment  than  this  plaintiff  can  ever  be  entitled  to.  There  is  no  method 
suggested — and  none  occurs  to  me — by  which  in  an  action  at  law  the  authori- 
ties of  the  county  of  Westchester,  or  any  of  them,  can  be  compelled  to  confine 
the  tax  levied,  necessary  to  pay  the  plaintiff's  demand  (assuming  it  to  be  just 
and  properly  established),  to  the  limited  area  which  alone  is  responsible.  It 
follows  that  this  action  at  law  is  ill  brought,  and  proceedings  in  equity  must 
be  resorted  to." 

We  think  the  reason  assigned  constitutes  no  justification  for  hold- 
ing that  the  plaintiflF  is  not  entitled  to  a  judgment  against  the  county. 
Under  contracts  which  expressly  provide  that  contractors  are  to  be 
paid  for  public  work  out  of  assessments  levied  on  the  particular  prop- 
erty benefited,  the  courts  have  held,  in  cases  where  the  assessment  has 
not  been  made,  or,  having  been  made,  has  failed  because  of  some 
irregularity,  that  judgment  may  be  had  against  the  corporation,  leav- 
ing it  to  take  steps  thereafter  to  reimburse  itself  for  the  money  which 
it  has  been  compelled  to  pay  out  of  its  general  funds,  by  levying  the 
proper  assessment  upon  the  special  property  benefited.  And  even  if 
a  public  corporation  has  lost  its  power  to  make  a  subsequent  assess- 
ment, that  fact  is  no  reason  for  declining  to  enter  judgment  against 
it.  In  Dillon  on  Municipal  Corporations  (5th  Ed.)  vol.  2,  p.  1255, 
that  distinguished  authority  states  it  as  his  opinion  that : 

"Where  a  contractor  is  to  l)e  paid  by  assessments,  and  the  city  has  lost 
the  power  to  make  the  assessments  through  the  neglect  or  act  of  its  officers. 
sul>sequently  to  the  making  of  the  contract,  and  without  the  fault  of  the  con- 
tractor, a  general  liability  attaches  to  the  city  to  ansWer  to  the  contractor  for 
the  resulting  damages;  the  loss  to  the  contractor  therefrom  being  usually 
measured  by  the  stipulated  price." 

It  is  true  that  the  act  under  which  these  contracts  were  made  pro- 
vides for  meeting  the  expenses  connected  with  the  work  by  the  issu- 
ance by  the  county  of  bonds  to  be  paid  for  by  assessment  and  levy  of 
taxes  "upon  the  real  property  laid  out  on  the  plan  and  map  approved 
as  set  forth  in  section  2  of  this  act  as  modified  by  this  act,  and  not 
by  levy  upon  the  entire  property  in  the  county  of  Westchester."  But 
the  right  which  the  creditor  has  to  obtain  payment  from  the  county  is 
not  to  be  confused  with  the  right  of  the  county  to  obtain  funds  with 
which  to  pay  his  claim.  The  manner  in  which  taxes  caii  be  paid  to 
pay  off  the  bonds  related  to  the  internal  management  of  the  corpora- 
tion, and  cannot  affect  the  plaintiff's  right  to  obtain  a  judgment  upon 
his  claims.  In  Davidson  v.  Village  of  White  Plains,  197  N.  Y.  266, 
90  N.  E.  825  (1908),  Chief  Judge  CuUen  writes: 

**That  this  principle  is  correct  cannot  be  gainsaid,  but  we  must  be  careful 
to  distinguish  between  a  provision  of  law  that  prescribes  how  a  creditor  of 
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a  municipal  corporation  may  obtain  i>ayraent  of  his  claim  and  one  which 
simply  prescribes  the  method  by  which  the  corporation  Is  authorized  to  ob- 
tain funds  with  which  to  pay  the  claim,  merely  regulating  internal  manage- 
ment of  the  corporation  itself." 

In  Reilly  v.  City  of  Albany,  112  N.  Y.  30,  19  N.  E.  508  (1889),  an 
action  was  brought  upon  a  contract  to  recover  for  grading,  paving, 
and  flagging  a  street  in  the  city  of  Albany.  The  contractor  had  sub- 
stantially performed  his  contract  in  accordance  with  its  terms^  and 
was  entitled  to  recover  unless  the  provisions  as  to  the  time  and  mode 
of  payment  specified  in  the  contract  presented  a  defense  to  the  action. 
It  was  contended  that  those  conditions  had  not  been  complied  with, 
and  that  therefore  no  liability  had  attached  at  the  time  the  action  was 
commenced.  Under  the  terms  of  the  contract  the  expense  of  the  im- 
provement was  to  be  apportioned  among  the  parties  benefited,  who 
were  to  be  assessed  for  the  sums  for  which  they  should  be  found  lia- 
ble. Payment  was  not  to  be  made  until  the  lapse  of  30  days  after 
due  apportionment  and  assessment  had  been  duly  approved  and  con- 
firmed by  the  common  council  of  the  city,  and  ''until  the  same  shall 
have  been  collected  by  the  chamberlain  from  said  assessments."  In 
that  case  the  cost  of  the  improvements  was  to  be  paid  by  the  city  out 
of  funds  raised  by  an  assessment  upon  the  property  of  the  locality 
benefited.  The  board  of  contract  and  apportionment  made  an  ap- 
portionment and  assessment  which  the  common  council  approved  and 
adopted.  Interested  parties  protested  the  apportionment  and  assess- 
ment and  the  council's  ratification  of  it.  The  matter  was  taken  into 
the  courts,  and  the  proceedings  were  set  aside  as  invalid.  The  board 
of  apportionment  refused  to  make  a  new  apportionment  or  assessment. 
Thereupon  an  action  was  brought  against  the  city  to  recover  the  con- 
tract price  for  the  work.  The  action  was  sustained,  and  a  judgment 
obtained  against  the  city,  which  the  Court  of  Appeals  affirmed.  The 
court  held  that,  as  the  contractor  had  performed  his  work — 

'•he  became  entitled  to  demand  payment  for  his  labor  when  the  funds  for  that 
purpose  should  be  a&sessed,  levied  and  collected  by  the  regular  agencies  of 
the  city  having  authority  to  raise  means  to  discharge  its  llabiUtles.  ♦  ♦  ♦ 
"When  the  contractor  had  performed  his  work  according  to  his  contract,  he 
had  no  duty  remaining  to  discharge,  and  then  had  a  right  to  rely  upon  the 
Implied  obligation  of  the  city  to  use  with  due  diligence  Its  own  agencies  in 
procuring  the  means  to  satisfy  his  claims.  It  could  not  have  been  supposed 
that  he  was  not  only  to  earn  his  compensation,  but  also  to  set  in  motion  and 
keep  in  operation  the  several  agencies  of  the  dty  government,  over  whom  he 
had  no  control,  to  place  in  the  hands  of  the  dty  the  funds  necessary  to  en- 
able it  to  pay  its  obligations.  That  was  a  power  lodged  in  the  hands  of  the 
dty,  and  the  clear  intent  of  the  contract  was  that  it  should  exerdse  it  dili- 
gently for  the  purpose  of  raising  the  funds  necessary  to  pay  for  the  improve- 
ment. For  an  omission  to  do  so  It  would  become  liable  to  pay  such  damages 
as  the  contractor  might  suffer  by  reason  of  Its  neglect  of  duty.  Gumming 
V.  Mayor,  etc,  of  Brooklyn,  11  Paige,  596 ;  Sage  v.  City  of  Brooklyn,  89  N.  Y. 
189;  McCormack  v.  City  of  Brooklyn,  108  N.  Y.  49  [14  N.  E.  808]." 

And  the  court  declared  that  after  the  original  apportionment  and 
assessment  was  set  aside  it  was  the  plain  duty  of  the  board  to  pro- 
ceed to  a  new  apportionment  and  assessment,  and  that  its  reftisal  to 
do  so  put  no  duty  upon  the  contractor  to  seek  a  reversal  of  its  de- 
termination by  mandamus  or  otherwise.     If  the  reason  assigned  by 
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the  District  Judge  in  the  case  at  bar  is  sound,  the  Court  of  Appeals 
should  have  held  that  the  plaintiff  was  not  entitled  to  judgment,  as  it 
was  a  greater  and  wider  judgment  than  he  could  "ever  have  been  en- 
titled to,"  because  there  was  no  ''method  by  which  the  city  could  be 
compelled  to  confine  the  tax  levied  to  the  limited  area  which  was 
alone  responsible." 

In  our  opinion  the  liability  under  the  contracts  involved  is  the  lia- 
bility of  Westchester  county.  If  it  does  not  rest  upon  the  coimty,  it 
rests  nowhere,  for  no  political  subdivision  of  the  county  has  been 
created  upon  which  the  burden  is  imposed.  The  court  below  seems  to 
have  relied  upon  Holroyd  v.  Town  of  Indian  Lake,  180  N.  Y.  318,  73 
N.  E.  36  (1905).  That  case  construes  a  different  statute,  chapter  451 
of  the  Laws  of  1900  of  the  state  of  New  York.  That  act  provided 
that  the  town  board  might  establish  a  water  district,  and  a  permanent 
district  organization  was  provided  for  the  construction  and  mainte- 
nance of  the  water  supply  system,  and  the  reasonable  expenses  were 
made  a  charge  against  the  district.  The  action  was  brought  against 
the  town  to  recover  damages  for  breach  of  a  contract  made  by  water 
commissioners  of  the  water  district.  The  court  held  that  the  action 
could  not  be  maintained,  for  the  reason  that  the  contract  was  not  made 
by  the  town,  or  by  its  officers,  or  for  its  benefit.  The  statute  provided 
that  a  town  might  be  sued  upon  a  contract  lawfully  made  by  any  of 
its  town  officers.  The  water  commissioners,  with  whom  the  contract 
was  made,  the  court  said,  were  not  town  officers,  and — 

"their  powers  are  limited  to  the  construction  and  management  of  a  water 
plant  for  the  exclusive  benefit  of  the  water  district  They  do  not  act  for  the 
town,  and  no  action  on  their  part  can  make  the  town  liable." 

We  think  the  facts  of  that  case  clearly  distinguish  it  from  the  case 
at  bar.  In  this  case  no  political  subdivision  of  the  county  has  been 
created;  no  sewer  district  as  a  corporate  entity  distinct  from  the 
county  has  been  established.  The  sewer  commissioners,  by  the  express 
language  of  the  act  which  created  them,  act  "for  the  county  of  West- 
chester," and,  as  said  in  Horton  v.  Andrus,  supra,  they  acted  for  the 
benefit  of  Westchester  county  in  constructing  a  county  sewer  "for 
general. benefit  of  the  inhabitants  of  the  county.  The  prosecution  of 
such  an  improvement  would  be  a  county  purpose."  As  the  work  was 
done  by  the  county  through  its  agents,  the  board  of  sewer  conmiis- 
sioners,  and  for  a  county  purpose,  and  as  the  title  to  the  sewer  is  in 
the  county,  we  are  unable  to  discover  any  reason  why  the  county 
should  not  pay  for  it.  The  plaintiff  was  working  for  the  county,  and 
is  entitled  to  have  its  pay  from  the  county.  The  plaintiff  is  not  inter- 
ested in  the  parties  from  whom  the  county  collects.  That  is  a  matter 
between  them  and  the  county.  There  is  no  justification  in  holding 
up  the  plaintiff,  who  has  done  the  work,  until  the  persons  who  are 
to  pay  the  county  are  ascertained,  and  the  amount  assessed  against 
each. 

The  order  is  reversed. 
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SIEG  V.  GREENE. 

(Orcuit  Court  of  Appeals,  Bigbth  Circuit.    July  24.  1915.)* 

No.  4348. 

L  HoifEfiTTEAD  ^=»84 — ^Pbopebty  Constituting — Undivided  Interest. 

Under  the  Iowa  statutes  and  decisions,  the  homestead  claim  attaches 
to  the  undivided  interest  of  a  tenant  in  common. 

[Ed.  Note. — For  other  cases,  see  Homestead,  Cent  Dig.  §§  121,  122; 
Dec  Dig.  <5=»84.] 

2.  Fraudulent  Conveyances  ^s»52 — Conveyance  op  Homestead. 

Under  the  Iowa  statutes  and  decisions,  a  voluntary  conveyance  of  the 
homestead  is  not  fraudulent  as  to  creditors,  and  the  grantor  need  not  re- 
ceive full  value,  as  his  creditors  cannot  take  it  and  have  no  concern 
about  what  he  gets. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 
f{  118-127;   Dec.  Dig.  <S=»52.] 

3.  Bankruptcy  ^s»184 — Fraudulent  Conveyances — Force  op  State  Laws. 

Under  Bankr.  Act  July  1,  1898,  a  641,  §  6,  30  Stat  548  (Comp.  St  1913, 
§  9590),  providing  that  that  act  shall  not  alDTect  the  allowance  to  bank- 
rupts of  exempticHis  prescribed  by  the  state  laws,  state  statutes  and  de- 
cisions control  in  determining  whether  a  conveyance  by  a  bankrupt  of 
land  in  which  he  had  a  homestead  interest  was  fraudulent  as  to  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  275-277; 
Dec  Dig.  <S=>184.] 

4.  Hohestead  ^=»84 — ^Property  Constituting  Homestead — Extent. 

The  Iowa  statutes  (Code  1897  and  Code  Supp.  1907,  {§  2972-2978)  pro- 
vide that  the  homestead  embraces  the  house  used  as  a  home  by  the 
owner,  that  if  he  has  two  or  more  houses  he  may  select  which  he  will 
retain,  and  that  if  not  within  a  city  or  town  plat  it  must  not  contain 
more  than  40  acres  or  embrace  more  than  one  dwelling  house.  S.  owned 
an  undivided  half  interest  in  about  97  acres  of  land,  10  acres  of  which 
was  within  the  corporate  limits  of  a  municipality,  but  had  not  been 
platted.  There  were  two  houses  on  the  land,  one  of  which  S.  occupied 
with  his  family,  and  also  a  brick  manufacturing  plant  occupying  about 
2  acres ;  the  rest  of  the  land  being  farm  land.  Held,  that  the  homestead 
right  was  confined  to  the  undivided  half  interest  in  80  acres,  including 
the  dwelling  house  occupied  by  S.,  and  excluding  the  brick  plant  and 
appurtenances  and  the  other  dwelling  house. 

[Ed.  Note. — For  other  cases,  see  Homestead,  Cent  Dig.  §§  121,  122; 
Dec  Dig.  «=»84.] 

6.  Bankruptcy  ^=»177 — ^Voidable  Preferences — Delay  in  Recording  Deed. 

A  conveyance  of  land  in  which  a  bankrupt  had  a  homestead  interest 
was  voidable  as  to  the  excess  of  the  land  over  the  homestead  right,  where 
the  deed  was  not  recorded  until  within  four  months  before  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  261-263; 
Dec  Dig.  <g=>177.] 

6.  Bankruptcy  ^=>165— "Voidable  Preference" — Transfers  Constituting. 
A  partnership  manufacturing  brick,  being  insolvent,  applied  for  as- 
sistance to  continue  operations  to  S.,  who  was  formerly  a  partner,  owned 
an  undivided  half  interest  in  the  brick  plant,  and  had  theretofore  pur- 
chased the  other  half  interest.  S.,  knowing  of  the  firm's  condition,  ad- 
vanced It  money  under  an  agreement,  made  in  good  faith,  that  the  firm 
would  manufacture  brick  for  him  to  the  value  of  the  amount  advanced, 
to  be  taken  by  him  In  the  yard  as  soon  as  they  were  burned.  The 
laborers  In  the  yard  were  paid  with  S.'s  money,  and  they  understood  the 

C=»For  ottier  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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bricks  were  being  made  for  him.  More  than  30  days,  bat  within  4  months, 
prior  to  bankruptcy,  S.  took  possession  of  the  plant  and  the  brick  al- 
ready manufactured.  Held,  that  the  transaction  was  not  a  voidable  pref- 
erence, within  Bankr.  Act  July  1,  1898,  c.  541,  $  60a,  30  Stat  562  (Comp. 
St  1913,  §  9644),  making  transfers  by  an  insolvent  within  4  months  before 
bankruptcy,  enabling  a  creditor  to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors,  preferential,  and  section  60b  (section  9644), 
making  such  preferences  voidable  if  the  transferee  had  reasonable  cause 
to  lelieve  that  the  transfer  would  effect  a  preference,  since  S.  took 
possession  in  virtue  of  his  right,  created  by  the  contract  at  the  time  it 
was  made,  and  in  satisfaction  of  an  equitable  lien. 

[Ed.  Note.—For  other  cases,  see  Bankruptcy,  Cent  Dig.  §S  259,  260, 
266;    Dec.  Dig.  <e=>165. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Voidable  Preference.! 

7.  Liens  ^=»7 — EQurrABUc  Liens. 

Advancements  made  on  the  faith  of  certain  property  may  give  rise  to 
an  equitable  lien,  and  such  a  lien  may  attach  to  property  to  be  created, 
and  not  in  being  at  the  time  of  the  agreement,  and  does  not  depend  upon 
possession,  but  may  exist  by  implication  growing  out  of  facts  and  circum- 
stances creating  the  equitable  right 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent  Dig.  §S  26-28;  Dec.  Dig. 
C=»7.1 

8.  Bankruptct  ^=»186 — Voidable  Preferences — Improvements. 

Where  one  to  whom  a  brick  plant  was  transferred  by  a  bankrupt  with- 
in four  months  before  bankruptcy  made  large  expenditures  in  putting  in 
new  machinery  and  otherwise  improving  the  plant,  any  property  thus 
added  was  no  part  of  the  estate  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {§  285,  319; 
Dec.  Dig.  ®=5>186.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  Iowa ;   Smith  McPherson,  Judge. 

Suit  by  Merritt  Greene,  trustee  in  bankruptcy  of  Size  &  Carpenter, 
against  John  A.  Sieg.  From  a  decree  in  favor  of  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded,  with  directions. 

For  many  years  prior  to  1903,  John  A.  Sieg  and  William  A.  Size  manufac- 
tured and  sold  brick  at  Marshalltown,  Iowa,  as  co-partners  in  the  name  of 
Sieg  &  Size.  Each  of  them  owned  an  undivided  half  interest  in  a  tract  of 
land  adjoining  the  town,  ten  acres  of  which  was  within  the  corporate  limits, 
but  had  not  been  platted  as  town  lots.  The  manufacturing  pla^t  was  on  the 
tract,  from  which  material  for  making  brick  was  obtained.  There  were  also 
two  residences,  one  of  which  was  occupied  by  Size  and  his  family  as  their 
home ;  and  Sieg,  who  was  a  bachelor,  lived  with  them,  although  he  was  away 
much  of  the  time.  They  farmed  the  land,  except  some  two  acres  occupied  by 
the  brick  plant  Formerly  the  plant  was  in  the  northeast  part  of  the  tract, 
but  was  later  moved  south,  near  a  railroad  which  crosses  it 

In  the  latter  part  of  1902,  Sieg  withdrew  from  the  firm  and  made  an  agree- 
ment with  Charles  E.  Carpenter,  who  was  the  son-in-law  of  William  A.  Size, 
by  which  he  agreed  to  sell  and  Carpenter  agreed  to  buy  Sieg's  undivided  half 
interest  In  all  of  the  tools,  machinery  and  appliances  on  and  used  with  the 
yard  in  the  manufacture  of  brick  for  the  sum  of  $4,000,  to  be  paid  in  stipulat- 
ed installments ;  and  also  leased  to  Carpenter  his  undivided  half  interest  in 
the  brickyard  and  the  house  on  the  tract  not  occupied  by  the  family  of  Wil- 
liam A.  Size  for  a  term  expiring  January  1,  1908,  at  a  yearly  rental  of  $300, 
and  also  gave  to  Carpenter  an  option  to  buy  the  premises  leased,  and  the 
right  to  extend  the  lease  for  five  years  after  January  1,  1908,  at  the  same  ren- 
tal.   Carpenter  did  not  keep  his  contract  to  purchase,  nor  pay  the  rentals  un- 
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der  the  lease.  There  is  no  evidence  to  show  an  extension  of  the  lease.  Soon 
after  the  making  of  the  contract  and  lease  the  copartnership  of  Size  &  Car- 
penter was  formed  for  the  purpose  of  continuing  the  manufacture  and  sale  of 
brick,  which  the  new  firm  proceeded  to  carry  on.  The  record  here  leads  to 
the  conclusion  that  the  new  firm  was  composed  of  George  S.  Size,  a  son  of 
William  A.,  and  Charles  E.  Carpenter,  though  the  District  Court  on  petition 
of  creditors  in  bankruptcy  adjudged  that  the  firm  was  composed  of  William 
A.  and  George  S.  Size  and  Carpenter;  however,  that  is  immaterial  in  this 
proceeding. 

About  August  1,  1911,  creditors  filed  their  petition  against  the  firm  of  Size 
&  Carpenter  and  obtained  an  adjudication  that  the  firm  and  its  individual 
members,  including  "William  A.  Size,  were  bankrupts  as  charged,  and  the 
appellee  was  duly  appointed  trustee  of  their  estates. 

On  July  15,  1910,  William  A.  Size  and  wife  conveyed  by  warranty  deed  all 
of  their  undivided  half  interest  in  the  tract  of  land  to  John  A.  Sieg,  in  consid- 
eration of  his  surrendering  to  the  wife  of  Size  the  notes  of  William  A.  Size 
Itayable  to  Sieg,  which  with  interest  then  amounted  to  something  over  $5,000. 
Sieg  did  not  place  this  deed  of  record  until  June  29,  1911.  On  that  day  Car- 
penter turned  over  to  Sieg  and  he  took  possession  of  the  brickyard.  The  new 
firm  ceased  operations  at  that  time. 

In  the  summer  of  1910,  the  firm  of  Size  &  Carpenter  was  without  funds  to 
continue  the  brick  business.  They  were  then  insolvent  and  applied  to  Sieg 
for  assistance  to  continue  operation  of  the  plant,  and  on  July  22,  1910,  he 
let  the  firm  have  $1,00(1  (by  check),  and  a  little  later  $2,000  more.  He  knew 
the  firm  was  in  a  failing  condition  and  was  not  willing  to  put  up  the  money 
as  a  simple  loan.  So  when  he  turned  over  the  check  he  had  an  agreement 
with  the  firm  by  which  he  was  to  furnish  the  $3,000  for  the  manufacture  of 
600,000  brick  which  the  firm  was  to  make  for  him  at  that  price  ($5.00  per 
1,000),  and  he  was  to  take  themi  on  the  yard  as  soon  as  they  were  burned. 
Size  &  Carpenter  had  no  funds  to  meet  the  necessary  expenses  in  the  manu- 
facture and  Sieg  knew  it  and  for  that  reason  he  made  the  advancement  under 
the  agreement  that  the  brick  were  to  be  his.  The  brick  were  manufactured 
as  agreed,  but  Sieg  got  only  about  550,000,  some  200,000  of  which  were  still 
green  in  the  kilns  when  he  took  possession  on  June  29,  1911,  and  which  were 
later  burned  at  his  additional  expense.  He  got  all  o(  them  within  four 
mwiths  prior  to  the  day  bankruptcy  petition  was  filed. 

Sleg's  money  paid  the  laborers  on  the  yard.  They  understood  the  brick 
were  being  made  for  him.  He  testified  that  the  machinery  and  all  the  prop- 
erty at  the  plant  had  been  his  since  1908,  when  he  bought  out  the  half  inter- 
est of  W.  A.  Size  in  the  brick  plant  Carpenter  had  never  kept  up  his  pay- 
ments, either  under  the  lease  or  contract  to  purchase  Sieg*s  half  of  the  plant. 
This  suit,  brought  by  the  trustee  against  Sieg,  was  double  in  purpose,  that 
Is,  to  recover  (1)  the  undivided  half  interest  of  William  A.  Size  in  the  land 
which  he  conveyed  to  Sieg  by  deed  of  date  July  15,  1910,  and  (2)  the  value  of 
the  brick  received  by  Sieg  from  the  bankrupts;  and  the  bill  charged  that 
both  transfers  were  voidable  preferences  and  also  fraudulent  (Bankruptcy 
Act  July  1, 1898,  c.  541,  §§  60  and  67,  30  Stat  562,  564  [Comp.  St  1913,  §§  9644, 
96511). 

The  trial  court  granted  fill  that  was  asked.  It  entered  a  decree  (1)  can- 
celing the  deed  from  Size  and  wife  to  Sieg,  (2)  ordering  that  Sieg  account  to 
the  trustee  for  rents  after  July  22,  1910  (date  deed  was  acknowledged),  and 
(3)  that  the  trustee  recover  of  Sieg  $2,500,  the  reasonable  value  of  500,000 
brick  turned  over  to  him  by  the  bankrupts,  and  that  Sieg  pay  the  costs. 

C.  H.  Van  Law,  of  Marshalltown,  Iowa,  for  appellant. 
C.  H.  E.  Boardman,  of  Marshalltown,  Iowa,  for  appellee. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  LEWIS, 
Kstrict  Judge. 

LEWIS,  District  Judge  (after  stating  the  facts  as  above).     [1-4] 
1.  One  of  the  defenses  was  that  the  deed  from  Size  to  Sieg  could 
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not  be  avoided  on  either  ground  stated  in  the  bill  or  for  any  other 
reason,  because  the  property  conveyed  was  at  the  time  of  its  con- 
veyance the  homestead  of  Size  and  his  family  who  at  that  time  and 
.for  many  years  theretofore  had  continuously  resided  on  it. 

The  Iowa  statute  on  the  subject  may  be  epitomized:  Exemption 
of  the  homestead  from  judicial  sale;  requirement  that  husband  and 
wife  join  in  the  conveyance  to  render  it  valid;  embraces  the  house 
used  as  a  home  by  the  owner,  and  if  he  has  two  or  more  houses  thus 
used  he  may  select  which  he  will  retain,  and  if  not  within  a  city  or 
town  plat  it  must  not  contain  in  the  aggregate  more  than  forty  acres, 
and  must  not  embrace  more  than  one  dwelling  house.  Code  of 
Iowa  1897  and  Supplement  thereto  1907,  §§  2972-2978.  Under 
this  statute  the  homestead  claim  attaches  to  the  undivided  interest 
of  a  tenant  in  common.  Thorn  v.  Thorn,  14  Iowa,  49,  81  Am.  Dec. 
451;  Bolton  v.  Oberne,  79  Iowa,  278,  44  N.  W.  547.  A  voluntary 
conveyance  of  the  homestead  is  not  fraudulent  as  to  creditors.  Delash- 
mut  V.  Trau,  44  Iowa,  613;  Officer  v.  Evans,  48  Iowa,  557-560; 
Foreman  v.  Bank,  128  Iowa,  661,  105  N.  W.  164;  Bank  v.  Click,  134 
Iowa,  323,  111  N.  W.  970;  Dettmer  v.  Behrens,  106  Iowa,  585,  76 
N.  W.  853,  68  Am.  St.  Rep.  326;  Wheeler,  etc.,  Co.  v.  Bjelland,  97 
Iowa,  637,  66  N.  W.  885;  Green  v.  Root  (D.  C.)  62  Fed.  191.  The 
grantor  in  such  a  case  need  not  receive  full  value.  His  creditors  can- 
not take  it,  and  have  no  concern  about  what  he  gets.  Griffin  v.  Sheley, 
55  Iowa,  513,  8  N.  W.  343;  Aultman  v.  Heiney,  59  Iowa,  654,  13 
N.  W.  856.  The  state  statute  and  decisions  control  here.  Bank  v. 
Glass,  79  Fed.  706,  25  C.  C.  A.  151 ;  Bankruptcy  Act,  §  6;  Vitzthum 
V.  Large  (D.  C.)  162  Fed.  685.  The  trustee  cannot  recover  it.  It  was 
not  an  asset  of  the  bankrupt  estate,  was  beyond  the  reach  of  creditors 
and  likewise  of  the  trustee  who  represents  them.  But  the  right  did 
not  attach  to  that  part  of  the  tract  used  as  a  brickyard  and  its  appurte- 
nances. That  was  not  a  part  of  the  farm,  nor  appurtenant  thereto, 
and  was  not  used  as  a  part  of  the  home.  Mouriquand  v.  Hart,  22 
Kan.  594,  31  Am.  Rep.  200.  At  the  time  of  the  conveyance  the  entire 
tract  contained  97.68  acres.  The  claim  to  the  homestead  right  was 
confined  to  the  undivided  half  interest  in  eighty  acres.  The  other 
dwelling  house  and  its  appurtenant  grounds  occupied  by  Carpenter 
and  family  could  not  be  included  in  the  homestead  of|  Size.  The 
homestead  exemption  as  claimed  should  have  been  sustained,  and  set 
off  in  eighty  acres  of  the  farm  lands  including  the  dwelling  occupied 
by  Size  and  family,  and  excluding  the  brick  plant  and  yard,  together 
with  needed  appurtenant  groimd,  also  the  Carpenter  dwelling  and 
appurtenances,  and  also  such  additional  acreage,  if  necessary,  to  bring 
the  exemption  within  the  Hmited  area. 

[5]  Registration  and  record  of  the  deed  was  required  and  this  was 
not  done  until  within  the  prohibited  four  months  period;  it  was 
therefore  voidable  as  to  the  excess  over  the  homestead  right.  It 
follows  that  Sieg's  liability  for  rent  would  also  be  confined  to  what 
he  received  on  one-half  of,  the  excess. 

[8,  7]  2.  The  issue  as  to  Sieg's  claimed  liability  for  the  value  of  the 
brick  turned  over   to  him  within   tlie   four  months  period   by  the 
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bankrupts,   is  more   difficult.     In  its   consideration   we   confine   the 
inquiry  to  whether  that  transaction  operated  to  effect  a  preference 
rendered  voidable  by  section  60a  and  b  of  the  Act ;  and  this,  because 
the  evidence  entirely  fails  as  a  sufficient  basis  on  which  any  claim 
that  the  transaction  was  in  fact  fraudulent,  as  charged  in  the  bill, 
could  be  rested,  and  additionally  there  is  no  finding  of  fact  that  way 
by  the  trial  court  which  might  relieve  us  in  part  from  a  wholly  inde- 
pendent consideration  and  conclusion  in  the  matter.     Thus  coming 
to  the  questic«i:     Was  it  a  preferential  transfer  voidable  under  the 
act  by  the  trustee?,  we  first  note  our  conclusion  that  nothing  appears 
to  cause   us   to  doubt  that  the  agreement   coyering  the   manufac- 
ture and  advanced  payments  therefor  was  in  entire  good  faith — we 
so  accept  it.    It  was  complete  in  its  terms,  nothing  was  left  open  for 
further  negotiation  and  settlement  by  the  parties.     It  was  final  and 
binding  on  them,   and  each   could   have   enforced   performance,   or 
obtained  damages  for  its  breach.    The  property  which  Sieg  received 
was  produced  with  the  money  which  he  advanced  under  the  agree- 
ment, and  when  he  received  it  no  creditor  o£  the  bankrupts  had  ac- 
quired any  right  in  it  or  against  it  under  local  law.    He  took  posses- 
sion of  it  not  as  a  purchaser  of  that  date,  but  in  virtue  of  his  right 
which  was  created  by  the  contract  at  the  time  it  was  made  with  the 
bankrupts,  to  have  the  property  subjected  to  the  payment  of  his  claim. 
He  took  over  a  product  which  his  money  had  wrought,  and  in  doing 
so  satisfied  an  equitable  lien,   which  he   had  long  before  acquired 
under  the  contract  and  the  facts  and  circumstances  surrounding  the 
transaction.    Advancements  made  on  the  faith  of  certain  property  may 
give  rise  to  the  lien.    Howard  v.  Delgado,  121  Fed.  26,  57  C.  C.  A. 
270;  Hauselt  v.  Harrison,  105  U.  S.  401,  26  L.  Ed.  1075.    It  may 
attach  to  property  to  be  created  and  not  in  esse  at  the  time  of  the 
agreement    Mitchell  v.  Winslow,  2  Story,  630,  Fed.  Cas.  No.  9,673; 
Wright  V.  Bircher,  72  Mo.  179,  185,  37  Am.  Rep.  433.     It  does  not 
depend  upon  possession.  The  Menominie  (D.  C.)  36  Fed.   199.     It 
may  exist  by  implication  growing  out  of  facts  and  circumstances  which 
create  the  equitable  right.     Soc.  of  Shakers  v.  Watson,  68  Fed.  730, 
739,  15  C.  C.  A.  632. 

The  principle  under  consideration  and  the  facts  necessary  to  con- 
stitute a  right  to  an  equitable  lien  are  fully  considered  and  aptly  illus- 
trated by  this  court  in  A.,  T.  &  ,S.  F.  Ry.  Co.  v.  Hurley,  153  Fed. 
503,  82  C  C.  A.  453.  The  railway  company  advanced  money  for 
coal  to  be  delivered  in  the  future.  The  coal  company  was  put  into 
bankruptcy  and  did  not  deliver  the  coal  for  which  advancements  were 
made.  The  railway  company  asked  for  an  order  directing  the  trustee 
to  return  to  it  the  money  so  advanced  as  a  preferential  claim.  This 
court,  speaking  through  Judge  Adams,  said  (153  Fed.  507,  82  C.  C.  A. 
457): 

•The  money  paid  in  advance  entitled  the  railway  company  to  an  amount  ot 
coal  which  the  money  so  advanced  would  pay  for  according  to  the  terms  of 
the  original  contract  We  think  the  inevitable  meaning  of  the  new  arrange- 
ment, Interpreted  in  the  light  of  the  conditions  surrounding  the  parties  and  as 
necessarily  Intended  by  them,  was  to  set  apart  a  sufficient  amount  of  coal 
after  it  should  be  mined  as  security  for  the  payment  of  advances  made.    This 
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result  is  not  expressed  In  the  conventional  form  of  a  mortage  or  pledge,  bnt 
the  metliod  of  producing  It  was  devised  for  tlie  purpose  of  acquiring  the 
needed  money  by  the  coal  company  and  of  fumisliing  security  for  its  repay- 
ment If  the  parties  intended  the  arrangement  to  be  one  for  borrowing  and 
securing  the  repayment  of  money,  we  ought,  as  between  them,  to  so  regard  it 
and  to  treat  It  as  creating  an  equitable  charge  or  lien,  however  tnartiflcially 
it  may  have  been  expressed,"  and  again  (153  Fed.  509,  82  O.  O.  A.  459):  "In 
the  light  of  these  authorities  we  have  no  hesitation  in  holding  tliat  the  equi- 
table charge  created  by  the  parties  before  the  bankruptcy  of  the  coal  company 
should  be  enforced  against  the  estate  in  the  hands  of  its  trustees." 

This  ruling  was  affirmed  in  213  U.  S.  126,  29  Sup.  Ct  466,  53  L. 
Ed.  729. 

In  Thompson  v.  Fairbanks,  196  U.  S.  516,  25  Sup.  Ct.  306,  49  L. 
Ed.  577,  the  rights  of  a  mortgagee  to  after-acquired  chattel  property 
which,  according  to  local  law,  did  not  come  under  the  lien  of  the 
mortgage  until  possession  should  be  taken,  were  involved.  Possession 
was  taken  within  the  four  months'  period.  In  sustaining  the  right 
of  the  mortgagee  to  the  property  it  was  said  (196  U.  S.  523,  25  Sup. 
Ct.  309  [49  L.  Ed.  577]): 

**It  can  scarcely  be  said  tliat  the  enforcement  of  a  lien  by  the  taking  posses- 
sion, with  the  consent  of  the  mortgagor,  of  after-acquired  property  covered  by 
a  valid  mortgage  Is  a  conveyance  or  transfer  within  the  Bankrupt  Act." 

Again  (196  U.  S.  524,  25  Sup.  Ct.  309,  49  L.  Ed.  577) : 

"The  principle  that  the  taking  possession  may  sometimes  be  held  to  relate 
back  to  the  time  when  the  right  so  to  do  was  created,  is  recognized  in  the 
above  case.  Sabin  v.  Camp  [(C.  C.)  OS  Fed.  074].  So  In  this  case,  although 
there  was  no  actual  existing  lien  upon  this  after-acquired  property  until  the 
taking  possession,  yet  there  was  a  positive  agreement,  as  contained  in  the 
mortgage  and  existing  of  record,  under  which  the  Inchoate  lien  might  be  as- 
serted and  enforced,  and  when  enforced  by  the  taking  of  possession,  that 
possession  under  the  facts  of  tliis  case,  related  back  to  the  time  of  the  execu- 
tion of  the  mortgage  of  April,  1891,  as  it  was  only  by  virtue  of  that  mort- 
gage that  possession  could  be  taken,  ♦  ♦  ♦  Although  this  after-acquired 
property  was  subject  to  the  lien  of  an  attaching  or  an  execution  creditor,  if 
perfected  before  the  mortgagee  took  possession  under  his  mortgage,  yet  If 
there  were  no  such  creditor,  the  enforcement  of  the  lien  by  taking  possession 
would  be  legal,  even  if  witliin  the  four  months  provided  in  the  Act" 

The  Sabin-Camp  Case  there  quoted  and  approved,  is  very  much 
in  point.  See  also  Humphrey  v.  Tatman,  198  U.  S.  91,  25  Sup.  Ct. 
567,  49  L.  Ed.  956;  Sexton  v.  Kessler  &  Co.,  172  Fed.  535,  97  C.  C. 
A.  161,  40  L.  R.  A.  (K.  S.)  639;  affirmed  225  U.  S.  90,  32  Sup.  Ct. 
657,  56  L.  Ed.  995;  In  re  Bird  (D.  C.)  180  Fed.  229;  M'Donald  v. 
Daskam,  116  Fed.  276,  53  C.  C.  A.  554;  In  re  Wittenberg  Veneer  & 
Panel  Co.  (D.  C.)  108  Fed.  593;  Tiffany  v.  Boatman^s  Institution,  18 
Wall.  375,  388,  21  L.  Ed.  868. 

There  is  no  evidence  that  the  brick  ever  came  "into  the  aistody 
of  the  bankruptcy  court*'  (Bankruptcy  Act  July  1,  1898,  c.  541,  §  47, 
30  Stat.  557  [Comp.  St.  1913,  §  9631]),  nor  that  at  the  time  the 
petition  in  bankruptcy  was  filed  they  could  have  been  transferred  by 
the  bankrupts  or  levied  upon  as  their  property  (section  70  [section 
9654]),  but  to  the  contrary,  they  had  all  been  taken  over  by  Sieg 
more  than  thirty  days  prior  thereto.  Galbraith  v.  Bank,  221  Fed  386, 
392,  137  C.  C.  A.  194. 
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We  think  the  transaction  did  not  operate  to  eflfect  a  preferential 
transfer  voidable  by  the  trustee,  and  that  the  court  erred  in  so  hold- 
ing and  adjudging  that  Sieg  account  to  the  trustee  for  the  value  of 
the  brick. 

[8]  3.  It  appears  that  .Sieg  immediately  after  taking  possession 
of  the  brick  plant  in  June,  1911,  made  large  expenditures  in  putting 
in  new  machinery  and  otherwise  improving  the  plant.  Of;  course, 
any  property  thus  added  at  the  sole  expense  of  Sieg  was  no  part  of 
the  estate  in  bankruptcy. 

The  decree  of  the  court  below  is  reversed  with  costs,  and  the 
cause  remanded  with  directions  to  proceed  in  accordance  with  the 
views  herein  expressed. 

It  is  so  ordered. 


(225  Fed.  961) 

MARTIN  METAL  MFG.   CO.   V.   UNITED   STATES  &  MEXICAN  TRUST 

CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  2,  1915.) 

No.  4366. 

(BylM>u8  by  the  Court.) 

1.  RiiLBOADS  ^=»171 — Receivers — Allowance  op  Claims— Priority. 

The  claim  of  a  creditor  for  payment  out  of  the  corpus  of  railroad 
property  for  necessary  supplies  furnished  to  a  railroad  company  and  used 
in  the  operation  of  the  railroad  is  inferior  in  equity  to  the  claims  of 
bondholders  under  a  prior  mortgage,  and  is  not  entitled  to  preference  in 
payment  over  them,  in  the  absence  of  the  diversion  to  the  payment  of 
unpreferred  claims  of  current  income  from  the  payment  of  current  ex- 
penses for  wages,  materials,  supplies,  and  such  necessities  of  operation. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §§  554-576; 
Dec.  Dig.  «=»171.1 

2.  Railroads  ^=»171 — ^Receivers — Allowance  op  Claims — Prioritt. 

The  expectation  of  a  claimant,  when  he  sells  supplies  or  loans  money 
to  a  mortgagor  railroad  company  necessary  for  its  operation,  that  he 
will  be  paid  out  of  the  current  income  of  the  company,  la  not  sufficient 
to  take  a  claim,  otherwise  not  preferential,  out  of  its  class,  and  transfer 
it  to  the  class  entitled  in  equity  to  preference  in  payment  over  the  claims 
of  bondholders  secured  by  a  prior  mortgage. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §§  554-576;  Dec. 
Dig.  €=»171.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas ;  John  C.  Pollock,  Judge. 

Suit  by  the  United  States  &  Mexican  Trust  Company  and  others 
against  the  Kansas  City,  Mexico  &  Orient  Railway  Company  and 
others.  From  an  order  allowing  the  claim  of  the  Martin  Metal  Man- 
ufacturing Company,  intervener,  as  a  general  creditor,  but  denying  it 
preference  in  payment  out  of  mortgaged  property,  it  appeals.  Af- 
firmed. 

4=»For  oUier  cases  see  same  topic  &  KET-NUMBBm  in  all  Key-Numbered  Digests  ft  Indexes 
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Jean  Madalene,  of  Wichita,  Kan.  (S.  B.  Amidon,  of  Wichita,  Kan., 
on  the  brief),  for  appellant. 

F.  H.  Moore,  of  Kansas  City,  Mo.  (Samuel  Untermyer,  of  New 
York  City,  and  Samuel  W.  Moore,  of  Kansas  City,  Mo.,  on  the  brief), 
for  appellees. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  LEWIS, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  an  order  al- 
lowing the  claim  of  the  intervener  and  appellant  as  a  general  creditor, 
but  denying  it  a  preference  in  payment  out  of  the  mortgaged  property 
over  the  claims  of  the  bondholders  secured  by  a  prior  mortgage  made 
February  1,  1901,  upon  the  property,  the  after-acquired  property,  and 
the  income  of  the  Kansas  City,  Mexico  &  Orient  Railway  Company. 
A  creditors*  bill  was  filed  against  the  Railway  Company  on  March  7, 
1912,  under  which  the  court  appointed  receivers,  who  took  possession 
of  its  property.  Subsequently,  on  August  7,  1912,  the  trustee  under 
the  mortgage  brought  a  bill  to  foreclose  it,  and  on  December  26,  1912, 
the  latter  suit  was  consolidated  with  the  former,  the  receivership  was 
extended  over  it,  and  the  income  and  property  of  the  Railway  Com- 
pany was  thereafter  impounded  for  the  benefit  of  the  mortgage  bond- 
holders. On  February  2,  1914,  a  decree  of  foreclosure  of  the  mort- 
gage and  of  sale  of  the  mortgaged  property  was  rendered,  wherein 
the  court  adjudged  that  the  mortgage  was  a  first  lien  upon  the  prop- 
erty to  secure  the  payment  of  bonds  issued  thereunder  to  the  asrgre- 
gate  amount  of  $24,538,000.  On  January  27,  1914,  the  Martin  Metal 
Manufacturing  Company  intervened  in  the  consolidated  cause,  pray- 
ed that  its  claim  for  $1,730.20,  the  purchase  price  of  certain  tanks,  cul- 
verts, and  parts  of  culverts  which  the  Railway  Company  bought  be- 
tween October  18  and  December  10,  1911,  and  used  in  the  operation 
of  the  railroad,  should  be  paid  out  of  the  income  or  out  of  the  pro- 
ceeds of  the  mortgaged  property  in  preference  to  the  payment  of  the 
claims  of  the  mortgage  bondholders.  The  intervener  alleged  in  its 
petition  its  sale  of  its  property  to  the  Railway  Company  and  the 
latter's  use  of  it  in  the  operation  of  the  railroad  within  six  months 
preceding  the  appointment  of  the  receivers  under  the  creditors*  bill, 
but  more  than  six  months  before  the  income  of  the  Railway  Company 
was  impounded  for  the  benefit  of  the  mortgage  bondholders  by  the 
extension  of  the  receivership  over  the  suit  to  foreclose  the  mortgage ; 
that  it  sold  its  property  with  the  understanding  and  expectation  that 
the  purchase  price  thereof  would  be  paid  out  of  the  income  of  the 
Railway  Company ;  and  that  instead  of  paying  its  claim  the  managing 
officers  and  directors  of  the  Railway  Company  diverted  the  income 
to  the  payment  of  interest  on  the  mortgage  bonds,  to  the  payment  of 
other  indebtedness  of  the  company,  and  to  payment  for  the  con- 
struction of  the  railroad,  all  of  which  expenditures  inured  to  the  bene- 
fit of  the  bondholders.  The  trustee  under  the  mortgage  admitted 
the  purchase  and  use  of  the  tanks  and  culverts  at  the  time  stated,  but 
denied  that  they  were  sold  with  the  understanding  or  expectation  that 
they  would  be  paid  for  out  of  the  income  of  the  Railway  Company, 
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and  denied  the  alleged  diversion  of  the  income.  Testimony  was  taken 
on  the  issues  framed  on  these  pleadings  to  the  effect  that  the  intervener 
expected  payment  for  its  goods  out  of  the  current  earnings  of  the  rail- 
road, but  no  evidence  was  presented  that  there  had  ever  been  any  di- 
version of  the  current  earnings  of  the  property  of  the  Railway  Com- 
pany from  the  payment  of  its  current  expenses  of  operation  for  wages, 
materials,  supplies,  and  other  like  necessities,  to  the  payment  of  inter- 
est on  the  bonded  debt,  or  to  the  payment  of  other  claims  of  the  non- 
preferential  class.  In  this  state  of  the  evidence  the  court  below  de- 
nied the  claim  of  the  intervener  all  preference  in  payment  over  the 
claims  of  the  holders  of  the  bonds. 

The  intervener  contends  that  this  ruling  was  erroneous,  because 
bonds  aggregating  a  larger  amount  than  was  authorized  by  the  mort- 
gage were  issued  thereunder,  and  because  its  claim   is  entitled  in 
equity  to  preference  in  payment  over  the  claims  of  the  holders  of  the 
mortgage  bonds.     The  first  reason  for  a  reversal  of  the  ruling  rests 
on  the  claim,  which  has  been  first  stated  in  this  court,  that  bonds  to  the 
amount  of  $24,538,000  were  issued  under  the  mortgage,  when  bonds 
to  the  amount  of  only  $14,220,000  were  authorized  by  it.     But  the 
mortgage  authorized  the  issue  of  bonds  whose  aggregate  amount  is 
measured  by  the  number  of  miles  of  railroad  tracks  laid  by  the  Rail- 
way Company,  the  character  and  location  of  these  tracks,  the  terminals 
and  terminal  facilities,  the  necessary  rolling  stock,  equipment,  repairs, 
improvements,  etc.,  acquired  and  required  by  the  company.    No  issue 
on  this  question  was  presented  below,  no  trial  of  any  such  issue  was 
had,  no  evidence  was  introduced  upon  it,  and  it  is  too  late  for  the 
intervener  to  present  the  question  of  the  validity  of  the  bonds  issued 
imder  the  mortgage  in  this  court  now,  after  the  court  below  in  its 
decree  of  foreclosure  rendered  February  2,  1914,  which  has  not  been 
challenged  by  any  appeal  by  the  intervener,  adjudged  that  bonds  to 
the  amount  of  $24,538,000  were  issued  under  the  mortgage  and  di- 
rected the  sale  of  the  mortgaged  property  for  not  less  than  $6,001,000 
to  pay  them.    Moreover,  as  the  argument  of  counsel  concedes  that  the 
bonds  to  the  amount  of  $14,220,000  were  authorized  to  be  issued,  and 
were  issued,  and  as  the  mortgaged  property  was  authorized  to  be 
sold,  and  was  sold,  under  the  decree  of  foreclosure  for  $6,001,000,  it 
is  immaterial  to  the  claim  of  the  intervener  for  a  preference  in  pay- 
ment whether  the  balance  of  the  issue  of  bonds  was  valid  or  void, 
for,  unless  the  intervener  is  entitled  to  preferential  payment  over  the 
holders  of  the  bonds  to  the  amount  of  $14,220,000,  it  can  obtain  no 
benefit  from  a  preference  over  the  balance  of  the  issue.     The  first 
ground  for  a  reversal  of  the  decision  below  is  therefore  untenable. 
[1]  Was  the  claim  of  the  intervener  entitled  in  equity  to  preference 
in  payment  over  the  claims  of  the  bondholders  secured  by  the  prior 
mortgage?    There  is  no  claim  or  evidence  that  the  receivers  have, 
or  that  they  or  the  Railway  Company  ever  have  had,  since  the  pur- 
chase of  the  property  sold  by  the  intervener,  any  income  of  the  rail- 
road property  in  excess  of  the  amounts  expended  by  them  in  pay- 
ment of  the  ordinary  current  expenses  of  the  railroad  for  wages, 
materials,  supplies,  and  other  such  necessities  of  its  operation,  nor 


Digitized  by  VjOOQIC  ^J 


88  141  C.  C.  A.  REPORTS 

was  there  any  evidence  that  any  of  them  ever  diverted  any  of  the 
income  from  the  payment  of  this  class  of  preferential  claims  to  the 
payments  of  claims  not  of  this  class.  The  only  source,  therefore, 
from  which  the  claim  of  the  intervener  tan  be  paid,  is  the  corpus  of 
the  mortgaged  property. 

But  a  claim  to  payment  out  of  the  corpus  of  railroad  property,  al- 
though of  the  general  preferential  class,  such  as  a  claim  for  coal,  or 
ties,  or  supplies,  sold  to  the  Railway  Company  within  six  months  prior 
to  the  receivership  and  necessary  for  the  operation  of  the  railroad, 
is  inferior  in  equity  to  the  claims  to  such  payment  of  bondholders 
secured  by  the  lien  of  a  prior  mortgage.  It  is  only  in  the  exceptional 
case  which  arises  when  current  income  has  been  diverted  from  the 
payment  of  current  expenses  for  wages,  materials,  supplies,  and  other 
necessities  of  operation,  and,  leaving  such  expenses  unpaid,  has 
been  applied  to  the  payment  of  interest  on  the  bonds,,  or  of  claims 
for  construction,  or  for  unnecessary  betterments,  or  matters  of  that 
nature,  so  that  the  payments  inured  to  the  direct  benefit  of  the  bond- 
holders, that  such  a  claim  may  be  preferred  to  those  of  the  holders 
of  the  bonds  secured  by  the  mortgage.  And  even  then  it  can  be 
preferred  only  to  the  extent  of  the  diversion.  As  there  was  no  such 
diversion  in  the  case  in  hand,  the  claim  of  the  intervener  was  inferior 
in  equity  to  those  of  tlie  bondholders.  Gregg  v.  Metropolitan  Trust 
Co.,  197  U.  S.  183,  190,  25  Sup.  Ct.  415,  49  L.  Ed.  717;  Carbon 
Fuel  Co.  v.  Chicago,  C.  &  L.  R.  Co.,  202  Fed.  172,  174,  120  C.  C. 
A.  460. 

[2]  The  expectation  of  the  intervener  that  its  claim  would  be  paid 
out  of  the  current  earnings  of  the  Railway  Company  is  not  sufficient 
to  take  it  from  the  class  of  general  claims  and  place  it  in  the  class  of 
preferential  claims.  If  such  an  expectation  were  sufficient  for  this 
purpose,  liens  of  prior  mortgages  upon  railroads  would  be  idle,  for 
nearly  all  general  creditors  undoubtedly  expect  payment  out  of  the 
current  incomes  of  the  companies.  Even  loans  of  money  to  pay 
current  expenses,  or  to  keep  a  railroad  company  a  going  concern,  in 
reliance  upon  and  in  expectation  of  payment  out  of  the  current  earn- 
ings of  the  railway  company,  are  ineffectual  to  transfer  claims  for 
their  payment,  otherwise  without  equitable  preference,  to  the  class 
of  preferential  claims.  Morgan's  Co.  v.  Texas  Central  Railwav,  137 
U.  S.  171,  196,  197,  198,  199,  11  Sup.  Ct.  61,  34  L.  Ed.  625;  United 
States  Trust  Co.  v.  Western  Contract  Co.,  81  Fed.  454,  463,  26  C.  C. 
A.  472,  481 ;  Contracting  &  Building  Co.  v.  Continental  Trust  Co., 
108  Fed.  1,  4,  47  C.  C.  A.  143,  146. 

The  order  below  was  right,  and  it  is  affirmed. 
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(225  Fed.  763) 

BROOKHEIM  v.  GREENBAUM. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  8,  1915.) 

No.  245. 

Appiai.  and  Ebbob  «=»ioiO— Findings— Conclusiveness. 

A  finding  Justified  by  the  testimony  of  the  witnesses  appearing  before 
the  trial  court  will  not  be  disturbed  on  appeal,  though  the  court  on  appeal 
might  have  reached  a  different  conclusion  on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  397^ 
3082.  4024;   Dec.  Dig.  <S=>1010.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern Mstrict  of  New  York. 

On  appeal  from  a  decree  of  the  District  Court  for  the  Southern 
District  of  New  York  which  dismissed  the  complaint  filed  by  the 
trustee  in  bankruptcy  of  Justus  H.  Garthe  against  Leo  Greenbaum  to 
set  aside  an  alleged  fraudulent  preference  of  $1,200,  being  a  payment 
made  by  the  bankrupt  on  or  about  February  4,  1911.  The  bankrupt 
filed  a  petition  in  bankruptcy  February  16,  1911. 

For  opinion  below,  see  225  Fed.  635. 

Lesser  Bros.,  of  New  York  City  (William  Lesser  and  James  B. 
Stephens,  both  of  New  York  City,  of  counsel),  for  appellant. 

Wesselman  &  Kraus,  of  New  York  City  (Bertram  L.  Kraus,  of 
New  York  City,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  facts  are  all  stated  by  Judge  Learned 
Hand  in  his  opinion  and  need  not  be  repeated  here.  The  situation 
is  somewhat  sui  generis  in  the  fact  that  the  bankrupt,  Garthe,  who 
was  a  butcher  and  dealer  in  sausages,  did  a  large  business  during  the 
time  in  question  and  was  most  of  the  time  in  financial  difficulties  owing 
to  the  slipshod  manner  in  which  he  transacted  his  business.  He  kept 
no  complete  books,  was  always  borrowing  and  requesting  Greenbaum 
to  indorse  his  checks,  so  that  he  could  get  them  cashed.  He  was  con- 
tinually complaining  of  poor  collections  but  managed  to  keep  his  head 
above  water  until  his  final  bankruptcy.  He  had  had  many  dealings 
with  the  defendant  Greenbaum  who  was  his  friend  and  at  the  time 
in  question  he  owed  Greenbaum  $1,200  on  a  note  dated  May  6,  1909, 
for  money  borrowed  some  time  previous.  This  note  had  been  allowed 
to  run  for  about  20  months.  If  this  were  a  case  in  which  the  parties 
had  conducted  their  business  according  to  ordinary  methods,  we  should 
find  in  all  probability  that  a  case  of  preference  was  made  out,  but  it  is 
not  such  a  case.  These  parties  had  been  dealing  with  each  other  for 
many  years  and  always  in  about  the  same  slovenly  way.  The  bank- 
rupt paid  his  creditors  when  he  had  the  money  and  procured  exten- 
sions when  he  had  not.  There  was  nothing  unusual  or  suspicious  in 
the  payment  of  the  $1,200  in  question;  such  payments  had  frequently 
been  made  before. 

All  this  ils  pointed  out  in  the  opinion  below  and  need  not  be  repeated. 
The  judge  had  the  witnesses  before  him  and  is  much  better  able  to 
judge  of  their  credibility  than  a  court  which  sees  only  their  statements 
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on  paper.  We  should  not  reverse  his  finding  upon  a  pure  question 
of  fact,  where  the  evidence  justifies  the  finding,  even  if  we  might  have 
reached  a  different  conclusion  upon  the  evidence.  In  Coder  v.  Arts, 
152  Fed.  943,  at  page  946,  82  C.  C.  A.  91,  15  L.  R.  A.  (N.  S.)  372,  the 
court  says : 

'AVhen  the  court  has  considered  conflicting  evidence  and  made  a  finding  or 
decree  it  is  presumptively  correct  and  unless  some  obvious  error  of  law 
has  intervened  or  some  serious  mistake  of  fact  has  been  made,  the  finding  or 
decree  must  be  permitted  to  stand." 

The  decree  is  affirmed. 


(225  Fed.  764) 

REED  v.  CROPP  CONCRETE  MACHINERY  CO.  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1915. 

Rehearing  Denied  May  25,  1915.) 

No.  20S2. 

1.  Patents  ^=»328 — Validity  and  Infringement — Concrete  Mixes. 

The  Reed  patent.  No.  930,629,  for  a  concrete  mixer,  held  to  disclose 
patentable  invention,  although  the  improvement  it  embodies  consists 
chiefly  in  the  substitution  for  the  manually  operated  lever  of  the  prior 
art  for  the  swinging  or  closure  of  the  blades  and  gate  of  a  partially 
automatic  mechanism  containing  a  coiled  spring,  old  in  other  arts,  but 
which  in  the  patented  machine  greatly  increases  its  efficiency;  also 
held  infringed. 

2.  Patents  ^=»312 — Suit  for  Infringement — Issues  and  Proof. 

In  an  infringement  suit  against  a  corporation  and  its  president  as  Joint 
infringers,  where  the  Joint  answer  of  defendants  alleges  that  the  patent- 
ed machine  had  been  used  by  the  individual  defendant  prior  to  the  appli- 
cation for  the  patent,  and  that  he  was  the  inventor  of  the  same,  where 
the  proof  fails  to  sustain  such  allegation,  there  is  such  an  admission  of 
Infringement  by  the  individual  defendant  as  entitles  the  complainant  to 
a  decree  against  him. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  544-549;  Dec 
Dig.  <@=»312.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois ;   Christian  C.  Kohlsaat,  Judge. 

Suit  in  equity  by  Matthew  Howard  Reed  against  the  Cropp  Con- 
crete Machinery  Company  and  Andrew  J.  Cropp.  Decree  for  defend- 
ants, and  complainant  appeals.    Reversed. 

Appellant,  Reed,  the  grantee  of  letters  patent  939,629,  issued  No- 
vember 9,  1909,  covering  an  improvement  in  concrete  mixers,  filed  his 
bill  against  defendants,  charging  joint  infringement.  Upon  final  hear- 
ing, the  determination  by  the  court  below  that  the  patent  is  void  for 
want  of  patentable  novelty,  resulted  in  a  decree  dismissing  the  bill, 
from  which  this  appeal  is  taken. 

Charles  M.  Clarke,  of  Pittsburgh,  Pa.,  for  appellant. 
Glenn  S.  Noble,  of  Chicago,  111.,  for  appellee. 

Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  GEIGER,  Dis- 
trict Judge. 

GEIGER,  District  Judge.  [1]  The  rotary  mixing  drum  is  an  ap- 
pliance well  known  and  generally  used  in  the  preparation  of  concrete 
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mixtures.  Reed's  patent  covers  an  improvement  in  such  a  mixer,  par- 
ticularly in  the  mechanism  for  actuating  the  charging  blades  or  the 
covering  gate  for  the  deHvering  chute.     His  object  is  thus  stated: 

"•  •  •  To  proTide  means  for  operating  the  blades  or  gate  and  also  for 
holding  the  blades  In  mixing  or  charging  position  and  for  holding  the  gate 
open  or  closed  and  providing  for  operating  either  from  either  end  of  the 
mixer  drum  by  means  of  a  lever  and  spring  mechanism." 

The  invention  is  thus  described  by  the  patentee : 


J^.^. 


"Referring  to  the  drawings:  Figure  1  is  a  view  In  front  elevation  of  the 
mixer  drum  and  portions  of  its  supporting  and  rotating  mechanism.  Fig.  2 
is  a  view  of  the  drum  from  the  back.  Fig.  3  is  a  horizontal  section  on  the 
line  111,  III,  of  Fig.  1.  Fig.  4  is  a  vertical  sectional  view  on  the  line  IV,  IV, 
of  Fig.  1  partly  broken  away.    ♦    ♦    ♦ 

**In  the  drawings  2  represents  the  drum  of  cylindrical  form,  having  a  rear 
annular  receiving  chamber  S  between  a  back  annular  flange  4  and  a  rear 
partition  5.  Partition  5  Is  provided  with  a  centrally  arranged  inlet  opening  6, 
and  the  sheU  between  partition  5  and  flange  4  l^as  any  suitable  lifting  mech- 
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anism,  not  shown,  such  as  those  shown  in  my  prior  applicaticm  filed  September 
28,  1908,  Serial  No.  455,101. 

''The  front  wall  7  of  the  drum  is  provided  with  a  centrally  arranged  outlet 
opening  defined  by  the  delivery  chute  8,  which  in  the  position  shown  In  Fig. 
1  slopes  downwardly  and  terminates  in  upper  horizontal  edges  9,  and  opens 
Into  the  interior  or  mixing  compartment  of  the  drum. 

'*The  deliver^'  chute  Is  provided  with  a  closing  door  or  cover  10  entirely 
within  the  mixing  chamber  and  Immediately  behind  the  front  wall  7,  mounted 
on  a  hinge  rod  11  plvotally  carried  In  suitable  bearings  in  the  front  and  back 
wall  respectively.  Rod  11  Is  provided  at  the  front  with  an  operating  lever  12 
and  at  the  back  with  a  similar  operating  lever  13  secured  In  any  suitable  man- 
ner, and  these  levers  are  so  located  that,  when  the  gate  Is  thrown  open,  the 
levers  will  occupy  the  positions  in  dotted  lines  In  Figs.  1  and  2,  the  rear 
lever  13  extending  across  the  opening  6.  By  this  construction  the  gate  may 
be  operated  by  the  lever  at  either  end,  and  the  position  of  the  rear  lever  wUl 
always  Indicate  to  the  workman  whether  the  gate  Is  open  or  closed.  When 
open,  the  material  will  pass  through  the  chute,  and  when  closed  will  be  de- 
ll ected  away  therefrom  to  other  portions  of  the  mixer. 

"For  the  purpose  of  positively  holding  the  gate  in  either  oj^n  or  closed 
Ijositlon,  I  provide  a  tension  spring  14  secured  at  one  end  by  any  suitable  at- 
tachment, as  a  bolt  15,  preferably  provided  with  a  nut  by  which  It  may  be 
adjusted  In  Its  bearing  to  tighten  or  loosen  the  spring.  16  is  a  link  connecting 
spring  14  with  lever  12,  or  arc  shape  as  shown,  so  that  when  the  lever  Is 
thrown  downwardly  Into  the  position  shown  In  dotted  lines  for  opening  the 
gate,  the  arc-shaped  link  16  will  reach  around  the  end  of  shaft  11  without  in- 
terference, as  clearly  shown. 

"The  point  of  attachment  of  link  16  with  lever  12,  Is  designed  to  pass  be- 
yond the  dead  center  alignment  with  shaft  11  sufticlently  far  to  Insure  a 
pull  of  the  spring  on  the  other  side  to  positively  hold  the  gate  raised,  as 
will  be  readily  understood,  while  the  normal  tension  of  the  spring  in  the  clos- 
ed position  of  the  gate,  tends  to  maintain  It  closed.  By  this  construction  it 
will  be  seen  that  the  gate  may  be  open  or  closed  from  either  end  by  operating 
either  lever  12  or  13,  and  will  remain  in  either  position  against  accidental 
shift  or  motion. 

"Ordinarily,  the  gate  lies  down  upon  the  top  edges  of  chute  8  as  Indicated 
in  the  principal*  figures  of  the  drawings." 

Permissible  modifications  of  the  structure — also  disclosed  and  claim- 
ed— need  not,  in  view  of  the  issue,  be  noted.  The  controverted  claims 
of  the  patent  are: 

"1.  A  rotary  concrete  mixer  drum  provided  in  its  interior  with  an  adjust- 
al>le  material-deflecting  element  having  a  limited  range  of  movement,  a  rodt- 
ing  shaft  extending  longitudinally  of  the  drum  carrying  said  element  and  hav- 
ing an  operating  lever,  and  spring  mechanism  connected  with  the  drum  and 
lever  adapted  to  positively  hold  the  lever,  shaft  and  deflecting  element  when 
thrown  to  the  limit  of  movement  In  either  direction,  substantially  as  set  forth. 

"2.  A  rotary  concrete  mixer  drum  provided  In  Its  Interior  with  an  adjust- 
able material-deflecting  element  having  a  limited  range  of  movement,  a  rock- 
ing shaft  extending  longitudinally  of  the  drum  carrying  said  element  and  hav- 
ing an  operating  lever  and  spring  mechanism  connected  with  the  drum  hav- 
ing an  arc-shaped  terminal  engaging  the  lever  and  adapted  to  positively  hold 
it  and  the  shaft  and  deflecting  element  when  thrown  to  the  limit  of  move- 
ment In  either  direction,  substantially  as  set  forth." 

"4.  A  rotary  concrete  mixer  drum  provided  In  Its  Interior  with  an  adjust- 
able material-deflecting  element  having  a  limited  range  of  movement,  a  rock- 
in  ^^  shaft  extending  longitudinally  of  the  drum  carrying  said  element  and 
having  an  operating  lever  at  Its  end,  and  spring  mechanism  embodying  an 
arc-chaped  portion  connected  with  said  lever  adapted  to  exert  tension  there- 
on to  positively  hold  the  lever,  shaft  and  deflecting  element  when  thrown  to 
the  limit  of  movement  in  either  direction,  substantially  as  set  forth." 

If  successful  challenge  of  validity  depended  upon  the  inventor's  se- 
lection of  spring  mechanisms  found  in  other  arts,  e.  g.,  those  used  for 
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dosing  rainwater  pipes,  door  hinges,  cabinet  file  covers,  box  covers, 
mowing  machines,  the  proofs  here  would  sustain  the  decree.  But  if 
notice  be  taken  of  the  state  of  the  particular  art  involved,  of  the  en- 
deavors of  others  therein,  or  the  advance  made  by  the  patented  mech- 
anism in  suit,  its  conceded  utility  and  efficiency  in  promoting  ex- 
pedition and  economy  in  operation,  we  believe  a  different  view  must 
be  entertained.  Two  patentees,  Ransome,  No.  322,006,  July  14,  1885, 
and  McKelvey,  No.  751,541,  February  5,  1904,  each  recognized  as 
pioneer  and  resourceful  in  the  concrete  mixing  machinery  art,  are  the 
only  ones  whose  endeavors  in  the  solution  of  the  problem  approached 
by  Reed  need  be  considered.  Their  respective  structures — in  the  par- 
ticulars claimed  to  be  relevant — are  thus  illustrated: 


/5y.^. 


(1)  Ransome. 

It  will  be  observed  that  the 
patentee  adopted  as  a  means  for 
actuating  the  blades  which  are 
found  within  the  drum  mounted 
upon  the  shaft  ^,  the  lever  g' 
mounted  upon  the  quadrant  ^*, 
which  latter  is  notched,  as  indi- 
cated, to  receive  and  hold  the 
lever  at  different  angles.  That 
such  was  his  purpose  is  declared 
by  him  in  his  specification : 

"By  moving  the  handle  q'  the 
flanges  (within  the  drum)  may  be 
made  to  lie  down  close  to  the  sur- 
face of  the  drum  as  they  may  be 
moved  to  extend  inwardly  at  a  suit- 
able angle  to  enable  them  to  lift  the 
material." 

(2)  McKelvey. 

The  mechanism  here  is  the  dou- 
ble-ended spring  £  with  locking 
shoulders  £',  the  latter  for  engag- 
ing the  pin  d^  of  lever  d^  at  the 
limit  of  its  movement  in  either  di- 
rection. It  will  be  noted  that  the 
lever  d^  actuates  the  shaft  d  upon 
which  the  gate  D  hangs. 

Ransome's  disclosure  in  the  par- 
ticular above  set  forth  was  not  cov- 
ered by  any  claim  of  his  patent; 
while  McKelvey  included,  as  an  ele- 
ment of  his  combination  "means 
for  swinging"  the  gate  and  "catches 
on  said  drum  to  engage  said  rod 
(the  pin  ^,  supra)  when  the  gate  is  swung  to  its  extreme  positions." 

Of  course,  in  passing  upon  the  quality  of  Reed's  mechanism,  and  in 
its  comparison  with  Ransome  and  McKelvey,  it  must  be  borne  in  mind 
that  the  merit  of  a  concrete  mixing  machine  is  measured  almost  wholly 
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by  the  degree  to  which  it  efficiently  saves  labor;  and,  obviously,  the 
expedition  with  which  the  mixture  may  be  lifted  and  discharged  from 
the  drum  is  of  no  small  importance.  Each  of  the  three  inventors 
had  before  him  the  same  problem,  and  we  find  that  Ransome  and  Mc- 
Kelvey  offer  no  solution,  save  through  the  manual  operation  of  the 
lever  for  swinging  or  closure  of  the  blades  or  the  gate.  Reed's  solu- 
tion, on  the  other  hand,  involves  and  perfects — at  least  as  to  one-half 
of  the  function — the  idea  of  automatic  accomplishment  Neither  of 
the  former  suggests  the  possibility  of  swinging  the  blade  or  gate 
through  its  entire  range  of  movement  other  than  by  the  continued 
manual  act  of  the  operator.  It  may  be  that  Reed's  tension  spring,  in 
so  far  as  it  holds  the  gate  at  either  limit  of  movement,  discharges  equiv- 
alently  the  function  of  McKelvey*s  catch  spring;  but  his  introduction 
of  the  arc-shaped  link  into  combination  with  the  lever,  spring,  and 
shaft,  and  his  mounting  of  the  entire  mechanism  to  enable  throwing 
the  lever  past  the  dead  center  of  pull  and  thereby  automatically  dis- 
charge what  remains  of  the  whole  function,  is,  in  our  judgment,  not 
only  novel,  but  embodies  the  dignity  of  invention.  The  case  is  not 
distinguishable  from  Western  Electric  Co.  v.  Larue,  139  U.  S.  601, 
11  Sup.  Ct.  670,  35  L.  Ed.  294,  wherein  Larue,  who  substituted  a  tor- 
sional spring — well  known  in  other  arts — for  the  ordinary  pivotal  sup- 
ports for  keys  in  telegraphic  instruments,  was  held  to  be  an  inventor. 
In  view  of  the  obvious  and  beneficially  new  result  accomplished  by 
Reed,  the  suggestion  that  Ransome  did  not  "detail  a  spring  or  yield- 
ing mechanism  because  he  *  *  *  knew  that  any  mechanic  having 
any  skill  in  the  art  would  understand  how  to  put  a  spring  handle,  or 
a  spring  dog,  on  to  hold  the  handle  in  adjusted  position,"  and  the 
further  suggestion  that  McKelvey*s  structure  might  be  reorganized 
mechanically  by  attaching  Abell's  (mowing  machine)  tension  spring, 
serve,  not  to  detract  from  Reed's  disclosure,  but  rather  as  criticisms  of 
his  predecessors  in  the  art. 

We  therefore  conclude  that  each  of  the  three  claims  in  controversy, 
interpreted  to  embody  the  particular  elements  of  the  mechanism  dis- 
closed in  the  drawings  and  specification,  viz.,  the  tension  spring,  the 
arc-shaped  link  or  terminal,  with  the  lever,  is  valid. 

A  contention  is  further  advanced  that  the  claims  are  void  for  lack 
of  illustration  and  description  in  this :  Each  refers  to  the  spring  mech- 
anism adapted  to  positively  hold  the  lever  and  the  gate  when  thrown 
to  either  limit  of  movement ;  but  the  disclosure  in  the  drawings  is  of 
a  yielding  device  to  hold  the  door.  It  is  urged  that  McKelvey's  show- 
ing of  a  positive  lock  must  be  taken  as  definitive  of  the  term  "positively 
hold"  as  used  by  Reed.  Of  course,  if  "positively  holding"  the  gate 
includes  "locking"  it  by  some  contrivance  such  as  a  notch  or  a  peg. 
there  might  be  merit  in  the  contention.  But  this  interpretation  of 
Reed's  language  is  neither  required  nor  could  it  have  been  intended. 
Whether  a  spring  will  "positively  hold"  depends  upon  the  degree  of 
its  tension;  and,  fairly  interpreted,  these  claims  refer  to  a  spring 
mechanism  of  sufficient  strength  to  hold  the  gate  to  enable  discharge 
of  the  functions  successively  to  be  performed  by  the  machine. 

[2]   It  is  urged  by  defendants  that  proof  of  infringement  is  lacking. 
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It  IS  evident  from  the  record  that  this  issue  was  not  pressed  by  either 
party.  However,  complainant's  proofs  of  defendant's  exhibition  of 
an  infringing  machine,  the  identification  of  certain  machines  which,  by 
fair  inference,  are  chargeable  to  the  defendant  corporation  as  manu- 
facturer and  seller,  were  sufficient  to  at  least  cast  upon  it  the  burden 
of  counter  proofs;  and,  no  such  proof  appearing,  a  decree  against 
such  defendant  is  warranted.  On  behalf  of  the  individual  defendant, 
Cropp,  who  is  the  president  of  the  corporate  codefendant,  it  is  insisted 
that,  as  joint  infringement  is  charged,  such  individual  defendant  must 
be  dismissed,  because,  in  the  absence  of  proof,  his  act  will  be  deemed 
to  be  in  discharge  of  a  corporate  duty.  Cazier  v.  Mackie-Lovejoy 
Co.,  138  Fed.  654,  71  C.  C.  A.  104.  But  defendants  in  a  joint  answer, 
wherein  they  deny  infringement,  also  affirmatively  charge  that  com- 
plainant obtained  his  patent  fraudulently,  viz.: 

**These  defendants  aver  that  the  said  ♦  ♦  ♦  Reed,  well  knowing  that 
the  said  Andrew  J,  Cropp,  one  of  the  defendants  herein,  had  previously  used 
the  alleged  invention  of  said  letters  patent,  and  having  received  instructions 
and  explanations  regarding  said  alleged  invention  from  said  Andrew  J. 
Cropp,  did  unlawfully  and  fraudulently  apply  for  letters  patent,"  etc. 

The  issue  tendered  by  such  allegation  was  not  supported  by  any 
proof.  Now,  the  burden  of  proving  infringement,  joint  or  other,  was 
upon  complainant;  and  if  defendants  had  stood  upon  an  answer  con- 
taining a  simple  denial,  the  defendant  Cropp  might,  upon  such  record, 
ask  for  dismissal  for  lack  of  proof.  But  his  answer  is  responsive  to 
the  bill,  by  way  of  admission  of  his  own  trespass,  which,  under  the 
answer,  presumptively  continued  down  to  the  time  suit  was  com- 
menced. He  did  not,  as  he  might,  respond  to  the  infringement  charge 
by  admitting  his  act,  and,  by  f;Urther  allegation,  give  it  corporate  color 
or  complexion,  thus  exempting  himself  under  the  rule  above  noted. 
He  confessed,  but  did  not  avoid.  The  latter  was  his  duty,  not  com- 
plainant's; and  the  admission  contained  in  such  answer  furnishes  a 
sufficient  basis  for  joining  him  in  the  decree. 

The  decree  is  reversed,  with  directions  to  enter  a  decree  in  favor 
of  the  complainant  against  the  defendants. 


Digitized  by  VjOOQIC 


98  141  C.  C.  A.  REPORTS 

(225  Fed.  974) 

UNITED  STATES  v.  FERGUSON  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  9,  1915.) 

No.  4428. 

Indians  ^=s>13 — Commission  to  Five  Civilized  Tkibes — ^Enbollmbnt — Con- 
clusiveness 

Under  Act  April  26,  1906,  c.  1876,  34  Stat  137,  providing  that  for  aU 
purposes  the  quantum  of  Indian  blood  possessed  by  any  member  of  the 
Five  Civilized  Tribes  shall  be  determined  by  the  rolls  of  citizens  there- 
of approved  by  the  Secretary  of  the  Interior,  Act  June  21,  1906,  e.  3504, 
34  Stat  325,  requiring  the  Secretary  of  the  Interior,  on  completion  of 
the  approved  rolls,  to  prepare  and  print  the  same  in  a  permanent  record 
book,  and  Act  May  27,  1908,  c,  199,  §  3,  35  Stat  312,  declaring  that  the 
rolls  of  citizenship  of  the  Five  Civilized  Tribes  approved  by  the  Secre- 
tary of  the  Interior  shall  be  conclusive  evidence  as  to  the  quantum  of 
Indian  blood  of  any  enrolled  citizen,  the  Seminole  Roll  of  Indians  by 
lUood,  as  prepared  by  law,  is  conclusive,  and  not  subject  to  collateral 
attack. 

[Ed.  Note. — For  other  cases,  see  Indians^  Cent  Dig.  §  30;  Dec  Dig. 
<S=>13.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Action  by  the  United  States  against  Walter  Ferguson  and  another. 
From  a  judgment  of  dismissal,  the  United  States  appeals.    Affirmed. 

Archibald  Bonds,  Sp.  Asst  U.  S.  Atty.,  of  Claremore,  Okl.  (D.  H. 
Linebaugh,  U.  S.  Atty.,  and  W.  P.  McGinnis,  Sp.  Asst  U.  S.  Atty., 
botli  of  Muskogee,  Okl.,  on  the  brief),  for  the  United  States. 

Harry  H.  Rogers,  of  Tulsa,  Okl.  (N.  A.  Gibson,  of  Muskogee,  Okl., 
on  the  brief),  for  appellees. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

CARLAND,  Circuit  Judge.  This  is  an  action  commenced  by  appel- 
lant for  the  purpose  of  canceling  certain  conveyances  purporting  to 
convey  lands  which  had  theretofore  been  allotted  to  Suk-pi-e-chee,  or 
Henehar  Kochokney,  deceased,  a  full-blood  member  of  the  Creek 
Tribe  or  Nation  of  Indians.  The  conveyances  were  executed  by 
Marche  Yekcha,  son  and  heir  of  Suk-pi-e-chee,  subsequent  to  April  26, 
1906,  and  were  not  approved  by  the  Secretary  of  the  Interior  or 
judge  of  the  county  court.  It  is  claimed  by  appellant  that  Eliza,  the 
mother  of  Marche  Yekcha,  was  a  full-blood  Seminole  Indian,  and  that 
therefore  Marche  Yekcha  was  a  full-blood  Indian,  subject  to  the  re- 
strictions against  the  alienation  of  Indian  lands.  The  land  in  con- 
troversy was  duly  selected  by  and  patented  to  Henehar  Kochokney, 
who  died  March  3,  1903.  Marche  Yekcha  was  enrolled  as  a  half- 
blood  opposite  No.  1278  on  the  Seminole  Roll  of  Indians  by  Blood. 

At  the  trial  appellant  offered  to  show  by  the  testimony  of  three 
witnesses,  to  wit,  Jacob  Harrison,  Concharty,  and  Catcha  Holatka, 
that  the  mother  of  Marche  Yekcha  was  a  full-blood  Seminole  Indian. 
The  trial  court  ruled  that  the  Seminole  Roll  of  Indians  by  Blood  was 
conclusive  upon  the  question  as  to  the  quantum  of  Indian  blood  pos- 

^=:>For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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sessed  by  Marche  Yekcha,  and  that  as  the  act  of  Congress  of  April 
26,  1906,  contained  no  restrictions  as  to  mixed-blood  Indians,  decided 
that  the  appellant  could  not  maintain  the  action  and  dismissed  the 
bill.  It  thus  appears  that  the  only  question  for  decision  is  as  to  wheth- 
er the  Roll  of  Seminole  Indians  by  Blood  as  prepared  by  law  is  con- 
dusive  against  collateral  attack.  As  bearing  upon  the  question  we 
set  forth  the  following  excerpts  from  the  legislation  of  Congress. 
Section  22  of  the  Act  of  Congress  of  April  26,  1906  (34  Stat.  137,  c. 
1876),  provides : 

•That  the  adult  heirs  of  any  deceased  Indian  of  either  of  the  Five  Civilized 
Tribes  whos^  selection  has  been  made,  or  to  whom  a  deed  or  patent  has  been 
issned  for  his  or  her  share  of  the  land  of  the  tribe  to  which  he  or  she  belongs 
or  belonged,  may  sell  and  convey  the  lands  inherited  from  such  dece- 
dent   •    ♦    ♦»» 

Section  19  of  the  same  Act  of  Congress  of  April  26,  1906,  provides : 

"♦  •  •  And  for  all  purposes  the  quantum  of  Indian  blood  possessed  by 
any  member  of  said  tribes  shall  be  determined  by  the  rolls  of  citizens  of  said 
tribes  approved  by  the  Secretary  of  the  Interior.    ♦    ♦    ♦  " 

The  Indian  Appropriation  Act  of  June  21,  1906  (34  Stat.  325,  c. 
3504),  among  other  things  provides: 

**That  the  Secretary  of  the  Interior  shall,  upon  completion  of  the  approved 
rolls,  have  prepared  and  printed  in  a  permanent  record  book  such  rolls  •^f  the 
Five  Civilized  Tribes,  and  that  one  copy  of  such  record  book  shall  be  deposit- 
ed in  the  office  of  the  recorder  In  each  of  the  recording  districts  for  public 
Inspection.    ♦    ♦    ♦»» 

The  following  is  the  record  concerning  Marche  Yekcha  in  the  Sem- 
inole Roll  of  Indians  by  Blood : 

"Seminole  RoU,  Indians  by  Blood. 

"No.  1278:  Name,  Yekcha,  Marche;  Age,  30;  Sex,  M;  Blood,  %.  Tribal 
Enrollment:  Year,  1897;  Band,  Echo  Emarthoge;  No.  1;  Census  Oard  Na 
380." 

By  section  3  of  the  Act  of  May  27,  1908  (35  Stat.  312,  c.  199),  Con- 
gress again  declared  its  purpose  of  making  the  rolls  conclusive  evidence 
as  follows: 

*That  the  rolls  of  citizenship  and  of  freedmen  of  the  Five  Civilized  Tribes 
approved  by  the  Secretary  of  the  Interior  shall  be  conclusive  evidence  as  to 
the  qnaatom  of  Indian  blood  of  any  enrolled  citizen  or  freedman  of  said 
tribes.    •    •    ♦'» 

This  court,  in  Malone  v.  Alderdice,  212  Fed.  668,  129  C.  C.  A.  204, 
and  in  Nunn  v.  Hazelrigg,  216  Fed.  330,  132  C.  C.  A.  474,  decided 
that: 

**The  Commission  to  the  Five  CivUized  Tribes,  which  made  the  enrollment 
of  their  citizens  and  freedmen,  was  a  quasi  Judicial  tribunal  empo\Vered  to 
determine  who  should  be  euroUed  and  what  land  should  be  allotted  and  in 
what  way  it  should  be  allotted  to  every  citizen  and  freedman,  and  its  adju- 
dication of  these  questions  and  of  every  issue  of  law  and  fact  that  it  was 
necessary  for  it  to  determine  in  order  to  decide  these  questions  Is  conclusive 
and  hnpervious  to  collateral  attack." 

The  Circuit  Court  for  the  Eastern  District  of  Oklahoma  in  the  case 
of  Bell  V.  Cook,  192  Fed.  597,  decided  the  question  in  the  same  way. 
141  CCA.— 7 
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To  the  same  effect  is  Yarbrough  v.  Spaulding,  31  Okl.  806,  123  Pac. 
843;  Lawless  v.  Raddis,  36  Okl.  616,  129  Pac.  711. 

It  results  that  the  ruling  of  the  trial  court  in  excluding  evidence 
offered  for  the  purpose  of  showing  that  the  mother  of  Marche  Yekcha 
was  ^  full-blood  was  correct,  and  the  judgment  below  is  affirmed. 


(225  Fed.  976) 

DELANO  et  al.  v.  PEIRCB. 

(Circuit  Ck>urt  of  Appeals,  Eighth  Circuit     August  4,  1915. 
Rehearing  Denied  October  11,  1915.) 

No.  4197. 

1.  Carbiers  ^=»320 — Carriage  of  Passengers — Actions — Evidence. 
In  an  nction  for  injuries  received  by  a  passenger,  evidence  held  suffi- 
cient to  go  to  the  jury,  raising  an  inference  that  the  train  was  negligent- 
ly operated,  so  as  to  lurch  and  sway  from  side  to  side,  causing  it  to  col- 
lide with  some  object  on  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §§  1118,  1126,  1149, 
1153,  1160,  li«7,  1179,  1190,  1217.  1233,  1244,  1248,  1315-1325;  Dec.  Dig. 
e=>320;   Negligence,  Cent.  Dig.  §  301.] 

2.  Damages  ^=>172 — Actions — Evidence. 
In  a  personal  injury  action,  it  was  not  error  to  permit  plaintiff  to  tes- 
tify that  his  services  were  worth  $2,000  as  a  farmer  and  a  ranchman. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  §§  490-492,  501; 
Dec.  Dig.  «=>172.] 

3.  Appeal  and   Error  ^=»206 — Presentation   of  Grounds  of  Review   in 
Court  Below — Objection. 

In  a  personal  injury  action,  where  counsel  did  not  at  the  time  object 
to  the  form  of  a  question  on  the  ground  tiiat  it  permitted  plaintiff  to 
combine  income  received  from  his  farm  operations  with  his  personal 
services,  the  matter  cannot  be  raised  on  appeal. 

[FJd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1273, 
1283-1289;   Dec  Dig.  <©=>20C.] 

4.  Witnesses   ^=:»330 — Examination — Cross- Examination. 
In  an  action  by  an  injured  passenger,  where  the  engineer  testified  that 

the  track  was  about  perfect,  so  trains  could  run  80  or  90  miles  an  hour 
with  safety,  he  may  be  cross-examined  as  to  numerous  derailments  in 
that  vicinity,  to  test  his  testimony  concerning  the  roadbed. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §§  1106-1108; 
Dec.  Dig.  <g=>330.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska ;   Page  Morris,  Judge. 

Action  by  Albert  Peirce  against  Frederic  A.  Delano  and  others, 
as  receivers  of  the  Wabash  Railroad  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  bring  error.    Affirmed. 

John  Lee  Webster,  of  Omaha,  Neb.  (James  L.  Minnis,  of  St.  Louis^ 
IIP  Mo.,  on  the  brief),  for  plaintiffs  in  error. 

M.  F.  Harrington,  of  O'Neill,  Neb.  (Ehinham  &  Aye,  of  Omaha^ 
Neb.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

^=s>For  other  cases  see  same  topic  £  KET-NUMBER  In  all  Key -Numbered  Digests  A.  Indexes 
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AMIDON,  District  Judge.  This  is  a  suit  for  personal  injuries. 
Plaintiff  below,  Peirce,  was  a  passenger  on  the  Wabash  Railroad  in 
charge  of  the  defendants  as  receivers,  traveling  from  Centralia  to 
Moberly,  Mo.  He  was  riding  on  a  limited  passenger  train,  which 
was  running  at  about  50  miles  an  hour.  There  was  evidence  that  it 
swayed  badly,  owing  to  the  condition  of  the  track.  It  passed  through 
the  town  of  Rennick  without  stopping.  At  or  about  that  point  the  win- 
dow opposite  which  the  plaintiff  was  sitting  was  crushed  in.  Two  other 
windows  on  the  same  side  of  the  car  were  destroyed,  and  the  frame  of 
one  of  them  broken.  Plaintiff's  evidence  tended  to  show  that  the  en- 
tire windows  were  knocked  out.  After  the  accident  the  car  was 
searched,  and  no  missiles  were  found  in  it  which  could  have  caused  the 
injury.  There  was  evidence  tending  to  show  that  at  the  time  of  the 
accident  the  train  was  passing  a  freight  train  on  the  siding  at  Ren- 
nick. Plaintiff  himself  probably  jumped  into  the  aisle  as  the  result  of 
the  shock,  and  received  injuries  which  rendered  him  unconscious.  The 
plaintiff  recovered  judgment,  and  defendants  bring  error. 

[1]  The  complaint  charges  that  the  train  was  negligently  operated,, 
so  as  to  cause  the  car  suddenly  to  lurch  and  sway  violently  from  side 
to  side,  and  that  through  the  carelessness  of  the  defendants  the  train 
collided  with  some  object  on  defendants'  right  of  way  and  under  their 
control. 

At  the  close  of  the  evidence  defendants  moved  for  a  directed  ver- 
dict, upon  the  ground  that  there  was  no  substantial  evidence  tending 
to  show  that  the  accident  was  caused  through  any  fault  of  theirs; 
that  whether  the  accident  was  caused  by  a  missile  hurled  by  some  mis- 
creant, or  was  caused  by  some  object  adjacent  to  the  track  upon  which 
the  train  was  running  was  a  mere  matter  of  conjecture.  In  support 
of  this  motion  counsel  cites  a  list  of  cases,  of  which  Pennsylvania  Rail- 
road Co.  v.  McCaffrey,  149  Fed.  404,  79  C.  C.  A.  224,  Thomas  v. 
Pennsylvania  &  Reading  R.  R.  Co.,  148  Pa.  180,  23  Atl.  989,  15  L. 
R.  A.  416,  and  Deagle  v.  N.  Y.  &  New  Haven  R.  R.  Co.,  217  Mass. 
23, 104  N.  E.  493,  are  examples.  There,  however,  the  evidence  show- 
ed that  a  missile  was  thrown  into  the  car  through  a  window.  Such 
evidence  points  to  the  act  of  a  miscreant  rather  than  the  negligence 
of  the  company.  Here  no  missile  was  found,  and  the  injury  to  the 
car  justified  the  inference  that  the  accident  was  caused  by  some  ob- 
ject on  the  right  of  way,  or  more  probably  by  projecting  scrap  iron 
with  which  some  of  the  cars  of  the  freight  train  were  loaded.  To  cal! 
such  an  inference  a  mere  guess  is  only  to  apply  a  term  of  vituperation 
to  an  inference  which  counsel  does  not  wish  to  have  made. 

[2,  3]  Plaintiff  was  permitted  to  testify  as  to  the  value  of  his  serv- 
ices. He  stated  they  were  worth  $2,000  a  year.  He  was  a  farmer 
and  ranchman.  After  plaintiff  had  rested  his  case,  defendants  moved 
to  strike  this  evidence  out.  He  now  insists  that  the  question  permitted 
the  witness  to  combine  income  derived  from  his  farming  operations 
with  his  personal  services.  We  do  not  think  the  question  was  open 
to  that  objection,  and,  if  it  was,  counsel  should  have  called  specific 
attention  to  that  feature  at  the  time,  so  that  the  question  might  have 
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been  framed  in  such  a  way  as  to  confine  the  answer  more  clearly  to  the 
value  of  personal  services. 

[4]  The  engineer  in  charge  of  the  passenger  train  had  testified  that 
the  roadbed  of  the  Wabash,  between  Centralia  and  Moberly,  was 
about  perfect,  so  that  trains  could  run  80  or  90  miles  an  hour  with 
safety.  On  cross-examination  he  was  asked,  over  defendants'  objec- 
tion, about  numerous  derailments  that  had  occurred  on  the  line.  We 
think  this  was  a  proper  test  of  his  testimony  about  the  roadbed.  Some 
of  the  questions  were  objectionable  as  to  their  form,  but  we  do  not 
think  that  defect  is  of  sufficient  importance  to  justify  disturbing  the 
verdict. 

The  judgment  is  affirmed. 


(225  Fed.  978) 
ATCHISON,  T.  &  S.  F.  RY.  CO.    v.  BOARD  OF  COM'RS  OF  DOUGTxA.S 
COUNTY,  COLO.,  et  aL  • 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  7,  1915.) 

No.  4326. 

Taxation  ^=»G08 — Levy  and  Assessment — Correction. 

That  the  state  board  of  e(iualization  has  violated  Its  duty  in  denying 
the  petition  of  a  railway  company  to  review  an  assessment  without  hear- 
ing does  not  entitle  the  carrier  to  relief  In  equity,  In  the  absence  of  evi- 
dence of  fraud,  accident,  or  mistake,  or  of  a  showing  that  it  was  prejudic- 
ed, and  that  the  assessment  ought  to  have  l)een  corrected. 

lEd.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §§1230-1241; 
Dec.  Dig.  «@=>(>08.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado;   John  A.  Riner,  Judge. 

Suit  by  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  against 
the  Board  of  County  Commissioners  of  the  County  of  Douglas,  Colo., 
and  others,  to  restrain  the  collection  of  taxes.  From  a  denial  of  a 
temporary  injunction,  plaintiff  appeals.    Affirmed. 

Henry  T.  Rogers,  of  Denver,  Colo.,  and  S.  T.  Bledsoe,  of  Oklalioma 
City,  Okl.  (Picrpont  Fuller,  of  Denver,  Colo.,  Gardiner  Lathrop,  of 
Chicago,  111.,  and  Daniel  B.  Ellis,  Lewis  B.  Johnson,  and  George  A. 
1^1.  Fraser,  all  of  Denver,  Colo.,  on  the  brief),  for  appellant. 

A.  L.  Doud,  of  Denver,  Colo.  (J.  M.  Taylor,  of  Castle  Rock,  Colo., 
and  A.  J.  Fowler,  of  Denver,  Colo.,  on  the  brief)  for  appellees. 

N.  H.  Loomis,  of  Omaha,  Neb.,  and  C.  C.  Dorsey,  of  Denver,  Colo., 
amici  curiae. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  The  railway  company  filed  its  bill  in 
ilie  trial  court,  claiming  that  the  taxes  levied  upon  it  by  the  defendant 
county,  for  the  year  1912,  were  void,  and  asking  that  their  collection 
be  restrained.  Application  was  made  for  a  temporary  injunction. 
The  case  was  heard  before  Judge  Riner.     He  required  the  parties 

<S=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexas 
^Rehearing  denied  Noyember  30.  191fi. 
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to  submit  their  evidence  orally.  The  railway  company  produced  its 
witnesses,  who  were  examined  and  cross-examined.  At  the  conclu- 
sion of  plaintiff's  case  the  trial  court  denied  the  application  for  a  tem- 
porary injunction,  and  plaintiff  appeals.  The  court  stated  its  reason 
for  its  decision  as  follows : 

**In  view  of  the  principles  of  law  that  must  be  applied  In  the  determination 
of  this  case,  I  do  not  think  you  (referring  to  the  plaintiff)  have  made  a  case 
for  temporary  relief.  I  do  not  recall  a  scintilla  of  evidence  that  tends  to  show 
fraud,  accident,  or  mistake,  or  any  other  grounds  for  equitable  jurisdiction. 
Now,  so  far  as  this  connty  assessment  is  concerned,  it  seems  to  me  that  the 
assessment  was  as  fair  as  any  that  has  come  under  my  observation  In  any  tax 
case  that  I  can  recall." 

The  assessor  was  the  only  witness  who  testified  upon  the  matter 
of  the  assessment  of  lands  and  other  property  in  the  county,  and  his 
testimony  stands  before  the  court  undisputed. 

Appellant  urges  two  grounds  of  complaint:  First.  It  claims  that 
other  railroad  property  was  assessed  at  a  much  lower  valuation  than 
its  property,  and  that  other  property  in  the  county  was  likewise  as- 
sessed at  a  lower  valuation.  For  the  purpose  of  having  the  assess- 
ment made  by  the  state  tax  commission  reviewed,  it  filed  a  petition 
with  the  state  board  of  equalization,  which  is  vested  with  power  to 
review  such  assessments,  setting  forth  in  general  terms  the  grounds 
of  its  complaint.  The  statute  required  the  board  of  equalization  to 
fix  a  time  for  the  hearing  of  such  petition,  and  to  notify  the  petitioner 
and  give  to  it  an  opportunity  to  be  heard  and  to  produce  evidence. 
The  state  board  of  equalization  failed  to  do  this,  but  when  the  period 
within  which  such  a  review  could  be  had  was  about  to  expire,  it  made  an 
order  denying  the  petition  of  plaintiff,  and  other  like  petitions,  with- 
out any  hearing.  The  order  also  approved  the  assessment.  Second. 
It  is  claimed  that  the  assessment  of  property  for  the  purpose  of  taxa- 
tion is  a  quasi  judicial  act,  and  that  in  an  action  at  law  to  recover 
back  taxes  paid  under  protest  the  assessment  cannot  be  collaterally 
attacked.  It  is  therefore  argued  under  this  head  that  the  Colorado 
statute  permitting  a  recovery  of  illegal  taxes,  does  not  apply.  In  sup- 
port of  this  Stanley  v.  Supervisors  of  Albany,  121  U.  S.  535,  7  Sup. 
Ct.  1234,  30  L.  Ed.  1000,  and  Western  Union  Telegraph  Co.  v.  Mis- 
souri, 190  U.  S.  412,  23  Sup.  Ct.  730,  47  L.  Ed.  1116,  are  cited. 

As  to  the  first  ground  of  complaint,  we  think  the  action  of  the  state 
board  of  equalization  was  a  clear  violation  of  its  duty,  and  of  the 
rights  of  the  railway  company.  That,  however,  is  not  enough  to  en- 
title the  railway  company  to  relief  in  a  court  of  equity.  It  must  show 
that  it  was  prejudiced;  in  other  words,  it  must  show  that  the  assess- 
ment was  unfair,  and  ought  to  have  been  corrected  by  the  state  board 
of  equalization.  This  it  attempted  to  do  before  Judge  Riner.  It 
produced  the  evidence  before  him  which  the  board  of  equalization 
ought  to  have  heard.  He  considered  it,  and  found  that  there  was  no 
just  cause  of  complaint  against  the  assessment.  The  evidence  amply 
warranted  his  conclusion.  Certainly  there  was  very  substantial  evi- 
dence to  support  his  decision.  That  being  the  case,  we  ought  not  to 
disturb  his  order. 
As  to  the  second  ground,  the  cases  referred  to  arose  where  there 
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was  no  statute  giving  the  right  to  recover  taxes  for  erroneous  assess- 
ments. The  statute  of  Colorado  in  express  terms  gives  that  right,  so 
the  authorities  cited  are  not  controlling  in  this  case. 

Finally  this  case  is  clearly  ruled  by  our  opinion  in  Union  Pacific 
Railway  Co.  v.  Commissioners  of  Weld  County,  217  Fed.  540,  133  C. 
C.  A.  392,  and  222  Fed.  651,  138  C.  C.  A.  175. 

The  order  is  therefore  affirmed. 


(225  Fed.  080) 

ESTES  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  23,  1915.) 

No.  4360. 

1.  Indictment  and  Information  ^s>l25 — Duplicity — Intboducing  Liquob 

INTO  Indian  Country. 

Where  an  indictment  charged  that  defendant  introduced  spirituous 
liquors  **into  the  Indian  country,  to  wit,  the  Rosebud  Indian  reservation, 
into  and  upon  a  certain  allotment  of  one  Maggie  Bordeaux,"  etc.,  such 
indictment  was  not  bad  for  duplicity,  as  charging  the  introductioD  into  the 
Indian  reservation,  as  well  as  the  Indian  allotment 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  §§  334-400;    Dec.  Dig.  <e=>125. 

Introducing  intoxicating  liquors  into  Indian  country,  see  note  to  Joplin 
Mercantile  Co.  v.  United  States,  131  C.  C.  A.  171.] 

2.  Indians    ^=»38 — Introducing    Liquobs    into    Indian    Country — ^Indict- 

ment— Sufficiency — "Allotment." 

Where  an  indictment  charged  defendant  with  introducing  spirituous 
liquor  "into  and  upon  a  certain  allotment"  of  an  Indian,  such  indictment, 
although  there  was  no  allegation  that  the  title  to  the  land  was  held  in 
trust  by  the  government,  stated  facts  constituting  a  public  offense,  since 
the  word  "allotment"  is  the  term  ordinarily  and  commonly  used  to  de- 
scribe land  held  by  Indians  after  allotment,  and  before  the  issuance  of 
the  patent  in  fee  that  deprives  the  land  of  its  character  as  Indian 
country. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  §§  22,  64,  66;  Dec. 
Dig.  e=>38. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Allotment.] 

3.  Criminal  Law  C=>.304 — Evidence — Judicial  Notice— President's  Signa- 

ture ON  Indian  Patent. 

In  a  prosecution  for  introducing  intoxicating  liquors  Into  Indian  coun- 
try, the  admission  in  evidence  of  the  trust  patent  to  the  Indian  allotment 
involved,  without  other  proof  than  the  patent  itself,  was  proper,  since  the 
court  will  take  Judicial  notice  of  the  signature  of  the  President  of  the 
United  States. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  700-717, 
2951 M2 ;   Dec.  Dig.  e=>304.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota;   James  D.  Elliott,  Judge. 

Ed  Estes  was  convicted  of  introducing  spirituous  liquors  into  Indian 
country,  and  he  brings  error.     Affirmed. 

^=;9For  other  cases  see  sume  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digesu  &  Indezea 
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J.  G.  Bartine  and  C.  W.  Bartine,  both  of  Oacoma,  S.  D.,  for  plain- 
tiff in  error. 

Robert  P.  Stewart,  U.  S.  Atty.,  of  Deadwood,  S.  D.,  and  E.  W. 
Fiske  and  George  Philip,  Asst.  U.  S.  Attys.,  both  of  Sioux  Falls,  S.  D. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  LEWIS, 
District  Judge. 

PER  CURIAM.  The  indictment  in  this  case  charged  the  defendant 
with  introducing  spirituous  liquors  into  the  Indian  country,  to  wit, 
the  Rosebud  Indian  reservation,  into  and  upon  a  certain  allotment  of 
one  Maggie  Bordeaux,  an  Indian  of  the  Sioux  Nation  and  Rosebud 
Tribe  or  band  of  Indians,  which  said  allotment  was  and  is  described 
as  follows,  to  wit :  The  northwest  quarter  (N.  W.  14)  of  section  twen- 
ty-six (26),  township  forty-two  (42)  north,  of  range  twenty-nine  (29) 
west  of  the  sixth  principal  meridian,  in  Mellette  county,  state  of  South 
Dakota. 

[1]  It  was  objected  by  demurrer  that  the  indictment  was  bad  for 
duplicity,  in  that  it  charged  the  introduction  of  the  liquor  into  the 
Indian  reservation  as  well  as  the  Indian  allotment.  This  objection  is 
hypercritical.  It  is  well  known  that  allotments  exist  within  Indian 
reservations,  and  a  person  of  common  understanding,  on  reading  the 
indictment,  would  understand  that  the  charge  was  narrowed  to  the 
allotment 

[2]  It  was  further  objected  that  the  indictment  did  not  state  facts 
constituting  a  public  offense,  in  that  there  was  no  allegation  that  the  title 
to  the  land  was  held  in  trust  by  the  government.  The  word  "allotment" 
is  the  term  ordinarily  and  commonly  used  to  describe  land  held  by 
Indians  after  allotment  and  before  the  issuance  of  the  patent  in  fee. 
So  understood,  the  statute  which  provides  that  the  title  to  such  allot- 
ment shall  be  held  in  trust  by  the  government  need  not  be  pleaded. 

[3]  It  is  urged  that  the  trial  court  erred  in  admitting  in  evidence  the 
trust  patent  without  other  proof  than  the  patent  itself.  This  was  not 
error.  The  court  would  take  judicial  notice  of  the  signature  of  the 
President  of  the  United  States.  Wharton  on  Evidence,  §  317;  Un- 
derbill on  Evidence,  514;   3  Rice,  Criminal  Evidence,  pp.  13,  14. 

There  is  no  merit  in  any  of  the  errors  assigned. 

Judgment  affirmed. 


(225  Fed.  981) 

CHADBOURNE  et  al.  v.  EQUITABLE  TRUST  CO.  OF  NEW  YORK  et  al. 
(Circuit  Court  of  Appeals,  Eighth  Circuit     September  7,  1915.) 

No.  4271. 

Receivers  ^=»158 — ^Allowance  of  Attorney's  Fees — Fund. 

The  allowed  claim  of  a  firm  of  attorneys,  who  had  rendered  service  to 

a  railroad  more  than  six  months  prior  to  the  appointment  of  its  receivers, 

while  not  entitled  to  a  preference  over  the  claims  of  bondholders,  was 

entitled  to  payment  out  of  any  funds  in  the  hands  of  the  receivers  not 

•   subject  to  the  lien  of  the  mortgage  securing  such  bondholdera 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent.  Dig.  §$  301-306 ;   Dec. 
Dig.  <©=>158.1 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key -Numbered  Digests  &  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  EHstrict  of  Missouri ;  Ehner  B.  Adams,  Judge. 

Action  by  Thomas  L.  Chadboume,  Jr.,  and  others,  against  the  Eq- 
uitable Trust  Company  of  New  York  and  others.  Order  denying  mo- 
tion to  grant  plaintiffs'  allowed  claim  a  preference  denied,  and  plain- 
tiffs appeal.    Modified  and  affirmed. 

F.  N.  Judson,  of  St.  LxDuis,  Mo.,  and  A.  J.  Shores,  of  New  York 
City  (Judson,  Green  &  Henry,  of  St.  Louis,  Mo.,  on  the  brief),  for 
appellants. 

Wells  H.  Blodgett,  of  St.  Louis,  Mo.,  for  appellee  Wabash  R.  Co. 

B.  Schnurmacher,  of  St.  Louis,  Mo.  (Theodore  Rassieur,  of  St. 
Louis,  Mo.,  and  Murray,  Prentice  &  Rowland,  Pierce  &  Greer,  George 
Wellwood  Murray,  and  Lawrence  Greer,  all  of  New  York  City,  on 
the  brief),  for  appellee  Equitable  Trust  Co. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  Appellants  are  a  firm  of  lawyers  who 
rendered  services  for  the  Wabash  Railroad  Company  more  than  six 
months  prior  to  the  appointment  of  receivers  of  that  company.  They 
filed  a  petition  in  the  lower  court  to  have  their  claim  for  fees  estab- 
lished, allowed,  and  ordered  paid.  The  court  allowed  the  claim  at 
$65, OCX),  but  on  a  motion  to  grant  it  a  preference  the  same  as  claims 
of  laborers  and  other  employes,  the  application  was  denied,  the  court 
"being  of  the  opinion  that  said  claim  is  not  of  a  character  entitling  it 
to  any  priority  in  the  matter  of  payment  over  the  claims  of  the  bond- 
holders represented  by  the  complainant,  the  Equitable  Trust  Company." 
It  was  ordered  "that  the  prayer  of  the  petitioners  that  their  said  claim 
be  paid  out  of  the  funds  in  the  hands  of  the  receivers  be  and  the 
same  is  hereby  denied."  It  is  claimed  by  petitioners  that  there  is  a 
fund  of  some  $4,000,000  in  the  hands  of  the  receivers  which  is  not 
subject  to  the  lien  of  the  mortgage  represented  by  the  Equitable  Trust 
Company ;  that  this  fund  accrued  from  earnings  due  to  the  company 
at  the  time  the  receivers  were  appointed,  for  services  previously  ren- 
dered, but  which  had  not  at  the  time  been  collected.  The  appellants 
insist  that  the  order  in  the  language  in  which  it  was  framed  really 
amounts  to  a  denial  of  their  claim  after  establishing  it,  because  it  de- 
nies their  right  to  be  paid  "out  of  funds  in  the  hands  of  the  receivers." 
At  the  argument  counsel  stated  that  petitioners  would  be  satisfied  with 
an  order  directing  the  payment  of  the  claim  out  of  any  funds  in  the 
hands  of  the  receivers  not  subject  to  the  lien  of  the  mortgage  repre- 
sented by  the  Equitable  Trust  Company.  We  think  they  are  entitled 
to  such  a  modification  of  the  order.  We  do  not  express  any  opinion, 
however,  as  to  their  right  to  payment  out  of  the  $4,000,000  fund  above 
referred  to.    That  question  was  not  passed  upon  by  the  trial  court. 

The  order  will  be  that  the  order  appealed  from  be  modified,  so  as 
to  provide  for  the  payment  in  due  course  of  administration  of  peti- 
tioners' claim  out  of  any  funds  in  the  hands  of  receivers  not  subject 
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to  the  Hen  of  the  mortgage  to  the  Equitable  Trust  Company,  the  trial 
court  to  pass  upon  the  rights  of  all  parties  to  any  such  fund ;  and,  as 
so  modified,  the  order  is 
Affirmed. 


(225  Fed.  983) 

CABILLAC  MOTOR  CAR  CO.  et  al.  v.  AUSTIN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     June  30,  1915.) 

No.  2766. 

L  Patents  ^=>165 — Construction  of  Claims. 

An  element  which  expressly  characterizes  and  limits  one  claim  of  a 
patent,  and  by  which  alone  it  substantially  differs  from  another  claim, 
will  not  be  read  into  the  latter,  when  not  necessary  to  make  it  oper- 
ative. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  241;  Dec.  Dig. 
^=>165.] 

2.  Patents  ^=>328— Validity  and  Infringement— Change-Speed  Gearing. 

The  Austin  patent.  No.  1,091,618,  for  change-speed  gearing  for  auto- 
mobiles, was  not  anticipated,  and  discloses  invention,  the  device  being  the 
first  practically  operative  two-speed  axle  drive  gearing;  also  held  in- 
fringed as  to  claims  9  to  12,  inclusive. 

3.  Patents  ^==>26 — Invention— New  Combination  op  Old  Elements. 

If  the  selection  of  elements  from  existing  machines  into  a  complete 
combination  has,  for  the  first  time,  produced  from  a  practical  and  com- 
mercial aspect,  a  new  result,  invention  may  well  be  predicated  thereon. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  27-30;  Dec.  Dig. 
<g=>26. 

Patentability  of  combinations  of  old  elements  as  dependent  on  results 
attained,  see  note  to  National  Tube  Co.  v.  Aiken,  91  C.  C.  A.  123.] 

4.  Patents  <S=>168 — Construction  op  Claims— Amendment  of  Application. 

That  the  claims  of  a  patent  as  granted  were  introduced  by  a  volun- 
tary amendment,  and  are  broader  than  those  in  the  original  application, 
does  not  deprive  the  patentee  of  the  right  to  have  them  construed  as 
broadly  as  their  language  implies,  nor  of  the  right  to  hold  as  an  in- 
fringer one  who,  with  knowledge  of  the  original  claims,  built  a  structure 
which  avoided  them,  but  which  is  within  the  broader  claims. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  243^,  244;  Dec. 
Dig.  «=>168.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Michigan ;  Clarence  W.  Sessions,  Judge. 

Suit  in  equity  by  Walter  S.  Austin  against  the  Cadillac  Motor  Car 
Company  and  others.  Decree  for  complainant,  and  defendants  appeal. 
Afl&rmed. 

Infringement  suit  by  Austin  against  the  Cadillac  Company,  based  upon 
claims  9,  10,  11,  and  12,  of  patent  No.  1,091,618  for  "change-speed  gearing," 
issued  to  Austin  March  31,  1914,  on  application  filed  August  12,  1913,  in  re- 
newal of  application  filed  February  16,  1911.  From  the  usual  interlocutory  de- 
cree for  injunction  and  accounting,  the  Cadillac  Company  appeals. 

The  specification  classifies  the  invention  as  relating  to  change-speed  gear- 
ing, "especially  adapted  to  automobiles.'*  In  the  common  form  of  this  ma- 
chine, the  engine  crank  shaft,  running  longitudinally  of  the  car,  is  clutch-con- 
nected to  a  propeller  shaft,  extending  back  in  the  same  axial  line  into  bevel- 
gear  engagement  with  the  rear  axle,  which  is  thus  driven,  and  which  drives 

^=»For  other  cases  lee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Inixtixea 
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the  car.  In  the  simplest  form  of  clutch  connection  between  en^e  shaft  and 
propeller  shaft,  the  two  must  always  revolve  at  the  same  speed.  In  transmit- 
ting the  power  from  tlie  propeller  shaft  to  the  axle  through  the  bevel  gearing, 
it  is  obvious  that  the  relative  speeds  of  driving  shaft  and  driven  axle  can  be 
determined  by  adopting  any  desired  ratio  between  the  number  of  teeth  on  the 
driving  shaft-carried  pinion  as  compared  with  the  number  on  the  driven  axle- 
carried  gear.  To  illustrate:  It  may  be  assumed  that,  for  ordinary  speed  on 
average  roads,  the  best  ratio  is  3  to  1 — that  is,  three  times  as  many  teeth  upon 
the  axle  gear  as  upon  the  shaft  pinion — and  it  will  follow  that  for  each  shaft  rev- 
olution tiie  wheels  wUl  make  one-third  of  a  revolution.  It  is  clear  that  no  such 
permanent  or  fixed  relation,  ''direct  drive,"  between  engine  speed  and  axle  speed 
will  meet  the  varying  conditions  of  service ;  and  so  it  has  been  common  to  Inter- 
rupt the  propeller  shaft  by  interposing  between  its  front  and  rear  severed  por- 
tions selective  transmission  devices,  whereby  the  relation  between  the  speeds  of 
engine  and  of  propeller  shaft  may  be  varied.  A  short  parallel  countershaft,  car- 
rying gears  of  different  sizes,  corresponding  gears  upon  the  propeller  shaft, 
and  means  for  sliding  some  of  these  gears  longitudinally,  or,  perhaps  for  us- 
ing none  of  them  and  clutching  the  two  parts  of  the  shaft  directly  to  each 
other,  enable  the  operator  to  select  the  ratio  which  he  prefers ;  and  If,  for  ex- 
ample, he  selects  a  ratio  of  4  to  1  In  his  transmission,  and  has  a  ratio  of  3  to 
1  In  his  direct  drive,  he  will  have  an  eflPectlve  final  ratio  of  12  to  1,  as  between 
his  engine  and  his  driven  axle,  resulting  In  the  so-called  *'low  speed."  It  Is 
obvious,  too,  that  this  Indirect  method  of  transmission,  by  breathing  the  con- 
tinuity of  the  propeller  shaft  and  lnteri)oslng  gearing,  is  less  desirable  than 
If  the  driving  power  comes  directly  from  engine  to  axle,  and  so  It  Is  commonly 
understood  that  the  direct  drive  or  the  "high  speed"  Is  to  be  preferred  wherev- 
er conditions  permit.  It  was  Austin's  Idea  to  Increase  the  flexibility  of  this  di- 
rect drive  by  providing  alternative  gear  pairs  between  shaft  and  axle  and  by  pro- 
viding selective  mechanism,  whereby  the  driver  can  cause  one  of  two  driving 
pinions  on  his  shaft  to  drive  either  one  of  two  beveled  gears  upon  the  axle, 
whereby,  for  example,  the  driver  may  shift  the  connection  from  one  to  the  other 
and  change  the  gear  ratio  from  3  to  1  to  2  to  1,  so  causing  a  complete  revolution 
of  the  wheels  to  each  two  jevolutlons  of  the  engine  shaft,  and  Increasing  the 
speed  of  the  car  50  per  cent  without  changing  the  speed  of  the  engine.  The 
very  considerable  practical  advantages  of  this  result  are  conceded,  althou^ 
there  are  disadvantages,  and  the  ultimate  balance  will  not  necessarily  and 
always  be  favorable.  Such  favorable  net  result,  which  will  make  the  idea 
practically  worth  while,  was  to  be  attained  only  by  exercising  either  a  high  de- 
gree of  skill  or  a  considerable  amount  of  Invention,  as  the  two  may  be  classi- 
fied, in  minimizing  the  bad  and  emphasizing  the  good  among  the  attendant 
conditions. 

What  Austin  did  was  to  provide,  at  the  rear  end  of  his  propeller  shaft,  a 
small  bevel  pinion  fixed  thereon  and  to  carry  just  forward  thereof  another  and 
larger  bevel  pinion  fixed  to  a  sleeve  surrounding  the  driving  shaft  In  front  of 
this  sleeve  the  shaft  carried  a  longitudinally  sliding  clutch,  spllned  upon  and 
always  revolving  with  the  shaft,  but  capable  of  being  engaged  with  or  disen- 
gaged from  the  plnlon-carrying  sleeve.  It  resulted  that  while  the  smaller 
pinion  would  always  revolve  with  the  shaft,  the  larger  one  would  or  would 
not,  according  as  it  was  clutched  thereto  or  unclutched  therefrom.  These  two 
pinions  were  alw^ays  in  mesh  with  the  corresponding  bevel  gears  on  the  dif- 
ferential housing  (thus  ultimately  revolving  the  axle),  the  forward  pinion  and 
the  outside  gear  having  the  high,  or  2  to  1,  ratio,  and  the  rear  pinion  and  the 
inside  gear  having  the  low,  or  3  to  1,  ratio.  Since  it  Is  clear  that  both  gear 
pairs  could  not  be  clutched  to  and  fast  upon  shaft  and  axle,  respectively,  at  the 
same  time  without  stripping  some  of  the  gears,  and  since  when  Austin's  clutch 
pinion  was  fast  to  the  shaft,  both  pinions  thereon  must  revolve,  he  made  the 
inner  or  low-speed  gear  loose  upon  the  axle,  and  provided  a  clutch  sliding 
longitudinally  on  the  axle  and  always  revolving  therewith,  but  engaging 
the  Inner  gear  to  the  axle  only  when  desired.  He  then  connected  his 
clutch  on  the  shaft  and  his  clutch  on  the  axle  by  toggle  levers  so  that 
they  automatically  acted  together,  and  when  one  was  thrown  in,  the  oth- 
er was  thereby  necessarily  thrown  out  It  followed  that  if  the  forward  pinion 
on  the  shaft  was  made  fast  thereto,  it  would  drive  the  outer  gear  and  so  drive 
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the  axle,  but  wnlle  the  rear  pinion  would  also  drive  the  inner  gear,  the  latter 
would  be  free  from  the  axle  and  would  run  idle  thereon.  If  the  forward  pin- 
ion was  unclutched  from  the  shaft,  the  inner  gear  would  be  driven  by  the  rear 
pinion,  and  the  inner  gear  being  then  fast  to  the  axle,  it  would  cause  the 
outer  gear  also  to  revolve,  this,  in  turn,  would  drive  the  forward  pinion,  and 
the  latter,  being  free  from  the  shaft,  would  run  idle  thereon.  It  therefore  re- 
sulted that,  of  the  four  gear  members,  three  were  always  fast  and  one  always 
idle. 

The  defendant's  device  employs  the  same  two  gear  pairs ;  that  is,  two  driv- 
ing pinions  on  a  propeller  shaft,  and  two  driven  gears  upon  the  axle.  The 
four  gear  members  have  the  same  relative  form,  size,  mounting,  and  arrange- 
ment as  in  Austin's,  in  all  particulars  except  one ;  the  smaller  and  rear  (being 
the  low-speed)  driving  pinion,  instead  of  being  fixed  on  the  propeller  shaft,  is 
carried  upon  a  sleeve  concentric  therewith,  and  which  may  be  clutched  there- 
to, and  the  other  member  of  the  pair,  the  inner  or  low-speed  driven  gear,  is 
fixed  to  the  axle  instead  of  being  clutch-connected  thereto.  In  other  words,  the 
high-speed  gear  pair  is  wholly  the  same  In  both  machines  and  the  low-speed 
gear  pJalr  is  the  same,  excepting  that  the  capacity  of  being  detached  from  its 
shaft  Is  transposed  from  one  member  to  the  other.  Of  the  four  gear  mem- 
bers, three  are  always  fast  and  active,  one  always  loose  and  idle. 

The  case  presents  the  questions  whether  the  claims  in  suit  can  properly  be 
so  read  as  to  cover  defendant's  device,  and,  if  so,  whether  they  are  valid.  Claim 
10  may  fairly  be  considered  typical  of  the  group  sued  upon,  and  it  reads  as 
follows:  "In  a  change-speed  gearing  for  automobiles,  the  combination  of  the 
axle,  differential  gearing,  and  a  suitable  housing,  an  outer  driven  beveled  gear 
secured  to  said  housing  and  an  inner  driven  beveled  gear  nested  with  the  outer 
beveled  gear,  either  one  or  the  other  of  which  is  adapted  to  be  connected  to 
drive  the  differential  gearing  structure  to  operate  the  said  axle,  a  propeller 
shaft,  a  bearing  for  the  inner  end  thereof,  an  inner  pinion  thereon  adapted  to 
mesb  with  the  inner  driven  beveled  gear,  and  an  outer  pinion  concentric  there- 
with adapted  to  mesh  with  the  outer  beveled  gear,  the  outer  gear  and  pinion 
being  of  higher  ratio  than  the  inner  gear  and  pinion,  and  means  for  coupling 
either  the  outer  beveled  gear  and  pinion,  or  the  inner  beveled  gear  and  pinion 
to  said  proi>eller  shaft  to  drive  the  said  axle,  co-operating  for  the  purpose 
«pecifled." 

F.  P.  Fish,  of  Boston,  Mass.,  for  appellants. 

F.  L.  Chappell,  of  Kalamazoo,  Mich.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
1.  Defendant  insists  that  whatever  invention  Austin  made  extended 
only  to  the  relative  arrangement  of  his  clutched  and  fixed  gear  mem- 
bers, and  hence  that  his  patent  must  be  confined  to  a  device  carrying 
one  clutched  driving  pinion  and  one  clutched  driven  gear,  with  con- 
nections whereby  the  two  clutches  have  an  in  and  out  automatic  ac- 
tion. We  cannot  so  interpret  claim  10.  Its  language  is  not  incapable 
of  such  a  limitation,  when  it  is  read  in  connection  with  the  specifica- 
tion; but  when  we  compare  the  various  claims,  including  those  not 
in  suit,  we  find  that  this  particular  clutch  construction  and  arrange- 
ment are  expressly  specified  in,  and  seem  to  be  the  dominant  thought 
of,  another  group  of  claims,  while  not  mentioned  in  the  group  of  claims 
in  suit.  This  comparison  clearly  shows  that  the  latter  were  intended 
to  be  distinguished  and  characterized  by  the  provision  that  the  outer 
gear  and  pinion  were  of  higher  ratio  than  the  inner  gear  and  pinion. 
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It  toUows  that,  under  the  familiar  rule  which  we  have  several  times 
followed  and  applied  fScaife  v.  Falls  City  Co.,  209  Fed.  210,  214,  126 
C.  C.  A.  304;  National  Co.  v.  Mark.  216  Fed.  507,  521,  133  C.  C.  A. 
13),  we  will  not  read  into  one  claim  elements  which  expressly  char- 
acterize another,  by  which  alone  the  two  substantially  differ  and 
which  are  not  necessary  to  make  the  former  operative;  and  that  if 
Austin's  only  real  invention  resided  in  his  peculiar  clutch  mechanism, 
claim  10  would  be  void,  because  broader  than  the  invention. 

2.  If  the  words  of  claim  10  are  given  quite  ordinary  and  normal 
meanings,  the  claim  clearly  reads  upon  defendant's  device,  which  has  all 
the  parts  named,  and  in  their  specified,  mutual  relationship.  Its  slid- 
ing clutch,  engaging  one  or  the  other  of  the  pinions  and  so  driving 
one  or  the  other  of  the  fixed  gears,  fully  responds  to  the  phrase — 

"means  for  coupUng  either  the  outer  beveled  gear  and  pinion  or  the  inner 
beveled  gear  and  pinion  to  the  said  propeller  shaft  to  drive  the  said  axle." 

Aside  from  the  contention  that  the  special  clutch  arrangement  should 
be  read  in,  only  two  questions  of  failure  to  respond  to  the  terms  of 
the  claim  are  raised.  One  is  whether  the  defendant's  inner  driven 
beveled  gear  is  "nested"  with  the  outer  beveled  gear.  This  word  "nest- 
ed" is  not  of  very  precise  meaning.  In  Austin,  the  outer  surface  of 
the  inner  gear  ring  rests,  in  part,  against  the  inner  surface  of  the 
outer  ring ;  in  the  Cadillac,  both  rings  are  supported  upon  and  carried 
by  the  same  back  frame,  though  the  two  are  not  in  actual  contact ;  but 
in  each  case,  looked  at  from  the  face  side,  there  is  no  appreciable  an- 
nular space  between  the  two  gears,  and  the  face  plane  of  the  inner 
gear  projects  beyond  the  outer  just  about  half  of  the  thickness  of 
the  ring.  From  the  face  side,  the  difference  between  the  two  devices 
is  not  noticeable ;  and  the  word  "nested"  is  not  inapt  to  describe  the 
relations  between  the  two  gears  and  their  respective  supports,  as  found 
in  the  Cadillac  structure.  The  other  suggestion  is  that  in  the  Cadillac, 
the  inner  driving  pinion  is  not  "on"  the  shaft  ("an  inner  pinion  there- 
on") because  it  is  not  integral  with  the  shaft,  as  in  Austin,  or  car- 
ried solely  thereby.  It  surrounds  the  shaft,  revolves  with  or  upon  the 
shaft,  and  would  be  carried  thereby  and  would  operate  if  it  had  no 
other  support,  but  through  its  surrounding  outer  pinion  and  frame 
bearings  external  thereto,  it  would  be  kept  in  place  if  the  shaft  were 
removed.  We  find  no  reason  for  giving  to  "thereon"  so  limited  a 
meaning  as  defendant's  contention  requires,  and  we  must  think  that  the 
mechanism  of  the  claim  is  used  by  defendant. 

[2]  3.  These  considerations  lead  us  to  conclude  that  the  vital  ques- 
tion is  whether,  construing  the  claim  as  we  do  and  considering  what 
others  had  already  done,  there  was  invention  in  the  combination  claim- 
ed. In  deciding  this  question,  one  fact  stands  out  as  important,  and, 
we  think,  controlling.  This  fact  is  that,  although  it  was  common  me- 
chanical knowledge  that  with  constant  speed  in  a  driving  shaft,  the 
speed  of  a  right-angled  driven  shaft  could  be  changed  by  providing 
two  pairs  of  driving  pinions  and  driven  gears  and  clutching  one  or 
the  other  pair  to  the  shaft,  and  although  certain  advantages  to  be  de- 
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rived  from  employing  this  principle  upon  an  automobile  were  very 
apparent,  and  although  numerous  skilled  engineers  and  inventors  had 
tried  for  many  years  to  accomplish  this  result  in  a  commercially  use- 
ful way,  Austm  was  the  first  man  who  practically  succeeded  and  who 
built  a  marketable  automobile  with  a  two-speed  axle.^  The  strongest 
evidence  of  the  lack  of  any  prior  practically  operative  device  and  of 
Austin's  success  is  furnished  by  the  defendant's  conduct.  There  are, 
in  the  record,  a  number  of  earlier  patents  illustrating  various  con- 
ceptions of  an  automobile  axle  having  two  or  more  speeds ;  there  is 
no  affirmative  evidence  that  any  of  them  ever  came  upon  the  market. 
The  Cadillac  Company  had  long  been  among  the  leaders  in  the  indus- 
try ;  its  skilled  engineers,  who  testified  as  witnesses  in  this  case,  doubt- 
less thoroughly  knew  the  practical  art  and  its  history  the  world  over, 
and  their  admission  that  Austin's  two-speed  axle  was  the  first  one  they 
had  ever  seen  practical  enough  to  impress  them  favorably,  and  their 
failure  to  say  they  ever  heard  of  any  other  on  the  market,  are  evidence 
enough  that  there  was  no  such  predecessor.  Of  course,  irany  one 
of  these  earlier  patents  disclosed  Austin's  complete  combination,  it 
would  be  of  little  or  no  importance  that  they  never  came  into  use ;  but 
the  rule  is  quite  different  when  the  issue  is  whether  modifications  and 
rearrangements  amount  to  invention. 

Some  apparent  instances  of  earlier  adoption  of  this  idea  in  practice 
turn  out  to  be  exceptions  that  emphasize  Austin's  real  priority.  De- 
fendant's chief  engineer  testifies  that  two  or  three  "two-speed  axles" 
built  into  automobiles  had  been  demonstrated  to  him  by  other  inventors 
in  an  effort  to  interest  him  and  his  company,  and  that  he  had  been 
taken  to  ride  in  automobiles  so  equipped;  and  while  his  testinjony 
implies  that  they  worked  well  enough,  neither  he  nor  his  company  was 
attracted  by  these  devices,  or  paid  any  further  attention  to  them,  and 
the  devices  dropped  out  of  sight.  On  the  contrary,  after  the  Cadillac 
Company  had  thus  * 'turned  down"  such  devices  and  had  considered 
and  discarded  various  designs  and  plans  for  a  two-speed  axle,  and 
after  Austin  had  kept  one  or  more  of  his  in  use  for  a  year  or  so,  he 
exhibited  it  at  the  Chicago  show,  in  January,  1913.  Defendant's  chief 
engineer  saw  it  there,  was  attracted  by  it,  and  at  once  procured  Austin 
to  ship  him  an  axle  for  trial.  This  was  built  into  a  Cadillac  car  and 
used  for  a  time.  The  company  negotiated  with  Austin  for  the  right 
to  use  his  invention,  but  apparently  became  satisfied  both  that  his  royalty 
demands  were  exorbitant,  and  that  he  would  not,  upon  his  pending  ap- 
plication, secure  a  patent  broad  enough  to  be  of  ver}'  much  value.  It 
thereupon  returned  his  axle  and  declined  further  to  consider  a  con- 
tract with  him.  However,  it  immediately  modified  some  theretofore 
discarded  two-speed  axle  designs  so  as  to  put  the  device  in  the  form 
which  we  have  described  as  "defendant's  device,"  put  this  upon  all  its 
cars  for  the  annual  season  then  beginning,  and  extensively  advertised 
its  two-speed  axle  as  the  greatest  advance  in  the  automobile  art  made 
by  any  manufacturer  in  any  country.     Indeed,  it  exploited  an  inter- 

1  Austin  is  himself  an  automobile  manufacturer,  And  his  machines,  con- 
tainlDg  the  invention,  have  been  made  and  sold,  though  in  limited  number. 
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national  award  made  to  it  as  depending  partly  upon  this  ground.* 
It  may  not  be  clear  that,  as  compared  with  the  prior  art,  Austin  made 
any  new  invention,  but  it  is  quite  clear  that,  as  compared  with  the 
prior  art  plus  Austin,  defendant's  engineers  did  not;  and  it  follows 
that  their  advertising  claims  go  far  toward  crediting  Austin  with  an 
epoch-making  invention.  This  kind  of  advertising  does  not  demon- 
strate anything;  but  unless  the  defendant  was  acting  in  bad  faith — r 
which  should  not  be  presumed — it  shows  that  defendant's  present  in- 
sistence on  the  trifling  character  of  what  Austin  did  is  an  afterthought. 
In  such  a  situation,  the  courts  must  be  very  reluctant  to  say  that  the 
step  in  advance  taken  by  the  patentee  was  only  mechanical  skill. 

The  French  patent  to  the  Minerve  Company,  dated  in  1904,  presents, 
I)€rhaps,  the  closest  approximation  to  the  Cadillac  structure.  Indeed, 
defendant  insists  that  the  Minerve  device  is  the  prototype  of  defend- 
ant's; and  it  would  go  without  saying  that  if  in  fact  defendant  has 
followed  the  Minerve  disclosure  with  only  those  changes  and  adjust- 
ments obvious  to  the  skilled  automobile  mechanic,  or  if  the  same  con- 
struction of  claim  10  of  the  Austin  patent  necessary  to  make  it  read 
upon  the  Cadillac  will  also  cause  it  to  read  upon  the  Minerve,  the 
claim  is  not  valid.  A  careful  study  of  this  French  patent  so  becomes 
necessary.  It  had  a  four-speed  axle,  and  was  intended  to  provide, 
by  this  mechanism  alone,  all  the  necessary  variety  of  speeds.  At  the 
rear  end  of  its  propeller  shaft,  it  carried  four  concentric  sleeves,  each 
of  which,  at  its  rear  end,  carried  a  beveled  gear  constituting  a  driving 
pinion.  The  pinion  gear  faces  were  approximately  in  the  same  vertical 
plane,  whereby  it  resulted  that  each  of  the  three  outer  pinion  gears 
was  dished  partly  or  wholly  around  the  next  within.  A  so-called 
sleeve  upon  the  axle  carried  fixed  thereon  four-beveled  gears.  Each 
was  carried  upon  an  independent  disc,  spider,  or  other  frame,  and 
these  were  spaced  well  apart  along  the  sleeve.  Each  gear  meshed 
with  the  corresponding  sleeve-carried  pinion.  A  sliding  clutch  on  the 
shaft  fastened  thereto  any  one  of  the  four  pinion  sleeves,  leaving  the 
other  three  to  be  driven  idle.  The  gears  on  the  axle  sleeve  were  of 
substantially  the  same  diameter.  From  this  construction,  it  followed 
that  the  outside  gear  pair  had  the  highest  ratio,  resulting  in  high  speed 
in  the  axle,  while  the  innermost  pair  resulted  in  low  speed.  The  draw- 
ing indicates  that  the  ratios,  commencing  at  the  inside,  were  approxi- 
mately, 4  to  1,  2  to  1,  11/^  to  1  and  li^^  to  1.  We  have  already  stated 
the  reasons  why  it  is  to  be  presumed  that  this  Minerve  device  never 
came  into  use.  In  addition,  it  is  pointed  out  that  a  ratio  as  low  as  12 
to  1  is  necessary  to  meet  common  conditions,  and  that,  if  the  Minerve 
was  built  so  as  to  give  that  ratio,  and  with  the  smallest  practicable 
driving  pinion,  the  driven  gear  must  have  such  a  radius  that  the  gear 

2  "Public  attention  Is  focusing  uiion  one  car,  and  especially  upon  a  prin- 
cilile  in  that  car  which  distinguishes  it  from  other  cars.  This  car  is,  as  you 
will  surmise,  the  Cadillac;  and  the  principle  is  its  two-speed  direct  drive 
tixle.  Partly  because  of  that  principle,  the  Cadillac  rides  differently,  and, 
it  is  said  more  luxuriously  than  most  other  cars.  ♦  ♦  ♦  The  qualities 
which  won  the  Dewar  Trophy  ♦  ♦  ♦  are  peculiar  in  the  Cadillac.  They 
flow  out  of  Cadillac  standardization,  Cadillac  methods,  Cadillac  ideals^  sjid 
the  Cadillac  two-speed  direct  drive  axle." 
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case  would  drag  on  the  ground.  Other  defects  are  pointed  out,  which, 
it  is  said,  would  prevent  practical  and  successful  use ;  but  it  is  not 
clear  just  how  far  such  defects  may  be  due  to  an  imperfect  drawing  ' 
or  might  be  remedied  by  fairly  skillful  construction. 

Defendant  says  if  we  throw  away  either  the  outer  two  or  the  inner 
two  of  the  Minerve  gear  pairs,  we  have  the  Cadillac  construction.  This 
is,  superficially  and  broadly^  true ;  but  more  exact  comparison  shows 
three  elements  specified  in  the  combination  of  Austin's  claim  10  and 
found  in  defendant's  structure,  which  are  not  in  the  Minerve.  These 
are:  (1)  In  Austin  and  in  the  Cadillac,  the  outer  driven  gear  is  seated 
directly  on  the  differential  housing.  This  gives  a  broad  and  rigid  sup- 
port, and  it  is  carried  into  the  claim  by  the  words  "secured  to  said 
housing."  In  Minerve,  the  gear  nearest  the  part  which  may  be  the 
housing  it  at  a  considerable  distance  away,  and  there  is  no  direct 
connection.  The  axle  sleeve  on  which  the  gear  frame  is  centrally 
mounted  does  by  its  revolution  ultimately  drive  the  axle  and  the  dif- 
ferential gears;  but  the  patent  does  not  indicate  how  this  is  done, 
nor  indeed  is  it  clear  that  the  drawing  shows  any  revolving  differential 
housing.  The  gear  is  thus  unsupported  for  the  greater  part  of  its 
diameter,  and  more  free  to  vibrate.  We  cannot  be  sure  that  it  is  "se- 
cured to  the  differential  housing"  within  Austin's  contemplation.  (2J 
In  Austin  and  in  the  Cadillac,  the  inner  driven  gear  is  "nested"  in  the 
outer.  Even  in  the  rather  narrow  sense  that  the  inner  gear  ring  is 
partly  withdrawn  inside  of  the  plane  of  the  face  of  the  outer  ring, 
and  that  the  outer  furnishes  a  rigidity  of  support  to  the  inner,  either 
by  rather  direct  contact,  as  in  Austin,  or  because  the  supporting  frame 
of  one  merges  into  that  of  the  other,  as  in  the  Cadillac ;  in  no  such  sense 
are  the  Minerve  gears  "nested."  They  lie  in  wholly  independent  planes, 
and  neither  as  to  1  and  2  or  3  and  4  does  the  outer  furnish  any  sup- 
port to  the  inner.  Their  only  connection  is  through  their  common, 
axis.  (3)  In  Austin,  as  in  the  Cadillac,  the  rear  end  of  the  continuous 
propeller  shaft  rests  in  a  bearing  carried  by  the  rear  axle  structure, 
thus  tending  to  maintain  the  perfect  respective  positioning  of  the  driv- 
ing pinions  and  driven  gears.  This  is  made  an  element  of  the  claim 
by  the  words  "a  bearing  for  the  inner  end"  of  the  shaft.  In  Minerve, 
the  outer  pinion  sleeve  is  carried  in  a  fixed  bearing,  each  sleeve  closely 
surrounds  and  supports  the  one  next  within  it,  and  when  the  shaft 
and  inner  sleeve  are  not  clutched  together,  the  shaft  finds  its  bearing 
therein.  The  differences  between  carrying  the  shaft  end  in  this  com- 
plex structure,  with  four  bearing  surfaces  between  it  and  the  frame, 
and  carrying  it  directly  in  the  frame  are  obvious  and  may  be  important. 

It  is  not  necessary  to  decide  just  how  closely  Austin  should  be 
limited  to  his  form  of  each  one  of  these  three  elements.  It  is  enough 
to  say  that,  as  to  each,  he  departs  from  Minerve  to  some  extent,  and 
that,  to  the  full  extent  of  his  departure,  the  Cadillac  does  the  same, 
both  as  to  each  of  these  three  and  as  to  the  combination  of  the  three 
with  each  other,  and  as  to  the  combination  of  the  three  with  all  the 

•  For  example,  the  clutch  shown  In  the  drawing  could  not  be  passed  from 
one  sleeve  to  the  next  without  engaging  both  at  once.  This  at  least  indicates 
that  the  drawing  was  not  made  from  a  working  device. 
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Other  named  elements  of  the  claim.  This  complete  construction  was 
taken  from  Austin,  and  it  is  not,  in  its  entirety,  to  be  found  elsewhere. 

In  addition  to  these  differences  between  Minerve  and  Austin,  the  two 
were  intended  for  use  in  different  environments.  Austin  used  his  pat- 
ented invention  in  connection  with  the  ordinary  gear  box,  whereby 
two  speeds  upon  the  axle  became  sufficient,  and  he  became  indepen- 
dent of  any  attempt  to  get  his  low  speed  at  the  axle;  the  Minerve 
undertook  to  dispense  with  the  ordinary  gear  box  and  provide  at  the 
axle  all  necessary  transmissions,  and  thereby  met  new  problems,  per- 
haps practically  insuperable.  It  is  true  that  the  gear  box  transmission 
is  not  an  element  of  claim  10,  and  cannot  be  read  in ;  but  nevertheless, 
in  deciding  whether  Austin  invented  anything  over  the  Minerve  builder, 
it  is  quite  appropriate  to  observe  that  the  two  were  working  under 
different  surroundings  and  upon  different  operative  theories. 

Upon  the  whole,  we  are  well  convinced  that  Austin's  successful 
machine,  as  specified  in  claim  10,  involved  invention,  as  compared  with 
the  Minerve — probably  impractical — construction. 

[3]  It  is  true  that  each  one  of  these  missing  elements  can  be  found 
in  some  one  of  the  prior  patents ;  but  this  is  not  enough  to  negative 
invention.  If  the  selection  of  elements  from  existing  machines  into  a 
complete  combination  has,  for  the  first  time,  produced,  from  a  prac- 
tical and  commercial  aspect,  a  new  result,  invention  may  well  be  pred- 
icated thereon;  and  if  producing  more  of  a  woven  fabric  within  a 
stated  time  was  a  "new  result*'  within  the  meaning  of  this  familiar  rule 
(Loom  Co.  V.  Higgins,  105  U.  S.  580,  26  L.  Ed.  1177),  so  must  be  the 
additional  mileage  per  gallon  of  gasoline,  the  saving  of  wear  and  the 
additional  ease  of  riding,  all  of  which  the  Cadillac  Company  so  strongly 
attributed  to  the  two-speed  axle. 

We  have  said  that  claim  10  is  characterized  and  distinguished  from 
the  other  claims  by  the  'provision  that  the  high-speed  gear  pair  should 
be  on  the  outside;  and  we  are  referred  to  patents  (like  Smith,  No. 
933,864,  November  7,  1911)  which  are  said  to  anticipate,  excepting 
that  they  have  the  high-speed  gear  inside ;  and  it  is  argued  that  there 
can  be  no  invention  in  the  mere  reversal  of  the  position  between  high 
and  low,  because  this  is  all  a  matter  of  designing  and  proportioning 
the  respective  number  of  teeth  in  the  pinion  and  gear.  It  is  shown 
that  upon  prior  structures  of  this  general  class,  some  had  the  high- 
speed pair  outside  and  some  inside,  and  we  cannot  doubt  that  the  trans- 
position of  these  pairs  would,  prima  facie,  seem  to  be  within  the 
expected  skill  of  the  gear  designer ;  but  questions  of  invention  cannot 
be  decided  on  such  prima  facie  rules.  The  automobile  probably  pre- 
sents, as  never  before,  the  problem  of  adapting  rather  delicate  mechan- 
ism and  adjustments  to  the  hardest  kind  of  hard  usage.  Under  such 
conditions,  theoretical  judgment  in  advance  of  practice  is  not  con- 
vincing, and  there  is  less  room  than  in  some  other  fields  for  safely 
assuming  that  a  particular  change  in  structure  involves  no  invention. 
Certain  it  is  that  in  an  automobile  structure  of  this  type,  and  which 
carried  the  outer  driving  gear  fixed  upon  a  differential  housing,  and 
the  inner  "nested"  therein,  no  one  had  put  the  higher  gear  pair  outside. 
In  the  two  or  three  instances  which  more  or  less  respond  to  this  de- 
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scription,  the  high  had  been  on  the  inside.  The  very  fact  that  there 
are  distinct  and  great  advantages  in  having  the  high  on  the  outside 
—a  fact  not  only  apparent  when  it  is  pointed  out,  but  confessed  by 
defendant,  which  adopted  this  form  in  preference  to  the  other — ^and 
that  several  successive  inventors  failed  to  notice  it  and  adhered  to  the 
other  form,  tends  to  show  that  the  substitution  was  not  obvious.  That 
there  were  likely  to  be  such  difficulties  about  the  substitution  as  to 
cause  mechanics  to  think  it  was  impracticable  in  an  automobile  is  li- 
lustrated  by  what  defendant's  experts  have  done.  From  the  basis  of 
their  commercial  device,  they  have  made  a  drawing  showing  the  low 
speed  outside,  to  demonstrate  how  simple  the  transposition  is,  yet  they 
have  been  compelled  to  reduce  the  diameter  of  their  inner  gear  so 
(xmsiderably  as  materially  to  affect  the  mechanical  problems  involved, 
and  the  inner  pinion  cannot  be  inserted  or  removed  by  sliding  forward 
along  the  shaft.  They  have  also,  for  the  same  purpose,  designed  a 
transposition  of  high  and  low  as  applied  to  the  Dewald  French  patent 
of  1905,  but  in  the  end,  they  have  a  high  ratio  of  about  1  to  1,  and 
a  low  of  about  li/^  to  1,  a  result  hardly  worth  the  trouble,  because 
the  low  is  higher  than  the  highest  high  used  outside  of  a  racing  car. 
True,  this  lack  of  much  difference  between  the  two  ratios  results 
from  a  faithful  transposition  of  what  Dewald  shows,  and  to  get  the 
necessary  practical  ratios  would  require  reorganizing  his  structure; 
but  this  confirms  the  impression  that  it  never  proved  worth  building. 
Questions  of  size,  weight,  accessibility,  lubrication,  suitability  for  very 
high-speed  revolution,  etc.,  complicate  what,  in  other  situations,  might 
be  simple.  After  a  considerable  period  of  discussion  with  Austin, 
and  experimenting  with  his  device,  defendant's  engineers  seemed  to 
be  impressed  with  this  feature — high  speed  outside — as  its  chief  merit. 
Other  more  or  less  similar  devices  with  low  speed  outside  were  open 
to  defendant ;  one  such  patent  it  owned,  and  yet  it  adopted  and  per- 
sisted in  using  Austin's  precise  form  of  combination,  so  far  as  con- 
cerns this  feature.  Under  such  circumstances,  it  cannot  safely  be 
said  that  the  transposition  of  the  gear  ratios,  with  all  the  changes 
which  were  involved  and  which  followed,  was  a  thing  which,  in  its 
combined  conception  and  execution,  involved  nothing  but  skill.  We 
think  this  conclusion  more  consonant  than  the  other  would  be  with 
the  view  of  invention  taken  by  the  Supreme  Court  in  (e.  g.)  Expanded 
Co.  V.  Bradford,  214  U.  S.  366,  29  Sup.  Ct.  652,  53  L.  Ed.  1034,  and 
Diamond  Co.  v.  Consolidated  Co.,  220  U.  S.  428,  31  Sup.  Ct.  444,  55 
L  Ed.  527,  and  by  this  court  in  (e.  g.)  Schiebel  Co.  v.  Clark,  217 
Fed.  760,  133  C.  C.  A.  490,  and  Davis  v.  New  Departure  Co.,  217 
Fed.  775,  133  C.  C.  A.  505.  Mast  v.  Stover,  177  U.  S.  485,  20 
Sup.  Ct.  708,  44  L.  Ed,  856,  is  not  inconsistent ;  the  change  in  gearing 
there  considered  involved  none  of  the  complications  we  have  recited. 
[4]  There  is  no  doubt  that  Austin  at  first  regarded  his  relative 
arrangement  of  gear  members  and  clutches  as  characteristic  of  his 
invention,  both  according  to  the  specification  and  to  the  claims  which 
were  allowed  on  his  original  application.  The  idea  of  one  fixed  mem- 
ber and  one  clutch  member  upon  the  shaft  and  one  of  each  upon  the 
axle  was  inherent  in  all  these.    The  defendant's  device  does  not  in- 
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fringe  those  claims.  While  the  first  specification  notices  the  disposi- 
tion of  the  gears  with  the  high  outside,  this  was  urged  as  desirable 
because  of  an  advantage  which  was  due  to  his  form  of  clutch  and  not 
due  to  his  relative  gear  ratios;  but  after  all  this  had  taken  place, 
Austin  took  further  counsel,  abandoned  his  application,  and  filed  an- 
other one  in  renewal ;  and  upon  his  new  application  he  obtained  the 
issue  of  claim  10.  We  see  in  this  situation  no  estoppel  against  giving 
to  claim  10  the  full  breadth  implied  by  a  natural  construction  of  its 
words.  Estoppel  comes  from  accepting  a  narrower  claim  which  the 
Patent  Office  makes  the  condition  of  the  grant.  Here,  the  narrow 
claims,  which  would  not  have  reached  the  defendant's  structure,  were 
not  accepted  as  the  full  measure  of  the  grant,  but  were  refused,  and 
the  applicant  deliberately  insisted  upon  and  secured  the  claims  which 
he  thought  appropriate. 

Very  likely  the  necessity  for  these  new  claims  was  brought  to 
Austin's  attention  by  his  dealings  with  defendant,  and  by  observing 
defendant's  later  structure.  Speaking  now  of  the  additional  character 
given  to  the  combination  by  having  the  high  outside,  if  this  feature 
had  not  been  embodied  in  Austin's  structure,  but  had  later  been  added 
by  defendant,  and  Austin  had  then  secured  a  generic  claim  reaching  to 
the  form  which  he  had  not  made,  we  might  well  apply  what  Judge 
Wallace  said  in  Westinghouse  Co.  v.  New  York  Co.  (C.  C.)  87  Fed. 
882,  884,  and  hold  that  he  was  endeavoring  to  gather  unto  himself 
an  invention  which  the  defendant  had  made ;  but  that  is  not  the  case 
here.  This  feature  of  Austin's  device  was  completely  present  in  the 
structure  which  he  brought  to  defendant.  His  original  failure  to  claim 
it  when  not  used  in  combination  with  his  peculiar  clutch  ought  not, 
on  any  principle,  to  prevent  him  from  claiming  it  as  soon  as  the  pro- 
priety of  doing  so  occurred  to  him.  Although  during  the  negotiations 
Austin  furnished  defendant  with  copies  of  his  claims  as  they  stood,  we 
cannot  see  that  defendant  was  misled.  The  fact  that  this  feature — 
high  outside — was  regarded  by  Austin  as  his  chief  advance,  and  that 
he  so  presented  it  to  defendant  clearly  appears,  as  does  the  further 
fact  that  Austin  then  notified  defendant  that  he  had  employed  other 
advisers,  and  that  he  expected  to  be  able  to  get  better  claims.  A  de- 
fendant who  proceeds  to  manufacture  under  such  circumstances  has 
nothing  to  complain  of  if  the  applicant  succeeds  in  getting  better  claims 
and  if  the  courts  sustain  them. 

We  do  not  imply  that  defendant  is  to  be  condemned  as  having  acted 
unfairly.  Although  the  Austin  device  convinced  defendant  that  the 
two-speed  axle  was  or  could  be  made  practical,  it  had  a  perfect  right 
to  manufacture  such  an  axle,  if  it  did  not  infringe  upon  the  patents 
of  Austin  or  any  one  else.  It  kept  away  from  Austin's  claims,  as 
they  had  so  far  been  formulated.  In  view  of  the  state  of  the  art,  as 
defendant  then  examined  it,  its  officers  may  well  have  been  advised 
and  have  believed  that  Austin  could  not  procure  any  patent  which 
would  cover  their  form.  The  question  of  patentability  is  too  close  to 
justify  assuming  that  there  would  be  any  bad  faith  in  such  belief.  Each 
party  endeavored  to  get  the  rights  and  advantages  which  the  patent 
laws  secured  to  him  as  an  inventor  or  a  manufacturer ;  and  the  ques- 
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tions  of  patentability  and  infringement  we  have  intended  to  decide 
upon  their  merits,  and  without  assuming  that  either  party  acted  un- 
fairiy  toward  the  other. 

The  decree  below  is  affirmed,  except  as  to  claims  13  and  14,  with- 
drawn after  appeal.  The  relative  character  of  these  claims  and  claims 
9-12  and  the  history  of  the  withdrawal  do  not  justify  awarding,  on 
this  account,  costs  of  the  appeal  agamst  Austin;  neither  party  will 
recover  costs  in  this  court.  A  new  decree  should  be  entered  upon 
claims  9-12  only. 


(226  Fed.  1) 

SOUTHERN  RY.  CO.  V.  COOK. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    September  15,  1915.) 

No.  1349. 

1.  Pleading  ^=:»64 — Declaration — Separate  Causes  in  One  Count. 

In  an  action  against  a  railroad  company  for  the  death  of  a  section  fore- 
man, killed  by  a  train,  a  count  in  the  declaration  alleging  negligence  of 
defendant  in  failing  to  keep  a  lookout,  in  failing  to  give  warning  signals, 
and  in  running  at  a  dangerous  rate  of  speed  h€ld  not  demurrable,  as- 
stating  separate  and  distinct  causes  of  action,  since,  while  neither  fail- 
ure to  give  signals  nor  high  speed  will  alone  ordinarily  constitute  ac- 
tionable negligence  In  respect  to  a  track  workman,  either  may  be  negli- 
gent under  certain  conditions,  and  both  would  aggravate  the  negligence 
of  running  without  a  lookout. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §§  134-137 ;  Dec. 
Dig.  <S=>64.1 

2.  Master  and  Servant  ^=»258 — Action  for  Death  of  Servant — Pleading. 

A  second  count,  alleging  negligence  in  failing  to  promulgate  and  enforce 
reasonable  rules  for  the  protection  of  decedent,  and  in  running  the  train 
at  a  dangerous  speed  around  a  curve  in  a  cut,  without  giving  any  signal 
or  keeping  a  lookout,  held  not  demurrable,  in  that  it  did  not  specify 
what  the  rules  should  be;  its  meaning  being  evident  from  the  other 
allegations. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§ 
81G-836;   Dec.  Dig.  tS=>258.1 

3.  Master  and  Servant  ®=»286 — Action  for  Death  of  Servant — Questions 

FOR  Jury. 

Evidence  tending  to  show  negligence  in  the  running  of  a  train  by  which 
a  section  foreman  was  killed  held  sufficient  to  justify  the  court,  in  an 
action  for  the  death,  in  refusing  to  direct  a  verdict  for  defendant,  and 
in  submitting  the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  816- 
836;   Dec.  Dig.  <&=>286.1 

4.  Master  and  Servant  ^=5>278 — Action  for  Death  of  Servant — Evidence 

of  Negligence — Violation  of  Rules. 

Although  a  rule  of  a  railroad  company  with  respect  to  the  speed  of 
trains  when  passing  a  station  was  intended  primarily  for  the  protection 
of  trains  at  a  cross  switch,  yet  where  it  also  affects  the  safety  of  em- 
ploy^ working  on  the  track  and  is  generally  observed,  they  are  en- 
titled to  rely  on  it,  and  its  violation  in  a  particular  instance  is  evideuce 
of  negligence  toward  them. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  954, 
956-958,  960-969,  971,  972.  977 ;    Dec.  Dig.  <&=>278.1 

4=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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5.  Death  ^=»104 — Instructions — Measure  of  Damages. 

InstructloDs,  in  an  action  for  the  death  of  an  employ^,  as  to  the  damages 
recoverable  for  the  benefit  of  his  widow  and  children,  considered  and 
approved. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  U  142-148;  Dec. 
Dig.  <e=>ia4.i 

I^napp,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Virginia,  at  Danville ;  Henry  C.  McDowell,  Judge. 

Action  at  law  by  C.  S.  Cook,  administrator  of  W.  M.  Poteat,  de- 
ceased, against  the  Southern  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

William  Leigh,  of  Danville,  Va.,  and  R.  B.  Tunstall,  of  Norfolk,  Va., 
for  plaintiff  in  error. 

B.  H.  Custer  and  Harry  Wooding,  Jr.,  both  of  Danville,  Va.,  for  de- 
fendant in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  The  plaintiff,  as  administrator  of  the  es- 
tate of  W.  M.  Poteat,  recovered  judgment  against  the  Southern  Rail- 
way Company  for  the  negligent  killing  of  Poteat  while  employed  as  a 
section  foreman. 

[  1  ]  The  first  question  to  be  decided  is  whether  the  District  Judge 
was  right  in  overruling  the  demurrer  to  the  first  and  second  counts  of 
the  declaration.  The  allegation  is  made  in  each  of  the  counts  that  Pot- 
eat as  section  foreman  was  on  the  track  in  the  discharge  of  his  duties, 
that  the  defendant  either  knew  or  should  have  known  that  he  was 
there,  and  that  one  of  the  defendant's  trains  engaged  in  interstate 
commerce  struck  and  killed  him.  The  first  count  charges  negligence 
to  the  defendant  (1)  in  failing  to  keep  a  proper  lookout;  (2)  in  failing 
to  give  proper  warning  of  the  approach  of  the  train ;  and  (3)  in  run- 
ning its  traitt  at  a  dangerous  and  reckless  rate  of  speed.  There  is  no 
allegation  that  the  train  was  not  running  on  its  schedule  time.  The  de- 
murrer was  as  follows : 

"(1)  Each  count  in  the  declaration  contains  several  allegations  of  duty, 
a  part  of  which  impose  no  obligation  on  the  defendant,  and  attributes  the 
injury  complained  of  to  the  cumulative  effect  of  all  as  the  approximate 
cause  of  the  injury.  In  each  count  the  speed  of  the  train  is  set  out  as  one 
of  the  grounds  of  negligence,  and  the  failure  to  sound  its  whistle  and  ring  its 
bell  is  set  up  as  negligence.    These  acts  and  omissions  were  not  negligence. 

*'(2)  The  second  count  alleges  the  failure  to  have  or  to  obey  any  proper 
rules  or  regulations,  etc.;  but  it  does  not  allege  what  rules  or  regulations 
there  should  have  been,  or  that  tha  failure  to  have  them  approximately 
caused  the  injuries  complained  of." 

To  support  the  demurrer,  the  defendant  relies  on  a  rule  of  pleading 
thus  laid  down  by  the  Supreme  Court  of  Appeals  of  Virginia  in  N.  & 
W.  Ry.  Co.  V.  Stegall,  105  Va.  538,  54  S.  E.  19. 

"It  is  clear,  therefore,  from  the  authorities,  that  the  defendant  was  not 
guilty  of  actionable  negligence  in  pushing  the  train  in  question  over  its 
trestle,  and  was  under  no  obligation  to  keep  a  lookout  on  the  end  of  its 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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cars,  or,  In  anticipation  of  decedent's  presence  on  the  trestle,  to  provide  for 
his  safety.  It  was  the  duty  of  the  defendant,  it  is  true,  to  observe  the  speed 
ordinance  of  the  city  of  Bristol ;  but  the  alleged  violation  of  that  ordinance 
is  commingled  with  the  averments  that  the  defendant  was  derelict  in  its  duty 
to  the  decedent  in  pushing,  instead  of  pulling,  its  train  across  the  trestle, 
a^d  in  not  stationing  a  lookout  on  the  end  of  the  cars,  to  the  combined 
effect  of  all  of  which  the  injury  complained  of  is  ascribed  as  the  proximate 
cause.  We  are  of  opinion  that  a  count  in  a  declaration  thus  blending  allega- 
tions of  duty,  only  one  of  which  imposes  any  obligation  upon  the  defendant, 
and  attributes  the  accident  to  the  cumulative  effect  of  all  as  the  proximate 
cause,  does  not  conform  to  the  reasonable  rule  of  pleading  applicable  to  this 
class  of  cases,  which  requires  that  the  duty  alleged  to  be  owing  from  the 
defendant  and  the  acts  of  negligence  relied  on  shall  t>e  stated  with  sufficient 
particularity  and  clearness  to  enable  the  defendant  to  understand  the  nature 
of  the  charge  that  he  is  called  upon  to  answer." 

At  the  argument  it  was  conceded  that  the  allegation  contained  in  the 
declaration  of  failure  to  keep  a  lookout  was  good  as  an  allegation  of 
actionable  negligence.  The  inquiry  then  is  whether  this  good  allega- 
tion in  the  first  count  is  so  blended  with  the  other  separate  and  distinct 
allegations  of  running  at  an  excessive  speed  and  failure  to  give  signals, 
which  it  is  insisted  do  not  constitute  negligence,  as  to  bring  the  count 
within  the  rule  laid  down  in  the  case  cited. 

High  speed  alone  is  not  negligence.  The  general  rule  is  that  a 
rai]road  company  must  be  allowed  to  run  its  trains  at  such  speed  as 
seems  to  be  convenient  for  the  conduct  of  its  business.  But  the 
rule  has  the  limitation  that  the  company  cannot  run  its  trains  at  a  speed 
which,  in  view  of  special  circumstances,  subjects  its  employes  or  others 
to  unusual  and  unnecessary  peril.  These  circumstances  may  be  the 
presence  of  defects  in  the  track,  or  curves,  or  other  structures,  or  some 
negligent  act  or  omission  of  the  company,  such  as  having  no  lookout. 
Railroad  v.  Bishard,  147  Fed.  496,  78  C.  C.  A.  62;  Meloy  v.  Railroad, 
77  Iowa,  743,  42  N.  W.  563,  4  L.  R.  A.  287,  14  Am.  St.  Rep.  325; 
Railway  v.  Lewis,  145  111.  67,  33  N.  E.  960;  New  York,  C.  &  St. 
L.  R.  Co.  V.  Kistler,  66  Ohio  St.  326,  64  N.  E.  130;  Becke  v.  Missouri 
Pacific  R.  Co.,  102  Mo.  544,  13  S.  W.  1053,  and  note,  9  L.  R.  A.  157; 
Robertson  v.  Robertson,  147  Ala.  311,  40  South.  104,  and  note,  3  L. 
R.  A.  (N.  S.)  774,  10  Ann.  Cas.  1051 ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Schriver,  80  Kan.  540,  103  Pac.  994,  and  note,  24  L.  R.  A.  (N.  S.) 
492;  N.  &  W.  Ry.  Co.  v.  R.  S.  Fritts,  103  Va.  687,  49  S.  E.  971,  68 
L  R.  A.  864,  106  Am.  St.  Rep.  911 ;  C.  &  O.  Ry.  Co.  v.  Clowes,  93  Va. 
189,  24  S.  E.  833;  Chicago  &  N.  W.  Co.  v.  O'Brien,  153  Fed.  511,  82 
C.  C.  A.  461. 

While  an  engineer  knows  that  work  must  be  constantly  done  on  dif- 
ferent portions  of  the  track,  ordinarily  he  may  assume  that  sectionmen 
will  be  on  the  lookout  and  protect  themselves  against  a  train  run  in  the 
usual  way,  even  at  a  very  high  speed.  But  this  does  not  exempt  him 
from  the  duty  of  keeping  a  lookout  for  trackmen  who  may  be  caught 
unawares,  or  who  may  be  unable  to  get  a  hand  car  oflf  in  time,  or  of 
giving  signals  or  stopping  the  train  according  to  the  circumstances ;  and 
the  duty  is  more  pressing  if  he  is  running  at  a  high  and  unusual  rate 
of  speed.  While,  therefore,  under  ordinary  conditions,  neither  high 
speed  nor  the  failure  to  give  signals,  standing  alone,  would  constitute 
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negligence  towards  workmen  on  the  track,  both  would  aggravate  the 
negligence  of  running  without  a  lookout.  Conversely,  running  at  a 
very  high  rate  of  speed  without  a  lookout  would  be  negligence.  It  is 
not  necessary  to  look  at  each  of  the  three  different  charges  of  negli- 
gence separately  as  a  distinct  cause  of  action.  If  they  are  so  related, 
as  we  think  they  are,  that  taken  together  they  constitute  one  or  more 
acts  of  negligence,  it  is  sufficient. 

We  think  this  conclusion  not  inconsistent  with  the  rule  of  N.  &  W. 
Ry.  V.  Stegall,  supra.  In  that  case  the  court  held  that  the  railroad 
owed  only  the  duty  of  observing  the  speed  ordinance  of  the  city  of 
Bristol,  and  that  it  was  in  such  relation  to  the  deceased  that  it  would 
have  owed  no  duty  to  him  with  respect  to  speed,  but  for  the  ordinance. 
Since  the  one  act  of  negligence  was  founded  on  the  ordinance,  the 
plaintiff  was  limited  to  that,  and  could  not  claim  that  other  acts  en- 
tirely lawful  could  be  added  to  the  statutory  offense  as  aggravation 
of  it.  In  other  words,  there  it  was  the  ordinance,  and  not  the  surround- 
ing circumstances,  which  made  the  rate  of  speed  negligence,  and  there- 
fore the  other  allegations  of  failing  to  keep  a  lookout  and  pushing 
the  cars  across  the  trestle  could  not  be  treated  other  than  as  separate 
innocent  acts  alleged  and  relied  on  as  negligence  in  themselves. 

[2]  The  second  count  is  more  definite,  and  still  less  subject  to  de- 
murrer. It  alleges  negligence  (1)  in  failing  to  promulgate  and  enforce 
reasonable  rules  for  the  protection  of  Poteat,  a  section  foreman;  (2) 
in  running  the  train  at  an  unreasonable  speed  around  a  curve  in  a  deep 
cut  without  ringing  its  bell  or  blowing  its  whistle,  and  without  keep- 
ing any  lookout  for  the  protection  of  the  decedent.  It  is  not  definitely 
alleged  what  the  rules  should  have  been,  but  it  is  sufficiently  evident 
that  the  pleader  meant  to  say  that  the  defendant  had  failed  to  make 
reasonable  rules  as  to  giving  signals,  keeping  a  lookout,  and  regulating 
speed  around  a  curve  in  a  deep  cut.  It  is  not  necessary  to  allege  what 
the  rules  should  have  been.  The  failure  to  provide  any  reasonable 
rules  as  alleged  for  the  conduct  of  the  train  and  the  hand  car  would 
be  itself  an  act  of  negligence.  Wright's  AdmV  v.  Southern  Ry.  Co., 
101  Va.  36,  42  S.  E.  913. 

[3]  It  is  next  insisted  that  the  District  Judge  should  have  instructed 
the  jury  to  find  for  the  defendant.  Instead  of  giving  that  instruction, 
the  District  Judge  charged  as  follows: 

"You  are  further  instructed  that  the  only  theory  upon  which  the  plaintiff 
can  recover  any  damages  at  all  is  that  the  engineer  violated  the  speed  rule, 
or  that,  after  having  observed  the  danger  of  the  section  crew,  he  failed  to 
use  ordinary  and  reasonable  care  under  the  circumstances  to  avoid  the  ac- 
cident." 

The  material  inquiry,  therefore,  is  whether  there  was  any  evi- 
dence warranting  a  finding  of  negligence  as  to  speed,  or  failure  to 
keep  a  lookout,  or  failure  to  use  all  reasonable  means  to  stop  the  train 
in  time  to  avoid  the  accident.    There  is  no  dispute  as  to  these  facts : 

On  March  1,  1913,  Poteat,  a  section  foreman,  had  been  working 
with  his  crew  south  of  Fall  Creek  station.  In  the  afternoon  he  started 
with  the  crew  of  three  other  men  to  Fall  Creek  to  perform  the  duty 
required  of  him  of  cleaning  up  the  station  and  lighting  the  switch 
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lamps.  About  one-half  to  three- fourths  of  a  mile  north  of  the  sta- 
tion there  was  a  slow  board  requiring  a  maximum  speed  of  30  miles 
ail  hour  for  passenger  trains,  and  about  a  half  mile  south  of  the  sta- 
tion there  was  a  similar  slow  board.  South-bound  passenger  train 
No.  35,  due  at  4:05,  was  about  30  minutes  late.  Poteat,  northbound 
on  the  hand  car,  stopped  several  times  to  listen  for  the  train.  The 
train,  having  passed  the  station,  came  in  sight  around  a  curve  518 
feet  away.  When  Poteat  saw  it  he  had  barely  got  his  car  in  motion 
after  his  last  stop  opposite  the  south  slow  board.  He  stopped  his 
car  at  once  and  tried  to  get  it  oif  the  track,  but  before  he  had  been 
able  to  accomplish  his  purpose  was  struck  by  the  engine  and  killed. 

The  evidence  on  behalf  of  the  plaintiff  tended  to  prove  that  the 
slow  boards  meant  an  instruction  to  the  engineer  to  run  at  a  speed  not 
exceeding  30  miles  an  hour  for  the  entire  distance  between  the  slow 
boards;  that  the  train  was  running  much  faster,  some  of  the  wit- 
nesses saying  about  60  miles  an  hour ;  that  the  speed  of  the  train  was 
not  reduced;  that  the  hand  car  was  knocked  90  feet  and  Poteat  115 
feet  by  the  engine ;  that  if  the  engineer  had  been  running  at  no  more 
than  the  required  speed  of  30  miles  an  hour,  and  had  been  on  the  look- 
out, he  would  have  seen  the  hand  car  and  realized  the  peril  of  the 
crew  as  soon  as  he  turned  the  curve,  and  could  have  stopped  the  train 
in  time  to  avoid  the  accident. 

The  testimony  on  behalf  of  the  defendant  was  to  the  effect  that 
the  slow  board  required  a  speed  not  exceeding  30  miles  only  imtil 
the  cross  switch  was  passed,  but  that  in  fact  the  speed  at  the  time  of 
the  accident  was  not  over  30  miles ;  that  the  engineer  was  on  the  look- 
out, saw  Poteat  and  the  hand  car  as  soon  as  he  rounded  the  curve, 
and  used  all  possible  means  to  stop;  that  it  was  not  possible  to  stop 
the  train  in  the  distance  of  518  feet.  This  conflict  of  evidence  made 
issues  of  fact  pertinent  to  the  decision  of  the  case  as  to  whether  the 
speed  of  the  train  was  more  than  30  miles  an  hour,  whether  the  en- 
gineer was  keeping  a  lookout,  whether  he  used  all  means  at  hand  to 
stop  the  train  as  soon  as  Poteat  was  in  the  range  of  his  vision,  and 
whether  it  was  possible  to  stop  the  train  in  time.  If  the  speed  was 
much  greater  than  30  miles  an  hour,  the  engineer  was  not  at  fault  in 
failing  to  stop,  for  it  is  agreed  that,  running  at  a  high  speed,  he  could 
not  have  stopped  in  time.  But  he  testified  that  his  speed  was  30  miles 
an  hour,  and  it  was  for  the  jury  to  say  whether  his  statement  or  that 
of  the  witnesses  for  the  plaintiff,  who  placed  the  speed  much  higher, 
was  true.  Acceptance  of  his  statement  as  to  speed  would  make  vital 
the  other  issues,  as  to  whether  he  was  on  the  lookout,  whether  he 
could  have  stopped  in  time,  and  whether  he  used  all  means  at  hand 
to  do  so.  These  issues  were  properly  submitted  to  the  jury  in  the 
instruction  quoted. 

The  position  is  very  strong  that  the  slow  boards  did  not  limit  the 
speed  to  30  miles  an  hour  at  the  place  of  the  accident,  and  that  there- 
fore it  was  error  to  submit  to  the  jury  as  an  issue  the  violation  of  a 
speed  rule.  Fowlkes,  track  supervisor,  testified  that  the  slow  boards 
meant  a  requirement  to  reduce  speed  to  30  miles  an  hour  until  the 
switch  was  passed,  with  liberty  to  resume  speed  upon  passing  the 
switch.    On  the  other  hand,  Lewis,  a  section  hand,  and  Currier,  who 
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had  been  an  engineer,  testified  that  slow  boards  were  meant  to  contrcJ 
speed  all  the  way  from  one  board  to  the  other.  It  is  somewhat  sig- 
nificant that  the  engineer  did  not  testify  directly  on  the  point,  but  did 
indicate  that  he  regarded  the  30-mile  rate  of  speed  required  until  he 
passed  the  slow  board  by  testifying  that  he  maintained  the  slow  speed 
at  the  south  slow  board,  although  he  was  behind  time.  It  is  true  no 
reason  is  apparent  for  requiring  the  reduced  speed  to  be  maintained 
after  passing  the  cross  switch.  But  the  lack  of  reason  is  not  con- 
trolling, for  it  is  common  knowledge  that  in  all  lines  of  business  rules 
and  customs  which  seem  to  have  no  basis  in  reason  are  sometimes  pre- 
scribed and  relied  on.  On  the  whole,  we  cannot  say  that  the  testi- 
mony aflforded  no  ground  for  reasonable  men  to  reach  the  conclusion 
that  the  slow  boards  required  a  maximum  speed  of  30  miles  an 
hour  until  the  slow  board  in  front  of  the  train  had  been  passed. 

It  is  contended,  however,  that  the  slow  board  rule  was  intended  ex- 
clusively for  the  protection  of  trains  at  the  cross  switch,  and  not  for  the 
protection  of  sectionmen,  and  that  failure  to  observe  it  could  not  be 
the  basis  of  a  charge  of  negligence  towards  workmen  on  the  track. 
The  principle  is  well  settled  tliat : 

"Where  a  duty  is  Imposed  for  the  protection  of  persons  in  particular  sit 
uations  or  relations,  a  breach  of  it  wliich  happens  to  result  in  injury  to 
one  in  altogether  a  different  situation  or  relation  is  not  as  to  him  action- 
able."    St  L.  &  S.  F.  ily.  CJo.  V.  Ccmarty,  238  U.  S.  243,  35  Sup.  Ct  785,  59 
L.  Ed.  129a 

But  the  point  of  difficulty,  which  cannot  be  met  by  any  hard  and 
fast  formula,  is  to  segregate  the  persons  who  are  within  or  without 
the  protection  of  the  duty  imposed  on  others  by  rule  or  otherwise. 
The  general  principle  is  thus  stated  in  Stevens  v.  Boston  E.  Ry.  Co., 
184  Mass.  476,  69  N.  E.  338: 

"So  a  rule  made  by  a  corporation  for  the  guidance  of  its  servants  in  mat- 
ters affecting  the  safety  of  others  is  made  in  the  performance  of  a  duty,  by 
a  party  that  is  called  upon  to  consider  methods,  and  determine  how  its  busi- 
ness shall  be  conducted.  Such  a  rule,  made  known  to  its  servants,  creates  a 
duty  of  obedience  as  between  the  master  and  the  servant,  and  disobedience 
of  it  by  the  ser^'ant  is  negligence  as  between  the  two.  If  such  disobedience 
injuriously  affects  a  third  person,  it  is  not  to  be  assumed  in  favor  of  tlie 
master  that  the  negligence  was  immaterial  to  the  injured  person,  and  that 
his  rights  were  not  affected  by  it.  Itather  ought  it  to  be  held  an  implication 
tliat  there  was  a  breach  of  duty  towards  him,  as  well  as  towards  the  mas^ 
ter  who  prescribed  the  conduct  that  he  thought  necessary  or  desirable  for 
protection  in  such  cases.  Against  the  proprietor  of  a  business,  the  methods 
which  he  adopts  for  the  protection  of  others  are  some  evidence  of  what  he 
thluks  necessary  or  proi>er  to  insure  their  safety." 

See  New  York,  C.  &  St.  L.  R.  Co.  v.  Niebel,  214  Fed.  952,  131 
C.  C.  A.  248;  Southern  Ry.  v.  Davis,  15  Ga,  App.  736,  84  S.  E.  206. 

[4]  Often  a  rule  intended  primarily  for  one  class  of  persons  is  so  gen- 
erally and  properly  conformed  to  by  other  classes  that  it  becomes  tiieir 
protection  alsa  For  example,  a  rule  requiring  a  train  to  stop  at  all 
stations  is  not  intended  for  the  protection  of  trackmen ;  but  it  would 
be  actionable  negligence  for  an  engineer  to  run  by  a  station  into  a 
hand  car,  not  removed  in  time  because  of  reliance  by  the  section  fore- 
man on  the  stop.  Where  the  rule  thus  directly  and  constancy  affects 
the  safety  of  others,  its  disobedience  is  evidence  of  negligence  towards 
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tiiem.  While  it  is  true  that  the  speed  rule  did  not  warrant  the  decedent 
in  relaxing  his  own  vigilance  in  keeping  out  of  the  way  of  trains,  it 
was  one  of  the  factors  which  he  had  a  right  to  take  into  consideration 
in  regulating  his  conduct ;  and  the  failure  to  observe  it  was  some  evi- 
dence of  negligence  as  to  him. 

[5]  The  court  instructed  the  jury  that  the  damages,  if  any,  were  to 
be  "measured  by  the  amount  which  will  fairly  compensate  for  the 
pecuniary  injury  suffered  by  the  widow  and  infant  children  as  the 
direct  result  of  the  death  of  the  husband  and  father,"  and  then  elab- 
orated as  follows : 

"(1)  What  the  earning  capacity  of  the  deceased  was  at  the  time  of  his 
death,  what  it  would  probably  have  been  in  the  future,  had  he  not  been 
killed,  and  what  benefit  his  wife  and  children  would  probably  have  derived 
therefrom  as  shown  by  the  evidence.  In  estimating  the  probable  earnings  of 
decedent  and  probable  length  of  his  life,  had  he  not  been  killed,  you  should 
consider  his  age,  health,  habits,  intelligence,  character  and  probable  expec- 
tancy of  life  as  shown  by  the  evidence. 

"(2)  Consider  also  the  care,  attention,  instruction,  training,  advice,  and 
goidance  which  one  of  decedent's  disposition,  character,  habits,  inteUigence, 
and  devotion  to  his  parental  duties,  or  indifference  thereto,  as  shown  by 
the  evidence,  would  probably  be  expected  to  give  to  his  infant  children  during 
their  minority,  and  the  pecuniary  benefit  therefrom  to  said  children." 

A  request  was  refused  for  the  additional  instruction  that : 

'The  jury  should  deduct  from  the  probable  future  earning  capacity  of  the 
decedent,  had  he  Uved,  the  amount  that  he  would  probably  have  expended  on 
himself." 

The  instruction  given  we  think  fully  covered  the  point  in  language 
which  has  had  frequent  judicial  approval.  Excess  of  elaboration  as 
to  precise  methods  of  arriving  at  a  result,  which  at  best  can  only  be 
approximate,  is  to  be  avoided,  as  tending  to  confuse,  rather  than  to 
aid,  the  jury. 

Affirmed. 

KNAPP,  Circuit  Judge.  I  dissent,  upon  the  ground  that  in  my  judg- 
ment the  trial  court  should  have  directed  a  verdict  for  the  defendant. 


(226  Fed.  7) 

BOBERTS  V.  ANDERSON,  Internal  Revenue  Collector. 

(Circuit  Court  of  Appeals,  Second  Circuit.    July  21,  1915.) 

No.  290. 

1.  Joint-Stock  Coicpanies  ^=»1 — B&istence  at  Common  Law. 

At  common  law,  and  without  any  statutory  authority,  persons  may 
associate  themselves  in  joint-stock  companies,  with  transferable  shares. 

[Ed.  Note. — For  other  cases,  see  Joint-Stock  Companies,  Cent.  Dig.  f  1 ; 
Dec  Dig.  «e=5>l.] 

2.  Joint-Stock   Companies   ^=>14 — President   ab   Tbustee— AurnoRiTT    at 

Common  LaWi 

The  president  of  an  unincorporated  joint-stock  association  does  not  need 
statutory  authorization  to  enable  him  to  hold  its  real  estate  in  trust  for 
himself  and  other  members. 

lEd.  Note. — For  other  cases,  see  Joint-Stock  Companies,  Cent  Dig.  § 
15;  Dec.  Dig.  <S=>14.] 

^EsFor  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Joint-Stock  Gompanibs  «=»19 — Suits  by  ob  Against— Parties— Ooincoii- 

Law  Rule. 

At  common  law,  In  the  absence  of  statute,  an  unincorporated  joints 
stock  association  cannot  sue  or  be  sued  in  the  name  of  the  association 
or  its  officers,  but  only  in  the  names  of  the  meiul  ers  composing  it,  how- 
ever numerous. 

[Ed.  Note. — For  other  cases,  see  Joint-Stock  Companies,  Cent  Dig.  H 
21-27;    Dec.  Dig.  <e=>19.] 

4.  Internal  Revenue  ^=>9 — Joint-Stock   Company— Federal  Corporation 

Tax— ''Corporation.** 

Under  the  New  York  Joint-Stock  Association  Law  (Consol.  Iaws,  c 
20),  authorizing  joint-stock  companies  to  sue  and  be  sued  in  the  name  of 
the  president  or  treasurer,  and  providing  that  suits  against  a  joint-stock 
company  shall  be  prosecuted  in  the  first  instance  against  the  president 
or  treasurer,  and  under  Const.  N.  Y.  art.  8,  §  3,  providing  that  the  term 
"corporation**  shall  be  construed  to  include  all  associations  and  joint- 
stock  companies  having  any  of  the  powers  or  privileges  of  corporations 
not  possessed  by  individuals  or  partnerships,  and  tliat  all  corporations 
shall  have  the  right  to  sue,  and  shall  be  subject  to  be  sued,  in  all  cases 
as  natural  i)ersons,  an  unincorporated  joint-stock  company,  operating  an 
express  business,  its  shares  being  transferable,  and  its  property  being 
vested  in  trust  for  the  association  in  five  directors,  enjoyed  such  privi- 
leges under  the  statutes  of  New  York  as  to  be  taxable  as  a  joint-stock 
association  existing  under  the  law  of  the  state,  under  Corporation  Tax 
Law  Aug.  5, 1909,  c.  6,  §  38,  36  Stat.  112  (Comp.  St  1913,  §  6300),  as  amend- 
ed, providing  that  every  corporation,  joint-stock  company,  or  association 
organized  for  profit  and  having  a  capital  stock  represented  by  shares, 
now  or  hereafter  organized  under  the  laws  of  any  state,  shall  be  sub- 
ject to  a  special  excise  tax,  since  under  the  statutes  of  the  state  the  as- 
sociation was  endowed  with  capacities  and  attributes  not  possessed  by 
a  partnership  at  common  law;  it  being  practically  a  "corporation"  by 
New  York  law,  despite  the  absence  of  the  important  corporate  attribute 
of  limited  Uabillty. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  §§  13-28 ; 
Dec.  Dig.  <g=5>9. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Corporation.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  on  writ  of  error  to  review  a  judgment  of 
the  United  States  District  Court  for  the  Southern  District  of  New 
York  dismissing  the  complaint,  which  judgment  was  filed  on  March 
8,  1915. 

Branch  P.  Kerfoot,  of  New  York  City,  for  plaintiff  in  error. 

H.  Snowden  Marshall,  Gordon  Auchincloss,  Sp.  Asst.  U.  S.  Atty., 
and  Ben  A.  Matthews,  Asst.  U.  S.  Atty.,  all  of  New  York  City,  for 
defendant  in  error. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  This  action  arises  under  section  38  of 
the  act  of  Congress  approved  August  5,  1909,  known  as  the  Corpora- 
tion Tax  Law,  and  acts  amendatory  thereof  and  supplemental  thereto. 
The  action  is  brought  to  recover  corporation  excise  taxes  paid  by  the 
defendant  for  the  years  1909  and  1910.  The  issue  presented  to  the 
court  is  whether  the  United  States  Express  Company  was  or  was  not 

@=;sFor  oUier  cases  see  B9me  topic  &  KEY-NUMBER  iu  ah  Key-Numbered  Digests  &  Indexes 


A 


Digitized  by  VjOOQIC 


BOBERT8  V.  ANDERSON  123 

subject  to  the  tax  imposed.  The  amount  of  the  tax  paid  tor  the  year 
1909  was  $5,613.12,  and  for  the  year  1910  was  $8,354.45.  The  plain- 
tiff, therefore,  asks  for  judgment  for  $13,967.57  and  interest  from' 
the  date  of  the  respective  payments.  These  payments,  it  is  averred, 
were  not  paid  voluntarily,  but  under  duress  and  protest. 
Section  38  of  the  act  (Comp.  St.  1913,  §  6300)  provides  as  follows: 

•That  every  corporation,  joint  stock  company  or  association,  organized  for 
profit  and  having  a  capital  stock  represented  by  shares,  ♦  ♦  ♦  now  or 
hereafter  organized  under  the  laws  of  the  United  States  or  of  any  state  or 
territory  of  the  United  States,  ♦  ♦  ♦  shall  be  subject  to  pay  annually  a 
special  excise  tax  with  respect  to  the  carrying  on  or  doing  business  by  such 
corporation,  joint  stock  company  or  association,  ♦  ♦  ♦  equivalent  to  one 
per  centum  upon  the  entire  net  income  over  and  above  $5,000  received  by  it 
from  all  sources  during  such  year.    ♦    ♦    •  »» 

No  claim  is  made  that  the  United  States  Express  Company  was 
organized  under  any  law  of  the  United  States.  That  the  company  is. 
organized  for  profit  and  has  a  capital  stock  represented  by  shares  is 
not  denied.  The  company  avers  that  it  is  an  tmincorporated  associa- 
ticm  or  partnership,  formed  by  agreement  in  New  York  City  on  April 
22,  1854,  and  that  ever  since  it  has  existed  solely  by  virtue  of  that 
agreement  and  extensions  thereof.  It  denies  that  it  is  organized  or 
has  ever  existed  under  any  law  of  the  United  States,  or  of  the  state  of 
New  York,  or  of  any  other  state  or  territory.  It  avers  that  all  its  op- 
erations and  activities  have  been  carried  on  without  a  franchise  or 
other  rights  than  such  as  are  allowed  to  individuals  or  to  partnerships 
under  the  law  of  the  land.  Its  agreement,  it  declares,  has  never  de- 
pended upon  any  statute  for  its  effectiveness.  It  denies  that  it  has 
ever  been  contemplated  that  its  association  should  derive  a  statutory 
privilege  of  doing  business  in  a  capacity  other  than  that  of  a  partner- 
ship or  of  individuals  voluntarily  associated  for  the  purpose  of  carry- 
ing on  the  business  provided  for  in  the  partnership  agreement. 

it  appears  that  the  company  is  conducting  its  business  in  28  states, 
in  the  District  of  Columbia,  and  in  the  province  of  Ontario,  and  that 
it  has  some  4,500  offices.  Under  the  original  agreement  of  1854  the 
company  was  to  continue  in  existence  for  a  term  of  10  years  unless 
sooner  dissolved  by  law  or  by  a  vote  of  the  directors.  But  in  1859 
the  term  was  extended  for  the  further  term  of  20  years  from  May 
1, 1864.  In  1884  it  was  extended  20  years  from  May  1,  1884,  and  in 
1903  it  was  extended  20  years  from  May  1,  1904.  The  articles  of 
association  state  that  the  parties  hive  agreed,  and — 

"do  hereby  severally  and  mutually  covenant  and  agree,  to  form  a  joint-stock 
company,  with  the  intent  and  purpose  of  doing  and  prosecuting  a  general  ex- 
press forwarding  agency,  commission,  banking,  exchange  and  insurance  busi- 
ness at  and  between  the  city  of  New  York,  and  such  other  cities  and  towns 
in  the  United  States,  the  Canadas,  or  other  foreign  countries,  as  the  directors, 
hereinafter  named,  or  their  successors,  may,  from  time  to  time,  direct." 

The  property  and  management  of  the  company  is  vested  in  a  board 
of  five  directors.  The  board  are  given  authority  "to  change,  alter  and 
fix"  the  number  of  persons  that  shall  constitute  the  board,  and  in  case 
of  an  increase  thereof  or  otherwise  to  fill  the  vacancy  thereby  created. 
They  also  have  the  right  by  a  unanimous  vote  to  extend  the  term  of 
the  existence  of  the  company.     They  are  authorized  at  any  time  by 
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a  unanimous  resolution  to  dissolve  the  company  if  deemed  for  its 
best  interests.  They  are  empowered  to  declare  dividends  out  of  net 
earnings,  and  are  authorized  in  their  discretion — 

"to  purchase,  buy,  sell  or  exchange  any  line  or  lines  of  express  already  estab- 
lished as  well  as  to  establish  new  lines  and  to  run  said  lines  and  carry  on  the 
business  thereof,  so  purchased  or  established  under  separate  and  distinct  firm 
names  or  otherwise  in  the  discretion  of  said  board." 

They,  are  authorized  to  assess  the  shares — 

**for  any  losses,  damages  or  expenses  to  which  the  company  may  be  subjected 
in  the  prosecution  of  its  legitimate  business." 

In  the  case  of  the  refusal  or  neglect  of  any  shareholder  to  pay  and 
discharge  any  assessment  whenever  the  same  is  called  for  by  the 
board,  the  whole  or  so  many  of  his  shares  as  is  necessary  may  be  for- 
feited and  sold.  The  shares  have  a  face  value  of  $100,  and  the  num- 
ber of  shares  may  be  increased  or  decreased  as  the  board  of  directors 
think  best.  There  are  at  the  present  time  100,000  shares,  owned  by 
more  than  1,500  members.  The  shares  are  assignable.  It  is  provided 
that  death  or  the  incapacity  of  any  member  shall  not  operate  as  a 
dissolution  of  the  company,  but  the  survivors  shall  prosecute  the  busi- 
ness in  the  same  manner  as  if  no  such  death  or  incapacity  had  occurred. 
But  in  case  of  death  the  survivors  have  the  right — 

**tx>  purchase  and  take  the  interest  and  shares  of  said  deceased  shareholder  by 
paying  to  his  legal  representatives  the  actual  value  thereof  at  the  time  of 
his  decease,  to  be  determined ,  by  three  distinterested  persons  to  be  mutually 
chosen  by  the  parties  interested,  unless  the  heirs  of  such  deceased  shareholder 
Kliall  be  of  age  and  legally  competent  to  act  and  shall  elect  to  retain  and 
hold  such  share  or  shares  in  conformity  with  these  articles." 

And  it  is  provided  that  no  shareholder  in  the  company  other  than 
such  person  or  persons  as  may  be  authorized  by  the  board — 

"shaU  have  the  right  or  authority  to  use  or  sign  the  associate  name  of  the 
company,  or  the  name  .of  any  firm  belonging  thereto,  under  any  circumstances 
or  pretext  whatever." 

The  articles  provide  that: 

"All  deeds  of  real  estate  and  all  bonds  and  mortgages  or  other  sealed  in- 
struments, made  to  and  for  the  benefit  of  said  company,  shall  be  made  and 
executed  to  and  by  the  president  thereof  and  his  successors,  and  all  suits  at 
law  or  in  equity  brought  or  prosecuted  for  said  company  shaU  be  in  the  name 
of  the  president  thereof." 

In  Eliot  V.  Freeman,  220  U.  S.  178,  31  Sup.  Ct.  360,  55  L.  Ed. 
424  (1911)  the  Supreme  Court  held  that  the  intention  of  Congress  was 
to  embrace  within  the  corporation  tax  statute  only  such  corporations 
and  joint-stock  associations  as  were  organized  under  some  statute,  or 
derived  from  that  source^  some  quality  or  benefit  at  the  common  law. 

[  1  ]  It  may  be  conceded  that  at  common  law  and  without  statutory 
authority  persons  may  associate  themselves  together  in  a  joint  stock 
company  with  transferable  shares.  In  Lindley  on  Company  Law  (6th 
Ed.)  p.  193,  it  is  said: 

"Upon  the  whole,  therefore,  it  appears  that  there  is  no  case  deciding  that  a 
joint-stock  company  with  transferable  shares,  and  not  incorporated  by  char- 
ter or  act  of  Parliament,  is  illegal  at  common  law ;  that  opinions  have  never- 
theless differed  upon  this  question;    that  the  tendency  of  the  courts  was 
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formerly  to  declare  such  companies  Illegal;  that  this  tendency  exists  no 
longer;  and  that  an  unincorporated  company  with  transferable  shares  will 
not  be  held  illegal  at  common  law,  unless  it  can  be  shown  to  be  of  a  danger- 
ous and  mischievous  character  tending  to  the  grievance  of  her  majesty's  sub- 
jects. The  legality  at  common  law  of  such  companies  may  therefore  be  con- 
sidered as  finally  established." 

And  that  such  is  regarded  as  the  law  by  the  Supreme  Court  of  the 
United  States  is  seen  in  Eliot  v.  Freeman,  supra,  where  joint-stock 
companies  having  transferable  shares  were  recognized  as  not  having 
derived  any  of  their  rights  from  the  statutes.  See,  too,  Warner  v. 
Beers,  23  Wend.  (N.  Y.)  103,  147  (1840)  where  it  is  said  that  by  the 
common  law  shares  may  be  made  transferable  absolutely,  and  that  the 
right  to  transfer  shares  may  by  agreement  be  incorporated  into  part- 
nership articles. 

[2]  It  may  be  conceded  that  it  is  not  necessary  that  an  unincorpo- 
rated association  should  have  statutory  authorization  to  have  its  real 
estate  held  by  its  president  as  a  trustee  for  the  members.  Indeed,  in 
Eliot  v.  Freeman,  supra,  the  property  of  an  unincorporated  associa- 
tion was  held  by  trustees,  and  it  was  admitted  by  the  court  that  its 
right  was  not  derived  from  any  statute. 

[3]  But  it  appears  that  the  United  States  Express  Company  is  in 
the  enjoyment  of  certain  rights  or  privileges  which  no  unincorporated 
association  enjoys  at  common  law.  In  other  words,  that  company  de- 
rives irom  a  statutory  source  a  "quality  or  benefit  not  existing  at 
common  law."  In  the  case  of  an  unincorporated  association  the  rule 
at  common  law  is  that  it  cannot  sue  or  be  sued  in  the  name  of  the 
association  or  of  its  officers,  but  must  sue  in  the  name  of  all  of  the 
members  composing  it,  however  numerous  they  may  be.  See  22  Cyc. 
p.  477.  The  hardship  and  great  inconvenience  of  making  all  the  mem- 
bers of  large  unincorporated  companies  parties  to  actions  have  led  to 
important  remedial  legislation  in  this  country  and  in  England.  This 
legislation  in  substance  provides  that  such  associations  may  sue  and  be 
sued  in  the  name  of  a  designated  officer,  as  the  president  or  treasurer 
of  the  company,  who  for  the  purposes  of  suit  is  substantially  a  cor- 
poration sole  and  the  representative  of  the  company,  as  distinct  from 
the  individuals  composing  it. 

In  1'7  American  &  English  Encyc.  of  Law  (2d  Ed.)  p.  643,  reference 
is  made  to  the  fact  that  modern  legislation  usually  provides,  in  the  case 
of  unincorporated  companies,  that  they  may  sue  and  be  sued  in  the 
name  of  an  officer  who  is  the  representative  of  the  company,  and  it 
adds: 

"But  such  officer  must  be  created  or  pointed  out  by  law,  since  the  partners 
or  associates  cannot  by  their  own  act  empower  one  of  their  ofiicers  for  the 
time  being  to  represent  the  firm  and  sue  and  be  sued  on  its  behalf.  Such  a 
person  would  not  be  a  representative,  like  a  corporation  sole,  and  could  have 
no  such  standing  as  such  in  court" 

We  have  no  doubt  that  this  is  a  correct  statement  of  the  law,  and 
that  the  members  of  an  unincorporated  joint-stock  company  or  associa- 
tion cannot,  in  the  absence  of  a  statute  so  providing,  designate  one 
of  their  officers  to  sue  and  be  sued  as  the  representative  of  titie  others. 
The  question  was  so  decided  in  Hybart  v.  Parker,  4  C.  B.  (N.  S.)  209 
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(1858),  where  the  three  judges  were  unanimous.    In  his  opinon  Wil- 
liams, J.,  said: 

"It  may  be,  as  Mr.  Collier  suggests,  that  the  law  operates  hardly  in  the 
case  of  these  companies ;  but,  if  it  be  a  hardship,  the  remedy  must  be  sought 
ut  the  hands  of  the  Legislature." 

Willes,  J.,  said: 

"I  agree  with  the  rest  of  the  court  in  thinking  that  this  declaration  cannot 
be  supported,  and  for  this  additional  reason:  That,  if  we  were  to  hold  that 
the  purser  might  maintain  this  action,  it  would  be  trenching  upon  the  prerog- 
ative of  the  crown,  by  making  a  new  species  of  corporation — a  corporation 
sole  for  the  purpose  of  bringing  actions." 

And  the  courts  in  New  York  recognize  the  same  doctrine.  In  Van 
Aemam  v.  Bleistein,  102  N.  Y.  355,  7  N.  E.  537  (1896),  Judge  Rapallo 
points  out  that  in  the  state  of  New  York,  prior  to  1849,  all  the  mem- 
bers of  an  unincorporated  joint-stock  company  or  association  were 
necessary  parties  to  an  action  by  or  against  such  company  or  associa- 
tion, whatever  the  number  of  its  members  might  be.    He  says  that : 

"Such  an  association  could  not  sue  in  the  name  of  any  officer  of  the  associa- 
tion or  In  the  name  of  its  trustees." 

He  adds  that  Laws  1849,  c.  258,  §  1,  provided  that  any  joint-stock 
company  or  association,  consisting  of  seven  or  more  shareholders  or 
associates,  might  sue  or  be  sued  in  the  name  of  the  president  or  treas- 
urer, for  the  time  being,  of  such  joint-stock  company  or  association, 
and  that  suits  so  prosecuted  should  have  the  same  effect  on  the  joint 
rights  or  property  of  the  company  as  if  prosecuted  in  the  names  of 
all  the  shareholders  or  associates.  And  in  an  earlier  case,  Westcott  v. 
Fargo,  61  N.  Y.  542,  548,  19  Am.  Rep.  300  (1875),  the  same  doctrine 
was  announced ;   the  court  saying : 

"Such  an  officer  must  be  created  by  law,  since  the  partners  or  associates 
cannot,  by  their  own  act,  empower  their  treasurer  or  secretary,  for  the  time 
being,  to  represent  the  firm  and  sue  and  be  sued  on  its  behalf.  Such  a  person 
would  not  be  a  representative,  like  a  corporation  sole,  and  could  have  no 
standing  as  such  in  court." 

[4]  The  statutes  of  the  state  of  New  York  have  endowed  the  United 
States  Express  Company  with  capacities  and  attributes  not  possessed 
by  a  partnership  at  common  law.  They  have  legalized  attributes  as- 
sumed by  the  United  States  Express  Company  and  made  valid  and 
effective  its  asserted  rights.  The  New  York  act  of  1849,  authorizing 
joint-stock  companies  to  sue  and  be  sued  in  the  name  of  the  president 
or  treasurer,  was  followed  by  chapter  153  of  the  Laws  of  1853,  amend- 
ing the  former  act  so  as  to  provide  that  suits  against  a  joint-stock 
company  should  in  the  first  instance  be  prosecuted  against  the  president 
or  treasurer  of  the  company,  and  that  suits  could  not  be  brought  against 
individual  shareholders  until  judgment  against  the  company  was  re- 
turned unsatisfied.  These  provisions  seem  to  be  still  in  force,  being" 
incorporated  in  the  Joint  Stock  Association  Law  (Consol.  Laws,  c. 
29).  Moreover  the  Constitution  of  New  York,  in  article  8,  §  3,  pro- 
vides as  follows: 

"The  term  'corporations'  as  used  In  this  article  shall  be  construecl  to  in- 
clude all  associations  and  joint-stocli:  companies  having  any  of  the  powers  or 
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prlTllegee  of  corporatiODs  not  possessed  by  individuals  or  partnerships.  And 
all  corporations  shall  have  the  right  to  sue  and  shall  be  subject  to  be  sued  in 
all   •    *     ♦    cases  as  natural  persons." 

It  would  seem  that  under  the  Constitution  and  laws  of  New  York 
the  United  States  Express  Company  is  for  all  practical  purposes  a 
corporation.  The  fact  that  its  members  do  not  possess  the  important 
corporate  attribute  of  limited  liability  is  not  material  to  the  purposes 
of  this  suit  Corporations  even  exist  under  charter  or  statutory  pro- 
visions where  the  members  do  not  enjoy  a  restricted  liability. 

In  People  ex  rel.  Piatt  v.  Wemple,  117  N.  Y.  136,  22  N.  E.  1046, 
6  L.  R.  A.  303  (1889),  the  New  York  Court  of  Appeals  had  before  it 
the  validity  of  a  tax  imposed  upon  the  United  States  Express  Com- 
pany under  a  statute  of  the  state  of  New  York  (chapter  542  of  the 
Laws  of  1880)  entitled  "An  act  to  provide  for  raising  taxes  for  the 
use  of  the  state  upon  certain  corporations,"  as  amended  by  subsequent 
acts  (chapter  361,  Laws  of  1881;  chapter  501,  Laws  of  1885).  The 
statute  declared  that : 

"Every  corporation.  Joint-stock  company  or  association  whatever,  now  or 
hereinafter  Incorporated  or  organized  under  any  law  of  this  state,  or  now  or 
hereafter  Incorporated  or  organized  by  or  under  the  laws  of  any  other  state 
or  conntry  and  doing  business  In  this  state,"  should  be  subject  to  the  tax. 

The  court  held  that  the  United  States  Express  Company  was  liable 
to  the  tax.    The  court  said : 

"In  view  of  the  capacities  and  attributes  with  which,  as  we  have  seen,  the 
United  States  Elxpress  Company  Is  endowed,  and  In  view,  also,  of  the  statutes 
which  legalize  Its  assumed  capacities  and  make  valid  and  effective  Its  assert- 
ed right  of  succession,  Its  distinctive  nan)e  and  the  alienability  of  Its  shares, 
we  find  nothing  to  warrant  the  contention  of  the  appellant  that  It  Is  a  mere 
partnership,  existing  only  under  Its  articles  of  agreement  and  association.  It 
is  true  those  articles  contain  no  reference  to  any  statute  of  the  state,  as  one 
under  or  by  which  the  company  was  organized,  yet,  by  the  very  constitution  of 
the  body  itself  and  the  privileges  and  powers  which  It  can  only  exercise  by 
Tirtne  of  those  statutes,  It  must  be  taken  to  belong  to  one  of  those  classes  of 
artificial  beings  described  In  the  act  of  1880,  supra,  as  *a  corporation,  joint- 
stock  company  or  association.'  * 

And  the  court  further  said : 

"The  word  'incorporated,'  as  here  used,  Is  not  to  be  taken  In  a  technical  or 
restricted  meaning  and  confined  to  an  association  brought  into  being  according 
to  the  formula  of  a  statute,  but  as  including  any  combination  of  Individuals 
upon  terms  which  embody  or  adopt  as  rules  or  regulations  of  business  the  en- 
abling provisions  of  the  statutes.  In  the  case  before  us  the  agreement,  which 
brought  many  persons  Into  one  artificial  body,  was  so  framed  as  to  accomplish 
that  end,  and  In  proposing  to  conduct  its  affairs  by  the  power  given  to  it  in 
the  mode  prescribed  by  the  Legislature,  they  must  be  deemed,  for  the  pur- 
poses of  the  act  In  question,  to  be  Incorporated — that  Is,  formed  or  united — 
under  the  law  of  the  state,  whether  the  artificial  body  be  termed  a  corpora- 
tion, a  joint-stock  company,  or  association." 

It  also  declared : 

'It  Is  precisely  such  an  association  as,  when  formed  without  authority  from 
Parliament,  was  declared  In  England  to  be  illegal  and  void,  and  to  be  *deemed 
a  public  nuisance'  (6  Geo.  I,  c.  18,  §  18) ;  the  statute  In  this  respect  following, 
it  was  said,  the  common  law  and  enforcing  Its  rules  by  the  Imposition  of 
penalties." 
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In  Spraker  v.  Piatt,  158  App.  Div.  377,  386,  143  N.  Y.  Supp.  440 
(1913),  the  Appellate  Division  of  the  Supreme  Court  of  New  York, 
Third  Department,  it  is  declared  that  the  United  States  Express  Com- 
pany is  the  creature  of  contract  and  exists  by  virtue  of  its  articles  of 
association  and  not  by  statute,  and  that  joint-stock  associations  are 
not  of  statutory  origin,  but  the  creature  of  common  law.  We  admit 
that  this  company  did  not  organize  under  a  statute,  and  that  the  com- 
mon law  permits  the  organization  of  joint-stock  companies.  We  do 
not  however  understand  that  the  court  in  that  case  meant  to  decide 
that  the  company  derived  no  advantage  from  any  statute  of  the  state 
and  possessed  no  rights  under  its  articles,  except  such  as  the  common 
law  gave  it.  And  it  could  not  have  so  decided  without  overruling  the 
Court  of  Appeals  of  the  state. 

The  conclusion  we  have  reached  is  that,  while  the  United  States 
Express  Company  is  without  a  special  charter  and  has  not  been  or- 
ganized under  any  statute,  but  is  a  joint-stock  company  created  under 
articles  of  association  or  agreement,  it  nevertheless  is  in  the  enjoyment 
of  valuable  privileges  which  such  a  company  did  not  possess  at  com- 
mon law,  but  obtains  by  virtue  of  the  statutes  of  New  York.  In  Cook 
on  Corporations  (7th  Ed.)  vol.  2,  §  505,  that  writer  says : 

"There  Is  an  essential  difference  between  a  jolnt-stoclc  company  as  it  exists 
at  common  law  and  a  joint-stodi  company  having  extensive  statutory  powers 
ionferred  upon  it  by  the  state  within  which  It  is  organized.  The  latter  kind 
of  joint-stock  companies  are  found  In  England  and  In  the  state  of  New  YofIl 
To  such  an  extent  have  these  statutory  powers  been  conferred  on  joint-stock 
coini)anies  that  the  only  substantial  difference  between  them  and  corporations 
Is  that  the  members  are  not  exempt  from  llabUlty  as  partners  for  the  debts 
of  the  company." 

We  think  this  language  fitly  describes  the  status  of  the  United  States 
Express  Company,  and  that  the  company  belongs  to  that  class  of  joint- 
stock  companies  which  it  was  the  intention  of  Congress  to  tax  under 
the  Corporation  Tax  Act  of  1909.  Moreover  the  company  has  re- 
garded itself  as  organized  under  the  laws  of  New  York.  In  Chapman 
v.  Barney,  129  U.  S.  67«7,  679,  9  Sup.  Ct.  426,  428  (32  L.  Ed.  800) 
(1889)  it  described  itself  as  "a  joint-stock  company  organized  under 
and  by  virtue  of  a  law  of  the  state  of  New  York,  and  which  said  com- 
pany is  authorized  by  the  laws  of  the  state  of  New  York  to  maintain 
and  bring  suits,  in  the  name  of  its  president,  for  or  on  account  of 
any  right  of  action  accruing  to  said  company."  See  Piatt  v^  Colvin, 
50  Ohio  St.  703,  36  N.  E.  735. 

Judgment  affirmed. 
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(226  Fed.  202) 

AMERICAN  ROTARY  VALVE  CO.  V.  MOOREHEAD. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    July  26,  1915.) 

No.  2214. 

Afpkal  and  Ebbob  «=»1009 — United  States  Coubts — Review — Conclusive- 
ness OF  Findings. 

Under  the  new  equity  rules,  as  well  as  under  the  old  rules,  the  review- 
ing court  has  the  right  and  the  duty  of  trying  the  questions  of  fact  de 
novo;  but  the  findings  of  fact  below  are  not  to  be  disturbed,  unless  It 
clearly  appears  that  the  trial  court  has  either  misapprehended  the  evi- 
dence or  has  gone  against  the  clear  weight  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3970- 
3978;   Dec.  Dig.  «=»1009.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Indiana ;  Albert  B.  Anderson,  Judge. 
On  petition  for  rehearing.    Petition  overruled. 
For  former  opinion,  see  224  Fed.  1019,  139  C.  C.  A.  662. 

W.  Clyde  Jones,  of  Chicago,  111.,  for  appellant. 
James  W.  Noel  and  Finley  P.  Mount,  both  of  Indianapolis,  Ind.,  for 
appellee. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

PER  CURIAM.  As  we  beHeved  that  nothing  was  involved  in  this 
appeal  except  questions  of  fact,  we  affirmed  the  decree  of  the  District 
Court  without  filing  a  written  opinion.  And  as  a  re-examination  leaves 
us  under  the  same  conviction  respecting  the  facts,  there  would  be  no 
occasion  for  a  written  opinion  on  denying  a  rehearing,  except  for  the 
fact  that  counsel  for  appellant  claim  that  we  expressly  or  impliedly 
held,  in  so  disposing  of  the  case,  "that  under  the  new  equity  rules  the 
decision  of  the  trial  court  upon  a  disputed  question  of  fact  is  binding 
upon  the  review  court." 

We  had  no  intention  of  being  so  understood.  Under  the  new  equity 
rules,  as  well  as  under  the  old  ones,  the  reviewing  court  has  the  right, 
and  owes  to  itself  and  to  the  parties  the  duty,  of  trying  the  questions 
of  fact  de  novo.  Under  the  old  rules,  the  findings  of  the  trial  court 
were  entitled  to  be  treated  as  very  persuasive,  and  such  findings  were 
not  to  be  disturbed,  unless  it  appeared  quite  clearly  that  the  trial  court 
liad  either  misapprehended  the  evidence  or  had  gone  against  the  clear 
weight  thereof.  We  conceive  that  the  new  rules  have  made  no  change  in 
those  respects.  Cases  now  are  ordinarily  to  be  heard  by  the  trial  judge 
in  open  court,  while  formerly  they  were  ordinarily  referred  to  a  master. 
But  imder  either  set  of  rules,  if  the  witnesses  have  been  heard  in  open 
court,  one  element  that  rightly  enters  into  the  reviewing  court's  con- 
sideration of  the  evidence  de  novo  is  the  opportunity  of  the  trial  judge 
to  estimate  the  credibility  of  the  witnesses  by  their  appearance  and  de- 
meanor on  the  stand.  Espenschied  v.  Baum,  115  Fed.  793,  53  C.  C. 
A.  368. 

The  petition  for  rehearing  is  overruled. 

^=>For  oUier  cases  lee  same  topic  &  KB7-NUMBER  In  aU  Key-Numbered  Digeets  ft  Indexes 
141C.C.A.— 9 
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(226  Fed.  200) 

BUSCH  et  al.  v.  STROMBBRG-CARLSON  TELEPHONE  MFG.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Qrcuit.    June  10,  1915.) 

No.  4042. 

L   CJOKPOBATIONS     ^=9472 — CJONTBACTS     FOB     PUBCHASB— BREACH     BY     BUYEB— 

Remkdy  OF  Selleb. 

Where  one,  contracting  to  purchase  stocks  and  bonds  of  a  corporation, 
failed  to  pay  a  part  of  the  contract  price,  the  other  party  to  the  con- 
tract could  either  retain  the  stocks  and  bonds,  and  sue  for  damages  for 
the  failure,  or  could  deliver  them  to  the  buyer,  or  into  court  on  his  re- 
fusal to  receive  them,  and  then  recover  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  iS  1837,  1830, 
1841 ;   Dec.  Dig.  <ft=>472.] 

2.  CoBPOBATiONS  ^=:>472 — Pttbchase  of  Bonds  and  Stocks — Breach — ^Meas- 
UBB  OF  Damages. 

The  measure  of  damages  for  the  failure  of  one  contracting  for  the 
purchase  of  the  bonds  and  stocks  of  a  corporation  to  pay  a  part  of  the  price 
is  the  unpaid  contract  price,  where  the  adverse  party  places  the  stocks 
and  bonds  in  the  registry  of  the  court,  which  directs  the  clerk  to  de- 
liver the  same  to  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  {{  1837,  1839, 
1841 ;  Dec.  Dig.  «=>472.] 

Reed,  District  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

On  motions  for  rehearing.  Denied,  judgment  of  District  Court  af- 
firmed, and  original  judgment  of  Circuit  Court  of  Appeals  reversed. 

For  former  opinion,  see  217  Fed.  328,  133  C.  C.  A.  244. 

Franklin  Ferriss  and  Allen  C.  Orrick,  both  of  St.  Louis,  Mo.,  for 
plaintiffs  in  error. 

Warwick  Hough,  Warwick  M.  Hough,  and  Irvin  V.  Barth,  all  of  St 
Louis,  Mo.,  and  Hubbell,  Taylor,  Goodwin  &  Moser,  of  Rochester, 
N.  Y.,  for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  was  an  action  on  a  contract  of 
Mr.  Busch  to  pay  $100,000  for  bonds  of  the  United  States  Independ- 
ent Telephone  Company  of  the  par  value  of  that  amount  and  stock  of 
that  company  of  the  par  value  of  $40,000.  There  were  other  terms  to 
his  agreement,  which  are  set  forth  in  the  opinion  in  this  case  in  Busch 
V.  Stromberg-Carlson  Telephone  Manufacturing  Company,  217  Fed. 
328,  133  C.  C.  A.  244.  Mr.  Busch  failed  to  pay  $20,000  of  his  sub- 
scription, and  the  court  below  rendered  judgment  against  him  for  that 
amount  and  interest.  This  court  was  of  the  opinion  that  the  measure 
of  damages  for  the  breach  of  the  agreement  was  the  difference  between 
the  $20,000  which  Mr.  Busch  agreed  to  pay  and  the  value  of  the  stock 
and  bonds  he  was  to  receive  therefor,  and  on  that  ground  alone  di- 
rected a  reversal  of  the  judgment  and  a  new  trial.    217  Fed.  334,  133 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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C.  C.  A.  244.  Each  of  the  parties  has  made  a  motion  for  a  rehear- 
ing and  has  supported  it  with  an  argument. 

[1, 2]  The  record  discloses  the  facts  that  the  plaintiffs  pleaded  that 
they  brought  into  court  and  tendered  to  the  defendant  the  bonds  and 
stock  which  Mr.  Busch  was  to  receive.  It  also  appears  from  the  rec- 
ord that  these  bonds  and  this  stock  were  in  the  registry  of  the  court 
when  the  judgment  was  rendered  and  that  the  court  directed  in  the 
judgment  that  the  clerk  should  deliver  them  to  Mr.  Busch.  In  this 
state  of  the  facts  the  rule  of  damages  invoked  by  the  majority  of  this 
court  in  its  opinion  was  inapplicable.  The  plaintiff  had  the  option  to 
retain  the  bonds  and  stock  and  sue  for  damages  for  the  failure  of  Mr. 
Busch  to  take  and  pay  for  them,  or  to  deliver  them  to  him,  or,  if  he 
refused  to  receive  them,  to  bring  them  into  court,  and  then  to  re- 
cover the  contract  price.  It  elected  to  do  the  latter,  and  the  judgment 
below  was  right.  Kinkead  v.  Lynch  (C.  C.)  132  Fed.  692;  Hayden  v, 
Demets,  53  N.  Y.  426,  431 ;  Ackerman  v.  Rubens,  167  N.  Y.  405,  408, 
60  N.  E.  750,  53  L.  R.  A.  867,  82  Am.  'St.  Rep.  728;  Van  Brocklen  v. 
Smeallie,  140  N.  Y.  70,  75,  35  N.  E.  415;  Campbell  v.  Woods,  122 
Mo.  App.  719,  99  S.  W.  468.  This  question  has  been  so  thoroughly 
argued,  briefed,  and  considered  that  a  rehearing  of  it  would  be  use- 
less, and  the  majority  of  the  court  are  of  the  opinion  that  the  other 
grounds  for  rehearing  are  not  tenable. 

The  motions  for  rehearing  must  accordingly  be  denied,  the  judg- 
ment of  this  court  reversing  the  judgment  below  must  be  set  aside^ 
and  a  judgment  must  be  rendered  affirming  the  judgment  of  the  Dis- 
trict Court ;  and  it  is  so  ordered. 

REED,  District  Judge,  dissents  from  the  order  denying  the  execu- 
tors of  the  will  of  Mr.  Busch  a  rehearing. 


(226  Fed.  23) 

LINDSAY  v.  CHICAGO,  B.  &  Q.  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    July  28,  1915.) 

No.  2203. 

1.  CouBTS    ^=9318 — United    States    Coubts— Jubisdiction — Residence    of 

Pabties. 

A  suit  by  the  widow  of  an  employ^  of  the  Pullman  Company  for  wrong- 
ful death  was  properly  dismissed  as  to  the  railway  company  over  whose 
lines  the  Pullman  Company  operated,  where  neither  plaintiff  nor  de- 
fendant raUway  company  was  a  resident  of  the  state  wherein  suit  was 
brought 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  863;  Dec.  Dig. 
«=>318.] 

2.  Masteb  and  Sebvant  «=»88 — Conteact  of  Employment — Essentials. 

A  cook  on  a  Pullman  car,  whose  wages  were  paid  by  the  Pullman  Com- 
pany, and  not  by  the  railroad  company  hauling  the  car,  and  who  wa» 
amenable  to  the  orders  of  the  Pullman  Company  only,  was  not  an  em- 
ployfi  of  the  railroad  company,  but  only  of  the  Pullman  Company. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §| 
144r-151;   Dec.  Dig.  <g=»88.] 

3.  Maoteb  and  Sebvant  ^=»100— Injubies  to  Sebvant — ^Release  of  Lia- 

bility. 

A  contract  of  employment  between  an  employ^  and  the  Pullman  Com- 
pany, wherein  the  employ^  released  all  liability  for  injuries  occasioned 
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by  any  railroad  company  over  the  Hnes  of  which  he  might  travel.  Is  not 
invalid,  as  against  public  policy,  under  the  laws  of  Colorado. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §} 
166-170;  Dec.  Dig.  <g=»100.1 

4.  Master  and  Servant  «=»86 — ^Injuries  to  Servant — Release  of  LiABiLm. 

Since  the  validity  of  a  release  of  liability  for  injuries  occasioned  by  a 
railroad  company  to  an  employ^  of  the  Pullman  Company,  as  a  defense,  is 
governed  by  the  law  of  the  place  of  injury,  that  such  a  release  was  ex- 
ecuted in  Pennsylvania,  where  it  was  not  deemed  null  and  void,  but  only 
unenforceable  as  a  defense  to  an  action  for  injuries  caused  in  tjiat  state, 
does  not  prevent  it  from  being  pleaded  in  bar  in  another  state  in  an  action 
for  wrongful  death. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  137; 
Dec.  Dig.  <g=»86.] 

5.  Death  ^=»25 — Release  or  Llabilftt — Rights  of  Widow. 

In  an  action  for  wrongful  death,  brought  under  Mills'  Ann.  St  Colo. 
1891,  S  1509,  providing  that  whenever  the  death  of  a  person  shall  be  caus- 
ed by  wrongful  act,  neglect,  or  default  of  another,  and  the  act  is  such 
as  would,  if  death  had  not  ensued,  have  entitled  the  party  injured  to  main- 
tain an  action  in  damages,  being  maintainable  by  the  widow  only  if  de- 
cedent could  have  brought  action  if  death  had  not  ensued,  a  release  exe- 
cuted by  him  constituted  a  bar  to  her  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  i  27;  Dec.  Dig. 
^=^25.] 

6.  Death  ^=>57 — Release  of  Liabilitt — Pleading. 

A  release  of  all  liability  by  decedent  may,  in  an  action  for  wrongful 
death,  be  shown  under  the  general  denial. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  f  74;  Dec.  Dig. 
«=>57.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
EHvision  of  the  Northern  District  of  Illinois;  George  A.  Carpenter, 
Judge. 

Action  by  Cynthia  Lindsay  against  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  and  another.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Plaintiff,  a  citizen  of  Pennsylvania,  sued  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  an  Illinois  corporation  and  the  Chicago,  Burlington  & 
Quincy  Railway  Company,  an  Iowa  corporation,  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  for  the  death  of  her  hus- 
band, occasioned  by  the  negligence  of  the  defendants  in  operating  their  rail- 
road in  the  state  of  Colorado.  The  deceased,  at  the  time  of  the  accident  was 
acting  as  a  waiter  and  cook  in  a  private  car  furnished  by  the  Pullman  Com- 
pany and  attached  to  the  defendants'  train.  He  was  in  the  service  of  the 
Pullman  Company,  under  its  usual  form  of  employment  contract,  similar  to 
that  set  out  in  Robinson  v.  Baltimore  &  Ohio  Railroad  Company,  237  U.  S. 
84,  35  Sup.  Ct  491,  59  L.  Ed.  849.  The  contract  was  executed  in  1903  in 
Pennsylvania,  the  residence  of  the  deceased.  It  obligated  the  deceased  to 
*'go  wherever  I  may  be  required  in  said  service,"  contained  no  speciflcatioa  of 
the  duties  of  deceased,  expressly  declared  that,  while  traveling  in  the  em- 
ployment or  service  of  the  Pullman  Company  over  lines  of  railroad  operating 
the  Pullman  car,  '*I  shall  not  liave  the  rights  of  a  passenger  with  respect  to 
such  corporations  or  persons,  which  rights  I  do  expressly  renounce,  and  I 
hereby  for  myself,  my  heirs,  executors,  administrators,  or  legal  representa- 
tives, forever  release,  acquit,  and  discharge  any  and  all  corporations  and  per- 
sons from  all  claims  for  liability  of  any  nature  or  character  on  account  of 
any  personal  injury  or  death  to  me  while  traveling  over  such  lines  in  said  em- 

<^=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ployment  or  serrice.'*  The  Constitution  of  Colorado  nullifies  such  a  release 
when  giTen  by  an  employ^  to  his  employer. 

The  contract  between  the  railroad  and  the  Pullman  Company,  made  in  1900, 
as  in  the  Robinson  Case,  was  not  one  of  coproprietorship.  The  Pullman  Com- 
pany thereunder  supplied  on  its  own  cars  a  distinct  service  performed  by  Its 
own  employ^  under  its  own  management.  The  crew  of  the  private  car  was 
employed,  furnished,  and  paid  by  the  Pullman  Company,  and  had  nothing  to 
do  with  the  work  on  the  rest  of  the  train.  For  the  use  of  the  private  car, 
private  individuals  had  paid  the  Pullman  Company.  The  Colorado  statutes 
(section  1508)  provide  for  a  forfeiture  of  $5,000  maximum  and  $3,000  minimum 
by  a  corporation  for  death  frcMn  injuries  occasioned  by  the  negligence  of  its 
employes  whilst  running  a  car  or  train.  Section  1509  provides  that  "Wherever 
the  death  of  a  person  shall  be  caused  by  a  wrongful  act,  neglect  or  default  of 
another,  and  the  act,  neglect  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  In  respect  thereof,'*  action  may  be  maintained  notwithstanding  such 
death.  Section  1510  provides  that  suit  under  section  1509  shall  be  by  the 
same  persons  as  under  section  1508;  that  the  damages  shall  not  exceed 
$5,000,  and  shall  be  just  and  fair,  with  reference  to  the  injury  resulting  from 
sudi  death,  to  whoever  may  be  entitled  to  sue  and  shall  also  have  regard  to 
mitigating  or  aggravating  circumstances  attending  the  wrongful  act.  The 
right  of  action  is  given  primarily  to  the  widow. 

To  reverse  a  judgment  for  defendant,  based  upon  a  verdict  rendered  under 
instruction,  this  writ  of  error  was  sued  out. 

E.  F.  Thompson,  of  Chicago,  111.,  for  plaintiff  in  error. 

William  Burry,  F.  B.  Johnstone,  and  Guy  M.  Peters,  all  of  Chicago, 
111.  (F.  B.  Daniels  and  H.  T.  Wilcoxon,  both  of  Chicago,  111.,  of  coun- 
sel), for  defendants  in  error. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  1. 
The  dismissal  as  to  the  railway  company  was  proper,  under  a  plea  de- 
nying residence  of  either  plaintiff,  a  citizen  of  Pennsylvania,  or  de- 
fendant, a  citizen  of  Iowa,  in  the  Northern  district  of  Illinois. 

[2]  2.  Clearly,  under  the  foregoing  facts,  the  deceased  was  in  no 
sense  an  employe  of  the  railroad  company,  but  only  of  the  Pullman 
Company.    Robinson    v.  B.  &  O.  R.  R.  Co.,  supra. 

[3]  3.  If  the  contract  of  employment  and  the  release  had  been 
made  in  Colorado,  they  would  be  a  complete  defense  to  a  suit  for  in- 
juries not  resulting  in  death.  Both  under  the  Colorado  decisions  and 
federal  decisions  interpreting  the  common  law,  Lindsay  was  not  a 
passenger  on  defendant's  car.  He  was  riding  thereon,  not  by  virtue 
of  any  contract  with  defendant,  but  solely  as  an  employe  of  the 
Pullman  Company,  by  virtue  of  the  contract  between  the  two  compa- 
nies. An  agreement  that,  in  consideration  of  this  employment,  by 
which  alone  his  presence  on  the  car  would  be  permissible,  the  railroad 
should  under  no  circumstances  be  liable  for  injuries  or  death  of  a 
Pullman  Company  porter  not  an  employe  of  the  railroad,  has  been 
held  to  be  not  against  public  poKcy,  and  to  cover  injuries  caused  by 
the  n^ligence  of  the  railroad's  employes,  even  though  such  negligence 
is  not  specifically  mentioned  in  the  contract.  Denver  &  Rio 
Grande  Railroad  Co.  v.  Whan,  39  Colo.  230,  89  Pac.  39,  11  L.  R.  A. 
(N.  S.)  432,  12  Ann.  Cas.  732 ;  Robinson  v.  B.  &  O.  R.  R.  Co.,  supra. 
The  kist  point  was  expressly  decided  in  Russell  v.  P.,  C,  C.  &  St.  L. 
Ry.  Co.,  157  Ind.  305,  61  N.  E.  678,  55  L.  R.  A.  253,  87  Am.  St.  Rep. 
214. 
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[4]  4.  PlaintiflF  contends,  however,  that  though  the  law  of  Colorado, 
the  place  where  the  tort  was  committed,  governs  the  right  of  action,  the 
employment  contract  and  release  were  void  in  Pennsylvania,  where 
executed,  and  therefore  cannot  be  availed  of  as  a  defense  in  any  juris- 
diction. It  is  unncessary  to  consider  the  effect  of  a  statute  prohibiting 
and  nullifying  such  releases.  Pennsylvania  has  no  such  statute.  Its 
courts  do  not  declare  such  a  release  null  and  void,  even  if  made  in 
Pennsylvania,  but  merely  hold  it  contrary  to  the  public  policy  of  that 
state,  and  therefore  unenforceable  as  a  defense  when  the  tort  is  com- 
mitted in  Pennsylvania,  and  that,  too,  though  the  release  was  valid 
where  executed.  Hughes  v.  Pennsylvania  Railroad  Co.,  202  Pa.  222, 
51  Atl.  990,  63  L.  R.  A.  513, 97  Am.  St.  Rep.  713.  On  the  other  hand, 
if  the  injury  occurred  in  a  state  which  recognized  the  release  as  valid, 
the  Pennsylvania  courts  enforce  it,  even  though  the  contract  was  made 
in  Pennsylvania.  Taylor  v.  Adams  Express  Co.,  52  Pa.  Super.  Ct. 
449. 

Moreover,  this  contract  of  employment  clearly  contemplated  that 
the  deceased  might  be  sent  anywhere.  His  release  inured  to  the  bene- 
fit of  any  railroad  for  injuries  sustained  in  any  state.  Its  validity  as  a 
defense  in  an  action  in  tort  is  governed  by  the  law  of  the  place  of  in- 
jury. Smith  V.  A.,  T.  &  S.  F.  Ry.  Co.,  194  Fed.  79,  114  C.  C.  A. 
157.  And,  as  Colorado  has  no  statutory  provision  relating  thereto,  the 
federal  courts,  interpreting  the  common  law,  would,  in  any  event, 
enforce  the  release  as  a  bar  to  an  action  for  damages  arising  from 
the  negligence  in  Colorado  of  the  railroad's  employes. 

[5]  5.  Plaintiff  contends,  further,  that  under  the  Colorado  statutes 
an  entirely  new  cause  of  action  arose  in  her  favor,  and  that  therefore 
Lindsay's  release  of  liability  could  not  affect  it.  The  Colorado  courts 
have  so  held  as  to  an  action  brought  under  section  1508.  Denver  & 
Rio  Grande  Ry.  Co.  v.  Frederic,  57  Colo.  90,  140  Pac.  463.  This  rul- 
ing, like  similar  rulings  in  other  states,  is  based  on  the  holding  that 
section  1508  is  a  penal  statute;  that  the  amount  to  be  recovered  there- 
under is  not  compensation  to  be  measured  by  plaintiff's  pecuniary  loss, 
but  a  forfeiture  or  penalty,  within  definite  maximum  and  minimimi 
bounds,  dependent  solely  upon  the  extent  of  defendant's  guilt;  that 
such  penalty  might  have  been  given  to  the  state,  or  to  an  informer; 
and  that  the  mere  fact  that  it  is  given  to  the  widow  of  the  deceased 
does  not  change  its  character. 

The  declaration  in  the  instant  case  is  clearly  based  on  section  1509, 
and  not  on  section  1508.  It  specifies  pecuniary  loss.  The  ad  damnum 
exceeds  the  maximum  penalty.  Both  owning  and  operating  companies 
were  made  defendants,  although  the  operating  company  alone  is  sub- 
ject to  the  penalty  for  negligence  of  its  employes.  As  numerous  cases 
cited  in  the  Frederic  Case  show,  the  general  rule  that  penal  statutes 
will  not  be  enforced  in  courts  of  another  jurisdiction  has  been  expressly 
applied  to  statutes  of  this  kind. 

[8]  The  remedy  given  by  section  1509  for  a  wrongful  act  causing 
death  is,  however,  expressly  subject  to  the  limitation  that  the  act  must 
be  "such  as  would  (if  death  had  not  ensued)  have  entitled  the  party  in- 
jured to  maintain  an  action."     Lindsay's  contract  and  release  were 
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not  made  after  a  valid  cause  of  action  had  arisen.  They  defined  his 
status  in  relation  to  the  defendant  and  prevented  a  cause  of  action  from 
arising.  As  a  matter  of  pleading,  they  need  not  be  set  up  by  an  affirm- 
ative plea,  but,  as  was  held  in  the  Robinson  Case,  supra,  they  were  ad- 
missible in  evidence  under  the  general  issue. 

The  distinction  between  the  penalty  and  the  compensation  statutes 
is  pointed  out  in  the  Frederic  Case,  supra.  While  the  Supreme  Qourt 
of  Colorado  does  not  seem  to  have  expressljr  passed  upon  the  point, 
we  are  of  the  opinion  that  whether  section  1509  be  held  to  create  a 
new  cause  of  action,  or  merely  to  abrogate,  in  favor  of  widow  and 
children,  the  common-law  rule  that  death  of  the  party  injured  termi- 
nates the  remedy  for  a  tort,  no  action  can  be  maintained  thereunder, 
in  view  of  the  express  limitations  contained  therein,  when,  as  in  the 
instant  case,  the  deceased  by  his  own  act  had  prevented  a  cause  of  ac- 
tion from  arising  in  his  lifetime.  Northern  Pacific  Railway  Co.  v. 
Adams,  192  U.  S.  440,  24  Sup.  Ct.  408,  48  L.  Ed.  513.  See  28  Harvard 
Law  Review,  802. 

Judgment  affirmed. 

(226  BW.  27) 

CHICAGO,  B.  L  ft  P.  BT.  CO.  v.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Seventh  Circuit    August  6,  1915.) 

No.  2228. 
L  Masteb  and  Servant  «=>13— Hours  of  Service — Statutory  Regulation 

— lUrLROAD   TlXEPHONB   OPERATORS. 

Where  it  was  the  regular  duty  of  a  switchman  stationed  in  defend- 
ant's freight  yard  to  telephone  the  towerman,  in  charge  of  an  interlock- 
ing crossing  with  another  road,  that  defendant's  passenger  train  was 
coming,  in  order  to  permit  the  towerman  to  hold  freight  trains  on  the 
other  road,  whereby  delay  to  defendant's  passenger  trains  was  obviated, 
such  communication  was  an  order  transmitted  by  the  switchman,  within 
Hours  of  Service  Act  March  4,  1907,  c  2939,  §  2,  34  Stat  1416  (Comp. 
St  1913,  §  8678),  limiting  the  hours  of  service  of  railroad  employes  who 
transmit  orders  pertaining  to  train  movements  by  telephone,  etc. 

[Eid.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  14; 
Dec  Dig.  <ds>13.] 

2.  Master  and  Servant  «=»13 — Railroad  Telephone  Operators — Statute — 

Hours  op  Service— Orders  Included. 

The  provisions  of  section  2  are  not  confined  to  orders  whose  violation 
might  result  in  some  accident,  but  extend  to  orders  looking  to  greater 
regularity  in  passenger  service,  since  the  statute  aims  at  general  effi- 
ciency and  promptness  of  service,  as  well  as  at  safety. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  f  14; 
Dec  Dig.  «=»13.] 

3.  Master  and  Servant  ^s»13 — Bailroad  Telephone  Operators — Hours  op 

Service — "Operator,    Train   Dispatcher,    or   Other   Employ^" — Con- 
struction. 

The  classification  "operator,  train  dispatcher,  or  other  employ^  who  by 
use  of,"  etc.,  in  section  2  of  the  act,  does  not  confine  the  provisions  of 
the  section,  by  the  application  of  the  ejusdem  generis  rule  of  construction, 
to  employes  whose  primary  and  principal  duty  it  is  to  transmit,  etc.,  but 
extends  to  those  who  ordinarily  and  habitually  do  so ;  the  proper  rule  ot 
construction,  in  view  of  its  remedial  character,  and  in  spite  of  its  penal 
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nature,  being  to  Interpret  the  language  of  the  act  according  to  its  ftilr 
and  obvious  meaning. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  14; 
Dec.  Dig.  ^s»13. 

Hours  of  service  of  employes,  see  note  to  United  States  T.  Houston 
Bell  &  T.  Ry.  Co.,  125  C.  C.  A.  485.] 

In  Error  to  tlie  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois ;  Kenesaw  M.  Landis, 
Judge. 

Action  by  the  United  States  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  to  recover  certain  penalties  under  the  Hours 
of  Service  Act.  From  a  judgment  for  the  United  States,  defendant 
brings  error.    Affirmed. 

By  this  writ  of  error  it  is  sought  to  reverse  a  judgment  rendered  on  a 
directed  verdict  and  based  on  six  several  violations  of  the  Hours  of  Service 
Act  (34  Stat  1415).  Section  2  of  the  act,  after  making  it  unlawful  for  a 
common  carrier  subject  to  the  act  to  permit  employes  to  remain  on  duty  lon- 
ger than  16  hours,  continues  as  follows:  "Provided,  that  no  operator,  train  dis- 
patcher, or  other  employ^  who  by  use  of  the  telegraph  or  telephone  dis- 
patches, reports,  transmits,  receives,  or  delivers  orders  pertaining  to  or  affect- 
ing train  movements  shall  be  required  or  permitted  to  be  or  remain  on  duty 
for  a  longer  period  than  nine  hours  in  any  twenty-four  hour  period  in  all 
towers,  offices,  places,  and  stations  continuously  operated  night  and  day," 
except  in  certain  ccnitingencies  not  now  in  question.  Section  1  defines 
"employes"  as  follows:  "The  term  *employfe*  as  used  in  this  act  shall  be  held 
to  mean  persons  actually  engaged  in  or  connected  with  the  movement  of  any 
train." 

Violation  of  the  statute  is  conceded  if  the  employes  in  question  come  with- 
in the  class  designated  in  the  proviso  and  if  the  telephone  communications 
made  by  them  are  included  within  the  word  "orders"  as  used  in  the  statute. 
Defendant's  freight  yards  were  located  on  the  west  side  of  its  main  line  at 
about  124th  street  Trains  entered  from  the  south  by  a  switch  connected 
with  the  east-bound  main  line  and  left  by  means  of  a  switch  connected  with 
the  west-bound  main  line.  The  employes  in  question  were  stationed  at  the 
location  of  the  two  switches;  they  were  the  switch  tenders;  their  switch 
shanty  was  just  east  of  the  east-bound  main  line;  in  this  there  was  a  tele- 
lihone,  one  of  an  eight  party  line.  Some  four  miles  north  of  this  point,  at 
Gresham,  the  Baltimore  &  Ohio  Railroad  crossed  defendant's  main  line.  At 
this  crossing  there  was  an  interlocking  plant  When  the  tower  leverman 
threw  his  lever  in  order  that  defendant's  train  might  cross,  he  thereby  operat- 
ed the  Baltimore  &  Ohio  derail,  and  vice  vei'sa,  so  that  it  was  physically  im- 
possible for  the  trains  to  come  in  contact  at  the  crossing.  Defendant's  passen- 
ger trains  coming  north  into  the  city  were,  however,  frequently  held  up  at 
the  crossing  if  it  was  blocked  to  let  a  Baltimore  &  Ohio  freight  train  pass.  To 
obviate  these  delays,  it  was  part  of  the  duty  of  the  switchmen  in  question  to 
telephone  the  towerman  at  the  crossing  that  defendant's  passenger  train  was 
coming.  Then,  until  the  passenger  train  passed  the  crossing,  the  Baltimore  & 
Ohio  freight  train  would  not  be  allowed  to  cross. 

A.  B.  Enoch,  of  Chicago,  111.,  for  plaintiflF  in  error. 
Charles  F.  Clyne  and  Frederick  Dickinson,  both  of  Chicago,  III.,  and 
Philip  J.  Doherty,  of  Washington,  D.  C,  for  the  United  States. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge  (after  stating  the  facts  as  above).  [1,  2]  1. 
Defendant  contends  that  what  the  switch  tenders  did  in  relation  to 
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the  towerman  was  to  impart  information,  not  to  transmit  orders.  It 
OHicedes,  in  accordance  with  the  decisions  in  United  States  v.  Houston 
B.  &  T.  Ry.  Co.,  205  Fed.  344,  125  C.  C.  A.  481  (C.  C.  A.,  5th  Cir- 
cuit) and  M.  P.  Ry.  Co.  v.  United  States,  211  Fed.  893,  128  C.  C. 
A.  271  (C.  C.  A.,  8th  Circuit),  that  orders  are  not  confined  to  techni- 
cal written  train  orders ;  that  any  specific  direction  or  instruction  which 
a  subordinate  is  bound  to  obey  would  be  an  order ;  but  it  urges  that 
only  such  orders  "the  violation  of  which  might  result  in  some  accident" 
fall  within  the  purpose  and  therefore  within  the  scope  of  the  statute. 

Unquestionably,  the  important  object  of  the  statute  was  to  conserve 
the  safety  of  the  traveling  public  and  of  railroad  employes ;  the  re- 
lation between  industrial  fatigue  and  inefliciency  was  recognized ;  the 
statute  aims  to  obviate  the  latter  by  checking  the  former.  Not  merely 
safety,  but  general  efficiency,  promptness  of  service  is  thereby  pro- 
moted. Concededly,  greater  regularity  in  the  passenger  service  is  se- 
cured, if  the  defendant's  trains  are  no  longer  slowed  down  and  held 
up  at  the  crossing.  Orders  designed  to  accomplish  even  this  result 
would,  therefore,  be  within  the  purview  of  the  act. 

But  who  can  say  that  the  violation  of  any  order  pertaining  to  or 
affecting  train  movements  might  not  result  in  some  accident?  That 
other  measures  obviated  the  possibility  of  a  collision  at  the  Gresham 
crossing  is  immaterial,  for  surely  regularity  of  service  at  that  point 
might  well  prevent  an  accident  at  some  other  point.  The  information 
telephoned  by  the  switchman  was  equivalent  to  a  direction  to  the  lever- 
man  to  let  the  oncoming  passenger  train  pass ;  an  order,  originated, 
it  is  true,  by  some  superior  officer,  not  by  tiie  switchman,  but  none  the 
less  an  order  transmitted  by  him. 

[3]  2.  The  principal  contest  is  whether  the  words  "other  employe  who 
by  the  use  of  the  telegraph  or  telephone  dispatches,  reports,  transmits, 
receives  or  delivers  orders  pertaining  to  or  affecting  train  movements" 
are  to  be  limited  by  the  application  of  the  ejusdem  generis  rule  of  con- 
struction, to  a  class  of  which  operators  and  train  dispatchers  are  rep- 
resentatives. In  a  case  practically  identical  with  the  instant  case,  this 
construction  has  been  adopted.  M.  P.  Ry.  Co.  v.  United  States,  su- 
pra; contra.  United  States  v.  C,  C,  C.  &  St.  L.  Ry.  Co.  (oral  deci- 
sion Dec.  12,  1911,  United  States  District  Court,  Southern  District 
of  Ohio;  writ  of  error  dismissed  by  stipulation  Oct.  15,  1912).  The 
contrary  view  was  also  assumed  to  be  correct  in  the  Houston  Case, 
supra,  in  reference  to  towermen.  The  class  is  held  in  the  M.  P.  Ry. 
Case  to  be  those  employes  whose  duties  primarily  involve  the  use  of 
the  telegraph  and  telephone  in  connection  with  such  orders. 

This  decision  was  followed  in  United  States  v.  Florida  East  Coast 
Ry.  Co.,  222  Fed.  33,  137  C.  C.  A.  571  (C.  C.  A.,  5th  Circuit,  Judge 
Walker  dissenting),  in  the  case  of  a  train  conductor,  partly  on  the 
ground  that  his  "primary  and  principal  duty"  did  not  require  him  to 
operate  telegraphic  instruments  and  telephones  for  transmitting  such 
orders,  but  also  on  the  further  ground  that  stopping  at  a  station  to 
transmit  or  receive  an  order  affecting  his  immediate  train  is  a  mere 
incidental  service,  not  done  in  the  fixed  place,  held  to  be  implied  in 
the  phrase  "to  remain  on  duty  for  a  longer  period,  etc.,  in  all  towers, 
ofiSces,  places  and  stations." 
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It  IS  unnecessary  to  consider  this  last  point  because  these  employes 
were  regularly  stationed  at  the  shanty  in  which  the  telephone  was 
located;  their  duty  to  transmit  the  information  by  telephone  to  the 
Gresham  leverman  was  not  incidental,  but  regular  and  habitual.  It 
was  not,  however,  in  any  sense  their  principal  and  primary  duty ;  that 
was  to  attend  to  the  Blue  Island  freight  yard  switches. 

We  cannot,  however,  agree  that  the  words  "other  employe  who  by 
the  use,"  etc.,  transmits  such  orders,  are  to  be  qualified  by  an  im- 
plied limitation  to  those  whose  primary  and  principal  duty  is  thus  de- 
scribed. The  remedial  purpose  of  this  act,  to  protect  human  life  and 
to  promote  railroad  efficiency,  demands  that  despite  its  penal  charac- 
ter its  provisions  shall  be  construed  and  the  intent  of  Congress  found 
from  the  language  actually  used,  interpreted  according  to  its  fair  and 
obvious  meaning.  Congress  may  well  have  deemed  it  unsafe  to  per- 
mit employes  whose  duty  it  is,  not  primarily  or  principally,  but  ordi- 
narily and  habitually,  to  transmit  such  important  orders,  and  in  do- 
ing so  to  exercise  whatever  measure  of  skill,  care,  alertness,  and  at- 
tention the  use  of  either  telegraph  or  telephone  requires,  to  work 
16  hours,  however  simple  or  nonfatiguing  their  ordinary  tasks  may  be. 

Furthermore,  the  class  that  includes  only  those  whose  principal  duty 
is  to  transmit  such  orders  by  telegraph  or  telephone  does  not  include 
all  who  concededly  are  within  the  proviso;  an  operator  or  train  dis- 
patcher may  also  be  a  station  agent,  and  his  primary  and  principal  du- 
ties may  be  in  the  latter  capacity.  If,  unlike  United  States  v.  Mescall, 
215  U.  S.  26,  30  Sup.  Ct  19,  54  L.  Ed.  77,  the  particular  words,  "op- 
erators and  train  dispatchers,"  do  not  exhaust  the  class  and  thus 
make  the  rule  of  ejusdem  generis  inapplicable,  the  only  all  embracing 
designation  covering  those  concededly  within  the  proviso,  is  an  em- 
ploye who  ordinarily  and  habitually  uses  the  telegraph  or  telephone 
for  the  purposes  stated.  Defendant's  employes  here  in  question  come 
within  this  class. 

The  judgment  will  therefore  be  affirmed. 


(226  Fed.  30) 

CHICAGO  &  N.  W.  RY.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  6,  1915.) 

No.  2221. 

Masteb  and  Servant  ^=913 — ^Houbs  op  Sebvice  Act — ^Towebman  Telephon- 
ing Obdebs — *'Towebmen.'* 

"Towermen,"  whose  principal  duty  it  is  to  operate  switch  levers,  but 
who  habitually  telephone  orders  pertaining  to  train  movement,  are  within 
the  proviso  of  Hours  of  Service  Act  March  4,  1907,  c.  2939,  f  2,  34  Stat 
1416  (Comp.  St  1913,  §  8678),  limiting  the  hours  of  service  of  "operators, 
train  dispatchers,  and  other  employes,"  who  transmit  orders  pertaining  to 
train  movement. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  14; 
Dec.  Dig.  «®=>13. 

Hours  of  service  of  employes,  see  note  to  United  States  v.  Houston  Belt 
&  T.  Ry.  Co.,  125  C.  C.  A.  485.] 

^=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois ;  Kenesaw  M.  Landis, 
Judge. 

Action  by  the  United  States  against  the  Chicago  &  Northwestern 
Railway  to  recover  penalties  under  the  Hours  of  Service  Act.  From 
a  judgment  for  the  United  States,  defendant  brings  error.    Affirmed. 

Charles  A.  Vilas,  of  Chicago,  111.,  for  plaintiff  in  e^nror. 
Charles  F.  Clyne  and  Frederick  Dickinson,  both  of  Chicago,  111., 
and  Philip  J.  Doherty,  of  Washington,  D.  C,  for  the  United  States. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  The  facts  in  this  case  differ  but  little 
from  those  in  C,  R.  I.  &  P.  Ry.  Co.  v.  United  States  (No.  2228)  226 
Fed.  27,  141  C.  C.  A.  135,  just  decided,  and  are  practically  identical 
with  those  in  United  States  v.  Houston,  B.  &  T.  Ry.  Co.,  205  Fed.  344, 
125  C.  C.  A.  481  (C.  C.  A.,  5th  Circuit).  The  employes  in  question 
are  towermen,  whose  principal  duty  is  to  operate  the  levers.  The  com- 
munications by  telephone  were  concededly  orders  pertaining  to  train 
movements,  though  not  technically  train  orders. 

For  the  reasons  stated  in  C,  R.  I.  &  P.  Ry.  Co.  v.  U.  S.,  the  judgment 
is  affirmed. 


(226  Fed.  81) 

DEIiAHUNT  v.  OKLAHOMA  COUNTT  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  3,  1015.) 

No.  151. 

1.  Taxation  ^s>510 — ^Pbiobities — Mobtgaoe. 

Tax  liens  for  general  and  local  taxes,  which,  by  Rev.  Laws  Okl.  1910, 
S§  634,  7391,  7408,  7415^  are  made  perpetual  liens,  are  paramount  to  an 
antedated  mortgage  lien,  as  a  lien  for  taxes  attaches  to  the  res  without 
regard  to  individual  ownership,  and  is  not  displaced  by  a  sale  under 
an  existing  judgment  or  decree,  unless  otherwise  directed  by  statute. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  $  946;  Dec  Dig. 
«=>510;   Mortgages,  Cent  Dig.  {  324.] 

2.  Bankruptcy  ^=>346 — ^Mobtgaoe  Lien — Pbiobitt — Statute. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  64a,  30  Stat  563  (Comp..St 
1913,  §  9648),  providing  that  the  court  shall  order  the  trustee  to  pay  all 
taxes  owing  by  the  bankrupt  to  the  United  States,  or  to  any  state,  coun- 
ty, etc.,  before  payment  of  dividends,  the  lien  of  general  and  local  taxes 
under  state  law  is  prior  to  an  existing  mortgage  lien,  though  section  64b 
(1-5)  provides  that  debts  having  priority  and  payable  out  of  the  bank- 
rupt estate  shall  be  paid  in  accordance  with  the  dasslflcatlon  therein 
stated,  which  dassiflcation  does  not  include  taxes. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  $  535;  Dec 
Dig.  «=»346.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Original  petition  by  William  V.  Delahunt  against  the  County  of 
Oklahoma  and  others  to  revise  order  of  the  District  Court  directmg 

«=>For  oUior  case*  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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the  payment  of  taxes  before  payment  of  a  morlji^ge  Hen.    Petition 
dismissed. 

Henry  E.  Asp,  of  Oklahoma  City,  Okl.  (Henry  G.  Snyder,  Frederick 
B.  Owen,  and  Walter  A.  Lybrand,  all  of  Oklahoma  City,  Okl.,  on  the 
brief),  for  petitioner. 

James  S.  Twyford,  of  Oklahoma  City,  Okl.  (John  Embry,  of  Okla- 
homa City,  Okl.,  on  the  brief),  for  respondents. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  LEWIS, 
District  Judge. 


[1]  Delahunt  had  a  mortgage  on  real 
The  mortgagor,  Centerfreeze  Ice  Com- 


LEWIS,  District  Judge, 
property  in  Oklahoma  City. 

pany,  was  adjudged  a  bankrupt  after  it  had  neglected  to  pay  taxes 
assessed  against  the  property  for  four  years.  The  taxes  were  gen- 
eral and  also  special  local  for  cost  of  paving  for  each  year.  For  the 
earlier  years  the  property  had  been  sold  under  the  tax  liens  as  pro- 
vided by  state  law  might  be  done  and  certificates  of  sale  were  issued 
to  the  purchasers  who  were  to  await  the  expiration  of  the  time  given 
for  redemption  before  deeds  might  issue.  The  local  statute  made 
both  general  and  special  taxes  perpetual  liens  on  the  same  footing. 
Revised  Laws  Oklahoma  1910,  §§  634,  7391,  7403,  7415.  Although 
the  mortgage  ante-dated  the  tax  levies,  the  tax  liens  were  paramoimt. 
"A  lien  for  taxes  does  not,  however,  stand  upon  the  footing  of  an  ordi- 
nary incumbrance,  and  is  not  displaced  by  a  sale  under  a  pre-existing 
judgment  or  decree,  unless  otherwise  directed  by  statute.  It  at- 
taches to  the  res  without  regard  to  individual  ownership,  and  when 
it  is  enforced  by  sale  pursuant  to  the  statute,  prescribing  the  mode  of 
assessing  and  collecting  them,  the  purchaser  takes  a  valid  and  unim- 
peachable title."  Osterberg  v.  Trust  Co.,  93  U.  S.  424,  428,  23  L. 
Ed.  964.  The  rule  is  common.  R.  R.  Co.  v.  Drainage  Dist.,  134  111. 
399,  25  N.  E.  781,  10  L.  R.  A.  291;  Calif.,  etc.,  Co.  v.  Weis,  118 
Cal.  494,  50  Pac.  697;   Spratt  v.  Price,  18  Fla.  289,  303. 

The  Oklahoma  statute  and  decisions  are  in  accord  with  the  prin- 
ciple thus  announced.  Under  them  the  enforcement  of  the  right,  in 
event  of  sale,  passed  to  the  purchaser,  and  when  he  gets  a  deed  he 
takes  the  fee.  Gray  v.  Logan  County,  7  Okl.  323,  54  Pac.  485;  Price 
v.  Salisbury,  41  Okl.  416,  138  Pac.  1024. 

[2]  Respondent  Wright  is  trustee  of  the  bankrupt  estate,  and  in  the 
course  of  administration  he  sold  the  real  estate  free  and  clear  of 
all  liens,  including  taxes,  and  held  the  fund  instead  of  the  property. 
The  amount  received  by  him  on  the  sale  was  far  too  small  to  take 
care  of  both  taxes  and  mortgage  debt.  The  petitioner  says  his  mort- 
gage lien  claim  should  come  out  of  the  fund  first,  that  the  court 
erred  in  putting  it  the  other  way  and  ordering  the  trustee  to  pay  off 
the  tax  liens,  both  general  and  special,  before  he  is  to  get  any  of 
the  proceeds ;  and  by  his  petition  to  this  court  he  asks  that  the  order 
so  directing  the^  trustee  to  pay  off  the  tax  liens  first  be  set  aside  and 
that  it  be  adjudged  that  all  of  the  proceeds,  less  fees  and  expenses  of 
administration,  be  applied  on  his  claim. 
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No  complaint  is  made  that  the  property  did  not  bring  all  it  was 
worth,  that  the  sale  was  in  any  respect  unfair,  or  that  he  did  not  have 
timely  notice.  Nor  is  it  claimed  that  there  were  other  assets  out  of 
which  the  taxes  might  be  paid.  We  assume  there  were  none  and 
that  his  mortgage  covered  all  the  bankrupt  had.  We  also  assume 
that  the  purchaser  believed  the  taxes  were  in  his  bid,  for  that  was 
the  way  the  property  was  offered.  Of  course,  it  could  have  been  sold 
subject  to  taxes,  and  would  have  brought  that  much  less. 

Without  bankruptcy  the  property  could  have  been  taken  under  re- 
curring levies  for  taxes  which  remained  unpaid  and  the  mortgage  lien 
would  have  been  swept  away.  The  petitioner  knew  that  the  precedence 
of  his  lien  was  dependent  on  the  payment  of  taxes,  and  that  liens  on 
the  property  to  secure  their  payment  were  paramount ;  but  his  claim 
is  that  with  bankruptcy  there  has  been  an  interchange  of  rights,  that 
the  prior-existing  order  was  thereupon  reversed  and  now  his  mort- 
gage lien  has  superseded  and  become  prior  in  right  to  the  tax  liens. 

It  is  obvious  that  the  petitioner  is  wholly  without  equitable  right. 
He  stands  entirely  on  section  64  of  the  Bankruptcy  Act  and  the  con- 
struction which  he  urges  us  to  give  to  it.  That  section,  in  part  verba- 
tim and  in  part  summarized,  is  this : 

"a.  The  court  shall  order  the  trustee  to  pay  all  taxes  legally  due  and  owing 
by  the  bankrupt  to  the  United  States,  state,  county,  district,  or  municipality 
in  advance  of  the  payment  of  dividends  to  creditors.    ♦    ♦    ♦ 

"b.  The  debts  to  have  priority,  except  as  herein  provided,  and  to  be  paid  In 
full  out  of  bankrupt  estates,  and  the  order  of  payment  shall  be"  (1),  (2)  and 
{3)  costs  of  preserving,  recovering  and  administering  the  estate,  and  certain 
fees;  (4)  wages  due  to  specified  persons  earned  within  three  months,  not  ex- 
ceeding $300  to  each ;  "and  (5)  debts  owing  to  any  person  who  by  the  laws 
of  the  states  or  the  United  States  is  entitled  to  priority." 

The  argument  to  sustain  the  claim  is  put  in  this  way :  In  the  open- 
ing paragraph  of  the  section  providing  for  the  payment  of  all  taxes 
legally  due  and  owing,  place  emphasis  on  the  letter  of  the  clause  "in 
advance  of  the  payment  of  dividends  to  creditors,"  ignore  or  give 
slight  weight  to  the  clause  "except  as  herein  provided'*  in  the  second 
paragraph,  then  rigidly  apply  the  numbered  classifications  under  "b," 
as  to  the  order  of  payment,  and  the  conclusion  follows  that  taxes  are 
not  to  be  paid  until  the  debts  having  priority  under  (S)  have  been  dis- 
charged. Inasmuch  as  the  contention  disregards  the  imperative  direc- 
tion to  order  payment  of  taxes,  is  against  equitable  right,  would  re- 
sult, if  sustained,  in  uprooting  and  reversing  prior  fixed  legal  rights 
between  the  contending  interests  and  would  give  a  preference  to  a 
private  interest  over  public  duty,  the  legislative  purpose  to  accomplish 
such  an  end  (conceding  the  power)  ought  to  be  expressed  with  clear- 
ness, and  ought  not  to  be  open  to  serious  debate.  With  this  in  mind  it 
is  enough  to  say  that  the  argument  strikes  us  as  being  too  strained, 
narrow  and  hypercritical.  No  authority  has  been  cited  which  expressly 
sustains  it,  we  find  none,  and  cannot  assent  to  its  soundness. 

On  the  other  hand,  Collier  on  Bankruptcy  (10th  Ed.)  p.  889,  ex- 
presses the  belief  that  taxes  are  put  in  a  different  and  a  higher 
class  than  the  debts  enumerated  in  sub-section  "b" ;  and  the  Supreme 
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Court  has  well  nigh  so  determined.    In  Title  &  Trust  Co.  v.  Surety  Co., 
224  U.  S.  152,  160,  32  Sup.  Ct.  457,  459,  56  L.  Ed.  706,  it  is  said: 

"Labor  claims  are  glyen  priority,  and  it  is  provided  that  debts  having 
priority  shall  be  paid  in  full.  The  only  exception  is  *taxes  legally  due  and 
owing  by  the  bankrupt  to  the  United  States,  state,  county,  district  or  mu- 
nicipality.' These  were  civU  obligations,  not  personal  conventions,  and  pref- 
erence was  given  to  them." 

See  also  City  of  Waco  v.  Bryan,  127  Fed.  79,  62  C.  C.  A.  79;  Hecox 
V.  Teller  County,  198  Fed.  634,  11-7  C.  C.  A.  338. 

A  careful  consideration  leads  us  to  the  conclusion  that  the  District 
Court  was  right  in  ordering  the  taxes  paid  first,  and  the  petition  will 
be  dismissed  with  costs  against  petitioner. 

It  is  so  ordered. 


(220  Fed.  34) 

HIDE-ITE  LEATHER  CO.  et  aL  v.  FIBER  PRODUCTS  CO.  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit    July  16»  1915.) 

No.  1121. 

1.  Patents    ^=>175 — Descbiption    op    Product — ^Ldcitation    by    Process 

Claims. 

A  new  product,  having  definite  characteristics  by  which  it  may  be  iden- 
tified, and  which  distinguish  it,  apart  from  the  process  by  which  it  was 
produced,  may  be  properly  described  by  such  characteristics  in  a  claim  ct 
a  patent  containing  also  process  claims,  and  when  so  claimed  and  de- 
scribed the  claim  is  not  limited  to  the  patented  process ;  but  if  it  is  not 
described  by  such  definite  identifying  characteristics,  but  is  set  forth  in 
the  terms  of  the  process,  nothing  can  be  held  to  infringe  the  claim  which 
is  not  made  by  the  process. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §S  250,  250%;  Dec. 
Dig.  «5=>175.] 

2,  Patents    ^=>32S — Validity   and    Infringement — ^Waterproof   Leather- 

board. 

The  Buffum  and  Carter  patent.  No.  965,152,  for  waterproof  leather- 
board  and  process  of  making  same,  is  valid,  but  claim  5,  which  is  for  the 
product,  is  limited  to  that  produced  by  the  process  described  in  the  speci- 
fication, and,  as  so  construed,  held  not  infringed. 

Appeal  from  the  District  Court  of  tiie  United  States  for  the  Dis- 
trict of  Massachusetts;    Frederic  Dodge,  Judge. 

Suit  in  equity  by  the  Hide-Ite  Leather  Company  and  another 
against  the  Fiber  Products  Company  and  another.  Decree  for  de- 
fendants, and  complainants  appeal.     Affirmed. 

William  K.  Richardson,  of  Boston,  Mass.  (Harrison  F.  Lyman, 
of  Boston,  Mass.,  on  the  brief),  for  appellants. 

Lucius  E.  Varney,  of  New  York  City  (Frederick  L.  Emery,  of 
Boston,  Mass.,  on  the  brief),  for  appellees. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  ALD- 
RICH,  District  Judge. 

BINGHAM,  Circuit  Judge.  The  plaintiffs,  the  Hide-Ite  Leather 
Company  and  the  Newton  Company,  are  respectively  the  exclusive 

€=9For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Di^esU  ft  Indexes 
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licensee  and  owner  of  United  States  patent  No.  965,152,  issued  July 
26,  1910,  to  BufFum  and  Carter,  and  complain  of  its  infringement  by 
the  Fiber  Products  Company  and  the  Waterproof  Leatherboard  Com- 
pany, the  latter  being  the  successor  of  the  former.  The  patent  is 
for  improvements  in  waterproof  leatherboard  and  the  process  of  pre- 
paring the  same ;  and  by  leatherboard  is  meant  a  product  made  from 
a  pulp  material  or  mixture  containing  fibers  in  whole  or  in  part  com- 
posed of  tanned  leather. 

The  claims  in  issue  on  this  appeal  are  Nos.  1,  2,  and  5;  the  first 
two  claims  are  for  a  process,  and  the  last  is  for  a  product.  The 
claims  read  as  follows: 

"L  The  herein  described  process  of  producing  a  waterproof  leatherboard, 
which  consists  in  preparing  a  pulp  mixture  containing  fibers  of  tanned  leather, 
rendering  the  same  receptive  to  waterproofing  agents  by  an  alkaline  treat- 
inent,  precipitating  insoluble  waterproofing  compounds  in  said  mixture  and 
subsequently  forming  the  pulp  into  the  desired  product. 

**Z  The  herein  described  process  of  producing  a  waterproof  leatherboard, 
which  consists  in  preparing  a  pulp  mixture  containing  fibers  of  tanned  leather, 
rendering  the  same  receptive  to  waterproofing  agents  by  an  alkaline  treat- 
ment, mixing  tlierewith  a  soluble  compound  of  fatty  adds  and  alkaline  bases, 
adding  thereto  a  precipitant  adapted  to  react  with  the  fatty  adds  to  deposit 
an  insoluble  predpitate  upon  the  fibers  of  the  pulp,  and  subsequently  forming 
the  pulp  into  the  desired  product" 

"5.  A  waterproof  leatherboard  made  from  pulp  containing  disintegrated 
fibers  of  tanned  leather,  and  having  insoluble  waterproofing  compounds  de- 
posited by  predpitation  upon  and  thereby  intimately  mixed  with  the  fibers  of 
which  it  is  composed,  substantially  as  described." 

In  the  specification  the  patentees  declare: 

'"We  have  discovered  that  a  thoroughly  and  homogeneously  waterproofed 
leatherboard  results  from  our  process,  which  consists  essentially  in  subjecting 
the  pulp  fibers  to  an  alkaline  treatment,  and  then  predpitating  upon  and 
thronghont  the  fibers  suitable  waterproofing  agents  in  an  amount  suffldent  to 
produce  an  actual  permanent  waterproofing  of  the  final  product  when  fin- 
ished." 

The  process  is  carried  on  in  a  beater,  in  which  the  pulp  mixture 
is  ground  until  it  attains  the  desired  degree  of  fineness,  and  then  an 
altaline  substance,  such  as  caustic  soda  or  the  like,  is  added  to  it. 
One  result  of  the  alkaline  treatment  is  stated  to  be  that  the  various 
adds  contained  in  the  mixture,  and  particularly  the  tannic  or  chromic 
acids  contained  in  or  derived  from  tlie  leather,  combine  with  the  alka- 
line neutralizing  agent  and  thereafter  exist  in  the  mixture  as  soluble 
salts  of  the  alkali  used.  This  makes  up  the  first  step  of  the  process. 
The  second  step  consists  in  adding  to  this  mixture  a  solution  of  soap, 
in  which  term  is  meant  to  be  included  any  compound  which  is  solu- 
ble in  water  or  the  pulp  mixture,  and  is  formed  by  the  chemical 
union  of  an  alkali  with  one  or  more  of  the  fatty  acids.  Having  op- 
erated upon  the  mixture  in  the  beater  for  about  an  hour  to  secure 
the  equal  distribution  of  the  soap  upon  the  fibers  of  th6  pulp,  a  pre- 
cipitant is  added  which  reacts  with  the  soap,  to  precipitate  an  insolu- 
ble waterproofing  compound  in  and  upon  the  pulp  mixture.  Alum, 
aluminum  sulphate,  and  copperas  are  among  the  precipitants  used. 
After  the  pulp  mixture  has  been  operated  on  in  the  beater  for  another 
hour,  it  is  then  rolled  out  into  sheets. 
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In  the  District  Court  it  was  held  that  the  patent  possessed  commer- 
cial merit,  and  was  useful ;  that  it  had  not  been  anticipated  by  prior 
patents  or  prior  uses,  and  was  novel;  and  that  both  defendants  had 
made  use  of  the  patented  process  and  had  infringed  all  the  claims 
in  issue  to  the  extent  that  in  making  waterproof  leatherboard  they 
had  used  the  alkaline  step  with  the  subsequent  step  of  the  process. 
Tlie  court,  however,  held  that,  in  so  far  as  the  defendants  had  used  a 
preliminary  washing  step  for  the  alkaline  step  to  render  the  fibers 
receptive  to  the  waterproofing  compound,  there  was  no  infringement 
of  the  process  claims,  because  he  did  not  regard  the  washing  step  as 
a  well-known  equivalent  of  the  alkaline  step;  and,  as  to  claim  5,  he 
held  that  the  product  of  that  claim  included  only  such  waterproof 
leatherboard  as  had  been  produced  by  the  process  of  the  patent  or 
its  equivalent.  The  court  refused  to  enjoin  the  defendants,  or  either 
of  them,  from  making  use  of  a  process,  or  manufacturing  a  product, 
not  involving  the  preliminary  alkaline  step,  and  the  plaintiffs  ap- 
pealed. They  assign  as  grounds  of  appeal  that  the  court  erred  in  re- 
stricting claim  S  to  the  process  of  the  patent,  or  its  equivalent,  and  in 
holding  that  the  process  claims  were  limited  to  the  preliminary  alka- 
line step. 

The  defendants,  in  the  presentation  of  their  case  on  this  appeal, 
among  other  things,  have  contended  that  the  patent  did  not  possess 
commercial  merit,  that  it  was  anticipated  by  prior  patents  and  prior 
uses,  and  that  there  was  no  evidence  warranting  a  finding  that  they 
had  made  use  of  the  patented  process.  We  have  carefully  examined 
the  proofs  in  relation  to  these  matters,  and  without  going  into  a  de- 
tailed discussion  of  them  regard  it  as  sufficient  to  say  that  we  are 
satisfied  the  conclusions  reached  by  the  District  Court  were  right,  and 
shall  confine  ourselves  to  a  consideration  of  the  questions  specifically 
raised  by  the  plaintiflFs. 

[1,  2]  It  is  a  well-recognized  rule  that  a  new  product,  having  defi- 
nite characteristics  by  which  it  may  be  identified,  and  which  distin- 
guish it  apart  from  the  process  by  which  it  was  produced,  may  be 
[)roperIy  described  by  such  characteristics,  and  when  so  claimed  and 
described  the  claims  are  not  limited  to  the  process.  Maurer  v.  Dick- 
erson,  113  Fed.  870,  51  C.  C.  A.  494.  It  is  also  a  well-recognized  rule 
that,  although  a  product  has  definite  characteristics  by  which  it  may 
be  identified  apart  from  the  process,  still,  if  in  a  claim  for  the  prod- 
uct it  is  not  so  described,  but  is  set  forth  in  the  terms  of  the  process, 
nothing  can  be  held  to  infringe  the  claim  which  is  not  made  by  the 
process.  Cochrane  v.  Badische  Anilin  &  Soda  Fabrik,  111  U.  S.  293, 
312,  4  Sup.  Ct.  455,  28  L.  Ed.  433.  The  proofs  in  this  case  disclose 
that  claim  5  of  the  patent  sets  forth  neither  physical  nor  chemical 
characteristics  by  which  the  product  may  be  identified,  and  the  lan- 
guage of  the  claim  indicates  an  attempt  to  define  the  product  in  the 
terms  of  the  process,  rather  than  by  its  characteristics.  Indeed,  the 
patentees,  in  describing  their  product,  have  only  set  forth  the  sec- 
ond step  of  the  process,  and  the  question  is  presented  whether  the 
District  Court  in  view  of  the  language  used  in  this  claim,  when  read 
in  the  light  of  the  specification,  erred  in  holding  that  the  claim  was 
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restricted  to  the  process  or  its  equivalent.     The  specification  of  the 
patent  states: 

•This  Invention  •  ♦  ♦  includes  the  product  resulting  from  the  process 
hereinafter  described  as  well  as  the  process  itself." 

The  process  "hereinafter  described,"  as  heretofore  pointed  out,  in- 
cludes the  preliminary  alkaline  step.  The  product  claim,  although 
it  refers  to  the  process  in  a  limited  way,  shows,  by  the  use  of  the 
words  ** substantially  as  described,''  that  the  product  is  the  result  of 
the  process  described  in  the  specification.  The  reasonable  conclusion 
is  that  the  patentees,  in  this  claim,  intended  to  describe  their  prod- 
uct by  the  process  set  forth  in  the  specification,  and  not  by  a  different 
process.  That  such  was  the  understanding  of  the  Patent  Office  in 
allowing  the  claim,  and  of  the  patentees  in  presenting  reasons  for  its 
allowance,  is  fully  shown  by  the  file  wrapper  and  proceedings  in  the 
Patent  Office.  We  are  therefore  of  the  opinion  that  the  conclusion 
reached  by  the  District  Court  as  to  this  matter  was  correct. 

The  plaintiflFs  further  contend  that  the  preliminary  washing  step 
employed  by  the  defendants  was  a  well-known  equivalent  for  the  al- 
kaline step,  and  that  the  District  Court  erred  in  restricting  the  pro- 
cess claims  to  the  alkaline  step.  It  will  be  noticed  that,  in  both  claims 
1  and  2,  it  is  contemplated  that  the  pulp  mixture  containing  fibers 
of  tanned  leather  shall  be  rendered  receptive  to  waterproofing  agents 
by  an  alkaline  treatment.    In  the  specification  it  states  that : 

"One  result  of  this  alkaline  treatment  is  that  the  various  acids  and  weak 
acid  compounds  contained  in  the  mixture,  and  particularly  the  tannic  or 
chromic  adds  contained  in  or  derived  from  the  leather,  combine  with  the 
alkaline  neutralizing  agent,  and  thereafter  exist  in  the  mixture  as  soluble 
salts  of  the  alkali  used." 

And  again  it  says  that: 

*'The  alkali  used  in  our  process  also  has  the  important  function  of  neutral- 
izing and  converting  into  soluble  salts  the  acids — ^i.  e.,  the  tannic  acid,  chromic 
acid,  or  their  equivalents — which  were  employed  in  effecting  the  transforma- 
tion of  the  rawhide  Into  leather,  thereby  preventing  the  premature  precipita- 
tion of  the  waterproofing  compounds  within  the  pulp  mixture,  as  well  as  re- 
moviug  the  acids  from  the  leather  fibers,  and  leaving  them  receptive  to  the 
waterproofing  treatment,  as  already  indicated." 

It  is  apparent  from  the  language  of  these  claims,  when  read  in  con- 
nection with  the  specification,  that  they  do  not  contemplate  the  with- 
drawal of  the  tannic  acids  from  the  mixture  before  the  waterproofing 
compounds  are  introduced,  as  is  necessary  when  the  preliminary 
washing  step  is  employed,  and  that  the  purpose  and  effect  of  the  in- 
troduction of  the  alkaline  substance  is  to  remove  the  acids  from  the 
tanned  leather,  retain  them  in  the  solution  neutralized  as  soluble 
salts,  and  thus  prevent  a  premature  precipitation  of  the  waterproof- 
ing compounds  before  they  are  thoroughly  mixed  with  the  pulp  mix- 
ture. The  mode  of  operation  being  diflFerent,  we  do  not  regard  the 
preliminary  washing  step  as  the  equivalent  of  the  alkaline  step. 
^  Furthermore,  it  was  conceded  in  the  court  below,  and  no  conten- 
tion to  the  contrary  is  made  here,  that  the  defendants,  by  using  the 
preliminary  washing  step,   did  not  infringe  claim  3  of  the  patent. 

141C.C^.— 10 
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Claim  3  does  not  differ  from  claims  1  and  2,  except  In  the  language 
used.  It  states  the  chemical  action  of  the  alkaline  treatment,  while 
they  do  not ;  but,  when  they  are  read  in  the  light  of  the  specification, 
they  mean  the  same  thing,  and  are  not  broader  than  claim  3. 

For  these  reasons,  we  are  of  the  opinion  that  the  defendants,  by 
using  the  preliminary  washing  step,  do  not  infringe  either  of  these 
claims. 

The  decree  of  the  District  Court  is  affirmed,  with  costs  to  the  ap- 
pellees. 

PUTNAM,  Circuit  Judge,  concurs  in  the  result 


(226  Fed.  148) 

STOKES  et  al.  v.  WILLIAMS  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    August  10,  1915.) 

No.  194a 

1.  Appeal  and   Ebbob  ^=>80 — Decisions   Beview able— "Pin ai.  Decree"— 

Obdeb  of  Sale. 

A  decree  authorizing  the  receivers  of  a  corporation  to  accept  an  offer 
by  its  creditors  to  purchase  at  private  sale  aU  the  assets  and  rights  of  the 
corporation,  and  ordering  a  sale  under  the  terms  of  the  offer,  objections 
to  which  were  heard  and  adjudged  before  entry,  and  confirmation  of 
which  was  unnecessary,  and  not  contemplated,  is  a  "final  decree"  and 
appealable  without  awaiting  further  orders  respecting  the  distribution 
of  the  proceeds  or  the  discharge  of  the  receivers. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  429, 
432,  433,  450,  456,  457,  494-509;   Dec.  Dig.  <S=>80. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Final  decree  or  judgment. 

Finality  of  judgments  and  decrees  for  purposes  of  review,  see  notes  to 
Brush  Electric  Co.  v.  Electric  Imp.  Co.  of  San  Jose,  2  C.  C.  A.  379 ;  Central 
Trust  Co.  V.  Madden,  17  C.  C.  A.  238 ;  Prescott  &  A.  C.  Ry.  Co.  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  28  C.  C.  A.  482.] 

2.  Corporations  ^=>560 — Insolvency  and  Receiveb&— Sale— Authobitt  op 

Court— Bond. 

Where  the  District  Court  authorized  the  receivers  of  a  corporation 
to  accept  an  offer  by  its  creditors  to  purchase  at  private  sale  all  its  as- 
sets and  rights  and  ordered  a  sale  under  the  terms  of  the  offer,  which  em- 

^{3:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digesu  A  Indexes 
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bodied  a  cash  consideration  and  a  release  of  obligaticms,  together  amount^ 
ing  to  $411,000,  unless  certain  minority  stockholders,  who  objected  to  the 
sale  on  the  ground  that  it  would  prevent  recovery  on  certain  choses  in  action 
for  mismanagement  by  the  directors  and  for  violations  of  Anti-Trust 
Law  July  2,  1890,  c.  647,  26  Stat  209,  should  give  a  bond  of  $400,000  to 
make  up  the  deficiency,  if  the  amounts  realized  from  such  choses  in  ac- 
tion and  the  proceeds  of  a  subsequent  sale  should  not  amount  to  the 
sum  bid,  such  requirement  was  not  an  abuse  of  discretion,  since  the 
amount  of  the  bond  was  no  more  than  sufficient  to  afford  the  necessary 
protection  to  the  estate;  the  financial  inability  of  the  parties  to  furnish 
the  bond  not  being  evidence  that  it  is  oppressive  or  prohibitive. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §§  2253-2260, 
2262;  Dec.  Dig.  <&=»560.1 

3.  COBPOBATIONS    ^=:»560 — INSOLVENCY— SaLE    OF    PROPERTY  —  AUTHOBrTY    OP 

Couri^Refebence. 

The  District  Court  need  not  refer  to  a  special  master  the  issue  of  the 
acceptance  or  rejection  of  an  offer  by  the  creditors  of  a  corporation,  made 
to  its  receivers,  to  purchase  all  its  assets  and  rights  for  a  certain  sum, 
since  the  character  of  the  office  of  master  is  advisory  merely;  the  duty 
of  adjudging  the  case  being  upon  the  judge  alone,  in  the  exercise  of  a 
nondelegable  function. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  2253-2260, 
2262;  Dea  Dig.  <&=»5C0.] 

i  Corporations  ^=»560 — Notice— Sale  of  Corporate  Assets. 

It  is  not  error  for  the  District  Court  to  decree  a  private  sale  of  a  cor- 
poration's assets  and  rights,  upon  terms  proposed  to  its  receivers  by  the 
creditors  of  the  corporation,  without  requiring  public  nptlce  thereof  by 
advertisement  or  otherwise,  notice  of  the  offer  with  opportunity  to  ob- 
ject having  been  given  each  creditor  and  stockholder,  in  view  of  P.  L. 
N.  J.  1896,  p.  298,  empowering  receivers  to  transfer  the  assets,  rights, 
and  interests  of  the  corporations  for  which  they  act,  and  in  view  of  the 
power  of  the  state  courts  to  determine  and  control  the  terms  of  such  sales 
and  to  sell  either  at  public  or  private  sale. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  2253- 
2260,  2262;   Dec.  Dig.  <Ss=»560.] 

5.  Corporations  €=>560 — Authority  of  Court— Discretion. 

An  order  directing  the  receivers  of  a  corporation  to  sell  at  private  sale 
all  its  assets  and  rights,  made  over  the  objection  of  minority  stockhold- 
ers that  the  sale  would  prevent  recovery  on  the  liability  of  its  directors 
for  mismanagement  and  for  violation  of  the  anti-trust  law,  was  not  an 
abuse  of  discretion,  where  the  evidence  supporting  such  liabilities  was 
meager  and  it  was  doubtful  whether  the  right  of  action  would  be  lost  by 
reason  of  the  sale;  the  matter  being  within  the  discretion  of  the  trial 
and  not  the  appellate  court,  which  on  appeal  can  only  consider  whether 
the  trial  court  has  abused  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  2253-2260, 
2262;  Dec.  Dig.  <&=>560.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey ;  Thos.  G.  Haight,  Judge. 

Howard  H.  Williams  and  Albert  C.  Wall,  receivers  of  the  Stand- 
ard Plunger  Elevator  Company,  and  others,  obtained  a  decree  au- 
thorizing them  to  sell  at  private  sale  all  the  assets  and  rights  of  the 
corporation,  and  W.  E.  D.  Stokes  and  others  appeal.    Affirmed. 

This  is  an  appeal  from  a  decree  of  the  District  Court  of  the  United  States 
for  the  District  of  New  Jersey,  authorizing  the  receivers  of  the  Standard 
Plunger  Elevator  Company  to  accept  an  offer  to  purchase,  at  private  sale,  all 

«=»Por  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  assets  and  rights  of  that  corporation,  including  its  choses  In  action,  and 
ordering  the  sale  of  the  same  in  pursuance  with  the  terms  of  the  offer.  The 
appeal  was  taken  by  certain  minority  stockholders  to  protect  rights  which 
they  conceived  had  been  prejudiced  by  the  decree  and  the  sale  made  there- 
under. 

An  irrepressible  conflict  l)etween  certain  stockholders  and  officials  had  been 
waged  for  many  years  within  the  corporation  and  in  the  courts,  culminating 
in  the  appointment  of  receivers. 

On  July  16,  1914,  the  receivers  presented  to  the  court  a  petition,  showing 
that  they  had  received  from  a  committee  representing  creditors  of  the  corpor- 
ation an  offer  to  purchase  all  of  its  property,  excepting  accounts  and  bills 
receivable  and  cash  on  hand,  and  praying  authority  to  accept  the  same.  The 
amount  of  the  bid  was  $250,000,  and  included  the  cancellation  of  damages  to 
be  assessed  on  two  interlocutory  decrees  entered  against  the  corporation  in 
certain  cases,  which  aggregated  approximately  $161,000.  The  purchase  price 
of  the  offer,  when  thus  estimated,  was  about  $411,000.  Bills  receivable,  cer- 
tain iKTcentages  retained  on  contracts,  and  cash  on  hand,  aggregated  about 
$144,000.  These  various  sums,  if  in  the  hands  of  the  receivers  for  distribu- 
tion, made  an  approximate  total  of  $550,000.  The  claims  allowed  amounted 
to  about  $411,000.  The  offer,  however,  provided  that  any  excess  of  the  pur- 
chase price,  after  paying  all  creditors  and  costs  of  administration,  should 
be  returned  to  the  purchasers.  The  amount  bid,  therefore,  was  equal  to  the 
debts  of  the  corporation  and  was  sufficient  to  satisfy  all  creditors,  but  left 
nothing  for  distribution  to  stockholders.  The  tangible  property  of  the  cor- 
poration was  appraised  at  $286,000,  and  its  patents  at  $100,000. 

Upon  the  presentation  of  the  receivers'  petition,  an  order  was  made,  direct- 
ing the  creditors  and  stockholders  to  show  cause,  on  July  27,  1914,  why  the 
bid  of  the  creditors'  committee  should  not  be  accepted  and  the  sale  ordered. 
A  copy  of  the  order  and  a  summary  of  the  offer  were  mailed  to  each  creditor 
and  stockholder  of  record.  Uiwn  the  return  of  the  order,  Mr.  Craig,  counsel 
for  the  minority  stockholders  and  the  api)ellants  in  this  appeal,  asked  for  a 
continuance  until  July  29th,  in  order  to  present  to  the  court,  in  the  form  of 
affidavits,  certain  Information  which  he  contended  would  Induce  the  court 
to  reject  the  bid.  The  continuance  was  allowed,  but  with  the  object  of  losing 
nothing  thereby,  the  bid  was  accepted  provisionally ;  that  Is,  by  a  nisi  order, 
the  court  authorized  the  acceptance  of  the  bid,  unless,  on  or  before  July  30th, 
a  better  bid  was  received,  or  a  creditor  or  stockholder  should  at  that  time 
show  to  the  court  that  it  would  be  inadvisable  and  not  for  the  best  interest 
of  the  trust  to  accept  the  offer  and  sell  in  the  manner  prayed  by  the  receiv- 
ers. On  July  30th  Mr.  Craig  presented  to  the  court  several  affidavits  in  op- 
position to  the  petition  of  the  receivers. 

The  objection  of  the  appellants  to  the  acceptance  of  the  offer  and  the  order 
of  sale,  as  then  presented  and  repeated  In  this  appeal,  arose  out  of  a  ^ev- 
ance  against  certain  stockholders  and  directors  of  the  corporation,  principally 
Woodiu  and  Hoyt,  who  were  charged,  first,  with  fraudulent  conduct,  whereby 
the  value  of  the  corporation's  stock  was  destroyed,  and  second,  with  effecting 
a  combination  with  the  Otis  Elevator  Company  in  violation  of  the  Anti-Tnist 
Law,  and  was  addressed  to  the  point  that  the  bid,  which  included  the  sale 
of  the  corporation's  choses  in  action  to  those  who  were  interested  in  not 
suing  upon  them,  precluded  the  institution  of  actions  to  recover  damages  for 
such  fraudulent  and  unlawful  conduct. 

**0n  the  assumption  that  the  terms  of  the  offer  might  have  this  result,"  the 
District  Judge  said,  '*I  submitted  the  copies  of  the  affidavits  to  Mr.  Wall,  one 
of  the  receivers,  with  directions  to  examine  the  same  and  to  report  to  the 
court  on  August  3d  as  to  his  conclusions,  to  which  time  the  whole  matter  was 
continued.  I  have  also  examined  all  of  the  affidavits  with  the  exception  of  a 
short  affidavit  by  Mr.  Stokes,  a  short  affidavit  by  Mr.  Clegg,  and  a  copy  of 
an  affidavit  by  Mr.  Craig.  The  contents  of  these  latter  affidavits  were  stated 
to  me  by  Mr.  Craig. 

•'The  receivers  recommend  and  urge  the  acceptance  of  the  offer.  It  appears 
that  the  acceptance  of  the  offer  will  pay  all  of  the  creditors  in  fulL  The  bid 
specifically  provides,  that  if  the  amounts  deposited  by  the  bidders  shall  be  more 
than  sufficient  to  pay  in  full  all  claims  proven  and  allowed,  that  the  surplus 
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remaining  shall  be  returaed  to  the  Creditors'  Committee.  The  stock  issued 
and  outstanding  is  as  follows:  First  preferred  $311,000;  second  preferred 
$321,000;  common  $1,200,000.  Mr.  Craig's  clients  hold  no  first  preferred 
stock;  they  hold,  as  he  states,  about  one-quarter  of  the  second  preferred 
stock  and  a  minority  interest  In  the  common  stock. 

**There  Is  another  claim  now  In  judgment  against  the  company  and  Mr. 
Woodin  and  Mr.  Hoyt,  jointly,  In  favor  of  Mr.  Jones  for  $54,000.  There  is 
also  a  claim  of  Mr.  Stokes  for  $15,000,  which  Is  In  dispute.  If  the  former  is 
a  claim  against  the  company,  and  the  latter  is  allowed  for  the  full  amount, 
there  will  be  sufficient  on  hand,  if  the  bid  Is  accepted,  to  pay  them.  If  the 
former  claim  has  not  already  been  proven  before  the  receivers,  the  time  within 
which  claims  can  be  proved  will  be  extended  to  permit  it  to  be  filed  and 
proven.  If  counsel  wishes  to  do  so.  As  represented  to  me,  however,  it  seems 
to  be  a  claim  primarily  against  Mr.  Hoyt  and  Mr.  Woodin. 

"The  affidavits  presented  by  Mr.  Craig  do  not,  in  my  judgment,  present  a 
situation  which  would  warrant  me  in  refusing  to  authorlsse  the  receivers  to 
accept  the  bid,  which  appears  to  be  an  excellent  one,  with  the  possible  ex- 
ception that  it  may  preclude  the  receivers  from  recovering  anything  from  cer- 
tain of  the  directors  and  the  Otis  Elevator  Company  on  the  claims  above 
mentioned.  I  am  by  no  means  sure  that  It  does  preclude  them  from  doing 
so;  but,  even  assuming  that  it  does,  the  evidence,  to  warrant  the  belief  that 
any  such  suit  could  be  prosecuted  with  effect,  Is  so  very  meager  that  I  do  not 
feel  justified  tn  directing  the  receivers  to  reject  the  bid.  The  affidavits  show  a 
series  of  transactions  which,  although  Indicating  that  there  has  been  an  un- 
derstanding between  the  defendant  company  and  the  Otis  Elevator  Company 
extending  over  a  period  of  years  to  control  prices,  they  fall  to  Indicate  that 
thereby  the  defendant  company  received  less  for  Its  products  than  It  would 
have  received  had  It  bid  without  such  understanding.  The  evidence  Is  that 
on  several  occasions,  after  each  had  put  In  bids,  when  another  competitor 
entered  the  field,  that  they  both  reduced  their  bids.  This  may  be  very  harm- 
fol  to  others,  but  I  cannot  see  that  It  shows  anything  of  which  the  stock- 
holders can  complain.  If  the  directors  saw  fit,  by  a  combination  with  the 
Otis  Elevator  Company,  to  secure  greater  sums  than  could  have  been  secured 
had  they  not  entered  into  such  agreements,  It  surely  Is  not  a  matter  of  com- 
plaint on  the  part  of  the  stockholders  of  the  defendant  company.  One  In- 
stance where  the  company  withdrew  a  bid,  evidently  at  the  direction  of  the 
Otis  Elevator  Company,  is  pointed  to.  This  happened  In  1900  when,  admit- 
tedly, the  two  companies  were  negotiating  for  consolidation,  or  rather  for 
the  sale  of  the  defendant  company  to  the  Otis  Company.  This  latter  project 
was  subsequently  abandoned  when  it  was  found  that  it  would  violate  the 
urovlsions  of  the  Anti-Trust  Law. 

*'From  these  facts  I  am  asked  to  draw  the  conclusion  that  the  dealings  be- 
tween the  two  companies  was  a  scheme  on  the  part  of  the  Otis  Elevator  Com- 
pany, and  Woodin  and  Hoyt  as  directors  of  the  defendant  company,  to  turn 
over  the  defendant  company  to  the  Otis  Elevator  Company  by  means  of  wreck- 
ing the  former  company,  thus  accomplishing,  In  an  Indirect  way,  what  they 
attempted  to  accomplish  by  means  of  a  direct  transfer  and  agreement  If  this 
were  so,  it  has  taken  Woodin  and  Hoji;  eight  years  to  accomplish  this  re- 
sult I  cannot  conceive  that  If  such  had  been  their  Intention  from  the  begin- 
ning, that  It  would  have  taken  that  length  of  time.  However  that  may  be, 
the  evidence  is,  at  the  most,  merely  suspicion,  and  I  do  not  think  that  is  suf- 
ficient to  warrant  me  In  rejecting  a  bid  which  the  receivers,  who  are  famil- 
iar with  the  whole  situation,  urgently  recommend  that  I  accept.  I  appreciate 
the  position  In  which  Mr.  Craig  and  his  clients  are  placed — that  the  burden 
Is  artificially  cast  on  them  of  proving  that  a  cause  of  action  exists,  whereas 
It  Is  Incumbent  upon  the  receivers  to  Investigate  and  find  out  whether  a 
cause  of  action  does  exist  But  nearly  four  months  ago,  when  Mr.  Wall  was 
appointed  receiver,  the  same  facts  were  set  forth  by  Mr.  Craig,  and  he  was 
tDstnicted  to  place  them  before  Mr.  Wall.  There  may  have  been  good  reasons 
why  he  has  not  done  so,  but  this,  I  do  not  think,  would  be  a  sufficient  ground 
for  refusing  to  accept  a  bid  of  this  kind,  at  this  time,  when  It  would  probably 
be  difficult  to  secure  another  bid  of  equal  amount,  especially  when  I  am  not 
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entirely  clear  that  this  cause  of  action,  if  one  exists,  could  not  be  hereafter 
prosecuted  by  the  receivers. 

**I  will  therefore  confirm  the  bid,  unless  Mr.  Craig  is  willing  to  give  the  re- 
ceivers a  bond,  with  surety  to  be  approved  by  them,  in  the  sum  of  $400,000, 
conditioned  that  if  the  proceeds  of  another  sale,  when  added  to  the  amount 
realized  from  any  litigation  to  be  instituted  against  Messrs.  Woodin  and  Hoyt, 
and  the  Otis  Elevator  Company,  and  such  others  as  may  be  proper 
I>artles  to  such  a  suit,  do  not  exceed  the  total  amount  of  the  present  bid,  plus 
interest  on  the  present  bid  and  plus  the  costs  of  all  further  proceedings,  the 
obligors  will  pay  any  deficiency." 

For  the  reasons  given  by  the  District  Judge,  a  decree,  bearing  date  August 
4,  1914,  was  entered,  authorizing  the  acceptance  of  the  bid  and  ordering  the 
sale. 

Charles  L.  Craig,  of  New  York  City,  for  appellants. 
Richard  Boardman  and  Albert  C.  Wall,  both  of  Jersey  City,  N.  J., 
and  Howard  H.  Williams,  of  New  York  City,  for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
This  appeal  was  met  by  a  motion  to  dismiss.  The  motion  was  made 
upon  the  contention  that  the  decree  appealed  from  was  not  final,  in 
that  the  amount  of  dividends  to  inure  to  purchasing  creditors  from 
the  sale  made  thereunder,  as  well  as  controversies  certain  to  arise, 
remained  to  be  determined  by  other  and  subsequent  decrees,  and 
that  until  so  determined,  no  appeal  can  properly  lie  to  this  court.  The 
contention  was  based  upon  the  idea  that  the  finality  required  by  law 
upon  which  to  predicate  an  appeal  from  an  order  or  an  act  of  a 
court,  is  the  final  or  last  one  of  a  number  of  actual  or  possible  de- 
crees entered  or  to  be  entered  in  the  course  of  a  proceeding,  rather 
than  that  finality  which  completely  ends  and  entirely  disposes  of  the 
matter  to  which  it  relates,  and  which  leaves  the  aggrieved  party  no 
adequate  remedy  except  recourse  to  an  appeal.  Odell  v.  Batterman 
Co.,  223  Fed.  292,  295,  138  C.  C.  A.  534.  It  is  unnecessary  to  discuss 
this  contention.  Viewing  the  character  of  the  decree  from  which  this 
appeal  was  taken,  it  is  sufficient  to  say,  that  the  decree  was  a  decree 
of  sale,  that  objections  to  its  terms  were  made,  heard  and  adjudged 
before  it  was  entered,  and  that  confirmation  of  the  sale  made  there- 
under or  other  subsequent  action  by  the  court  in  respect  thereto,  was 
neither  contemplated  nor  required.  Upon  sale  under  the  decree,  title 
to  the  property  vested  in  the  purchasers,  and  the  proceedings  there- 
after related  only  to  the  disposition  of  the  proceeds.  The  final  act 
of  the  court  with  respect  to  the  sale  of  the  corporation's  property  was 
embodied  in  the  decree  of  sale.  For  relief  against  the  sale,  therefore, 
resort  can  alone  be  had  to  an  appeal  from  that  decree,  and  may  be 
had  without  awaiting  the  further  orders  of  the  court  respecting  the 
distribution  of  proceeds  or  the  discharge  of  receivers.  Blossom  v. 
Railroad  Co.,  1  Wall.  655,  17  L.  Ed.  673;  Butterfield  v.  Usher,  91 
U.  S.  246,  23  L.  Ed.  318;  Sage  v.  Railroad  Co.,  96  U.  S.  712,  714, 
24  L.  Ed.  641 ;  National  Bank  v.  Shedd,  121  U.  S.  74,  7  Sup.  Ct. 
807,  30  L.  Ed.  877;  Maxwell  v.  McDaniels,  184  Fed.  311,  314,  106  C. 
C.  A.  453.    The  motion  to  dismiss  the  appeal  is  denied. 
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[2]  Of  the  errors  charged  to  the  District  Court  in  authorizing  the 
acceptance  of  the  offer  of  the  creditors'  committee  and  ordering  a 
sale  of  the  corporation's  property,  the  first  is,  that  the  District  Court 
erred  in  requiring  the  objecting  stockholders  to  protect  the  estate 
against  loss  arising  from  the  rejection  of  the  offer,  by  furnishing  a 
bond  in  an  amount  which  they  deemed  oppressive  and  prohibitive. 

When  considered  with  respect  to  the  purpose  for  which  the  bond 
was  required  and  not  with  regard  to  the  financial  ability  of  the  appel- 
lants to  furnish  a  bond  for  a  large  amount,  we  are  of  opinion  that 
the  amount  demanded  was  not  disproportionate  to  the  protection  it 
was  intended  to  afford.  The  offer  which  the  appellants  sought  to 
have  rejected  embodied  a  cash  consideration  and  the  release  of  ob- 
ligations, amounting  to  $411,000.  The  bond  which  the  couit  required 
of  the  appellants  for  the  protection  of  the  estate  upon  the  rejection 
of  that  offer,  was  for  the  amount  of  $400,000.  The  offer  was  suffi- 
cient to  discharge  all  debts  of  the  corporation.  The  appellants  urged 
its  rejection  without  offering  anything  in  its  place  other  than  a  con- 
tention that  a  right  of  action  existed  against  certain  directors,  which 
if  successfully  prosecuted,  would  yield  more  than  enough  to  meet 
the  demands  of  creditors.  The  District  Court  was  therefore  con- 
fronted with  two  propositions,  one  of  which  was  certain  and  the 
other  of  which  was  uncertain.  It  was  called  upon  to  adopt  one 
and  reject  the  other.  In  order  not  to  deprive  the  estate  of  the  ad- 
vantage of  a  certainty,  by  which  the  corporation's  entire  liabilities 
would  be  discharged,  the  court  wisely  required  those  who  sought 
the  adoption  of  an  uncertain  procedure  to  support  their  faith  in  it  by 
giving  a  bond  to  preserve  to  the  estate  the  advantages  that  would 
be  surrendered  by  the  rejection  of  the  offer.  The  amount  of  the  bond 
was  a  matter  within  the  discretion  of  the  court,  and  as  it  was  fixed 
at  a  sum  no  more  than  sufficient  to  afford  the  protection  required,  it 
is  evident  that  there  was  no  abuse  of  the  court's  discretion  upon  which 
to  base  an  appeal.  The  financial  inability  of  a  party  to  respond  to 
a  proper  order  of  a  court  demanding  a  bond  in  a  large  amount,  is 
not  evidence  that  the  amount  demanded  is,  in  a  legal  sense,  either 
oppressive  or  prohibitive. 

[3]  Error  is  imputed  to  the  District  Court  for  failing  to  refer  the 
issue  of  the  acceptance  or  rejection  of  the  offer  to  a  special  master 
with  instructions  to  take  testimony  and  report  thereon. 

It  is  neither  disclosed  by  the  record  nor  represented  by  counsel,  that 
at  any  time  during  the  pendency  of  the  matter  culminating  in  the 
order  of  sale,  a  motion  was  made  or  the  idea  suggested  that  the  con- 
troversy be  referred  to  a  master.  It  is  now  contended  by  the  appel- 
lants that  the  duty  to  make  such  a  reference  devolved  upon  the  court, 
if  not  upon  motion  of  a  party,  then  of  its  own  motion. 

We  know  of  no  practice  or  rule  of  law  applicable  to  this  case  which 
raised  in  the  court  the  duty  to  refer  the  matter  to  a  master  for  any 
purpose.  A  reference  to  a  master  for  decision  cannot  be  made  with- 
out the  consent  of  parties,  and  a  reference  to  a  master  merely  to 
obtain  his  assistance  is  never  made  unless  his  assistance  is  desired. 
When  so  desired,  the  information  he  may  communicate  by  his  find- 
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ings,  upon  the  evidence  presented  to  him,  is  merely  advisory  to  the 
court,  which  it  may  accept  and  act  upon  or  disregard  in  whole  or  in 
part,  according  to  its  own  judgment  of  the  weight  of  the  evidence. 
Mastin  v.  Noble,  157  Fed.  506,  508,  85  C.  C.  A.  98;  Kimberly  v. 
Arms,  129  U.  S.  512,  523,  9  Sup.  Ct.  355,  32  L.  Ed.  764;  Basey 
V,  Gallagher,  20  Wall.  670,  680,  22  L.  Ed.  452 ;  Quinby  v.  Conlan. 
1(H  U.  S.  420,  424,  26  L.  Ed.  800.  When  the  advisory  character  of 
the  office  of  a  master  is  considered,  it  is  apparent  that  the  trial 
judge  committed  no  error  when,  without  the  aid  of  a  master,  he 
adjudged  the  case  in  the  performance  of  a  duty  which  devolved  upon 
him  alone,  and  in  the  exercise  of  a  function  which  he  could  not  ab- 
dicate, or  delegate  to  another. 

Upon  the  specification  that  the  court  erred  in  not  referring  the 
matter  to  a  master,  the  appellants  state  at  length  in  their  brief  what 
testimony  might  have  been  produced  before  a  master,  the  substance 
of  which  was  presented  to  the  court  by  affidavits,  but  the  appellants 
fail  to  cite  authority  for  their  contention  that  it  was  the  duty  of  the 
court  to  make  such  a  reference  and  that  failure  to  perform  that  duty 
constituted  error. 

[4]  Error  is  assigned  to  the  District  Court  for  decreeing  a  private 
sale  of  the  corporation's  property  upon  the  terms  proposed  by  the  offer, 
without  requiring  public  notice  thereof  by  advertisement  or  otherwise. 
This  specification  of  error  suggests  two  questions,  neither  of  which 
was  presented  to  or  considered  by  the  court  below,  and  but  one  of 
which  is  raised  on  appeal.  The  first  is  the  power  of  the  court  to  au- 
thorize receivers  to  accept  an  offer  to  purchase  property  at  private  sale, 
and  the  second  is  the  legality  of  an  order  to  sell  property  pursuant  to 
the  acceptance  of  such  an  offer.  The  two  questions  are  inevitably 
linked  together,  for  without  the  power  to  accept  such  an  offer,  a  sale 
based  upon  an  acceptance  thereof  must  be  illegal,  while  on  the  other 
hand  if  the  court  had  the  power  to  accept  the  offer,  it  would  be  diffi- 
cult to  hold  that  an  order  to  sell  in  pursuance  therewith  is  not  legal. 

By  the  statute  of  the  state  of  New  Jersey  (P.  L.  1896,  p.  298)  pre- 
scribing the  appointment,  powers  and  duties  of  receivers,  under  author- 
ity of  and  in  conformity  with  which  the  District  Court  acted,  receivers 
are  empowered  to  sell,  convey  and  assign  the  estates,  rights  and  inter- 
ests of  the  corporations  for  which  they  act.  Being  officers  of  the  court 
and  being  so  empowered,  courts  of  equity  of  the  State  of  New  Jersey 
order  and  direct  receivers  to  sell  and  dispose  of  the  property  of  cor- 
porations over  which  they  have  jurisdiction.  Having  power  to  order 
the  sale  of  a  corporation's  property,  the  courts  find,  by  necessary  im- 
plication, that  they  likewise  have  power  to  determine  and  control  the 
terms  of  such  sales,  and  authorize  their  receivers  to  accept  such  offers 
as  in  the  discretion  of  the  courts  are  deemed  advantageous  to  the  ad- 
ministration of  the  affairs  of  the  corporation.  When  the  terms  pro- 
posed contemplate  a  private  sale,  the  courts  are  confronted  by  nothing 
in  the  statutes,  so  far  as  we  are  informed,  which  prescribes  the  charac- 
ter of  such  sales  or  the  manner  in  which  notice  thereof  shall  be  given. 
The  courts  of  the  State  of  New  Jersey,  therefore  authorize  receivers 
to  sell  either  at  public  or  private  sales  (Rogers  v.  R.  L.  Co.,  62  N.  J.  Eq. 
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111,  SO  Atl.  10;  Leary's  Case,  5  Dick.  [50  N.  J.  Eq.]  383,  25  Atl.  197), 
and  in  conformity  with  the  practice  of  the  State  courts,  the  District 
Court  of  the  United  States  for  the  District  of  New  Jersey,  authorizes 
the  acceptance  of  offers,  and  in  default  of  better  bids,  decrees  private 
sales  of  corporate  property,  without  notice  by  advertisement.  Shelling 
V.  Mercantile  Co-Operative  Bank  (1903)  no  opinion  filed ;  Loeb  v. 
Oriental  Metal  Bed  Co.  (1913)  no  opinion  filed ;  Keller  v.  Liberty  Hat 
Mfg.  Co.  (1914)  no  opinion  filed;  Dickerman  v.  National  Machine 
Co.  (1911). 

Notice  of  the  offer  of  purchase  and  the  terms  of  the  offer  having 
been  given  each  creditor  and  stockholder  of  the  corporation,  and  oppor- 
tunity having  been  afforded  them  to  object  to  its  acceptance  or  make  a 
better  off er,  we  are  of  opinion  that  no  inequity  was  committed  in  order- 
ing the  sale  without  public  advertisement,  and  are  not  inclined  to  find 
error  in  a  practice  adopted  and  pursued  by  both  the  state  and  federal 
courts  in  New  Jersey. 

[5]  The  remaining  assignments  of  error  are  addressed  in  general  to 
the  action  of  the  court  in  authorizing  the  acceptance  of  the  offer  of 
the  creditors'  committee  and  decreeing  a  sale  upon  its  terms.  Upon 
application  by  the  receivers  to  that  end,  there  was  uncovered  the  trou- 
ble which  had  been  brewing  within  the  corporation  for  years.  It  was 
made  acute  by  one  of  the  terms  of  the  offer,  which  provided  for  the 
sale  and  assignment  of  the  corporation's  choses  in  action,  which,  it 
was  contended  by  the  objecting  stockholders,  included  the  corpora- 
tion's right  of  action  against  certain  of  its  directors  and  the  Otis  Ele- 
vator Company  for  fraud  and  for  a  violation  of  the  Anti-Trust  Law, 
and  it  was  further  contended,  as  the  purchasers  were,  or  substantially 
represented,  the  very  persons  as^ainst  whom  such  right  of  action  exist- 
ed, all  hope  of  recovery  would  be  lost  if  that  right  of  action  passed  to 
them. 

On  appeal,  the  case  at  first  appeared  to  be  argued  upon  the  theory 
that  the  appellant  stockholders  were  aflForded  no  opportunity  to  make 
objections  to  the  sale,  or  to  note  exceptions  to  its  confirmation,  and 
therefore  they  were  prejudiced  in  their  rights  without  being  heard. 
This  court  inquired  and  requested  to  be  informed  of  the  practice  of 
the  courts  of  New  Jersey  with  respect  to  judicial  sales  and  con- 
firmation thereof.  It  developed  that  there  was  a  practice  with  re- 
spect to  sales  by  receivers,  followed  by  the  District  Court  in  this  case, 
where  the  terms  are  stated  and  approved  before  the  orders  therefor 
are  made,  and  where,  therefore,  subsequent  confirmation  is  neither 
required  nor  necessary.  Under  that  practice,  the  right  to  object  to 
a  sale  is  preserved,  and  whether  that  right  is  required  to  be  exercised ' 
before  or  after  the  sale  is  unimportant  in  principle.  The  important 
thing  is,  the  right  exists,  and  in  this  instance  it  was  resorted  to  and 
exercised. 

The  receivers  had  an  offer  to  purchase  the  property  of  the  cor- 
poration. They  applied  to  the  court  for  authority  to  accept  the  offer 
and  to  sell  upon  its  terms.  Notice  thereof  was  given  the  appellants. 
They  objected.  Authority  to  accept  the  oflFer  and  to  sell  was  made 
nisi,  that  is,  unless  the  appellants,  by  a  future  day,  should  show  cause 
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why  the  sale  should  not  be  made  upon  the  terms  offered,  or  secure  a 
better  bid.  They  produced  no  better  of^er,  but  submitted  to  the  court 
and  addressed  to  its  discretion  the  matters  and  allegations  upon  which 
they  based  their  objections.  These  were  heard,  considered  and  re- 
jected and  the  order  of  sale  was  subsequently  made  absolute.  In 
this,  error  is  charged  to  the  court.  In  what  is  error  charged?  Ad- 
mittedly in  the  decision  or  judgment  of  the  court  that  the  matters 
offered  as  objections  were  not  sufficient  to  justify  the  court  to  reject 
the  offer  and  refuse  the  order  of  sale.  But  the  acceptance  or  rejec- 
tion of  the  offer,  and  the  making  or  withholding  an  order  of  sale, 
were  matters  wholly  within  the  discretion  of  the  court.  Being  mat- 
ters within  the  discretion  of  the  court,  the  question  on  appeal  is  not 
whether  this  court  would  have  made  the  same  order,  but  whether 
the  District  Court,  in  making  the  order,  abused  its  discretion.  In 
treating  this  question,  we  conceive  we  are  controlled  by  the  same  prin- 
ciple that  applies  in  a  case  where  an  appellate  court  is  asked  to  re- 
view and  reverse  the  judgment  of  a  trial  court  in  granting  or  refus- 
ing a  temporary  injunction.  In  both  instances,  the  right  to  exercise  a 
sound  judicial  discretion  is  vested  in  the  trial  court,  and  not  in  the 
appellate  court.  It  is  to  the  discretion  of  the  trial  court  and  not  to 
the  appellate  court,  that  the  law  has  intrusted  the  power  in  one  m- 
stance  to  order  a  sale  as  in  the  other  to  grant  or  dissolve  an  injunc- 
tion, and  the  only  question  for  an  appellate  court  is,  Does  the  proof 
clearly  establish  an  abuse  of  that  discretion  by  the  trial  court  (Ameri- 
can G.  S.  Co.  v.  Twin  City  S.  Co.,  202  Fed.  202,  206,  120  C.  C.  A. 
644;  Steams-Roger  Mfg.  Co.  v.  Brown,  114  Fed.  939,  52  C.  C. 
A.  559),  for  unless  such  an  abuse  is  clearly  established,  or  an  obvious 
error  has  occurred  in  the  application  of  the  law,  or  a  serious  and  im- 
portant mistake  has  been  made  in  the  consideration  of  the  proof,  the 
judgment  of  the  trial  court  must  be  taken  as  presumptively  correct 
Mastin  y.  Noble,  157  Fed.  506,  508,  85  C.  C.  A.  98. 

Applying  these  well  settled  principles  to  the  case  under  consider- 
ation, we  are  unable  to  find  that  the  trial  judge  abused  the  discretion 
reposed  in  him,  or  committed  error  of  fact  or  law  in  exercising  his 
discretion.    The  case  therefore  must  rest  upon  his  judgment* 

The  decree  below  is  affirmed. 


(226  Fed.  156) 

FISHER  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  23,  1915.    On  Motion  for 
Rehearing,  September  27,  1915.) 

No.  4355. 

1.  Indians  ^=»33 — Permit  to  Sell  Cattle  as  Pebiot  to  Drive  from  Reserva- 
tion— Statute. 
Under  Rev.  St  §  2138  (Comp.  St.  1913,  §  4136),  providing  that  every 
'    person  who  drives  or  removes,  except  by  authority  of  an  order  lawfully 
issued  by  the  Secretary  of  War,  any  cattle  from  the  Indian  country  for 
purposes  of  trade,  shall  be  punished,  and  under  Act  Cong.  July  4,  1884, 

<^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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e  180,  23  Stat  94,  providing  that,  where  Indians  are  in  control  of  cattle 
purchased  by  the  government,  such  cattle  shall  be  sold  to  one  not  a 
member  of  the  tribe  only  with  the  consent  in  writing  of  the  agent  of  the 
tribe  to  which  the  owner  belongs,  where  an  Indian  had  written  consent 
of  the  agent  of  his  tribe  to  sell  his  own  cattle,  which  he  drove  from  the 
reservation,  he  could  not  be  punished  for  driving  the  stock,  since  the 
decision  by  the  tribe's  agent  that  the  Indian  might  sell  impliedly  au- 
thorized the  latter  to  drive  the  cattle  from  the  reservation. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent.  Dig.  §§  52,  59;  Dec. 
Dig.  .©=:>33.] 

On  Motion  for  Rehearing. 

2.  Indians  ^=»33 — Pebmtt  to  Sell  Cattlk — Issue  Cattle. 

Notwithstanding  Act  March  2,  1889,  c.  405,  §  17,  25  Stat.  895,  repeals 
Act  July  4,  1884,  a  180,  §  1,  23  Stat.  94,  providing  that,  where  Indians 
are  in  control  of  cattle  which  have  been  purchased  by  the  government, 
such  cattle  shall  not  be  sold  to  any  person,  not  a  member  of  the  tribe,  ex- 
cept with  the  consent  in  writing  of  the  agent  of  the  tribe  to  which  the 
owner  belongs,  in  so  far  as  it  applies  to  cattle  issued  under  the  latter  act, 
yet  the  act  of  1884  is  in  force  as  to  cattle  not  issued  under  the  Act  of 
1889;  it  assuming  there  were  cattle  in  the  possession  of  Indians  which 
had  been  purchased  by  the  government,  and  as  to  such  cattle  the  agent's 
permission  to  sell  warrants  the  owner  in  driving  them  from  the  re- 
servation. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent.  Dig.  §§  52,  69;    Dec. 
Dig.  <8=>33.] 
8.  Indians  ^=s>38 — ^Driving  Cattle  fbom  Reservation. 

In  a  prosecution  for  driving  cattle  from  an  Indian  reservation,  all  pre- 
sumptions are  in  favor  of  accused;  and  where  accused  had  permission 
of  the  Indian  agent  to  sell  cattle,  it  cannot  be  presumed  that  such  cattle 
were  issue  cattle,  whose  sale  was  forbidden  by  Act  March  2,  1889 ;  there 
being  no  evidence  on  that  point. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent.  Dig.  §§  22,  64,  06; 
Dec.  Dig.  <8=>38.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  South  Dakota ;  James  D.  Elliott,  Judge. 

Albert  Fisher  was  convicted  of  driving  cattle  from  an  Indian  res- 
ervation, and  he  brings  error.  Judgment  reversed,  and  defendant  dis- 
charged. 

Edward  E.  Wagner,  of  Sioux  Falls,  S.  D.  (George  J.  Danforth,  of 
Sioux  Falls,  S.  D.,  on  the  brief),  for  plaintiff  in  error. 

Robert  P.  Stewart,  U.  S.  Atty.,  of  Deadwood,  S.  D.  (E.  W.  Fiske 
and  George  Philip,  Asst.  U.  S.  Attys.,  both  of  Sioux  Falls,  S.  D.,  on 
the  brief),  for  the  United  States. 

Before  SANBORN  and  GARLAND,  Gircuit  Judges,  and  LEWIS, 
District  Judge. 

GARLAND,  Gircuit  Judge.  Fisher  was  placed  upon  trial  on  an 
indictment,  the  first  count  of  which  was  as  follows : 

**That  All)ert  Fisher,  late  of  the  Pine  Ridge  Indian  reservation,  state  of 
South  Dakota,  in  said  district,  heretofore,  to  wit,  on  the  1st  day  of  September 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  twelve,  with  force 
and  arms,  at  the  Pine  Ridge  Indian  reservation,  in  the  state  of  South  Dakota, 
hi  the  district  aforesaid,  and  within  the  exclusive  jurisdiction  of  this  court, 
unlawfully  and  feloniously  did  then  and  there  drive  and  remove  twenty  head 

6=»For  other  cases  see  same  topic  &  KBT-NUMBBR  Id  all  Key-Numbered  Digests  ft  Indexes 
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\  ^  of  cattle  of  various  ages,  sizes,  and  sexes,  an  exact  description  of  whlcA  Is  to 

the  grand  jurors  unknown  and  tlierefore  not  set  out  In  this  indictment,  of 
the  value  of  eight  hundred  dollars  ($800.00),  of  the  goods,  <diattels,  and  person- 
al property  of  one  Albert  Basher,  from  the  Indian  country,  to  wit,  from  the 
said  Pine  Ridge  Indian  reservation,  for  the  purposes  of  trade  and  commerce, 
without  then  and  there  having  any  authority  of  an  order  lawfully  issued  by 
the  Secretary  of  War  connected  with  the  movement  or  subsistence  of  troops, 
and  without  any  authority  therefor  whatsoever,  contrary  to  the  form,  force, 
and  effect  of  the  statutes  of  the  United  States  in  sudi  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of  America." 

The  second  count  was  the  same,  except  the  date  of  the  offense  was 
alleged  to  be  February  12,  1912,  and  the  value  of  the  cattle  $6,000. 
There  was  a  demurrer  to  the  indictment,  which  being  overruled,  the 
following  plea  of  nolo  contendere  was  entered : 

"Now,  on  this  the  2d  day  of  September,  A.  D.  1914,  the  United  States  dis- 
trict attorney  and  the  above-named  defendant,  Albert  Fisher,  with  his  counsel, 
came  into  court,  and  this  being  the  day  fixed  by  the  court  for  pronouncing 
judgment  upon  the  charge  of  unlawfully  removing  certain  cattle  from  the 
Pine  Ridge  Indian  reservation,  in  said  district,  without  the  authority  of  an 
order  of  the  Secretary  of  War,  in  connection  with  the  movement  or  subsist- 
ence of  troops,  and  without  any  authority  whatsoever,  said  defendant  having 
confessed  that  he  did  at  the  various  times  stated  in  the  several  counts  of  said 
\  indictment,  remove  from  said  Pine  Ridge  Indian  reservation,  in  said  dis- 

*  trict,  certain  cattle,  the  same  being  then  and  there  chattels  and  personal  prop- 

erty of  him,  the  said  Albert  Fisher,  for  the  purpose  of  trade  and  commerce, 
and  witliout  then  and  there  having  the  authority  of  an  order  lawfully  issued 
by  the  Secretary  of  War  in  connection  with  the  movement  or  subsistence  of 
troops,  but  alleging  that  he  was  lawfully  in  possession  of  said  cattle,  and  that 
the  necessary  and  lawful  authority  or  permit  for  the  sale  of  said  cattle  had 
been  issued  by  the  superintendent  of  said  Pine  Ridge  Indian  reservation,  or 
his  subordinates  upon  said  Pine  Ridge  Indian  reservation,  but  still  contending 
that  he  is  not  guilty  as  a  matter  of  law,  to  the  offense  charged  In  said  indict- 
ment, for  the  reason  that  the  same  charges  no  offense  against  the  laws  of  the 
United  States,  but  not  wishing  to  contest  the  allegations  of  fact  stated  and 
set  forth  in  said  indictment." 

Upon  this  plea  which  was  not  traversed,  Fisher  was  sentenced  to 
pay  a  fine  of  $500  and  costs  on  each  count.  The  indictment  was 
drawn  upon  section  2138,  R.  S.  U.  S.  (Comp.  St.  1913,  §  4136),  which 
reads  as  follows: 

*'Every  person  who  drives  or  removes,  except  by  authority  of  an  order  law- 
fully issued  by  the  Secretary  of  War,  connected  with  the  movement  or  sul>- 
sistence  of  troops,  any  cattle,  horses,  or  other  stoclt  from  the  Indian  country 
for  the  purposes  of  trade  or  commerce,  shall  be  punishable  by  imprisonment 
for  not  more  than  three  years,  or  by  a  fine  of  not  more  than  $5,000.00  or  both." 

[  1  ]  The  language  of  the  foregoing  section  appeared  in  sections  8  and 
9  of  the  act  of  March  3,  1865  (13  Stat.  563,  c.  127).  These  sections 
read  as  follows: 

"Sec.  8.  And  be  it  further  enacted,  that  any  person  who  may  drive  or  re- 
move, exceiit  as  hereinafter  provided,  any  cattle,  horses,  or  other  stock  from 
Indian  territory  for  the  purpose  of  trade  or  commerce  shall  be  guilty  of  a 
felony,  and  on  conviction  be  punished  by  a  fine  not  exceeding  $5,000,  or  by 
imprisonment  not  exceeding  three  years,  or  by  both  such  fine  and  imprison- 
ment 

"Sec.  9.  And  be  it  further  enacted,  that  the  agent  of  each  tribe  of  Indians, 
lawfully  residing  in  said  Indian  territory,  be,  and  he  is  hereby,  authorized  to 
sell  for  the  benefit  of  said  Indians,  any  cattle,  horses  or  other  live  stock  be- 
longing to  such  Indians,  and  not  required  for  their  use  or  subsistence,  un- 
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der  such  regulations  as  shall  be  established  by  the  Secretary  of  the  Interior: 
Provided,  that  nothing  in  this  or  the  preceding  section  shall  Interfere  with 
the  execution  of  any  order  lawfully  issued  by  the  Secretary  of  War  connected 
with  the  movement  or  subsistence  of  the  troops  of  the  United  States." 

When  the  sections  were  brought  into  the  Revised  Statutes  as  sec- 
tion 2127  and  section  2138  (Comp.  St.  1913,  §§  4120,  4136),  the  words 
"Indian  territory'*  were  changed  to  ^'Indian  country."  We  apprehend, 
however,  that  the  words  "territory"  and  "country"  were  used  as  mean- 
ing the  same  district  or  country.  We  do  not  think  it  is  necessary  to 
determine  the  exact  purpose  of  the  enactment  of  this  legislation  by 
Congress.  It  is  well  known  that  at  the  time  of  the  passage  of  the 
act  of  March  3,  1865,  there  were  large  herds  of  cattle  and  horses  in 
the  Indian  country.  In  some  cases  they  belonged  to  individual  In- 
dians, and  in  other  cases  to  Indian  tribes,  and  in  some  instances  were 
wild  and  had  no  owner.  The  obligation  assumed  by  the  United  States 
to  care  for  the  Indians,  who  had  been  rendered  unable  to  provide  for 
their  own  livelihood  by  reason  of  the  encroachment  of  the  white 
man  upon  their  lands,  made  such  legislation  reasonable  and  necessary 
for  the  purpose  of  conserving  all  stock  in  the  Indian  country.  It 
was  provided  that  the  law  should  not  apply  in  cases  where  the  Secre- 
tary of  War  had  authorized  the  driving  of  cattle  or  horses  from  the 
Indian  country  in  connection  with  the  movement  or  subsistence  of 
troops.  We  are  of  the  opinion  that  by  subsequent  legislation  it  is 
now  lawful  in  certain  cases  for  individuals  to  drive  cattle  from  the 
Indian  country  without  having  a  permit  from  the  Secretary  of  War 
as  required  by  the  statute.  By  Act  Cong.  July  4,  1884,  c.  180,  23  Stat. 
94,  it  is  provided : 

*'(Sal€  of  Cattle  of  Indiana  to  Persons  Not  Members  of  8am e  Tribe  Prohib- 
ited.) That  where  Indians  are  in  possession  or  control  of  cattle  or  their  in- 
crease which  have  been  purcliased  by  the  government  such  cattle  shall  not 
be  sold  to  any  person  not  a  member  of  the  tribe  to  which  the  o\Miers  of  the 
catUe  belong  or  to  any  citizen  of  the  United  States  whether  intermarried  with 
the  Indians  or  not  except  with  the  consent  in  writing  of  the  agent  of  the  tribe 
to  which  the  owner  or  possessor  of  the  cattle  belongs.  And  all  sales  made  in 
xiolation  of  this  provision  shall  be  void  and  the  offending  purchaser  on  con- 
viction thereof  shall  be  fined  not  less  than  five  hundred  dollars  and  imprison- 
ed not  less  than  six  months." 

It  does  not  appear  from  the  record  whether  Fisher  was  an  Indian 
subject  to  the  control  of  an  Indian  agent,  except  as  we  may  infer 
that  fact  from  the  statement,  in  the  plea  of  nolo  contendere,  tliat  the 
necessary  and  lawful  authority  or  permit  for  the  sale  of  said  cattle 
had  been  issued  by  the  superintendent  of  said  Pine  Ridge  Indian  res- 
ervation or  his  subordinates.  This  allegation,  not  being  traversed,  must 
be  accepted  as  true.  We  must  assume,  therefore,  that  Fisher  had  the 
written  consent  of  the  agent  of  his  tribe  to  sell  the  cattle  which  he 
was  driving  from  the  reservation.  If  he  did,  he  could  sell  the  cattle 
to  any  person,  either  on  or  off  the  reservation,  and,  having  a  right  to 
so  sell,  he  had  the  right  to  deliver,  either  on  or  off  the  reservation.  We 
therefore  are  of  the  opinion  that  the  defendant  could  not  be  punished 
for  driving  his  own  cattle  from  the  Indian  country,  which  he  had  ob- 
tained a  permit  to  sell.  In  so  deciding,  we  in  no  wise  interfere  with 
the  power  of  the  United  States  to  prevent  cattle  owned  by  Indians 
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from  beinof  driven  from  the  reservation.  We  simply  hold  that,  if  the 
assent  of  the  tribe  decides  to  give  his  consent  that  an  Indian  may  sell 
his  cattle,  he  thereby  authorizes  the  Indian  to  which  such  consent  is 
given  to  drive  the  cattle  from  the  reservation,  and  as  this  power  to 
consent  to  sell  is  given  by  a  law  of  Congress  it  results  that  there  is 
under  certain  circumstances  a  power  to  permit  cattle  to  be  driven  from 
the  Indian  country  other  than  that  of  the  Secretary  of  War. 
The  judgment  below  is  reversed,  and  the  defendant  discharged. 

On  Motion  for  Rehearing. 

[2]  The  point  is  made  that  Act  Cong.  July  4,  1884,  c.  180  (23  Stat. 
94),  was  repealed  by  Act  March  2,  1889,  c.  405,  §  17  (25  Stat.  895), 
in  so  far  as  the  former  act  permitted  the  sale  of  *'issue  cattle"  with  the 
consent  in  writing  of  the  agent  of  the  tribe  to  which  the  owner  or 
possessor  of  the  cattle  belonged.  This  position  was"  not  suggested  at 
the  hearing  of  the  case,  either  in  brief  or  oral  argument. 

Conceding  that  Act  March  2,  1889,  as  to  any  personal  property 
issued  under  said  act,  has  the  effect  contended  for,  it  by  no  means 
follows  that  our  former  judgment  is  erroneous.  The  act  of  1884, 
quoted  in  our  former  opinion,  assumed  that  there  were  cattle  in  the 
possession  or  control  of  Indians  which  had  been  purchased  by  the 
government.  It  is  still  in  force  as  to  cattle  and  other  personal  prop- 
erty not  issued  under  Act  March  2,  1889.  It  is  admitted  upon  the 
record  that  the  defendant,  Fisher,  had  the  necessary  and  lawful  au- 
thority or  permit  for  the  sale  of  the  cattle  which  he  was  removing  from 
the  Indian  country,  issued  by  the  superintendent  of  the  Pine  Ridge 
Indian  reservation  or  his  subordinates. 

[3]  We  are  asked  in  the  petition  for  rehearing  to  take  judicial  no- 
tice of  the  fact  that  the  cattle  in  controversy  were  issued  to  Fisher 
under  xVct  March  2,  1889,  for  the  purpose  of  avoiding  the  force  or 
effect  of  the  written  consent  of  the  superintendent  of  the  Pine  Ridge 
Indian  agency.  It  must  not  be  forgotten  that  this  is  a  criminal  case, 
where  the  presumptions,  if  any,  must  be  in  favor  of  the  accused.  We 
do  not  know  judicially,  or  in  any  other  manner,  that  the  cattle  which 
Fisher  removed  from  the  Indian  country  were  issued  under  Act  March 
2,  1889.  This  would  be  a  fact  to  be  shown  by  evidence,  and  as  the 
prosecution  had  full  opportunity  to  show  all  the  facts,  it  cannot  now 
ask  us  to  take  judicial  notice  of  that  which  should  have  been  proven 
by  evidence,  if  such  evidence  existed.  Moreover,  we  would  be  obliged 
to  presume  that  the  Indian  superintendent  deliberately  violated  the 
law  in  issuing  the  permit,  which  we  cannot  do,  as  the  presumption 
would  be  that  he  obeyed  the  law. 

We  see  no  reason  for  granting  a  rehearing,  and  the  petition  is  there- 
fore denied. 


Digitized  by  VjOOQIC 


DUNLAP  V.  TWIN   CITY  POWER  CO.  159 

(226  Fed.  161) 

DUNLAP  V.  TWIN  CITY  POWER  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    September  14,  1915.) 

No.  1316. 

1.  COBPOBATIONS  €=»448 — ^PUBCHASE  OF  PbOPEBTY — LlABILITT. 

Where  complainant,  who  had  an  option  for  the  purchase  of  a  parcel  of 
land,  agreed  with  the  promoter  of  a  corporation  to  share  with  him  the 
profit  on  any  sale  above  the  option  price,  complainant  cannot  receive  the 
profit,  and  at  the  same  time  demand  from  the  corporation  a  share  of  the 
promoter's  compensation  for  acquiring  the  property. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1709,  1789- 
1792;   Dec.  Dig.  <g=»448.] 

2.  COBPOBATIONS   ^=>448 — CONTBACTS — CONSTBUCTION. 

Where  the  promoter  of  a  corporation  contracted  with  one  of  the  in- 
corporators to  buy  a  certain  parcel  of  land  for  the  corporation  and  to 
receive  stock  as  compensation,  a  trust  relation  was  created,  and  the 
promoter  should  not  attempt  to  make  a  secret  profit,  and,  having  done 
80,  neither  the  promoter,  nor  one  who  was  to  share  the  promoter's  compen- 
sation, can  recover  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  1709,  1789- 
1792 ;   Dec  Dig.  <©=>448.] 

3.  Ck)BP0RATI0N8  ^=»448 — CONTBACT— BbEACH — EFFECT. 

Where  a  promoter  of  a  corporation  breached  his  trust  with  respect  to 
acquiring  land,  neither  he  nor  one  claiming  under  him  may  recover  for 
other  services  in  a  suit  on  the  contract 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  SI  1709,  1789- 
1792 ;   Dec.  Dig.  <g=»448.] 

4.  COBPOBATIONS  ^=>42&— NOTICE — Officebs. 

Notice  to  agents  of  a  corporation,  who  occupied  a  position  inimical  to 
it,  of  a  secret  profit  made  by  a  promoter,  is  not  notice  to  the  corporation, 
which  would  form  a  basis  for  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1748-1761 ; 
Dec.  Dig.  «8=>428.1 

5.  COBPOBATIONS  €=>448 — ^ISSUANCE    OF    StOCK — RIGHTS. 

Where  a  corporation,  without  notice  of  a  promoter's  fraud,  issued  stock 
to  him  in  compensation  for  his  services,  the  issue  did  not  irrevocably  fix 
the  promoter's  rights  and  those  of  another,  who  was  to  share  his  profits, 
for  a  court  of  equity  would  cancel  the  certificates ;  hence,  after  cancella- 
tion by  the  corjwration,  the  promoter's  associate  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1709,  1789- 
1792;   Dec  Dig.  «S==>448.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  South  Carolina,  at  Greenville;  Henry  A.  M.  Smith, 
Judge. 

Bill  by  H.  P.  Dunlap  against  the  Twin  City  Power  Company,  From 
a  decree  dismissing  the  bill,  complainant  appeals.    Affirmed. 

Joseph  A.  McCuUough,  of  Greenville,  S.  C,  and  James  A.  Fowler, 
of  Knoxville,  Tenn.  (McCuUough,  Martin  &  Blythe,  of  Greenville,  S. 
C,  and  Fowler  &  Fowler,  of  Knoxville,  Tenn.,  on  the  brief),  for  ap- 
pellant. 

E.  H.  Callaway,  of  Augusta,  Ga.,  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

C=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DlgesU  &  Indexes 
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WOODS,  Circuit  Judge.  In  this  suit  the  complainant  asked  a  de- 
cree requiring  the  defendant,  Twin  City  Power  Company,  to  spe- 
cifically perform  an  alleged  agreement  to  issue  to  him  a  certificate  of 
its  stock  for  4,425  shares,  or  requiring  it  to  pay  to  him  $442,500  dam- 
ages in  case  the  stock  cannot  be  delivered.  Upon  a  hearing  on  the 
merits  the  bill  was  dismissed. 

[1,2]  The  complainant  holding  an  option  to  purchase  for  $5,000 
from  R.  L.  Tucker  and  L.  Tucker  320  acres  of  land  on  the  Savannah 
river,  including  the  Wrinc:  Jaw  and  Straight  Tucker  Shoals,  agreed 
with  W.  H.  Chew,  a  resident  of  New  York,  to  share  with  him  the 
profit  of  any  sale  above  the  option  price.  On  May  16,  1900,  Chew 
made  the  following  agreement  with  George  E.  Fisher : 

•*W.  H.  Chew  agrees  to  buy  for  party  of  the  first  part  the  water  power  and 
;>88  acres  of  land  known  as  the  Wring  Jaw  Shoals  and  Straight  Tucker  water 
power  on  the  Savannah  river  in  the  state  of  South  Carolina  and  Georgia,  and 
to  secure  options  on  all  lands  10  miles  above  the  above-named  water  power  to 
and  below  said  power  as  near  to  the  city  of  Augusta,  Georgia,  as  possible,  for 
the  sum  of  thirty  thousand  dollars  (^30,000)  or  less,  the  land  covered  by  tfie 
aforesaid  options  to  be  imid  for,  from  the  sale  of  bonds  to  be  issued.  W.  H. 
Chew  further  agrees  to  give  all  the  matters  his  entire  attention  from  begin- 
ning to  end,  no  matter  what  time  it  may  consume. 

'*(i.  E.  Fisher,  party  of  the  first  part,  agrees  to  organize  a  company  of  one 
million  of  stock  and  one  million  of  bonds,  the  l)onds  to  remain  in  the  treas- 
ury of  the  comimnj',  for  the  benefit  of  the  company.  Party  of  the  first  part 
agrees  to  turn  over  all  property  thus  secured  to  this  compiiny,  to  give  W.  H. 
Chew  45  per  cent,  of  all  the  stock,  and  to  retain  55  i)er  cent,  for  hlmsell 
Party  of  the  first  part  is  to  i)ay  or  cause  to  be  paid  W.  H.  Chew  a  salary  of 
three  hundred  dollars  per  month,  entire  attention  and  time  to  the  matter  of 
management,  and  carry  out  the  ideas  of  G.  E.  Fisher,  as  may  be  from  time  to 
time  communicated." 

By  this  agreement  it  is  evident  that  Chew  assumed  a  trust  relation 
to  Fisher  and  the  company  to  be  organized,  and  that  this  Jrust  em- 
braced the  obligation  to  buy  the  lands  at  the  lowest  possible  price  and 
to  give  Fisher  and  the  company  to  be  formed  the  benefit  of  any  ad- 
vantage or  profit.  It  forbade  his  making  any  profit  out  of  Fisher  or  the 
company  in  the  acquisition  of  the  property.  Afterwards,  on  May  24, 
1900,  Chew  and  Dunlap,  the  complainant,  procured  from  the  Tuckers 
a  conveyance  of  the  land  embraced  in  the  option  direct  to  Fisher,  pay- 
ing the  Tuckers  $5,000  as  agreed,  and  charging  Fisher  $23,800  as 
the  purchase  money.  The  nature  of  the  transaction  was  concealed  by 
Chew,  and  Fisher  was  made  to  believe  that  $23,800  was  paid  to  the 
Tuckers  for  the  land,  by  the  device  of  making  four  drafts  drawn 
by  Chew  on  Fisher,  all  in  favor  of  R.  L.  Tucker,  L.  Tucker,  and  M. 
L.  Carrol,  the  grantors.  One  of  the  drafts  for  $5,000  was  retained 
by  the  Tuckers  in  payment  of  the  purchase  money  of  the  land.  Of 
the  $18,800  represented  by  the  other  three  drafts,  Dunlap  received 
$9,500  and  Chew  $9,300.  The  reason  for  the  separate  drafts  was 
thus  falsely  stated  by  Chew  in  his  letter  of  May  24,  1900,  to  Fisher : 

"I  made  several  (four  drafts  in  all)  to  suit  Major  Tucker,  and  it  helped  me 
out  also,  for  as  it  is  the  people  here  don't  know  exactly  the  amount  we  paid 
for  the  property,  and  the  drafts  will  be  divided  up  for  collection,"  etc 

Dunlap  knew  that  Chew  represented  Fisher,  and  he  knew  that  a 
corporation  was  to  be  formed,  and  that  Chew,  as  promoter,  was  to 
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get  45  per  cent,  of  the  stock ;  and  this  was  the  stock  which  he  claims 
Chew  was  to  divide  with  him.  The  corporation  contemplated  was  sub- 
sequently organized  as  the  Twin  City  Power  Company,  and  Fisher 
:x)nveyed  to  it  the  lands  embraced  in  the  Tucker  deed  to  him.  Both 
Chew  and  Dunlap  were  incorporators  and  directors  of  the  company. 
Of  the  10,000  shares  of  stock,  5,500  were  issued  to  Fisher,  20  to 
Chew,  20  to  Dunlap,  and  3,615  to  Chew  as  trustee.  These  certificates, 
dated  September  10,  1900,  were  immediately  assigned  by  Dunlap  and 
by  Chew,  individually  and  as  trustee,  to  Fisher,  who  had  furnished  all 
the  money  for  the  purchase  of  the  property  and  other  corporate  pur- 
poses. Fisher,  having  the  certificates  so  assigned  in  his  possession, 
late  in  1900  discovered  the  fraud  perpetrated  by  Chew  in  the  pur- 
chase of  the  Tucker  property,  and  in  July,  1901,  had  all  the  assigned 
certificates  canceled  and  new  certificates  issued  to  other  parties.  In 
May,  1906,  George  E.  Fisher  sold  8,500  shares  of  stock  for  full  value 
to  Thomas  O'Connor,  who  purchased  without  notice  of  any  claim  on 
the  part  of  Dunlap.  Before  his  death  in  1901,  Chew  executed  a  paper 
to  W.  C.  Irons,  reciting  that  he  was  entitled  under  his  agreement  with 
Fisher  to  4,500  shares  of  the  capital  stock,  and  assigning  one-third 
of  it  to  be  held  by  Irons  for  Dunlap.  Irons  refused  to  join  in  this 
action,  and  was  made  a  defendant. 

The  suit  depends  on  the  right  of  the  complainant  Dunlap  to  require 
the  corporation  to  carry  out  the  agreement  made  between  Fisher  and 
Chew  above  recited,  to  the  extent  of  the  assignment  made  by  Chew 
to  Irons  for  complainant's  benefit;  the  allegation  of  the  bill  being 
that  the  corporation  took  the  property  subject  to  Chew's  contract  with 
Fisher  and  was  bound  to  carry  it  out  as  Fisher  would  be  bound.  The 
claim  for  4,500  shares  of  the  stock,  instead  of  1,500,  is  made  under 
the  allegation  that  the  capital  stock  of  the  company  was  increased 
from  $1,000,000  to  $3,000,000.  It  seems  plain  that  the  complainant 
cannot  have  the  advantage  of  the  position  of  a  seller  of  his  option  to 
Fisher  at  a  profit,  and  at  the  same  time  receive  from  Fisher,  the 
purchaser,  or  the  corporation,  his  assignee,  compensation  for  buying 
the  property,  without  notice  to  Fisher  that  he  was  both  seller  and 
purchaser.  It  makes  his  position  worse  that  he  claimed  under  Chew, 
who  not  only  did  not  inform  Fisher  of  the  real  situation,  but  took 
affirmative  action  to  deceive  him  into  the  belief  that  he  was  paying 
nothing  more  than  the  actual  purchase  money  of  the  property.  The 
complainant's  position  is  thus  well  stated  in  the  opinion  of  the  District 
Judge: 

"The  only  construction  to  be  put  upon  the  transaction  compatible  with  the 
honesty  of  the  complainant  is  he  conceived  himself  to  have  no  connection 
with  Fisher,  but  to  be  selling  to  him  through  his  agent  at  the  agreed  price  the 
property  wholly  independent  of  and  without  regard  to  the  agreement  as  to 
compensation  between  Chew  and  Fisher  of  14th  May,  1900." 

The  complainant  sets  out  the  contract  between  Fisher  and  Chew, 
and  stakes  his  case  on  it.  Assuming  that  he  was  not  a  party  to  the 
fraud,  no  more  was  he  a  party  to  the  contract  between  Chew  and 
Fisher,  and,  as  assignee  of  Chew,  his  rights  cannot  rise  higher  than 
the  rights  of  Chew. 
141  C.C.A.— 11 
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[3]  It  IS  true  that  evidence  was  offered  tending  to  show  that  on 
the  faith  of  the  contract  both  Chew  and  Dunlap  procured  options  and 
rendered  other  valuable  services  to  the  corporation  after  the  trans- 
action with  the  Tuckers  was  closed ;  but,  the  contract  between  Chew 
and  Fisher  having  been  made  void  by  reason  of  the  fraud  of  Chew, 
compensation  for  these  services  could  not  be  recovered  m  this  suit 
on  the  contract. 

[4]  The  evidence  does  not  warrant  the  inference  that  the  corpora- 
tion acquiesced  in  Chew's  fraud,  or  that  notice  of  it  was  brought  home 
to  any  agent  or  officer  of  the  corporation  who  could  act  for  it  before 
the  stock  was  issued  to  Chew  as  trustee.  Notice  to  Chew,  Ehinlap, 
and  Mackaye,  and  their  acquiescence,  could  not  bind  the  corporation, 
for  their  interests  were  antagonistic  to  it;  all  of  them  being  claim- 
ants against  the  corporation  of  the  stock  which  Chew  was  to  get  un- 
der his  contract  with  Fisher.  State  v.  Talley,  77  S.  C.  99,  57  S.  E. 
618,  11  L.  R.  A.  (N.  S.)  938,  122  Am.  St.  Rep.  559;  Arthur  v.  Brown, 
91  S.  C.  316,  74  S.  E.  652. 

[5]  The  position  that  the  issuance  of  the  stock  to  Chew,  as  trus- 
tee, for  the  benefit  of  the  complainant,  fixed  irrevocably  his  right  to 
it  against  the  corporation,  is  untenable.  This  certificate  was  issued 
to  Chew,  as  trustee,  under  an  agreement  with  Fisher  which  conferred 
no  right,  because  of  Chew's  fraud ;  and  in  consequence  of  that  fraud 
the  court  of  equity  would  have  decreed  its  cancellation.  In  Davis  v. 
Las  Ovas  Company,  227  U.  S.  80,  33  Sup.  Ct.  197,  57  L.  Ed.  426, 
promoters  by  a  shuffling  device  turned  over  to  the  corporation  for 
$35,000  property  for  which  they  had  paid  $20,000.      The  court  says: 

*'The  result  of  the  transaction  was  that  the  corporation  was  required  to  pay 
to  those  who  had  assumed  to  act  for  and  represent  it  a  secret  profit  of  $15,- 
000,  and  also  to  comi)ensate  them  for  their  services  in  buying  the  land  and  or- 
ganizing the  company  by  issuing  to  each  of  them  $15,000  in  nonassessable 
shares  of  its  stock.  ♦  ♦  ♦  Those  of  the  syndicate  assuming  to  act  for  the 
corporation  in.  acquiring  the  property  were  under  obligation  to  disclose  the 
truth  and  deal  openly.  In  the  absence  of  such  disclosure,  the  corporate  assent 
was  obtained  on  false  grounda  The  wrong  was  done  when  those  members  of 
the  syndicate  not  in  complicity  with  appellants  subscribed  to  the  stock  of  the 
comjmny  and  aided  their  guilty  associate  managers  in  the  corporate  actioa 
necessary  to  the  corporate  acquisition  of  the  property  at  the  exaggerated  price 
placetl  uiK)u  it  by  those  who  were  to  realize  a  secret  profit.  Thus  the  original 
fraud  practiced  upon  some  of  those  associated  with  them  in  the  promoters' 
arrangement  became  operative  against  the  corporation  itself.  The  standing 
of  the  coriJoration  results  from  the  fact  that  there  were  innocent  and  deceived 
members  of  the  corporation  when  the  property  was  taken  over  by  it" 

The  suit  being  expressly  based  on  a  contract  which  was  avoided  by 
the  fraud  of  Chew,  the  bill  was  properly  dismissed.  As  this  conclu- 
sion disposes  of  the  case,  it  is  unnecessary  to  decide  whether  the  cor- 
poration was  bound  to  inquire  into  Fisher's  authority  to  transfer  the 
stock  issued  to  him  as  trustee.  We  express  no  opinion  as  to  the  right 
of  the  complainant  to  recover  against  the  corporation  or  Fisher  for 
the  value  of  his  services. 

Affirmed. 
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(228  Fed.  165) 
NATIONAL  LIFE  INS.  CO.  OF  THE  UNITED  STATES  OF  AMERICA 

V.  McKENNA. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  26,  1915.) 

No.  4339. 

L  Neolioence  €=>65 — Contributory  Neolioence — Test. 

Even  if  one  knows  the  facts  and  appreciates  the  danger  of  a  proposed 
action,  he  Is  not  necessarily  guilty  of  contributory  negligence  In  taking 
some  risk.  The  test  Is  whether,  In  view  of  all  the  facts  and  circumstances, 
a  person  of  ordinary  prudence  would  have  refrained  from  taking  the 
risk. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Out.  Dig.  §§  83,  94 ;  Dec. 
Dig.  ^=>65.] 

2.  Negligence  €=>1»  65 — Exigency. 

In  determining  an  Issue  of  negligence  or  contributory  negligence,  the 
exigency  under  which  one  acts  is  an  Important  element  for  consideration. 

fEd.  Note.— For  other  cases,  see  Negligence,  Cent.  Dig.  §§  I,  83,  94;  Dec 
Dig.  «=>1,  65.] 

3.  Carriers  €=>347 — Injury  on  Elevator — Contributory  Negligence — Ele- 

vators. 

That  plaintiff,  a  boy  of  14,  knew  that  if  he  got  beyond  the  elevator 
cage  he  was  In  danger,  does  not  show  that  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  because,  when  the  elevator  operator  stop- 
ped the  car  and  reached  out  as  If  to  open  the  door,  plaintiff  stepped  for- 
ward, and  his  foot  was  caught  between  the  car  sill  and  the  floor  when  the 
car  was  again  started. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  1346,  1350-1386, 
1388-1397,  1402;   Dec.  Dig.  <S=>347.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa;   Smith  McPherson,  Judge. 

Action  by  Hubert  McKenna,  by  Mary  B.  McKenna,  guardian, 
against  the  National  Life  Insurance  Company  of  the  United  States 
of  America.  There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Jesse  A.  Miller,  of  Des  Moines,  Iowa  (J.  D.  Wallingford  and 
Oliver  H.  Miller,  both  of  Des  Moines,  Iowa,  on  the  brief),  for  plain- 
tiff in  error. 

J.  M.  Parsons,  of  Des  Moines,  Iowa  (Lester  L.  Thompson  and  Earl 
C.  Mills,  both  of  Des  Moines,  Iowa,  on  the  brief),  for  defendant  in 
error. 

Before  ADAMS,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

ADAMS,  Circuit  Judge.  This  was  an  action  for  damages  result- 
ing from  an  injury  sustained  by  plaintiff  while  riding  on  an  elevator 
operated,  by  the  defendant  in  a  large  office  building  owned  by  it  in 
the  city  of  Des  Moines,  Iowa.  In  his  petition  plaintiff  charged  in 
one  count  that  his  injuries  were  occasioned  by  reason  of  the  negli- 
gent operation  of  the  elevator  by  the  defendant's  agent  in  charge,  and 
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in  another  count  he  charged  that  his  injury  occurred  by  reason  of 
the  negligent  construction  of  the  elevator  by  the  defendant  company. 
The  defense  was  a  denial  of  the  negligence  and  a  plea  of  contributory 
negligence.  The  evidence  tended  to  show  that  plaintiff  took  the  ele- 
vator at  the  ground  floor  of  the  building  to  be  carried  to  the  sixth 
floor  where  he  had  business  to  transact;  that  as  the  elevator  ap- 
proached the  sixth  floor,  about  midway  between  the  fifth  and  sixth, 
it  slowed  down  and  stopped,  and  the  operator  reached  his  hand  out 
towards  the  door.  The  plaintiff  then  moved  forward  towards  the 
door,  preparatory  to  alighting,  and  as  the  elevator  started  up  again  it 
caught  his  foot  between  the  edge  of  its  floor  and  the  sill  of  the  sixth 
floor  of  the  building  and  mashed  and  injured  it  badly.  These  main 
facts,  variously  stated  by  the  witnesses,  were  submitted  to  the  jury 
in  a  faultless  charge  as  to  the  law  of  negligence  and  contributory 
negligence  applicable  to  the  case.  A  verdict  and  judgment  in  favor 
of  the  plaintiff  followed ;   hence  this  writ  of  error. 

Two  errors  were  assigned:  One  that  the  trial  court  erred  in  re- 
fusing to  instruct  the  jury,  as  requested  by  the  defendant's  counsel, 
to  find  a  verdict  for  the  defendant  on  the  ground,  as  alleged,  that  the 
evidence  conclusively  showed  that  the  plaintiff  was  guilty  of  con- 
tributory negligence ;  and  the  other,  that  the  court  erred  in  its  charge 
to  the  jury  in  telling  them  that  the  law  imposed  upon  the  defendant 
the  duty  of  exercising  the  highest  degree  of  care  for  the  safety  of  its 
passengers  in  the  matter  of  the  construction  of  the  elevator  as  well 
as  in  the  matter  of  operating  it. 

Counsel  for  plaintiff  in  error  base  their  main  argument  on  the  first 
assignment  of  error  upon  the  following  admissions  of  plaintiff  foimd 
in  his  cross-examination: 

**I  appreciated  the  fact  that,  if  I  got  beyond  the  cage,  I  would  get  hurt  by 
getting  caught  If  I  had  been  paying  attention,  I  would  not  have  gotten  my 
foot  caught.  It  was  l)ecause  I  did  not  pay  attention  where  I  was  st^)plug  that 
I  got  hurt" 

Admissions  of  this  kind,  found  in  the  cross-examination,  must,  of 
course,  be  taken  in  connection  with  the  other  facts  of  the  case  as 
disclosed  by  the  proof.  Doing  so,  we  find  this  situation:  As  the 
boy  approached  his  destination  the  elevator  slowed  down  and  stop- 
ped. He  saw  the  operator  reach  out  his  hand,  supposedly  to  open 
the  door  through  which  he  was  to  pass.  He  thereupon,  stepping  for- 
ward from  about  the  middle  of  the  car,  where  he  had  stood,  to  the 
place  of  the  supposed  open  door,  stepped  too  far,  and  as  the  elevator 
suddenly  started  up  again  it  caught  his  foot  between  its  floor  and  the 
edge  of  the  sixth  floor.  The  boy,  being  13  or  14  years  of  age,  had 
sense  enough  to  realize  and  did  realize  that  if  he  stepped  too  far 
and  at  the  wrong  time  he  would  get  hurt.  He  knew  the  facts,  and 
appreciated  the  possible  danger  if  he  failed  to  act  cautiously.  Was 
the  plaintiff,  in  taking  this  step  towards  alighting  in  these  circum- 
stances, guilty  of  contributory  negligence?  In  other  words,  did  he 
thereby  fail  to  exercise  the  caution  and  prudence  which  ordinarily 
prudent  persons  usually  exercise  in  like  circumstances,  or,  to  put  the 
question  to  fit  the  present  case,  do  these  facts  and  the  inferences 
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properly  deducible  from  them  furnish  any  evidence  so  tending  to 
show  that  the  plaintiflF  was  exercising  the  care  and  precaution  for  his 
own  safety  which  persons  usually  exercise  in  like  circumstances,  as 
to  warrant  a  jury  in  so  finding?  Our  common  experience  teaches  that 
very  prudent  persons  often  take  some  chances  and  risks,  even  if  they 
know  the  facts  and  appreciate  the  risk  they  are  taking. 

f1,2]  The  controlling  question  is  not  whether  plaintiff  knew  or  ap- 
preciated that  it  was  dangerous  to  do  as  he  did,  but  is  whether  an  ordi- 
narily prudent  person  under  such  circumstances  would  have  refrained 
from  doing  as  he  did.  The  Supreme  Court,  in  the  case  of  Mosheuvel 
V.  District  of  Columbia,  191  U.  S.  247,  24  Sup.  Ct.  57,  48  L.  Ed.  170, 
referring  to  the  rule  invoked  in  this  case  holding  plaintiff  to  the  fatal 
consequences  of  contributory  negligence  when  it  appears  that  he 
knew  and  appreciated  the  risk  and  danger  attending  what  he  was 
about  to  do  and  nevertheless  did  it,  said : 

"We  are  of  the  opinion,  however,  that  the  rule  as  thus  contended  for  is  un- 
founded in  reason  and  unsupported  by  the  weight  of  authority.  ♦  ♦  ♦ 
The  result  of  admitting  the  doctrine  would  be  to  hold  that  all  persons  in 
makiDg  use  of  the  public  streets  assumed  all  risks  possibly  to  arise  from  every 
known  defect  or  danger.  ♦  ♦  ♦  Take  a  street  across  which  runs  a  rail- 
road track,  whereon  cars  are  moved  by  steam  or  other  motive  power.  All  per- 
sons knowing  of  this  fact  would  know  also  that  there  was  some  danger  in 
crossing.  They  therefore  must  either  abstain  altogether  from  crossing,  or, 
if  they  do  so,  be  subject  as  a  matter  of  law  to  the  consequence  of  the  reckless 
operation  of  the  railway,  without  reference  to  the  care  exercised  in  the  use  of 
the  street  for  the  purpose  of  crossing.  Indeed,  the  proposition  would  imply 
that  every  one  who  used  the  public  streets  with  the  knowledge  of  a  defect 
existing  therein  would  be  guilty,  if  an  injury  was  by  them  suffered  as  a  result 
of  such  defect,  of  contributory  negligence  without  the  existence  of  any  neglect 
whatever.    ♦    •    • " 

This  court  in  the  case  of  City  of  St.  James  v.  Stacy,  121  C.  C.  A. 
371,  203  Fed.  35,  had  occasion  to  apply  the  doctrine  of  the  Mosh- 
euvel Case,  and  said : 

"The  question  is:  'Did  he  [plaintiff]  exercise  ordinary  care  and  prudence 
under  all  the  circumstances  in  attempting  to  cross  over  the  grating?  In  other 
words,  did  he  fall  to  exercise  the  care  and  prudence  which  ordinarily  prudent 
persons  would  have  exercised  under  similar  circumstances?  We  are  unable. 
In  view  of  aU  the  facts  and  circumstances  in  the  case,  to  say  as  a  proposition 
of  law  that  the  plaintiff  did  not  exercise  that  prudence  which  ordinary  per- 
sons would  have  exercised  under  like  circumstances.  Whether  he  did  or  not 
was  a  question  of  fact  for  the  jury  under  proper  instructions.'  " 

Applying  this  reasonable  doctrine  to  the  present  case,  how  does  it 
stand?  Here  there  was  evidence  tending  to  show  plaintiff  had  reason 
to  believe  that  the  elevator  had  stopped  for  him  to  alight,  and  he 
impulsively  stepped  forward  to  do  so.  Can  it  be  conclusively  held 
that  because  he  knew  as  a  physical  fact  that  if  he  stepped  too  soon 
he  might  get  hurt,  or  if  he  stepped  over  the  edge  of  the  floor  he 
might  get  his  foot  crushed,  he  assumed  all  risk  in  so  doing,  however 
n^ligent  the  operator  might  have  acted?  Our  common  experience 
is  that  most  people  start  towards  the  door  of  a  railway  car  before  it 
is  opened  for  egress,  and  we  know  that  people  often  act  impulsively 
in  cases  of  emergency,  when  their  judgment  is  not  as  sound  and 
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reliable  as  in  cases  where  circumstances  and  conditions  admit  of  de- 
liberation and  reflection. 

The  emergency  in  which  one  is  called  upon  to  act  is  an  important 
circumstance  and  factor  in  determining  whether  he  observes  the  care 
and  precaution  which  people  usually  exercise  under  similar  circmn- 
stances.  Among  the  circumstances  so  requiring  consideration  are  the 
attendant  exigency  and  confusion,  if  any  there  be.  In  the  case  of 
Dickson  v.  Omaha  &  St.  Louis  Railway  Company,  124  Mo.  140,  27 
S.  W.  476,  25  L.  R.  A.  320,  46  Am.  St.  Rep.  429,  the  Supreme  Court 
of  Missouri  laid  down  the  rule  that  in  circumstances  of  emergency 
a  person  is  not  chargeable  with  negligence  if  he  fails  to  appreciate 
the  safest  and  best  course  to  pursue.  In  the  case  of  Schroeder  v.  C, 
&  A.  Ry.  Co.,  108  Mo.  322,  18  S.  W.  1094,  18  L.  R.  A.  827,  Judge 
Barclay,  speaking  for  the  Supreme  Court  of  Missouri,  said: 

Ordinary  care  to  avoid  an  injury  by  a  person  "is  to  be  Judged  from  the 
standpoint  furnished  by  the  facts  of  the  particular  ease,  and,  also,  by  con- 
sidering   •    •    ♦    under  what  exigency  he  acted." 

In  the  case  of  Pomeroy  v.  Westfield,  154  Mass..  462,  28  N.  E.  899, 
Mr.  Justice  Holmes,  speaking  for  the  Supreme  Judicial  Court  of 
Massachusetts,  said: 

"But,  further,  in  determining  the  right  of  a  plaintiff  to  recover,  there  are 
two  elements  to  be  considered:  First,  how  far  he  is  chargeable  with  knowl- 
edge of  the  danger  which  he  incurred,  and  then  under  what  exigency  he  acted. 
That  is  to  say,  the  exigency  legitimately  may  affect,  not  only  the  question 
how  far  he  appreciated  or  ought  to  have  appreciated  the  danger,  but  also 
how  far  he  could  run  a  risk  known  to  be  greater  than  prudently  could  be  in- 
curred under  ordinary  circumstances  without  losing  his  right  to  recover  in 
case  he  was  hurt." 

[3]  In  this  case  all  these  considerations  must  be  taken  into  account 
in  determining  whether  there  was  any  substantial  evidence  tending 
to  show  that  ordinary  care,/  as  here  defined  and  elucidated,  was  ob- 
served by  the  plaintiff.  In  view  of  them  all  we  are  clearly  of  opinion 
that  the  issue  of  contributory  negligence  was  for  the  jury  to  decide, 
and  that  no  error  was  committed  in  refusing  to  take  it  from  them. 

The  next  assignment  of  error  is  that  the  court  erred  in  its  charge 
to  the  jury  in  placing  upon  the  defendant  the  burden  of  showing 
that  it  exercised  the  highest  degree  of  care  in  the  construction  of  its 
elevator.  If  the  court  had  so  charged,  it  doubtless  would  have  been 
error ;  but  on  a  careful  scrutinizing  of  the  charge  we  fail  to  find  any 
such  direction.  The  court  had  told  the  jury  that  such  was  the  de- 
gree of  care  which  the  defendant  as  a  carrier  of  passengers  owed  to 
the  plaintiff  as  a  passenger  aboard  its  elevator;  but  we  fail  to  find 
anywhere  in  the  charge  that  the  court  imposed  that  same  rule  of 
diligence  upon  the  defendant  in  the  matter  of  the  construction  of  the 
elevator.  In  every  phase  of  the  charge,  where  reference  is  made  to 
the  highest  degree  of  care  required  to  be  taken  by  the  defendant,  ref- 
erence is  had  to  the  matter  of  carrying  the  passenger ;  in  other  words, 
to  the  operation  of  the  elevator,  and  not  to  the  construction.  There 
is  no  merit  in  this  assignment  of  erron 


Digitized  by  VjOOQIC 


WASHINGTON  A  B.  BEIDGE  CO.  V.  PENNSYLVANIA  STEEL  CO.        167 

(226  Fed.  169) 

WASHINGTON  &  BERKELEY  BRIDGE  CO.  v.  PENNSYLVANIA 

STEEL  CO.* 

(Circuit  Court  of  Appeals,  Fourth  Circuit     September  15,  1915.) 

No.  1358. 

L  Nbqlioence  e=»44 — ^Injury  to  Servant  of  Subcontractor — Safb  Place 
TO  Work. 

A  bridge  company,  by  Its  engineer,  about  a  week  before  the  accident, 
told  a  foreman  of  the  plaintiff  company,  a  subcontractor  for  the  steel 
work,  that  it  would  be  safe  to  go  on  a  concrete  pier  built  by  another 
subcontractor  within  48  hours  after  the  frames  were  removed,  without 
inspection  of  the  pier  or  regard  to  the  weather  conditions.  Held  negli- 
gence, proximately  causing  injury  to  plaintiff's  workmen  when  the  steel 
work  fell  because  the  pier  was  insufficient  to  support  It 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  §  59;  Dec. 
Dig.  «=>44.] 

2.  Iin>EMNiTT  ^=s>15 — Question  for  Jury — Contributory  Negligence. 

Evidence,  in  an  action  by  a  subcontractor  for  steel  work  for  bridge  con- 
structed by  defendant  to  recover  over  upon  a  Judgment  which  it  had  paid 
in  a  suit  by  one  of  Its  workmen  for  personal  injuries  on  the  ground  of 
defendant's  negligence  proximately  causing  such  injury,  h^ld  to  make 
the  plaintifTs  contributory  negligence  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Indemnity,  Cent  Dig.  §§  36-40,  42-47; 
Dec.  Dig.  <S=»15.] 

3.  Indemnity  ^=»14 — ^Action  by  Subcontractor — Injury  to  Servant — Fel- 

low Servants. 

On  the  issue  of  negligence  between  a  subcontractor  and  the  contractor, 
resulting  in  injury  to  the  subcontractor's  servant  and  his  recovery  against 
the  subcontractor,  who  sought  to  recover  over  against  the  contractor,  the 
subcontractor  could  not  escape  the  charge  of  negligence  in  the  work  iu- 
trusted  to  Its  foreman  on  the  ground  that  he  was  a  fellow  servant  of  the 
injured  servant 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent  Dig.  §  41 ;  Dec  Dig. 
«=>14.] 

4.  Evidence  €=»542 — Opinion  Evidence — Safety  of  Concrete  Pier. 

In  an  action  by  a  subcontractor,  which  had  paid  a  judgment  recovered 
by  its  injured  servant,  to  recover  over  against  the  contractor,  on  the 
ground  of  Its  negligent  assurance  that  a  pier  would  safely  support  steel 
work,  wherein  no  one  could  testify  from  his  own  observation  that  the 
hammering  of  the  pier  by  the  subcontractor  caused  Its  fall,  testimony  of 
witnesses  familiar  with  concrete  construction  that  the  hammering  would 
materially  weaken  the  pier  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {  2355;  Dec.  Dig. 
^=>542.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Martinsburg;  Alston  G.  Dayton, 
Judge. 

Action  by  the  Pennsylvania  Steel  Company  against  the  Washington 
&  Berkeley  Bridge  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

See,  also,  215  Fed.  32,  131  C.  C.  A.  340. 

Before  PRITCHARD,   KNAPP,  and  WOODS,   Circuit  Judges. 

^=»For  oUver  cases  see  game  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
^Rehearing  dealed  November  5,  1915. 
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Forrest  W.  Brown,  of,  Charlestown,  W.  Va.,  and  Chas.  D.  Waga- 
man,  of  Hagerstown,  Md.  (Wagaman  &  Wagaman,  of  Hagerstown, 
Md.,  and  Brown  &  Brown,  of  Charlestown,  W.  Va.,  on  the  brief),  for 
plaintiff  in  error. 

Chas.  J.  Faulkner,  of  Martinsburg,  W.  Va.,  and  Henry  H.  Keedy, 
Jr.,  of  Hagerstown,  Md.  (Stuart  W.  Walker,  of  Martinsburg,  W.  Va., 
on  the  brief),  fpr  defendant  in  error. 

WOODS,  Circuit  Judge.  On  the  first  trial  of  this  cause  the  Dis- 
trict Court  sustained  plaintiff's  demurrer  to  the  evidence,  and  judg- 
ment was  entered  accordingly.  This  court  reversed  the  judgment  and 
remanded  the  cause  for  a  new  trial,  on  the  ground  that  material  evi- 
dence offered  by  the  defendant  had  been  excluded.  On  the  second 
trial  the  District  Judge  directed  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  claimed.  For  convenience  we  repeat  the  short  state- 
ment made  when  the  case  was  here  before. 

The  Bridge  Company,  having  undertaken  to  construct  a  bridge 
across  the  Potomac  river  near  Williamsport,  Md.,  contracted  with 
the  Steel  Company  to  furnish  and  put  in  position  the  steel  girder 
spans.  Under  a  contract  similar  in  terms  Elmore  &  Hamilton  Con- 
tracting Company  undertook  to  furnish  the  material  and  construct 
the  concrete  piers  or  abutments.  Mason  D.  Pratt,  as  engineer,  agreed 
with  the  Bridge  Company  to  supervise,  inspect,  and  take  charge  of 
the  construction  of  the  bridge  as  its  representative.  On  December 
16,  1908,  pier  No.  10  fell  while  the  workmen  of  the  Steel  Company 
were  placing  on  it  the  steel  superstructure,  killing  some  of  its  men 
and  injuring  others.  Frank  L.  Benning,  one  of  the  workmen  who 
was  seriously  injured,  sued  the  Steel  Company  in  the  circuit  court 
for  Washington  county,  Md.,  claiming  damages  for  his  injuries,  on 
the  allegation  of  negligence  that  the  Steel  Company  knew  or  by  the 
exercise  of  reasonable  care  could  have  known  that  the  pier  was  **green, 
weak,  def,ective,  and  of  insufficient  strength  to  carry  the  weight  for 
which  it  was  intended.'*  The  Steel  Company  gave  the  Bridge  Com- 
pany written  notice  of  the  pendency  of  the  suit  and  of  its  intention 
to  hold  the  Bridge  Company  responsible  for  any  recovery  in  favor 
of  Benning.  Benning  recovered  judgment  for  $13,500  against  the 
Steel  Company. 

After  paying  the  judgment  the  Steel  Company  brought  this  action, 
alleging  that  it  was  the  duty  o£  the  Bridge  Company  to  see  that  the 
piers  were  safe  for  the  placing  of  the  steel  superstructure;  that  the 
work  was  done  under  the  direction  of  its  engineer;  that  the  de- 
fendant knew,  or  by  the  exercise  of  reasonable  care  and  caution 
could  have  known,  that  the  pier  was  green,  defective,  and  of  insuffi- 
cient strength  to  carry  the  weight ;  and  that  nevertheless  the  defend- 
ant authorized  and  directed  the  employes  of  the  Steel  Company  to 
proceed  with  the  work  of  placing  the  steel  superstructure  on  pier  10. 
On  this  allegation  of  negligence  the  plaintiff  asked  for  judgment 
against  the  defendant  for  the  amount  of  the  judgment  in  favor  of 
Benning,  together  with  interest  and  costs. 

By  the  former  judgment  of  this  court  these  points  were  settled: 
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First.  The  judgment  of  Benning  against  the  Steel  Company  was 
conclusive  against  the  Bridge  Company  as  to  matters  necessary  to 
Benning's  recovery,  namely:  (a)  The  negligence  of  the  Steel  Com- 
pany as  a  proximate  cause  of  the  injury  in  failing  to  furnish  Benning 
a  reasonably  safe  place  to  work ;  (b)  the  absence  of  contributory 
negligence  on  the  part  of  Benning  and  of  any  act  of  a  stranger  as  an 
intervening  cause  of  the  injury;  (c)  the  correctness  of  the  verdict 
is  an  estimate  of  the  damages  suffered  by  Benning. 

Second.  The  judgment  in  favor  of  Benning  was  not  conclusive  as 
to  matters  not  necessary  to  Benning's  recovery. 

Third.  Since  the  Steel  Company  could  not  escape  liability  to  Ben- 
ning for  failure  to  perform  its  nondelegable  duty  of  furnishing  him 
a  reasonably  safe  place  to  work,  by  showing  that  it  had  relied  on 
the  Bridge  Company  to  furnish  a  safe  pier,  it  follows  that  the  judg- 
ment in  favor  of  Benning  against  the  Steel  Company  did  not  settle 
the  issue  of  negligence  between  the  Steel  Company  and  the  Bridge 
Company. 

Fourth.  The  Bridge  Company  was  bound  by  its  contract  to  use  due 
care  to  furnish  the  Steel  Company  with  a  pier  strong  enough  to 
bear  the  steel  superstructure;  and  since  the  engineer  was  the  agent 
of  the  Bridge  Company,  it  was  bound  by  his  representations  to  the 
Steel  Company  as  to  the  safety  of  the  pier  as  fully  as  if  they  had 
been  made  by  the  company  itself. 

The  questions  open  at  the  second  trial  between  the  Steel  Company 
and  the  Bridge  Company  were :  Did  the  Bridge  Company,  through 
its  engineer,  negligently  represent  to  the  Steel  Company  that  the 
pier  was  safe  so  as  to  fix  upon  itself  negligence  as  the  proximate  cause 
of  the  accident  ?  Was  the  Steel  Company  guilty  of  contributory  neg- 
ligence either  in  disregarding  the  warning  afforded  by  the  appearance 
of  the  pier  itself  or  the  opinion  o£  the  assistant  engineer  that  it  would 
not  be  safe,  or  in  using  a  battering  ram  to  force  the  girder  to  its 
proper  place  on  a  cement  pier  not  fully  dry  ? 

[1]  As  to  the  first  question  there  can  be  no  doubt  under  the  evi- 
dence. Pratt,  the  engineer  representing  the  defendant,  about  a  week 
before  the  accident,  in  answer  to  the  inquiry  of  Bickle,  plaintiff's 
foreman  in  charge  of  the  work,  told  him  it  would  be  safe  to  go  on 
the  pier  48  hours  after  the  forms  were  taken  off.  The  forms  were 
taken  off  on  December  11th,  and  no  weight  was  put  on  until  De- 
cember 15th.  The  pier  stood  the  weight  of  the  girder  on  that  day, 
but  fell  the  following  day,  when  the  work  was  continued.  As  the 
result  proved,  such  a  general  instruction  by  the  engineer,  without  in- 
spection of  the  piers,  and  without  regard  to  weather  conditions,  was 
negligence. 

[2]  The  defendant  relies  on  the  opinion,  afterwards  expressed  to 
Bickle  by  Darby,  assistant  engineer,  that  the  pier  would  not  be  safe 
when  Bickle  reached  it,  as  a  warning  not  to  rely  on  the  opinion  pre- 
viously expressed  by  Pratt  that  it  would  be  safe  to  go  on  it.  Darby 
testified  that  he  was  employed  by  Pratt  to  look  after  the  construction 
of  the  pier  and  the  fill,  and  that  he  told  Bickle,  several  days  after 
Pratt  had  left,  that  he  thought  the  pier  would  not  be  sufficiently  hard 
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for  the  superstructure  when  he  reached  it.  He  admitted,  however, 
that  he  took  no  active  steps  to  stop  the  work,  because  he  had  spoken 
to  Pratt,  who  seemed  to  think  the  pier  would  be  safe  when  the 
Steel  Company  was  ready  to  place  the  superstructure,  and  he  did  not 
deny  that  he  communicated  Pratt's  view  to  Bickle. 

In  view  of  this  last  statement,  we  are  inclined  to  think  the  warning 
of  Darby,  standing  alone,  would  not  be  evidence  to  charge  Bickle 
with  negligence  in  acting  upon  Pratt's  opinion  or  direction.  But  it  is 
to  be  considered  further  that  Bickle  knew  that  Pratt  had  not  seen  the 
pier  after  the  forms  were  off,  that  the  pier  looked  dark,  indicating 
that  it  was  not  dry,  and  that  Bickle  was  not  confident  of  the  pier  and 
undertook  to  test  it  himself  with  an  iron  bar.  More  impohant  than 
these  circumstances  was  the  testimony  of  a  number  of  witnesses  that 
the  day  before  the  accident  the  Steel  Company  used  a  battering  ram 
toi  force  the  girder  in  place.  The  plaintiff  contends  that  from  the 
evidence  as  to  the  method  of  placing  the  girders  it  is  clear  that  it  was 
not  only  unnecessary,  but  impossible,  to  use  a  battering  ram.  But  as 
to  this  position  it  is  enough  to  say  that  there  would  be  as  little  justifi- 
cation in  directing  a  verdict  for  the  plaintiff  on  the  rejection  of  this 
evidence  as  to  the  use  of  a  battering  ram  as  it  would  be  for  the  court 
to  reject  or  leave  out  of  consideration  defendant's  evidence  to  the 
effect  that  the  method  of  construction  made  the  use  of  a  battering 
ram  impossible. 

While  the  point  is  not  free  from  difficulty,  taking  the  testimony 
on  behalf  ofi  the  defendant  as  true,  we  think  it  should  have  been 
left  to  the  jury  to  decide  whether  Bickle  was  negligent  in  going  on 
the  pier  relying  on  Pratt's  statement  or  opinion,  after  he  had  received 
a  later  and  contrary  opinion  from  the  assistant  engineer,  after  he  had 
observed  that  the  pier  was  not  dry,  and  after  he  had  used  a  bat- 
tering ram.  On  review  of  the  whole  testimony,  we  think  there 
was  such  evidence  of  contributory  negligence  on  the  part  of  the 
plaintiff  as  to  require  that  issue  to  be  submitted  to  the  jury.  It  was 
therefore  error  to  direct  a  verdict  for  the  plaintiff. 

[3]  It  is  insisted,  however,  that  Bickle  was  a  fellow  servant  of 
Benning,  and  that  his  neglect  of  duty  to  Benning  cannot  be  imputed 
to  the  plaintiff  company.  Bickle  was  in  sole  charge  ofc  the  work  at 
the  bridge,  and  to  the  extent  that  the  plaintiff  left  to  him  the  duty 
of  seeing  that  Benning  had  a  safe  place  to  work  he  was  not  a  fel- 
k>w  servant  of  Benning,  but  a  representative  of  the  master.  Cer- 
tainly, on  the  issue  of  negligence  between  the  plaintiff  and  the  defend- 
ant, the  plaintiff  cannot  escape  the  charge  of,  negligence  in  the  work 
which  the  plaintiff  had  intrusted  to  Bickle  on  the  ground  that  he  was 
a  fellow  servant  of  Benning. 

[4]  The  defendant  offered  the  testimony  of  several  expert  witnesses 
to  the  effect  that  the  ramming  or  battering  of  the  pier  would  weaken 
the  pier  and  make  it  more  liable  to  fall.  The  questions  were  rejected ; 
the  court  saying: 

"This  testimony  Is  excluded,  because  the  court  is  of  opinion  that  the 
matter  inquired  of  is  not  a  matter  for  expert  testimony,  but  is  to  be  proven  by 
the  facts  and  conditions  as  they  existed,  of  which  the  jury  is  to  be  the  judge, 
and,  further,  because  of  the  contention  of  counsel  that  it  does  not  fully  state 
the  facts  that  existed  in  the  case  and  state  some  that  do  not  exist." 


Digitized  by  VjOOQIC 


MANHATTAN   CITY  <&  I.  BY.  CO.  V.  GENERAL  ELECTRIC  CO.        171 

No  witness  could  testify  from  his  own  observation  that  the  ham- 
mering oi  the  pner  contributed  to  its  fall.  It  seems,  therefore,  clearly 
competent  to  show  by  witnesses  familiar  with  concrete  construction 
that  the  hammering  described  would  materially  weaken  the  pier. 

Reversed. 


(226  Fed.  173) 

MANHATTAN  CITY  &  INTERURBAN  RY.  CO.  et  al.  v.  GENERAL 
ELECTRIC  CO.* 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  7,  1915.) 

No.  4244. 

1.  Sales  ^=:»384 — Breach — Measure  of  Dama6es. 

The  measure  of  damages  for  breach  of  contract  of  sale  of  personal 
property  Is  the  difference  between  the  market  and  the  contract  price,  this 
rule  applying  to  manufactured  articles  which  are  staple  and  have  a 
known  market  value,  but  not  to  specially  manufactured  articles,  and 
hence,  though  the  article  was  manufactured  in  response  to  a  particular 
order,  evidence  that  it  was  a  staple  article  was  admissible. 

[Ed.  Note.~For  other  cases,  see  Sales,  Cent  Dig.  §§  1098-1107;  Dec. 
Dig.  €=>384.] 

2l  Sales  ^=>384 — Breach — Effect. 

There  should  be  nothing  punitive  in  damages  awarded  for  breach  of  a 
contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1098-1107;  Dec. 
Dig.  <S=>384.] 

3.  Sales  ^=>384 — Contracts — Breach. 

Whether  an  article  Is  staple  or  not  cannot  be  determined  wholly  by  the 
form  of  the  contract  of  sale,  for  when  an  article  is  ordered  frequently 
specifications  are  merely  to  indentlfy  the  article  as  of  a  particular  class. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  109a-1107;  Dec. 
Dig.  <8=»384.] 

4.  Evidence  <5=>471 — Sale — Breach  of  Contract — Opinion  Evidence. 

In  an  action  for  the  buyer's  breach  of  a  contract  of  sale  where  the 
manufacturer  claimed  that  the  article  was  one  of  special  manufac- 
ture, evidence  of  the  number  of  such  articles  used  in  the  trade,  rather 
than  opinion  evidence  as  to  whether  it  was  special  or  not,  should  be  given. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  2149-2151; 
Dec  Dig.  «=»471.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Action  by  the  General  Electric  Company  against  the  Manhattan  City 
&  Interurban  Railway  Company  and  others.  There  was  a  judgment 
for  plaintiff,  and  defendants  bring  error.  Reversed,  with  directions 
to  grant  a  new  trial. 

F.  S.  Jackson,  of  Topeka,  Kan.  (R.  P.  Evans,  of  Manhattan,  Kan., 
on  the  brief),  for  plaintiffs  in  error. 

David  F.  Carson,  of  Kansas  City,  Kan.  (James  T.  Cochran,  of  Kan- 
sas City,  Kan.,  on  the  brief),  for  defendant  in  error. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

6=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
'Rehearing  denied  November  10.  191S. 
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AMIDON,  District  Judge.  [1]  This  action  was  brought  by  the 
General  Electric  Company  against  the  Manhattan  City  &  Interurban 
Railway  Company  on  a  contract  in  which  the  plaintiff  agreed  to  manu- 
facture and  sell  to  the  defendant  an  electrical  generator  and  certain 
accessories,  at  the  agreed  price  of  $3,736.  The  contract  is  in  the  form 
of  a  proposal  from  plaintiff  to  defendant,  and  an  acceptance  by  de- 
fendant. When  plaintiff  had  completed  the  machinery,  and  had  it  ready 
for  shipment,  it  asked  for  shipping  directions.  For  one  cause  and  an- 
other such  directions  were  delayed.  Finally  the  Manhattan  Company  de- 
cided to  put  in  another  system  based  on  a  supply  of  electric  current  from 
water  power.  It  had  negotiations  with  the  plaintiff  looking  to  the 
abandonment  of  the  contract,  and  the  supplying  by  plaintiff  to  defend- 
ant of  extensive  machinery,  whose  purchase  price  amounted  to  some 
$10,000,  to  be  used  in  instalHng  this  later  system.  Finally,  however, 
the  defendant  did  not  purchase  its  machinery  for  this  new  plant  from 
plaintiff.  It  also  declined  to  accept  the  machinery  covered  by  the  con- 
tract, and  asked  to  be  released  therefrom  upon  what  is  referred  to 
in  the  correspondence  as  a  cancellation  charge.  This  led  to  a  complete 
disagreement  between  the  parties,  and  the  present  suit  was  brought, 
resulting  in  a  judgment  in  favor  of  the  plaintiff  for  the  full  contract 
price.  All  the  assignments  of  error  are  based  upon  the  claim  that  the 
trial  court  adopted  an  erroneous  measure  of  damages  and  refused' to 
permit  the  defendant  to  introduce  what  would  have  been  competent 
evidence  if  another  measure  of  damage  had  been  entertained.  The 
theory  of  the  plaintiff  which  was  adopted  by  the  trial  court  was  that 
the  contract  provided  for  the  manufacture  of  a  special  article  which 
had  no  market  value.  The  machinery  has  never  been  accepted,  and  is 
held  at  plaintiff's  factory  at  Schenectady,  N.  Y.  Raintiff,  however, 
insists  that  it  holds  the  property  subject  to  defendant's  order,  and  is 
entitled  to  recover  the  full  purchase  price.  Defendant,  on  the  other 
hand,  insists  that  the  articles  covered  by  the  order  are  staple  articles, 
having  a  recognized  market  value  and  a  ready  sale ;  and  that  the  prop- 
er measure  of  damages  is  the  difference  between  such  market  price  and 
the  contract  price.  It  offered  to  prove  these  facts,  but  was  denied  the 
right  to  present  evidence  of  that  kind  by  the  trial  court,  to  which  an 
exception  was  saved. 

We  think  this  was  error.  The  measure  bf  damages  for  the  breach 
of  a  contract  of  sale  of  personal  property  is  the  difference  between  the 
market  and  the  contract  price.  This  rule  applies  to  manufactured 
articles  when  they  are  staple  and  have  a  known  market  value  and  a 
ready  sale.  Kingman  v.  Western  Mfg.  Co.,  92  Fed.  486,  34  C. 
C.  A.  489;  Malcomson  v.  Reeves  Pulley  Co.,  167  Fed.  939,  93 
C.  C.  A.  339;  2  Sedgwick  on  Damages,  §  752,  p.  1568  (9th  Ed.); 
Williston  on  Sales,  §  564.  The  only  reason  for  applying  a  different 
rule  to  manufactured  articles  is  that  sometimes  they  are  made  for  a 
special  purpose,  and  have  no  value  except  to  the  person  who  intends  to 
apply  them  to  that  purpose.  If  he  rejects  them  in  violation  of  his  con- 
tract, there  is  no  market  in  which  the  maker  can  easily  sell  them  in  the 
usual  course  of  trade.  At  the  time  when  the  rule  was  first  developed 
in  regard  to  manufactured  articles,  such  articles  were  usually  made 
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to  fill  a  special  order,  and  often  embodied  the  idiosyncrasies  of  the 
buyer.  This  was  the  case  in  Bement  v.  Smith,  15  Wend.  (N.  Y.)  493; 
Shawhan  v.  Van  Nest,  25  Ohio  St.  490,  18  Am.  Rep.  313;  and  Ballen- 
tine  V.  Robinson,  46  Pa.  177.  They  involved  such  articles  as  a  carriage, 
a  farm  wagon,  and  an  engine.  At  that  time  such  articles  were  usually 
made  to  fill  a  special  order,  and  the  law  was  responsive  to  the  industrial 
conditions  then  existing.  A  great  revolution  has  since  taken  place  in 
industry.  The  standardization  of  machines  and  parts  of  machines  has 
been  one  of  the  capital  features  of  industrial  progress.  At  the  present 
time,  everything  from  farm  implements  to  railroad  locomotives  are 
standardized,  and  their  parts  made  in  large  numbers.  The  manufacture 
of  any  specific  machine  consists  simply  in  assembling  the  parts.  Such 
articles  are  now  quite  as  staple  merchandise  in  the  world  of  trade  as 
were  ordinary  goods  and  wares  a  generation  ago.  Every  large  manu- 
facturer, like  the  plaintiff,  is  a  merchant  on  a  larger  scale  and  in  a  truer 
sense  than  was  the  old  storekeeper  at  the  middle  of  the  last  century.  In 
appl3dng  the  law  courts  must  take  cognizance  of  such  changes.  To  al- 
low the  seller  to  recover  the  full  purchase  price  of  an  article,  and  com- 
pel the  buyer  to  accept  it  whether  he  wants  it  or  not,  is  to  grant  specific 
performance  of  a  contract  for  the  sale  of  personal  property  in  favor  of 
the  seller,  when  no  such  relief  could  or  would  be  granted  in  favor  of 
the  buyer.  This  is  against  the  well-established  doctrines  of  courts 
of  equity.  It  not  only  contravenes  the  rule  that  damages  are  a  plain, 
speedy,  and  complete  remedy  for  such  a  wrong,  but  imposes  a  grave 
hardship  upon  the  buyer  without  any  corresponding  benefit  to  the  sel- 
ler. When  the  article  is  really  a  special  manufacture  to  meet  the  peculiar 
needs  of  the  buyer,  and  having  no  sale  in  the  market,  then  every  con- 
sideration which  supports  the  specific  performance  of  a  contract  for 
the  sale  of  real  property  is  present.  Damages  are  not  an  adequate 
remedy  for  the  breach  of  such  a  contract.  On  the  other  hand,  if  the 
article  is  staple,  and  has  a  ready  sale  in  the  market,  the  seller  who 
still  retains  it  is  given  the  full  benefit  of  his  contract  when  he  is  award- 
ed as  damages  the  difference  between  the  contract  and  the  market 
price.  The  vendor  is  always  in  touch  with  the  market.  It  is  easy  for 
him  to  resell  the  article.  The  vendee  has  none  of  these  advantages. 
Again,  in  a  case  like  the  present,  when  the  article  is  still  in  the  hands 
of  the  manufacturer  at  a  remote  point,  the  expense  of  shipment  is 
saved.  The  article  is  left  in  the  hands  of  the  vendor  to  be  shipped 
directly  to  another  purchaser.  The  vendor  can  look  to  the  whole  field 
of  commerce  to  find  the  most  advantageous  buyer.  The  vendee  has 
none  of  these  facilities  for  disposing  of  the  article  if  he  is  compelled 
to  accept  it. 

[2]  There  should  be  nothing  punitive  in  the  damages  which  courts 
award  for  the  violation  of  a  contract  of  sale.  Compensation  is  all  that 
the  seller  is  entitled  to.  It  is  certainly  as  much  the  duty  of  courts  as 
of  parties  to  mitigate  damages  when  that  can  be  done  consistently 
with  awarding  full  compensation. 

[3]  Whether  an  article  is  staple  or  not  cannot  be  determined  wholly 
by  the  form  of  the  contract.  When  such  an  article  is  ordered,  there 
are  frequently  embodied  in  the  contract  specifications  quite  as  definite 
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as  those  embodied  in  the  contract  here  in  suit.  The  object  of  such 
specifications,  however,  is  not  to  guide  the  manufacturer  in  producing 
a  specific  article  to  supply  the  contract,  but  rather  to  identify  clearly  a 
staple  article  of  a  certain  class.  It  is  not  true  to  the  actual  facts  of 
industry  to  say  that  an  article  covered  by  such  an  order  is  a  special 
manufacture  to  meet  the  vendee's  requirement  as  that  rule  has  been 
used  in  earlier  decisions.  The  article  at  the  present  time  is  seldom 
manufactured  specifically  for  the  vendee.  The  only  object  of  the 
specifications  is  to  clearly  identify  an  article  of  a  specific  class. 

[4]  It  was  the  duty  of  the  trial  court  to  receive  evidence  irom  the 
plaintiff,  as  it  did,  tending  to  show  that  the  generator  waa  a  special 
manufacture  to  fill  defendant's  order,  and  has  no  staple  market  value 
or  ready  sale.  It  was,  however,  equally  incumbent  upon  the  trial  court 
to  receive  evidence  from  the  defendant  tending  to  show  that  the  gen- 
erator was  a  staple  article  of  commerce,  having  an  established  market 
value,  and  a  ready  sale.  The  evidence  offered  by  the  defendant  was 
competent,  and  should  have  been  received.  As  the  case  is  to  be  again 
tried,  we  think  we  ought  to  add,  however,  that  it  was  not  the  most 
satisfactory  evidence  to  g^ide  in  the  determination  of  this  issue. 
Whether  the  article  was  a  staple  article  of  commerce  ought  to  be  de- 
termined not  simply  by  the  opinion  of  men  having  a  somewhat  limited 
experience  in  the  general  field  of  electrical  trade,  but  ought  to  be 
shown  by  the  actual  process  of  manufacture  of  such  articles,  and  es- 
pecially by  the  number  of  generators  of  the  particular  class  sold  an- 
nually. Opinion  evidence  certainly  ought  to  be  supplemented  by  the 
actual  facts  of  the  trade. 

The  judgment  is  reversed,  with  directions  to  grant  a  new  trial. 


(226  Fed.  17Q) 

ANICKER  V.  GUNSBURG  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  4,  1915.) 

Na  4228. 

Indians  ^=>lC—rjANDS— Lease— Approval 

Act  April  20,  1906,  c.  1870,  §  20,  34  Stat.  145,  provides  that  all  leases 
of  full-blood  Creek  allottees  shall  be  subject  to  approval  by  the  Secre- 
tary of  the  Interior,  and  void  without  such  approval,  and  that  leases 
for  more  than  one  year  shall  be  recorded  under  the  recording  law  in 
force  in  the  Indian  Territory.  Act  May  27,  1908,  c.  199,  §  2,  35  Stat. 
312,  provides  that  leases  of  restricted  lands  for  oil  and  gas  purposes 
may  be  made  with  the  approval  of  the  Secretary  under  rules  approved 
by  him.  Act  March  1,  1907,  c.  2285,  34  Stat.  1026,  provides  that  the  filing 
of  any  lease  in  the  office  of  the  Indian  agent  at  Muskogee,  Ind.  Ter., 
shall  be  deemed  constructive  notice.  A  rule  of  the  department  declared 
that  all  leases  should  be  filed  by  the  lessor  within  30  days  from  execu- 
tion with  the  Indian  agent  et  Muskogee.  A  full-blood  Creek  on  March 
20,  1912,  executed  an  oil  and  gas  lease,  which  was  filed  April  5th,  within 
30  days,  and  on  March  28th  executed  another  lease,  filed  March  30tli. 
Held,  that  the  filing  was  limited  to  giving  notice  to  parties  dealing  with 
the  property,  and  had  no  bearing  on  the  Secretary's  discretion,  and  that 

^=jFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DIgesu  &  Indexes 
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tbe  Secretary's  approval  of  tlie  first  executed  lease  established  its  prior- 
ity. 
[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  J  45;    Dec.  Dig. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  in  equity  by  William  J.  Anicker  against  David  Gunsburg  and 
the  Southwestern  Petroleum  Company.  From  a  judgment  dismissing 
the  bill,  plaintiff  appeals.    Affirmed. 

J.  B.  Furry  and  R.  W.  Stoutz,  both  of  Muskogee,  Okl.  (J.  W.  Zeve- 
ly,  J.  M.  Givens,  and  E.  C.  Hotter,  all  of  Muskogee,  Okl.,  on  the 
brief),  for  appellant. 

George  S.  Ramsey,  of  Muskogee,  Okl.  (Edgar  A.  De  Meules,  of 
Muskogee,  Okl.,  and  John  M.  Chick  and  R.  J.  Boone,  both  of  Tulsa, 
Okl.,  on  the  brief),  for  appellees. 

Before  HOOK  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  This  suit  involves  conflicting  claims  un- 
der two  successive  oil  and  gas  leases  on  80  acres  of  land,  made  by 
one  Richards,  a  full-blood  Creek.  The  Indian  executed  a  lease  of 
the  property  in  favor  of  Gunsburg,  on  March  20,  1912,  which  was 
filed  April  5,  1912.  He  executed  a  lease  on  the  same  property  to 
Anicker,  on  March  28th,  which  was  filed  March  30th.  It  will  thus 
be  ceen  that  the  Gunsburg  lease  is  prior  in  date  and  was  filed  within 
30  days  from  the  date  of  its  execution ;  whereas  the  Anicker  lease 
is  subsequent  in  date,  but  was  filed  prior  to  the  filing  of  the  Gunsburg 
lease.    The  rule  of  the  Department  on  the  subject  is  as  follows: 

"All  leases  shaU  be  in  quadruplicate,  and,  with  the  papers  required,  shall  be 
filed  within  thirty  days  from  and  after  the  date  of  execution  by  the  lessor 
with  the  United  States  Indian  agent  at  Union  agency,  Muskogee,  Oklahoma." 

Under  this  rule  it  has  been  the  practice  of  the  Department  to  hold 
that,  during  the  30-day  period  mentioned  in  the  rule,  priority  of  the 
date  of  execution  of  a  lease,  rather  than  priority  of  date  of  filing,  de- 
termines priority  of  right.  This,  it  will  be  seen,  fails  to  give  a  con- 
trolling effect  to  the  registry  laws  as  to  the  inchoate  rights  created 
by  an  oil  and  gas  lease,  signed  by  the  Indian,  but  not  approved  by 
the  Secretary  of  the  Interior.  A  hearing  was  had  before  the  United 
States  Indian  superintendent  at  Muskogee,  in  respect  to  these  two 
leases,  and  two  other  conflicting  leases,  covering  the  same  property. 
The  parties  appeared  and  were  fully  heard,  and  the  superintendent 
recommended  that  the  Gunsburg  lease  be  approved.  The  matter  was 
again  heard  before  the  Secretary  of  the  Interior,  and  upon  applica- 
tion of  Anicker  a  rehearing  was  granted.  The  holding  of  all  these 
oflScers  was  that  the  Gunsburg  lease  ought  to  be  approved  by  the  Secre- 
tary of  the  Interior,  and  it  was  so  approved.  Anicker,  claiming  that 
the  approval  of  the  Secretary  was  the  result  of  a  clear  mistake  of  law, 
brought  this  suit  in  equity  against  Gunsburg,  and  asks  that  he  be  de- 
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creed  to  hold  all  the  right  which  he  acquired  under  the  lease  in  trust 
for  Anicker,  and  be  required  to  execute  an  assignment  of  the  lease 
to  him.     The  trial  court  dismissed  the  bill,  and  Anicker  appeals. 

Section  20  of  the  Act  of  April  26,  1906  (34  Stat,  at  Large,  145,  c 
1876),  provides  that: 

"All  leases  and  rental  contracts,  except  leases  and  rental  contracts  for  not 
exceeding  one  year  for  af^icultural  purposes  for  lands  other  than  homesteads, 
of  full-blood  allottees  of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and  Semi- 
nole Tril)es  shall  be  in  writing  and  subject  to  approval  by  the  Secretary  of  the 
Interior,  and  shall  be  absolutely  void  and  of  no  effect  without  such  approval: 
Provided,  •  ♦  ♦  that  all  leases  entered  into  for  a  period  of  more  than  one 
year  shall  be  recorded  in  conformity  to  the  law  applicable  to  recording  in- 
struments now  in  force  in  said  Indian  Territory." 

Section  2  of  the  act  of  May  27,  1908  (35  Stat,  at  Large,  312,  c  199), 
provides : 

*'That  leases  of  restricted  lands  for  oil,  gas  or  other  mining  purposes, 
♦  ♦  ♦  may  be  made,  with  the  approval  of  the  Secretary  of  the  Interior, 
under  rules  and  regulations  approved  by  the  Secretary  of  the  Interior,  and 
not  otherwise." 

The  act  of  March  1,  1907  (34  Stat,  at  Large,  1026,  c.  2285),  provides 
as  follows: 

"The  filing  heretofore  or  hereafter  of  any  lease  In  the  ofiice  of  the  United 
States  Indian  agent,  Union  agency,  Muskogee,  Indian  Territory,  shall  be 
deemed  constructive  notice.** 

These  are  the  statutory  provisions  which  have  a  bearing  on  the 
case.  Anicker  insists  that  the  provisions  requiring  such  instruments 
to  be  filed,  make  it  the  legal  duty  of  the  Secretary  of  the  Interior  to 
approve  his  lease,  in  preference  to  the  Gunsburg  lease.  We  think  this 
contention  is  unsound  for  two  reasons:  First,  whatever  may  be  the 
effect  of  the  registry  provisions  in  regard  to  these  inchoate  leases  prior 
to  their  approval  by  the  Secretary  of  the  Interior,  that  effect  is  con- 
fined to  imparting  notice  to  parties  dealing  with  the  property,  and  has 
no  bearing  whatever  upon  the  discretion  which  the  law  grants  to  the 
Secretary  of  the  Interior  in  his  guardianship  over  the  Indians.  Sec- 
ond, because  the  rule  invoked  by  plaintiff  that  a  patent  for  public 
lands,  issued  through  a  clear  mistake  of  law  or  fact,  will  be  held  to 
create  a  trust  in  favor  of  the  party  justly  entitled  to  the  land,  has  no 
proper  application  to  the  approval  of  gas  and  oil  leases  by  the  Secre- 
tary of  the  Interior.  That  is  so  because  there  are  no  acts  specified  in 
any  law  by  the  doing  of  which  any  person  can  acquire  a  legal  right 
to  the  approval  of  such  a  lease.  The  whole  subject,  on  the  other  hand, 
is  left  in  the  field  of  bargain  and  contract,  and  the  Secretary  of  the 
Interior,  in  exercising  this  discretion,  as  the  guardian  of  the  Indians, 
has  all  the  freedom  which  a  private  person  would  possess  in  respect 
of  such  a  contract.  The  statute  requires  him  to  make  rules  and  regu- 
lations for  the  guidance  of  parties  seeking  such  leases,  and  to  the  ex- 
tent that  such  rules  and  regulations  are  made  the  discretion  of  the 
Secretary  of  the  Interior  is  restricted,  but  not  otherwise.  The  differ- 
ence between  the  approval  of  these  oil  and  gas  leases,  and  the  issuance 
of  patents  for  public  lands,  is  clear.  Take,  for  example,  the  hcnnestead 
law.    Under  it  persons  possessing  certain  qualifications  may  do  certain 
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specific  acts,  such  as  filing,  residence,  and  making  improvement,  and 
by  doing  these  acts  the  homestead  law  provides  that  the  entryman  shall 
acquire  a  right  to  a  patent  for  the  land.  It  is  the  function  of  the  of- 
ficials of  the  Land  DNepartment  in  administering  these  laws  to  ascertain 
whether  entrymen  have  complied  with  their  provisions.  If,  notwith- 
standing such  compliance,  a  patent  is  issued  to  another  person,  by  a 
clear  mistake  of  law,  or  a  gross  mistake  of  fact,  the  holder  of  such 
a  patent  may  be  decreed  to  be  a  trustee  for  the  party  to  whom  the 
patent  should  have  been  issued.  In  the  case  of  gas  and  oil  leases,  on 
the  other  hand,  the  law  does  not  specify  any  acts  by  the  doing  of  which 
a  party  can  acquire  a  legal  right  to  the  approval  of  the  Secretary  of 
the  Interior.  While  that  offiger  cannot  initiate  a  lease,  his  approval 
is  really  the  dominant  factor  in  the  making  of  such  instruments.  The 
evidence  in  this  case  leaves  no  room  for  doubt  about  the  wisdom  of 
the  statute  which  gives  him  this  power.  The  Indian  is  wholly  in- 
capable of  disposing  of  the  valuable  rights  which  are  frequently  in- 
volved in  such  leases.  The  real  investigation  must  be  made  by  officers 
of  the  government.  Otherwise  the  rights  of  the  Indian  would  be  fre- 
quently sacrificed. 

The  rule  of  the  Department  giving  30  days  for  the  filing  of  leases 
at  the  Indian  agency  has  been  in  force  for  many  years.  It  is  well  un- 
derstood.   As  the  Secretary  of  the  Interior  states  in  his  opinion : 

**It  is  salted  to  the  conditions  in  wliich  the  oil  and  gas  leasing  business  is 
carried  on.  In  very  many  eases  a  considerable  time  is  required  after  the  sig- 
nature of  a  lessor  is  obtained  for  the  execution  by  the  lessee,  and  making  of 
the  bond  and  other  papers.  The  Secretary,  in  the  exercise  of  the  power  vested 
in  him  by  law,  has  given  30  days  for  this  purpose.  The  only  inconvenience 
which  may  foUow  the  enforcement  of  the  rule  is  where  some  enterprising  per- 
son in  keen  competition  to  secure  a  promising  piece  of  land,  induces  an  allottee 
to  execute  a  lease  to  him,  after  he  has  already  leased  it  to  another ;  and, 
having  filed  his  lease  at  the  agency,  is  subsequently  informed  that  the  lease 
executed  prior  to  his  has  been  duly  filed  and  takes  precedence." 

The  final  word  of  the  Secretary  of  the  Interior  is  as  follows: 

"Until  approved  by  the  Secretary,  the  lease  was  not  a  completed  instru- 
ment, and  the  fact  of  its  having  been  recorded  in  a  county  oflice  cannot  estop 
the  Secretary  from  finding  that  another  lease  regularly  executed  and  filed  is 
more  for  the  allottee's  interest,  and  better  entitled  to  approval." 

These  views  of  the  Secretary  of  the  Interior  embody  administrative 
experience  and  seem  to  us  to  be  sound. 

Plaintiff  relies  much  upon  our  opinion  in  Shulthis  v.  McDougal,  170 
Fed.  529,  95  C.  C.  A.  615.  The  lease  there  was  executed  by  an  In- 
dian by  tile  name  of  Berryhill.  About  a  month  after  he  executed  the 
lease  a  statute  was  passed  which  gave  him  unrestricted  power  to  con- 
vey his  property.  Acting  under  this  power  he  executed  a  deed  for 
the  property  upon  the  consideration  of  $2,000.  About  a  year  later  the 
holder  of  the  lease  secured  its  approval  by  the  Secretary  of  the  In- 
terior, and  then  sought  by  an  application  of  the  doctrine  of  relation 
to  have  his  lease  given  priority  over  the  deed.  We  held  that  the  regis- 
tration law  precluded  him  from  thus  defeating  the  deed.  This  is 
clearly  an  application  of  the  registry  law  to  conflicting  claims  on  the 
part  of  private  individuals,  and  has  nothing  to  do  with  the  discretion 
141  C.C.A.— 12 
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vested  in  the  Secretary  of  the  Interior  in  regard  to  approving  oil  and 
gas  leases.  By  a  familiar  rule,  what  is  said  in  the  opinion  in  regard 
to  the  registry  law  must  be  confined  to  the  question  that  was  actually 
before  the  court. 

In  our  judgment  the  present  case  falls  clearly  within  the  rule  which 
was  enforced  in  the  case  of  United  States  v.  Hitchcock,  205  U.  S.  80, 
27  Sup.  Ct.  423,  51  L.  Ed.  718.  The  discretion  of  the  Secretary  of 
the  Interior  there  was  no  more  controlling  than  it  is  here.  The  mere 
fact  that  the  superintendent  of  the  agency  and  the  Secretary  of  the 
Interior  gave  their  reasons  for  deciding  in  favor  of  the  Gunsburg  lease 
did  not  impair  the  broad  discretion  which  the  law  grants  to  the  Secre- 
tary of  the  Interior. 

The  decision  is  affirmed. 


(226  Fed.  180) 

UNITED  STATES  V.  KOLENO  et  aL 

(Circuit  Court  of  Appeals,  Elghtli  Circuit    September  4, 1915.) 

No.  4095. 

1.  LmrrATioN  of  Actions  ^=»11 — Partirs — Unffed  States. 

Generally  the  statute  of  limitations  does  not  run  against  the  United 
States. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  {{ 
35-39;   Dec  Dig.  «=»ll.] 

2.  Public  I^nds  ^=:»120 — Patents — Fraud— Action  fob  Damages — ^Ldota- 

TIONS. 

Act  March  3,  1891,  c  561,  {  8,  26  Stat  1099,  and  Act  March  3,  1891,  c. 
550.  26  Stat.  1093  (Comp.  St  1913,  §  5114),  providing  that  suits  by  the 
United  States  to  annul  any  patent  theretofore  issued  shall  be  brought 
within  five  years  from  the  passage  of  the  act,  and  that  suits  to  annul 
patents  thereafter  issued  shall  be  brought  within  six  years  after  the  issu- 
ance of  such  patents,  was  strictly  a  statute  of  limitations,  and  did  not 
create  the  right  to  maintain  an  action  to  set  aside  the  patent 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  {{  332-335; 
Dec.  Dig.  «=>120.] 

8.  Public  Lands  <S=»120 — Patents — Fraud — Effect. 

Patents  procured  from  the  United  States  by  fraud  are  not  void  but 
voidable,  and  the  government  may  elect  to  rescind  the  patent,  or  to 
ratify  it  and  sue  for  damages. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  {{  332-335; 
Dec.  Dig.  <S=»120.] 

4.  Public  Lands  ^=>120 — ^Patents — Fraud — Bona  Fide  Purchaser. 

No  action  lies  by  the  United  States  against  bona  fide  purchasers  from  a 
patentee  for  value  without  notice  of  frau^,  which  right  of  the  purchaser 
exists  independent  of  any  statutory  provision  in  his  behalf. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  §§  332-335; 
Dec  Dig.  <g=>120. 

Bona  fide  purchasers  of  public  lands,  see  notes  to  United  States  v.  De- 
troit Timber  &  Lumber  Co.,  67  C.  C.  A.  13 ;  McClure  v.  United  States,  lU 
C.  C.  A.  4.] 

C=9For  other  cases  tee  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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S.  Attorney  Ge.xebal  ^=»7 — Patents — Fraud — Ratification  and  Recovery 
OF  Damages — Election  by  Attorney  General. 

The  government's  right  to  elect  to  rescind  a  patent  procured  by  fraud, 
or  to  rati^  it  and  sue  for  damages,  may  be  exercised  by  the  Attorney 
General  through  the  United  States  district  attorney. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  General,  Cent.  Dig.  §§  8-10 ; 
Dec.  Dig.  «=»7.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Wyoming. 

Suit  at  law  by  the  United  States  of  America  against  Lewis  Koleno 
and  another.  Judgment  for  defendants,  dismissing  the  suit,  and  plain- 
tiff brings  error.  Reversed,  and  case  remanded,  with  direction  to  set 
aside  the  order  of  dismissal,  to  overrule  the  demurrer  to  the  peti- 
tion, and  to  give  defendants  an  opportunity  to  answer. 

Charles  L.  Rigdon,  U.  S.  Atty.,  of  Cheyenne,  Wyo.  (David  J.  How- 
ell, Asst.  U.  S.  Atty.,  of  Cheyenne,  Wyo.,  on  the  brief),  for  the  United 
States. 

Clark  &  Clark,  of  Cheyenne,  Wyo.,  for  defendants  in  error. 

Before  SANBORN,  ADAMS,  and  SMITH,  Circuit  Judges. 

SMITH,  Circuit  Judge.  This  is  a  suit  at  law  to  recover  of  the 
defendants  the  alleged  value  of  certain  land  patented  by  the  United 
States  to  defendant  Lewis  Koleno,  on  June  30,  1906,  under  the  timber 
and  stone  law.    Act  June  3,  1878,  c.  151,  20  Stat.  89. 

The  petition  alleges  that  the  defendant  Koleno  was  a  minor  and 
meligible  to  make  the  entry  for  that  reason  at  the  time  of  the  entry 
of  said  land,  that  his  witnesses  were  the  defendant  Samuel  Joss  and 
one  Clara  M.  Joss,  that  on  the  date  on  which  proof  was  made  on  said 
entry,  to  wit,  March  9,  1906,  the  said  Lewis  Koleno,  in  pursuance 
of  a  previous  agreement,  did  convey  the  land  to  said  Samuel  Joss, 
that  said  lands  were  chiefly  valuable  for  grazing  purposes  and  a 
part  of  them  for  agricultural  purposes,  and  they  were  obtained  from 
the  government  by  false  testimony  of  the  defendants  Koleno  and 
Joss.  It  is  further  alleged  that  the  defendant  Joss  mortgaged  this 
land  with  others  on  October  7,  1911,  to  George  W.  Metcalf  as  se- 
curity for  $19,760,  and  the  petition  prays  that  the  government  recov- 
er the  value  of  said  lands  at  the  time  of  the  patent,  which  is  alleged 
to  have  been  $650.64  and  costs. 

A  demurrer  was  filed : 

•That  said  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  these  defendants." 

This  demurrer  was  sustained,  and,  the  plaintiff  failing  to  plead  over, 
the  case  was  dismissed,  and  the  United  States  sued  out  this  writ  of 
error.  The  demurrer  being  upon  the  ground  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendants,  it  becomes  important  to  first  ascertain,  if  possible,  what 
defense  was  relied  on  by  the  defendants  and  by  the  district  court.  In 
their  brief  appellees  say : 
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'The  demorrer  was  presented  to  tbe  court  below,  and  we  assume  was  sus- 
tained by  that  court  upon  two  grounds:  (1)  That  the  necessary  result  of  the 
suit  to  recover  the  value  of  lands  fraudulently  acquired  is  the  ratification  of 
the  patent,  and  Congress  has  never  authorized  the  Attorney  General  or  any 
other  officer  to  so  bind  the  government  (2)  That  it  cannot  be  presumed  that 
Congress,  which  has  ^lacted  a  statute  of  limitation  up<m  suits  in  equity  to  re- 
cover the  land  itself,  has  intended  that  there  should  be  any  recovery  of  the 
value  of  the  land  by  action  at  law,  the  prosecution  of  which  would  never  be 
barred." 

The  brief  continues: 

**It  cannot  be  contended,  of  course,  that  the  federal  government  does  not 
have  all  of  the  legal  rights  of  any  individual  providing  the  statutes  permit 
of  their  exercise,  and  among  such  rights  of  course  is  the  right  to  recover  by 
an  action  at  law  the  damages  sustained  through  fraudulent  acquisition  of 
public  lands  and  the  alternative  right,  at  the  option  of  the  government,  to 
recover  the  lands  by  suit  in  equity.  But  undoubtedly  the  government  in  the 
exercise  of  any  such  legal  right  is  bound  by  the  same  legal  rules  as  are  appli- 
cable to  any  private  individual,  and  one  of  these  rules  is  that  any  person  who 
has  been  fraudulently  deprived  of  property  and  who  elects  to  recover  by  an 
action  at  law  the  damages  sustained  thereby,  in^ead  of  recovering  the  prop- 
erty itself,  is  conclusively  presumed  to  ratify  the  transaction  and  cannot 
thereafter  recover  the  property  itself. 

"It  is  our  contention  that  neither  the  United  States  district  attorney  nor  the 
Attorney  General,  nor  even  the  President  himself,  has  the  power  to  assent  to 
a  fraudulent  transfer  of  public  lands;  that  the  title  to  public  land  can  be 
acquired,  as  has  been  frequently  determined  by  the  federal  courts,  only  by 
compliance  with  the  public  land  laws  or  through  the  action  of  the  statute  of 
limitations;  and  that  no  administrative  or  executive  c^cer  can  bind  the 
federal  government  by  assenting  to  the  transfer  of  public  lands  in  any  manner 
not  expressly  authorized  by  the  public  land  laws.'* 

[1,2]  Generally  the  statute  of  limitations  does  not  run  against  the 
United  States.  United  States  v.  Knight,  14  Pet.  301,  315,  10  I,.  Ed. 
465;  United  States  v.  Throckmorton,  98  U.  S.  61,  64,  25  L.  Ed.  93; 
and  numerous  other  decisions.  Congress,  however,  passed  two  stat- 
utes in  the  following  form: 

"Sec.  8.  That  suits  by  the  United  States  to  vacate  and  annul  any  patent 
heretofore  issued  shall  only  be  brought  within  five  years  from  the  passage  of 
this  act,  and  suits  to  vacate  and  annul  patents  hereafter  issued  shall  only 
be  brought  within  six  years  after  the  date  of  the  issuance  of  such  patents." 
Chapter  559,  Acts  51st  Congress,  26  Statutes,  1093;  Chapter  561,  Acts  51st 
Congress,  26  Statutes,  1095,  1099. 

[3-6]  The  present  concern  is,  not  whether  this  would  operate  as 
a  limitation  upon  an  action  by  the  government  for  damages  for  de- 
ceit, but  whether  the  government  had  an  action  for  deceit  before  this 
statute  was  passed,  but  which  should  be  denied  it  since  its  passage 
even  within  the  period  fixed  for  bringing  suit  to  annul  the  patent 
This  statute  was  strictly  one  of  limitation  and  did  not  create  the  right 
to  maintain  an  action  to  set  aside  the  patent.  Patents  procured  from 
the  United  States  by  fraud  were  never  void,  but  voidable  (Moran  v. 
Horsky,  178  U.  S.  205,  20  Sup.  Ct.  856,  44  L.  Ed.  1038;  United  States 
v.  Stinson,  197  U.  6.  200,  25  Sup.  Ct.  426,  49  L.  Ed.  724) ;  and  it 
was  always  held  that  no  action  would  lie  by  the  United  States  against 
bona  fide  purchasers  from  a  patentee  for  value  without  notice  of 
the  fraud  (United  States  v.  Stinson,  197  U.  S.  200,  25  Sup.  Ct.  426, 
49  L.  Ed.  724;    United  States  v.  California  Land  Co.,  148  U.  S. 
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31,  41,  13  Sup.  Ct.  458,  37  L.  Ed.  354;  United  States  v.  Winona, 
etc.,  R.  R.  Co.,  165  U.  S.  463,  479,  17  Sup.  Ct.  368,  41  L.  Ed.  789) ; 
and  it  is  especially  pointed  out  in  the  last-named  case  that  the  defense 
of  a  bona  fide  purchaser  existed  entirely  independent  of  any  statutory 
provision  in  his  behalf.  If  a  fraud  had  been  perpetrated  upon  the 
government  in  the  issuance  of  the  patent  it  had  before  the  statute 
of  limitations  act  was  passed  the  right  of  its  election  of  remedies ;  it 
might  elect  to  rescind  the  voidable  patent,  or  it  might  elect  to  ratify 
it  and  sue  for  damages.  The  question  at  once  arises :  Who  was  au- 
thorized to  make  this  election  of  remedies?  The  petition  states  that 
it  is  filed  "under  and  in  pursuance  to  express  instructions  of  Attorney 
General  of  the  United  States." 

The  powers  of  the  Attorney  General  are  not  specifically  enumerated 
in  the  statutes  of  the  United  States,  but : 

"Congress  in  creating  the  office  of  Attorney  General  and  In  using  that  term 
in  the  statutes  referred  to  at  the  beginning  of  this  paragraph  had  reference 
to  a  similar  opee  under  the  English  law  and  therefore  impliedly  conferred 
upon  him  authority,  and  made  it  his  duty,  to  supervise  the  conduct  of  all 
suits  brought  by  or  against  the  United  States*"  Volume  2,  Ruling  Case  Law, 
page  917. 

The  Supreme  Court  has  said: 

"It  is  denied  that  the  Attorney  General  has  any  general  authority  under  the 
Constitution  and  laws  of  the  United  States  to  commence  a  suit  in  the  name  of 
the  United  States  to  set  aside  a  patept,  or  other  solemn  instrument  issued  by 
proper  authority. 

**It  is  quite  true  that  the  Revised  Statutes,  In  the  title  which  establishes  and 
regulates  the  Department  of  Justice,  simply  declares^  in  section  346  (Comp. 
St  1913,  S  516),  that  *there  sliaU  be  at  the  seat  of  government  an  Executive 
DQ>artment  to  be  known  as  the  Department  of  Justice,  and  an  Attorney  Gen- 
eral, who  shaU  be  the  head  thereof.*  There  is  no  very  specific  statement  of 
the  general  duties  of  the  Attorney  General,  but  It  Is  seen  from  the  whole 
chapter  referred  to  that  he  has  the  authority,  and  it  is  made  his  duty,  to  su- 
pervise the  conduct  of  all  suits  brought  by  or  against  the  United  States,  and 
to  give  advice  to  the  President  and  the  heads  of  the  other  departments  of  the 
government  There  is  no  express  authority  vested  in  him  to  authorize  suits  to 
be  brought  against  the  debtors  of  the  government,  or  upon  bonds,  or  to  begin 
criminal  prosecutions,  or  to  institute  proceedings  in  any  of  the  numerous  cases 
in  wliich  the  United  States  is  plaintiff ;  and  yet  he  is  Invested  with  the  gen- 
eral superintendence  of  all  such  suits,  and  all  the  district  attorneys  who  do 
bring  them  in  the  various  courts  in  the  country  are  placed  under  his  immedi- 
ate direction  and  control.  And  notwithstanding  the  want  of  any  specific  au- 
thority to  bring  an  action  in  the  name  of  the  United  States  to  set  aside  and 
declare  void  an  Instrument  issued  under  its  apparent  authority,  we  cannot  be- 
lieve that,  where  a  case  exists  in  which  this  ought  to  be  done,  it  is  not  with- 
in the  authority  of  that  officer  to  cause  such  action  to  be  instituted  and  prose- 
cuted. He  is  undoubtedly  the  officer  who  lias  charge  of  the  Institution  and 
conduct  of  the  pleas  of  the  United  States,  and  of  the  Utigatlon  which  is  neces- 
sary to  establish  the  rights  of  the  government 

**If  the  United  States  in  any  particular  case  has  a  just  cause  for  calling 
upon  the  judiciary  of  the  country,  in  any  of  its  courts,  for  relief  by  setting 
aside  or  annulUng  any  of  its  contracts,  its  obligations,  or  its  most  solemn  in- 
struments, the  question  of  the  appeal  to  the  judicial  tribunals  of  the  country 
must  primarily  be  decided  by  the  Attorney  General  of  the  United  States. 
That  such  a  power  should  exist  somewhere,  and  that  the  United  States  should 
not  be  more  helpless  In  relieving  itself  from  frauds,  impostors,  and  deceptions 
than  the  private  individual,  is  hardly  open  to  argument  The  Constitution 
Itself  declares  that  the  judicial  power  shall  extend  to  aU  cases  to  which  the 
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United  States  shall  be  a  party,  and  that  this  means  mainly  where  It  Is  a  party 
plaintiff  Is  a  necessary  result  of  the  well-established  proposition  that  it  can- 
not be  sued  In  any  court  without  Its  consent.  There  must,  then,  be  an  officer 
or  officers  of  the  government  to  determine  when  the  United  States  shall  sue,  to 
decide  for  what  It  shall  sue,  and  to  be  responsible  that  such  suits  shall  be 
brought  In  appropriate  cases.  The  attorneys  of  the  United  States  In  every 
judicial  district  are  officers  of  this  character,  and  they  are  by  statute  under 
the  immediate  supervision  and  control  of  the  Attorney  General.  How,  then, 
can  It  be  argued  that  if  the  United  States  has  been  deceived,  entrapped,  or 
defrauded  into  the  malting,  under  the  forms  of  law,  of  an  instrument  whldi  in- 
juriously affects  its  rights  of  property,  or  other  rights,  it  cannot  bring  a  suit 
to  avoid  the  effect  of  such  instrument,  thus  fraudulently  obtained,  without  a 
special  act  of  Congress  in  each  case,  or  without  some  special  authority  appli- 
cable to  this  class  of  cases,  while  all  other  just  grounds  of  suing  in  a  court 
of  justice  concededly  belong  to  the  Department  of  Justice,  and  are  In  use 
every  day?"  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  273,  278.  8  Sup. 
C5t  850,  854  (31  L.  Ed.  747).. 

This  was  before  the  statute  of  limitations  cited  was  passed,  and 
clearly  corroborates  the  assumption  that  the  right  to  maintain  the 
action  to  annul  a  patent  was  not  created  by  the  statute  cited,  but  the 
statute  was  one  purely  of  limitation. 

It  must  be  seriously  contended  that  the  Attorney  General  may 
elect  to  rescind  the  solemn  act  of  the  President  or  the  Interior  De- 
partment, but  he  cannot  make  the  election  to  ratify  it  and  sue  for 
damages.  It  seems  clear  that  the  right  to  do  one  necessarily  car- 
ries with  it  the  right  to  do  the  other,  and  if  he  can  rescind  he  can 
ratify. 

The  action  of  the  District  Court  is  reversed,  and  the  case  remanded, 
with  directions  to  set  aside  the  order  of  dismissal  and  sustaining  the 
demurrer  to  the  petition  and  overrule  the  latter  and  give  the  defend- 
ants an  opportunity  to  answer. 


(226  Fed.  184) 

SHECIL  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    May  20,  1915.     On  Petition  for 
Rehearing,  July  29,  1915.) 

No.  2145. 

1.  Indians  <g=>38— Selling  Liquob— Evidence. 

In  a  prosecution  for  selling  liquor  to  a  tribal  Indian  In  violation  of 
Act  Jan.  30,  1897,  c.  109,  29  Stat.  506,  where  the  Indian  himself  and  a 
special  officer  in  the  Indian  service  were  the  witnesses  for  the  govern- 
ment, and  where  the  evidence  was  conflicting  as  to  who  was  present 
at  the  time  and  as  to  what  was  said,  and  it  was  necessary  to  show  that 
the  white  man  and  the  Indian  who  had  the  conversation  with  defendant 
must  have  been  the  government's  witnesses,  the  exclusion  of  evidence  that 
a  white  man  and  an  Indian  came  in,  corroborating  defendant  as  to  the 
conversation,  and  as  to  whether  defendant  sold  any  liquor  to  any  In- 
dian, was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  {§  22,  64,  66;  Dec. 
Dig.  <g=»38.] 

^=:9For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by  VjOOQIC 


8HECIL  V.  UNITED  STATES  183 


On  Petiti(m  for  Rehearing. 

2.  Witnesses  «=»317— Credihility--"Falsus  in  TJno,  Falsus  in  Omnibus." 
The  maxim,  "Falsus  in  uno,  falsus  in  omnibus,"  has  to  do  solely  with 
the  weight,  and  not  with  the  admissibility,  of  the  evidence.  If  the  jury 
believe  that  a  witness  has  willfully  and  knowingly  given  false  testimony, 
they  are  not  required  to  reject  his  entire  testimony,  and,  notwithstanding 
corroboration,  they  may  reject  his  entire  testimony.  As  the  jury  is  the 
sole  judge  of  the  credibility  of  witnesses,  any  instruction  thereon  is 
merely  advisory;  but  they  may  be  advised  against  rejecting  so  much  of 
a  discredited  witness'  testimony  as  is  corroborated  by  other  credible  evi- 
dence, especially  when  weighing  the  evidence  to  determine  whether  the 
burden  of  proof  has  been  sustained. 

[Ed.  Note.—For  other  cases,  see  Witnesses,  Cent  Dig.  §§  1080-1083; 
Dec.  Dig.  <S=»317. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Falsus  in  Uno,  Falsus  in  Omnibus.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin ;  Ferdinand  A.  Geiger,  Judge. 

Denny  Shedl  was  convicted  of  selling  liquor  to  a  tribal  Indian,  and 
he  brings  error.    Reversed  and  remanded  for  new  trial. 

H.  F.  Morson  and  George  J.  Bowler,  both  of  Antigo,  Wis.,  for 
plaintiff  in  error. 
Guy  D.  Goff,  of  Milwaukee,  Wis.,  for  the  United  States. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  Plaintiff  in  error  was  convicted  of  selling 
liquor  to  a  tribal  Indian,  in  violation  of  Act  Jan.  30,  1897,  c.  109,  29 
Stat.  506.  The  Indian,  Kinney,  himself  an  employe  of  the  United 
States,  and  one  Brandt,  a  special  officer  in  the  Indian  service,  were 
the  witnesses  for  the  government.  They  testified  that  the  sale  was 
made  on  August  3,  1911,  about  3  p.  m.  On  direct  examination,  Kanney 
testified : 

**There  was  a  couple  of  Indians  in  the  saloon." 

And  on  cross-examination  he  said : 

"I  did  not  see  any  men  out  in  front  of  the  saloon.  There  were  two  Indians 
there  besides  myself  and  Mr.  Brandt  They  were  in  the  saloon.  •  •  •  i 
was  standing  on  the  left  side  of  Mr.  Brandt  when  we  were  at  the  bar.  There 
were  some  gentlemen  over  further  away  from  the  door  at  the  end  of  the  bar. 
There  were  two.  That  is  aU  I  seen.  They  were  Indians.  ♦  ♦  ♦  I  went  in 
with  Mr.  Brandt." 

Brandt,  on  direct,  testified: 

"There  were  two  Indians  in  his  place  of  business  when  I  was  there.  I  did 
not  know  them.    I  was  in  his  place  of  business  10  or  15  minutes." 

And  on  cross : 

"I  was  in  the  barroom.  There  was  no  one  else  in  there  only  those  two  Indians. 
•    •    ♦    There  was  not  a  white  man  around  there  while  I  was  in  the  saloon." 

^s>For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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For  the  defense,  it  was  admitted  that  Kinney  and  Brandt  came  to 
the  saloon  on  August  3,  1911 ;  but  the  defendant  testified  that,  know- 
ing Kinney  to  be  an  Indian,  he  had  refused  to  let  him  have  anything 
but  a  cigar  or  a  soft  drink.  He  further  testified  that,  in  addition  to 
the  two  Indians,  six  white  men  were  there  at  the  time.  He  was  fully 
corroborated  by  the  white  men  whom  he  named  as  having  been  there. 

The  government  witnesses  and  most  of  defendant's  witnesses  had 
testified  positively  as  to  the  date.  They  were  in  dispute,  however,  as 
to  who  was  there  at  the  time  and  as  to  what  was  said.  Any  evidence 
bearing  on  these  points  would  therefore  be  very  material  in  aiding 
the  jury  to  solve  the  conflict.  The  exclusion  of  any  material  evidence 
that  would  throw  light  thereon,  and  tend  to  confirm  the  defense,  was 
necessarily  prejudicial. 

[  1  ]  1.  The  court  sustained  a  general  objection  to  the  following  ques- 
tion, asked  John  Shecil  on  direct  examination : 

*T>uring  that  afternoon  was  there  anybody  else,  a  white  man,  or  any  other 
white  man,  other  than  the  one  you  have  mentioned,  associated  with  an  Indian 
companion?" 

The  witness  had  not  identified  Brandt  and  Kinney,  but  had  stated 
that  "between  2  and  3  a  white  man  and  an  Indian  came  in,"  and  then 
corroborated  defendant  as  to  the  conversation.  It  was  essential  to 
show  that  the  white  man  and  Indian  who  had  the  conversation  with 
defendant  must  have  been  Brandt  and  Kinney.  The  question  asked 
was  entirely  proper  for  this  purpose. 

2.  Objection,  either  general  or  on  the  CTound  of  incompetency,  was 
sustained  to  the  following  questions,  asxed  Julius  Porath  on  direct 
examination : 

"Were  you  at  Denny  Shecirs  place  when  there  was  a  white  man  drove  in 
there  with  an  Indian  at  any  time?  During  that  afternoon,  were  you  in  the 
saloon  when  a  wlilte  man  and  Indian  drove  up  and  came  in?  ♦  ♦  ♦  Did 
Shecil  sell  any  liquor  to  any  Indians  while  you  were  there,  that  you  know 
of  ?  ♦  ♦  ♦  Do  you  know  whether  there  was  any  liquor  sold  to  any  Indian 
on  that  occasion?** 

As  the  witness  claimed  to  have  been  there  nearly  the  whole  day,  his 
testimony  on  the  points  involved  in  the  questions  was  clearly  material. 
While  other  inquiries  were  properly  objected  to  as  leading  and  sug- 
gestive, no  such  objection  was  raised  to  the  questions  now  under  con- 
sideration. 

3.  Exception  was  taken  to  the  following  portion  of  the  charge: 

**If  you  find  that  any  witness  has  so  sworn  falsely  and  deliberately  up<m  any 
material  matter,  you  have  the  right  to  reject  the  whole  of  his  testimony,  un- 
less he  is  corroborated  by  other  credible  evidence." 

The  exception  was  general,  and  counsel  failed  to  point  out  to  the 
court  the  alleged  specific  error  that,  literally  construed,  this  might  be 
understood  by  the  jury  to  permit  them  to  disregard  the  entire  testi- 
mony of  a  witness  who  had  sworn  falsely  on  one  point,  even  though 
some  part,  less  than  the  whole,  of  the  balance  of  his  testimony  was 
properly  corroborated.  Under  the  circumstances,  this  would  not  have 
been  reversible  error,  yet,  in  view  of  the  reversal  necessitated  by  the 
exclusion  of  answers  to  proper  questions,  we  add  that  the  substitution 
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of  the  words  "except  in  so  far  as  it"  for  the  words  "unless  he/'  in 
this  instruction,  would  obviate  the  criticism  made  thereon. 
Judgment  reversed,  and  cause  remanded  for  new  trial. 

On  Petition  for  Rehearing. 

[2]  The  maxim,  "Falsus  in  uno,  falsus  in  omnibus,"  as  pointed  out 
by  Wigmore  in  his  Evidence  (volume  2,  §§  lOOS-1015),  has  to  do 
solely  with  the  weight,  not  with  the  admissibility,  of  the  evidence.  As 
the  jury  is  the  sole  judge  of  the  credibility  of  witnesses,  any  instruc- 
tion in  respect  thereto  is,  at  best,  merely  advisory.  If  the  jury  believe 
that  a  witness  has  willfully  and  knowingly  given  false  testimony,  they 
are  no  longer  required,  as  a  rule  of  law,  to  reject  his  entire  testimony. 
To  instruct  them,  however,  that  they  may,  in  that  event,  reject  his 
whole  testimony,  "unless  he  is  corroborated  by  other  credible  evi- 
dence," as  stated  by  the  trial  judge,  or  "except  in  so  far  as  it  is  cor- 
roborated by  other  credible  evidence,"  as  suggested  in  our  opinion, 
implies  an  oWigation  not  to  reject  at  least  that  part  of  his  testimony 
which  is  sg  corroborated.  There  is  no  such  obligation.  The  jury  are 
at  liberty  to  reject  his  entire  testimony,  notwithstanding  the  corrobora- 
tion. 2  Wigmore,  Evidence,  §  1012.  They  are  not  compelled  to  believe 
and  to  act  upon  any  part  of  it.  They  may  believe  him  to  be  so  dis- 
credited by  his  falsehood  in  the  one  matter  that  they  will  give  no 
weight  to  his  testimony  on  any  point.  They  may,  however,  well  be 
cautioned  and  advised  against  rejecting  so  much  of  a  discredited  wit- 
ness' testimony  as  is  corroborated  by  other  credible  evidence,  and  es- 
pecially when  they  come  to  weigh  the  evidence  in  the  case  for  the  pur- 
pose of  determining  whether  or  not  the  burden  of  proof  has  been 
sustained. 

The  reversal  of  this  judgment,  however,  was  not  based  upon  the 
giving  of  this  instruction,  and,  as  we  adhere  to.  the  views  heretofore 
expressed  on  the  other  matters,  the  petition  for  rehearing  will  be  de- 
nied. 


(226  Fed.  187) 

POFF  V.  ADAMS,  PAYNE  &  GLEAVES,  Inc.,  et  al* 

(Circuit  Court  of  Appeals,  Fourth  Circuit    September  15,  1915.) 

No.  1344. 

L  Bankruptcy  ^=»414 — ^Dischabqe — Burden  op  Proof. 

Creditors  opposing  a  bankrupt's  discharge  have  the  burden  of  proving 
by  satisfactory  evidence  the  charges  of  fraudulently  transferring  or  con- 
cealing property  with  intent  to  hinder,  delay,  or  defraud  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  720-722; 
Dec.  Dig.  <&=>414.] 

2.  Appeal  and  Error  ^=:»1022 — Review — Findings. 

Findings  of  fact  by  the  special  master  and  District  Court  will  not  be 
disturbed,  unless  clearly  unsupported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4015- 
4018;   Dec  Dig.  <©=5>1022.] 

d=>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indoxes 
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3.  Bawkbuptct  ^s»414— Bischaboe — Right  to— Evidence. 

Evidence  J^ld  to  show  that  bankrupt,  applying  for  his  discharge,  had 
transferred  property  with  intent  to  hinder,  defraud,  and  delay  credi- 
tors, and  had  made  a  ftilse  oath  as  to  such  property. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  St  720-722; 
Dec.  Dig.  <g=»414.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Virginia,  at  Roanoke,  in  Bankruptcy;  Henry  C.  Mc- 
Dowell, Judge. 

In  the  matter  of  the  discharge  of  W.  E.  Poff,  bankrupt.  On  objec- 
tions by  Adams,  Payne  &  Cleaves,  Incorporated,  and  others,  to  a 
discharge  of  the  bankrupt.  From  an  order  confirming  the  report  of 
the  master  sustaining  the  objections,  the  bankrupt  appeals.    Affirmed. 

G.  H.  Penn,  of  Roanoke,  Va.  (S.  D.  Shackleford,  of  Roanoke,  Va., 
on  the  brief),  for  appellant 

Beverly  Berkeley,  Mercer  Hartman,  and  E.  W.  Poindexter,  all  of 
Roanoke,  Va.  (Poindexter  &  Hopwood,  of  Roanoke,  Va.,  on  the  brief), 
for  appellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  W.  E.  Poff,  a  veterinary  surgeon,  was 
adjudicated  a  bankrupt  February  8,  1913.  On  March  7,  1913,  the 
referee  took  the  testimony  of  the  bankrupt  as  to  his  affairs,  and  on 
September  23,  1913,  made  his  final  report  to  the  effect  that  the  bank- 
rupt had  complied  with  all  the  requirements  of  the  Bankrupt  Law,  and 
that  he  had  not  committed  any  of  the  offenses  prohibited  in  section 
14b  of  the  act.  The  bankrupt  filed  his  petition  for  discharge  January 
27,  1914.  On  March  5,  1914,  Adams,  Payne  &  Cleaves,  creditors, 
filed  these  objections  to  the  discharge: 

*'(1)  At  a  time  subsequent  to  the  first  day  of  the  four  months  immediately 
preceding  the  filing  of  his  petition  in  bankruptcy,  said  bankrupt  transferred, 
removed,  and  concealed,  and  permitted  to  be  removed  and  concealed,  certain 
of  his  property,  with  intent  to  hinder,  delay,  and  defraud  his  creditors. 

"(2)  That  the  said  bcmkrupt,  with  intent  to  conceal  his  financial  condition 
failed  to  keep  books  of  account  or  records  from  which  such  condition  might  be 
ascertained. 

**(3)  That  while  under  oath  before  the  referee  herein  he  made  numerous 
statements,  too  numerous  to  be  embodied  in  these  specifications,  but  more  fully 
set  forth  in  the  transcript  of  the  evidence  in  this  case,  and  that  such  state- 
ments were  knowingly  false  when  made.*' 

The  District  Court  referred  the  controversy  to  R.  Q.  Mosby  as 
special  master,  who  took  testimony  and  made  a  report  sustaining  the 
first  and  third  objections  to  the  discharge ;  and  the  court  confirmed  the 
report. 

[1,  2]  Creditors  opposing  a  discharge  have  the  burden  of  proving  by 
satisfactoiy  evidence  the  charges  against  the  bankrupt  of  transferring 
or  concealing  his  property  with  the  intent  to  hinder,  delay,  or  defraud 
creditors ;  but  the  findings  of  fact  by  the  special  master  and  the  Dis- 
trict Court  will  not  be  disturbed  by  this  court,  except  upon  the  cleai- 
est  conviction  that  the  findings  are  not  supported  by  the  evidence.    In 
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re  Hoffman  (D.  C.)  173  Fed.  235;  In  re  Hatem  (D.  C.)  161  Fed.  896; 
In  re  Noyes  Bros.,  127  Fed.  286,  62  C.  C.  A.  218;  In  re  Schulman,  177 
Fed.  191,  101  C.  C.  A.  361 ;  In  re  Buckingham  v.  Estes,  128  Fed.  584, 
63  C.  C.  A.  20;  Osborne  v.  Perkins,  112  Fed.  127,  50  C.  C.  A.  158. 

[3]  The  decision  depends  upon  the  view  to  be  taken  of  transactions 
between  PofF,  the  bankrupt,  and  W.  C.  Horton,  one  of  his  creditors. 
Poff  had  leased  a  stable  from  Horton  for  five  years  at  a  rental  of 
$60  a  month.  The  lease  had  three  years  more  to  run,  and  some  rent 
was  overdue.  The  rent  for  his  dwelling  was  also  in  arrears.  In  this 
condition  of  things  on  February  1,  1913,  Poff  had  all  his  household 
furniture  moved  to  the  stable;  his  explanation  being  that  the  land- 
lord of  his  dwelling  had  notified  him  to  vacate.  On  February  3d, 
Horton  had  a  distress  warrant  for  rent  overdue  levied  on  all  the  prop- 
erty in  the  stable,  including  the  household  furniture.  On  the  same 
day  Poff,  in  pursuance  of  a  verbal  understanding  with  Horton,  wrote 
him  a  letter  setting  out  his  embarrassed  condition  and  proposing  that 
Horton  should  take  all  the  property  levied  on  in  satisfaction  of  his 
overdue  rent  and  cancel  the  lease  contract.  This  proposition  was 
accepted  by  a  formal  note  from  Horton  of  the  same  date.  Horton 
and  Poff  testified  that  early  in  January,  1913,  Poff  had  sold  to  Horton, 
for  credit  on  the  rent  account,  a  colt  and  buggy  of  the  value  of  about 
$75,  and  at  the  same  time  transferred  to  him  book  accounts  of  the 
face  value  of  $1,272.70.  Poff  had  before  this  paid  up  his  rent  to 
October  1,  1913,  and  he  owed  Horton  nothing  on  any  other  account. 
He  testified  that  the  total  arrears  of  rent  was  $180  at  the  date  of  the 
seizure  under  the  distress  warrant,  and  Horton  admitted  it  could  not 
have  exceeded  $240  from  October  1,  1912,  the  date  of  the  last  settle- 
ment. Poff  appears  to  have  continued  in  the  use  of  the  stable,  paying 
rent  for  it. 

The  bankruf)t  claims  to  have  turned  over  all  the  property  levied  on, 
the  colt  and  buggy  and  all  of  his  accounts,  in  payment  of  rent  then 
due,  not  exceeding  $240,  and  the  discharge  of  liability  for  the  un- 
expired period.  All  of  the  property  was  left  in  the  hands  of  Poff,  and 
the  evidence  is  clear  that  he  went  on  using  it,  just  as  if  it  were  his 
own.  He  has  collected  on  the  accounts  since  the  filing  of  the  petition 
in  bankruptcy  $350  to  $400,  and  apparently  used  all  of  it  by  Horton's 
consent;  for  Horton  testified  he  had  received  nothing  from  Poff,  and 
that  he  had  never  even  made  an  inquiry  about  the  chattels  or  the 
money  collected.  There  was  evidence  to  the  effect  that  about  $200 
more  could  be  collected  by  Poff.  Every  item  of  property  was  held, 
appropriated,  and  used  by  Poff  just  as  if  there  had  never  been  a 
transfer  to  Horton.  All  this  is  undisputed.  The  explanation  offered 
by  Horton,  that  he  desired  to  assist  Poff  on  account  of  his  misfor- 
tunes, is  inconsistent  with  the  vigilance  he  exhibited  in  pressing  his 
claims  until  he  had  obtained  control  of  the  property,  and  h^d  placed 
it,  as  he  supposed,  beyond  the  reach  of  other  creditors.  In  addition 
to  these  facts,  the  witness  W.  W.  Huff,  a  creditor,  testified  that  Poff, 
in  telling  him  of  his  purpose  to  go  into  bankruptcy,  expressed  the 
intention  to  move  the  furniture  to  the  stable  beforehand,  so  that  Hor- 
ton could  hold  it,  and  also  the  intention  to  have  Horton,  and  not  the 
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bankrupt  court,  to  handle  his  accounts.  This  interview  is  denied  by 
PoflF,  but  HuflF's  account  was  accepted  by  the  master,  who  had  the 
witnesses  before  him. 

Laying  to  one  side  the  testimony  of  Huff,  the  undisputed  evidence 
shows :  First,  PoflF  transferred  to  Horton  within  the  statutory  period 
practically  all  his  tangible  property ;  second,  Poff  remained  in  posses- 
sion of  the  property,  using  and  consuming  it  in  all  respects  as  if  no 
transfer  had  been  made ;  third,  Horton  has  not  asked  for  an  account- 
ing, and  has  not  taken  any  interest  whatever  in  the  chattels  or  in 
the  collections  of  money  by  PoflF,  which  would  be  his  property  if  the 
transaction  had  been  made  in  good  faith;  fourth,  no  interest  in  the 
property  was  scheduled  by  the  bankrupt 

These  undisputed  facts,  made  more  significant  by  the  testimony  of 
HuflF,  tend  to  show  the  intent  of  PoflF  and  Horton  to  transfer  the 
property  to  Horton  as  a  means  of  allowing  PoflF  to  have  the  full  ben- 
efit of  it  to  the  exclusion  of  his  creditors,  and  also  the  pretensive  and 
fraudulent  nature  of  the  alleged  transfer.  There  is  strong  reason  in 
the  evidence  to  sustain  the  finding  of  the  special  master  and  the  Dis- 
trict Judge.  We  cite  only  a  few  of  the  cases  in  which  discharge  has 
been  refused  under  similar  circumstances.  In  re  Breitling,  133  Fed. 
146,  66  C.  C.  A.  212;  In  re  Quackenbush  (D.  C.)  102  Fed.  282;  Pir- 
vitz  V.  Pithan,  194  Fed.  403,  114  C.  C.  A.  365.    In  re  Graves  (D.  C.) 

189  Fed.  847;  Remmers  v.  Merchants'-Laclede  Nat.  Bank,  173  Fed. 
484,  97  C.  C.  A.  490. 

The  special  master  finds  that  the  only  false  oath  made  by  the  bank- 
rupt was  his  statement  on  examination  before  the  referee  that  he  had 
no  property,  so  far  as  he  knew,  not  put  in  the  schedule.  From  the  con- 
clusion that  the  transfer  to  Horton  was  pretensive,  and  a  concealment 
of  his  property  with  intent  to  defraud  creditors,  it  follows  that  the 
special  master's  finding,  confirmed  by  the  District  Court,  that  PoflF  had 
made  a  false  oath  as  to  his  property,  must  be  sustained.  In  re  Breit- 
ling, supra ;  In  re  Gailey,  127  Fed.  538,  62  C.  C.  A.  336. 

Affirmed. 


(226  Fed.  190) 

UNITED  STATES  Y.  STIGALK* 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    September  4,  1915.) 

No.  4256. 

Indians  <©=5>5 — Restbiction  on  Alienation — Suit  to  Set  Aside  Conveyance 
— Statutes. 

Act  July  1,  1898,  c.  542,  30  Stat.  567,  ratifying  the  agreement  between 
the  Dawes  Commission  and  the  Seminole  Nation  of  Indians,  provided 
that  all  contracts  for  the  disposition  of  any  part  of  any  allotment,  made 
prior  to  the  date  of  the  patent,  should  be  void,  and  Act  April  26,  1906,  c 
1876,  34  Stat.  137,  144,  145,  provided  by  section  19  that  no  full-blood  In- 
dian of  the  Creels  or  Seminole  tribes  could  alienate  lands  allotted  to  him 
within  25  years  after  its  passage,  and  that  the  quantum  of  Indian  blood 
possessed  by  any  member  should  be  determined  by  the  rolls  of  citizens 
approved  by  the  Secretary  of  the  Interior,  and  by  section  22  that  adult 
heirs  of  any  deceased  Indian  whose  selection  had  been  made,  or  to  whom 

^s»For  other  cases  lee  same  topic  &  KET-NUMBBR  Id  all  Key-Numbered  Digests  ib  Indexes 
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a  deed  or  patent  had  been  issued,  might  convey  such  lands.  A  Creek  In- 
dian woman  of  the  full  blood  married  a  Creek  of  the  half  blood  and 
became  a  member  of  the  Seminole  Nation  by  adoption  and  was  so  enroll- 
ed, and  her  son,  enrolled  as  a  Seminole  of  the  half  blood,  died  leaving 
her  his  sole  heir  to  his  allotment.  On  May  8,  1906,  before  any  patent 
had  issued,  and  without  the  secretary's  approval,  she  conveyed  her  own 
and  her  son's  allotment.  Held,  in  the  government's  action  to  set  aside  the 
conveyance,  that  her  enrollment  was  not  an  adjudication  as  to  whether 
she  was  a  white  woman  or  an  Indian,  so  that  the  grantee  was  entitled  to 
the  trial  of  such  issue. 
[Ed.  Note. — ^For  other  cases,  see  Indians,  Dec.  Dig.  ^=»5.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Action  in  equity  by  the  United  States  of  America  against  J.  B. . 
Stigall.    Judgment  for  defendant  dismissing  the  suit,  and  the  govern- 
ment appeals.    Reversed  and  remanded,  with  instructions  to  overrule 
the  motion  to  dismiss  and  to  give  the  defendant  opportunity  to  answer. 

Carter  Smith,  Asst.  U.  S.  Atty.,  of  Tulsa,  Okl.  (D.  H.  Linebaugh, 
U.  S.  Atty.,  of  Muskogee,  Okl.,  and  C.  C.  Hemdon,  Special  Asst.  U. 
S.  Atty.,  of  Tulsa,  Okl.),  for  appellant. 

Harry  H.  Rogers,  of  Tulsa,  Okl,  for  appellee. 

Before  SANBORN,  ADAMS,  and  SMITH,  Circuit  Judges. 

SMITH,  Circuit  Judge.  This  is  an  action  in  equity  brought  by  the 
United  States  under  the  rule  laid  down  by  this  court  in  United 
States  V.  Allen,  103  C.  C.  A.  1,  179  Fed.  13,  as  affirmed  by  the  Supreme 
Court  in  Heckman  v.  United  States,  224  U.  S.  413,  32  Sup.  Ct.  424, 
56  L.  Ed.  820,  and  subsequent  cases. 

A  motion  to  dismiss  for  lack  of  jurisdiction  and  for  want  of  equity 
was  filed  and  sustained  upon  the  latter  ground.  The  case  was  dis- 
missed, and  the  government  appeals. 

It  appears  from  the  bill  of  complaint  that  Munnah  was  a  female 
Creek  Indian  of  the  full  blood.  She  married  London  Coker,  who  was 
a  Creek  Indian  of  the  half  blood.  She  long  resided  in  the  Seminole 
Nation  and  became  a  member  of  that  tribe  by  adoption  and  was  so 
enrolled.  She  had  one  son,  Jeff  Coker,  who  was  by  blood  three-fourths 
Creek  and,  for  aught  that  appears,  one-fourth  white.  He  was  enrolled 
as  a  Seminole  of  the  half  blood  and  died  in  November,  1900,  leaving 
Munnah,  his  mother,  as  his  sole  heir.  July  1,  1898,  Congress  passed 
"An  act  to  ratify  the  agreement  between  the  Dawes  Commission  and 
the  Seminole  Nation  of  Indians."    A  provision  of  this  act  is  as  follows : 

"All  contracts  for  sale,  disposition,  or  incumbrance  of  any  part  of  any  allot- 
ment made  prior  to  date  of  patent  shaU  be  void."    30  Stats.  567. 

Subsequently,  but  before  the  execution  of  the  deed  here  in  ques- 
tion, Congress  passed  on  April  26,  1906,  the  following  law : 

"Sec  19.  That  no  full-blood  Indian  of  the  Choctaw,  Chickasaw,  Cherokee, 
Creek  or  Seminole  tribes  sliall  have  power  to  alienate,  sell,  dispose  of,  or  in- 
cumber in  any  manner  any  of  the  lands  allotted  to  him  for  a  period  of  twenty- 
five  years  from  and  after  the  passage  and  approval  of  this  act,  unless  such  re- 
striction shall,  prior  to  the  explratlcm  of  said  period,  be  removed  by  act  of 

d=>For  oUier  caaes  see  same  topic  ft  KEY-NUM;)ER  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  VjOOQIC 


190  141  C.  C.  A.  REPORTS 

Congress;  and  for  all  purposes  the  quantum  of  Indian  blood  possessed  by 
any  member  of  said  tribes  shall  be  determined  by  the  rolls  of  citizens  of  said 
tribea  approved  by  the  Secretary  of  the  Interior:  Provided,  however,  that  such 
full-blood  Indians  of  any  of  said  tribes  may  lease  any  lands  other  than  home- 
steads for  more  than  one  year  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  Secretary  of  the  Interior ;  and  in  case  of  the  inability  of  any 
full-blood  owner  of  a  homestead,  on  account  of  infirmity  or  age,  to  work  or 
farm  his  homestead,  the  Secretary  of  the  Interior,  upon  proof  of  such  inability, 
may  authorize  the  leasing  of  such  homestead  under  such  rules  and  regulations: 
Provided  further,  that  conveyances  heretofore  made  by  members  of  any  of 
the  Five  Civilized  Tribes  subsequent  to  the  selection  of  allotment  and  subse- 
quent to  removal  of  restriction,  where  patents  thereafter  issi^e,  shall  not  be 
deemed  or  held  Invalid  solely  because  said  conveyances  were  made  prior  to 
issuance  and  recording  or  delivery  of  patent  or  deed ;  but  this  shall  not  be 
held  or  construed  as  affecting  the  validity  or  invalidity  of  any  such  convey- 
ance, except  as  hereinabove  provided ;  and  every  deed  executed  before,  or  for 
the  making  of  which  a  contract  or  agreement  was  entered  into  before  the 
removal  of  restrictions,  be  and  the  same  is  hereby,  declared  void:  Provided 
further,  that  all  lands  upon  which  restrictions  are  removed  shall  be  subject  to 
taxation,  and  the  other  lands  shall  be  exempt  from  taxaticm  as  long  as  the 
title  remains  in  the  original  allottee." 

"Sec.  22.  .That  the  adult  heirs  of  any  deceased  Indian  of  either  of  the  Five 
Civilized  Tribes  whose  selection  has  been  made,  or  to  whom  a  deed  or  pat- 
ent has  been  issued  for  his  or  her  share  of  the  land  of  the  tribe  to  whi<di  he 
or  she  belongs  or  belonged,  may  sell  and  convey  the  lands  inherited  from  such 
decedent;  and  if  there  be  both  *adult  and  minor  heirs  of  such  decedent, 
then  such  minors  may  join  in  a  sale  of  such  lands  by  a  guardian  duly 
appointed  by  the  proper  United  States  court  for  the  Indian  Territory. 
And  in  case  of  the  organization  of  a  state  or  territory,  then  by  a  proper  court 
of  the  county  in  which  said  minor  or  minors  may  reside  or  in  which  said 
real  estate  is  situated,  upon  an  order  of  such  court  made  upon  petition  filed 
by  guardian.  All  conveyances  made  under  this  provision  by  heirs  who  are  full- 
blood  Indians  are  to  be  subject  to  the  approval  of  the  Secretary  of  the  In- 
terior, under  such  rules  and  regulations  as  he  may  prescribe."  34  Stats.  137- 
145. 

On  May  8,  1906,  ^lunnah,  without  the  approval  of  the  Secretary  of 
the  Interior,  by  warranty  deed  conveyed  80  acres  of  her  own  allot- 
ment and  120  acres  allotted  to  her  son,  Jeff  Coker,  or  a  total  of  200 
acres,  to  the  appellee,  J.  B.  Stigall,  for  $200.  This  was  before  any 
patent  had  been  issued  upon  any  of  the  land. 

Separate  rolls  were  made  of  the  Seminoles  by  blood  and  the  freed- 
men,  but  no  separate  rolls  were  made  of  the  adopted  citizens,  but  they 
were  carried  in  the  rolls  of  the  Seminoles  by  blood.  The  freedmen 
were  all  of  African  descent,  and  their  character  is  quite  fully  explained 
in  Nunn  v.  Hazelrigg,  216  Fed.  330,  132  C.  C.  A.  474. 

The  Indians  as  a  rule  never  submitted  to  slavery.  Therefore,  if 
one  were  entered  upon  the  freedmen's  roll,  it  would  appear  he  was 
not  an  Indian;  but  how  about  those  entered  upon  the  roll  of  Semi- 
noles by  blood  as  adopted  ?  Every  human  being  was  capable  of  adop- 
tion by  the  tribe  whether  of  the  red  race  but  of  another  tribe,  the 
white,  the  black,  the  brown,  or  the  yellow  races.  It  is  almost  a  matter 
of  common  knowledge  that  some  Indians,  having  ceased  the  nomadic 
life  of  their  ancestors,  found  their  relief  from  the  tedium  of  the  new 
domestic,  system  in  a  change  of  tribes.  It  is  conceded  there  were  20 
persons  on  the  Seminole  roll  by  adoption,  but  it  does  not  appear 
whether  they  were  Indians  of  other  tribes  or  to  what  race  they  be- 
longed. 
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What  therefore  does  the  entry  of  a  name  on  the  roll  of  Seminoles  by 
blood  of  one  as  a  member  of  the  tribe  by  adoption  indicate  as  to  what 
race  he  belonged  to  ?  Absolutely  nothing.  The  Dawes  Commission,  it 
is  true,  was  a  quasi-judicial  body,  but  the  entry  upon  a  roll  of  the 
Seminoles  by  blood  that  a  given  person  became  a  member  of  the  tribe 
by  being  adopted  was  no  more  an  adjudication  that  he  is  one  of  the 
white  race  than  that  he  is  an  Indian. 

We  conclude  that  the  judicial  body,  the  Dawes  Commission,  never 
made  any  adjudication  as  to  whether  Munnah  was  a  white  woman 
or  an  Indian,  and  the  case  is  reversed  and  remanded,  with  instructions 
that  the  motion  to  dismiss  should  have  been  overruled  and  to  set  aside 
the  court's  order  to  the  contrary  and  to  give  the  appellee  an  opportunity 
to  answer. 


(226  Fed.  193) 
STANDARD  ENGINEERING  CO.  et  al.  v.  ORIENTAL  BULKHEAD  & 
IMPROVEMENT  CO. 

(Clrcnlt  Court  of  Appeals,  Fourth  Circuit.    September  14,  1915.) 

No.  1347. 

t  Natioable  Waters  ^=s>43 — Dbedqing — Improvements — ^Actions. 

In  an  action  for  the  destruction  of  a  bulkhead  constructed  in  a  naviga- 
ble stream,  which  was  being  dredged  by  defendants,  evidence  held  to 
warrant  a  finding  of  their  negligence. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §§  104, 
256-265;   Dec.  Dig.  «8=>43.] 

2.  Navigable  Waters  ^=s>4S — Injury  to  Bulkhead — Punitive  Damages — 

Right  to  Awajid. 

Where  defendants,  after  being  warned  that  they  were  undermining 
plaintifTs  bulkhead,  continued  their  course,  they  were  guilty  of  wanton- 
ness, which  authorized  recovery  of  punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §§  104, 
256-265;   Dea  Dig.  «=>43.] 

3.  Navigable  Waters  ^=s>43 — Actions — Rights. 

The  United  States,  as  preparatory  to  dredging  a  navigable  stream, 
authorized  plaintiff,  the  owner  of  adjacent  land,  to  construct  a  bulk- 
head therein,  behind  which  material  was  to  be  dumped.  The  dredging 
operations  resulted  in  the  destruction  of  the  bulkhead.  The  bulkhead  was 
<m  land  owned  by  the  government.  IfeW,  that  plaintiff's  right  to  the 
bulkhead  could  only  be  drawn  in  question  by  the  United  States,  and,  as  it 
was  made  under  contract  with  the  government,  plaintiff  could  recover 
against  the  contractors  for  its  destruction. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  ${  104, 
256-265;    Dec.  Dig.  <^=»43.] 

4.  AcnoN  <©=5>2 — Cause  of  Action — Destruction  of  Property. 

Where  property  is  destroyed,  no  privity  of  contract  is  necessary  to 
support  an  action  by  the  one  injured. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent.  Dig.  §§  10-16 ;  Dec.  Dig. 
«=>2.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  North  Carolina,  at  New  Bern ;   H.  G.  Connor,  Judge. 
Action  by  the  Oriental  Bulkhead  &  Improvement  Company  against 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  Standard  Engineering  Company  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  bring  error.    Affirmed. 

J.  F.  Duncan,  of  Beaufort,  N.  C,  for  plaintiffs  in  error. 

Larry  I.  Moore,  of  New  Bern,  N.  C.  (Moore  &  Dunn  and  D.  L. 
Ward,  all  of  New  Bern,  N.  C,  on  the  briefs),  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  In  1912  the  United  States  commenced 
improvement  of  the  navigation  of  Smith  Creek,  at  the  town  of  Ori- 
ental, in  North  Carolina,  by  dredging.  As  a  condition  it  required  that 
'*local  interests"  should  construct  a  bulkhead  and  give  the  government 
the  right  to  deposit  the  material  dredged  behind  the  bulkhead.  The 
Oriental  Bulkhead  &  Improvement  Company,  being  owner  of  the  land 
adjacent  to  the  water  in  which  the  bulkhead  was  desired,  constructed 
it  on  the  required  condition ;  the  consideration  to  the  corporation  be- 
ing the  improvement  of  its  land  and  the  additional  value  to  be  im- 
parted to  it  by  the  wharfage  facilities  in  contemplation.  The  corpora- 
tion conveyed  to  the  United  States,  "their  contractors,  agents,  and 
employes,  .the  necessary  use  of  adjacent  premises  and  the  right  to 
deposit  material  behind  said  bulkhead."  Afterwards  the  contract 
wit^i  the  government  for  dredging  was  made  by  W.  K.  Stokes  and 
D.  C.  Mackley,  copartners  under  the  name  of  Standard  Engineering 
Company,  who  undertook  to  deposit  the  dredged  material  within  the 
bulkhead. 

This  action  rests  on  the  allegations  that  the  defendants  in  their 
dredging  operations  negligently  fastened  their  agitator  cable  moorings 
and  anchorage  to  the  piling  of  thebulkhead,  and  thus  broke  it  down  and 
destroyed  it  at  several  places ;  "that  the  defendants  carelessly  and  neg- 
ligently so  placed  their  pipe  upon  the  bulkhead  and  just  over  the  edge 
of  the  same  that  the  silt,  water,  and  mud  flowing  under  high  pressure 
through  the  same,  which  was  pumped  from  the  channel,  fell  and  poured 
upon  the  land  of  plaintiff  immediately  adjacent  to  the  bulkhead  which 
it  had  erected,  and  before  same  was  filled,  in  such  manner  as  to  wash 
out,  undermine,  and  destroy  the  aforesaid  bulkhead;"  and  that  de- 
fendants continued  this  method  of  work  despite  the  frequent  notices 
of  th^  plaintiff  to  the  defendants  of  the  injury  they  were  doing.  The 
damage  alleged  was  the  loss  of  the  bulkhead,  with  the  consequent  im- 
pairment of  the  value  of  plaintiff's  adjacent  property.  The  defendants 
denied  the  negligence  charged,  and  alleged  that  the  work  was  done 
under  the  direction  of  the  engineer  of  the  government;  that,  if  there 
was  negligence,  the  government  alone  was  responsible;  that  there 
was  no  privity  between  the  plaintiffs  and  defendants;  and  that  the 
plaintiffs  had  no  such  interest  in  the  bulkhead  as  would  support  their 
action.  The  plaintiffs  recovered  judgment  for  both  actual  and  punitive 
damages.  The  assignments  of  error  relate  entirely  to  the  refusal  of 
the  District  Judge  to  give  instructions  to  the  jury  as  requested  by  the 
defendant. 

[1,2]  The  request  to  instruct  the  jury  to  find  for  the  defendant 
on  the  ground  that  there  was  no  material  evidence  of  negligence  or 
willfulness  was  properly  refused.    Testimony  on  behalf  of  the  plain- 
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tiff  was  to  the  effect  that  the  defendants,  for  their  own  convenience, 
fastened  the  agitator  cable  to  the  piles  of  the  bulkhead,  instead  of 
driving  piling  for  that  purpose,  and  that  in  dredging  they  pumped  the 
material  so  close  to  the  piling  as  to  undermine  it;  that  they  con- 
tinued these  methods  after  earnest  warning  that  they  were  imperiling 
the  bulkhead.  This  evidence  tended  to  show,  not  only  negligence,  but 
wantonness,  and  warranted  a  finding  of  both  compensatory  and  punitive 
damages.  The  evidence  was  by  no  means  convincing  that  the  govern- 
ment specifications  or  the  direction  of  the  government  engineers  re- 
quired the  cable  to  be  fastened  to  the  bulkhead  piles,  or  the  material 
dredged  to  be  pumped  to  the  base  of  the  piles.  There  was  ground  in 
the  evidence  for  the  inference  that  these  were  details  which  were  left 
for  the  defendants  to  decide  for  themselves. 

[3]  The  District  Judge  charged  that  the  title  of  the  soil  on  which 
the  bulkhead  was  constructed  was  in  the  state,  and  not  in  the  plain- 
tiffs; but  this  was  not  conclusive  against  the  right  of  recovery.  The 
United  States  had  paramount  right  to  the  land  for  purposes  of  navi- 
gation, and,  the  plaintiff's  construction  of  the  bulkhead  being  under 
the  authority  of  the  United  States  for  purposes  of  navigation,  its  claim 
to  the  benefits  contemplated  will  be  referred  to  the  authority  of  the 
United  States,  and  its  rights  can  be  drawn  in  question  only  by  the 
United  States.  Garrison  v.  Greenleaf,  215  Fed.  576,  131  C.  C.  A. 
644.  That  the  plaintiffs  had  a  special  interest  in  the  bulkhead,  dif- 
ferent from  that  of  the  general  public,  by  reason  of  having  constructed 
it  at  their  own  expense,  under  an  arrangement  with  the  government 
made  for  the  express  purpose  of  improving  their  adjacent  property 
seems  too  clear  for  discussion.  Brayton  v.  Fall  River,  113  Mass.  281, 
18  Am.  Rep.  470;  Haskell  v.  New  Bedford,  108  Mass.  208;  Frank- 
lin Wharf  Company  v.  Portland,  67  Me.  46,  24  Am.  Rep.  1. 

[4]  It  was  not  necessary  that  there  should  be  any  privity  of  con- 
tract between  plaintiff  and  defendants.  No  privity  of  contract  is 
necessary  to  support  an  action  by  one  whose  property  is  injured  by 
another.  The  question  was  whether  the  falling  of  the  bulkhead  was 
the  result  of  the  plaintiff's  own  fault  in  improper  construction,  or  of 
the  negligent  act  of  the  defendants.  It  is  true  that  the  government 
engineer  condemned  the  bulkhead  as  improperly  constructed ;  but  he 
also  reported  that  the  defendants  should  not  have  attached  their  cable 
to  the  piles.  It  was  for  the  jury  to  say  whether  the  bulkhead  would 
have  stood,  and  answered  the  purpose,  but  for  the  damage  to  it  from 
the  defendants'  improper  use  of  it. 
Affirmed. 

1410.0.A.— 13 


Digitized  by  VjOOQIC 


194  141  C.  O.  A.  REP0BT8 

(226  Fed.  19^ 

HABRISON  et  aL  v.  RICHARDS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  28,  1915.) 

No.  4291. 

Appeal  and  Ebbob  «=>1237— Fbaudulent  Judgment— Enfobcement. 

Plaintiff  recovered  judgment  in  a  state  court  against  defendants.  Near- 
ly 20  years  later  he  sued  in  a  federal  court  to  revive  such  judgment,  but 
the  revival  future  of  his  suit  was  incidental  to  its  main  object ;  it  be- 
ing in  the  nature  of  a  creditors'  Mil  to  reach  lands  in  the  name  of  de- 
fendant's wife.  Judgment  was  for  plaintiff,  reviving  the  old  judgment 
and  establishing  his  claim  against  the  lands.  Defendants  appealed,  giv- 
ing a  supersedeas  bond.  The  Circuit  Court  of  Appeals  reversed  the  judg- 
ment, directing  dismissal  of  the  bilL  After  entry  of  judgment,  plaintiff 
petitioned  for  rehearing,  asldng  that  the  judgment  be  modified,  so  as  not 
to  vacate  that  part  of  the  decree  reviving  and  continuing  his  state 
court  judgment  against  the  husband  defendant,  expressly  stating  that 
the  validity  of  the  judgment  was  not  questioned  by  the  appeal, 
and  that  the  decree  on  appeal,  if  allowed  to  stand,  would  not  only  deprive 
him  of  a  judgment  to  which  he  was  legally  entitled,  in  respect  to  the  re- 
vival of  which  there  was  no  assignment  of  error,  but  would  lay  him  open 
to  a  plea  in  bar  to  his  suit,  pending  in  the  state  court,  to  revive  the  judg- 
ment The  Circuit  Court  of  Appeals  entered  a  supplemental  judgment 
affirming  the  part  of  the  decree  of  the  District  Court  which  revived  the 
state  court's  judgment  Later  defendants  petitioned  for  rehearing,  ask- 
ing a  modification  of  the  supplemental  decree,  explaining  that  under 
its  language  plaintiff  might  claim  that  their  supersedeas  bond  applied 
to  the  judgment  reviving  his  state  court  judgment,  as  well  as  to  the  de- 
cree against  defendants  charging  the  land  in  the  wife's  hands.  On 
hearing,  plaintiff's  counsel  expressly  stated  to  the  court  that  no  assign- 
ment of  error  was  involved  in  the  appeal  based  on  the  money  judgment 
for  plaintiff,  so  there  was  no  reason  to  modify  the  supplemental  decree, 
and  thereupon  defendants'  petitlcm  for  rehearing  was  denied.  Upon  filing 
of  the  Circuit  Court  of  Appeals  remittitur  in  the  District  CJourt,  plaintiff 
applied  for  a  judgment  on  the  supersedeas  bond  against  the  wife  defend- 
ant and  her  surety,  and  his  application  was  granted.  Defendants  ap- 
pealed. Held,  that  such  judgment  was  improper;  it  being  a  fraud  on 
the  defendants  and  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Ont  Dig.  H  477S- 
4784;    Dec.  Dig.  «=s>1237.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa ;   Smith  McPherson,  Judge. 

Action  by  William  S.  Richards  against  James  Harrison  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.    Reversed. 

W.  H.  Keating  and  James  A.  Devitt,  both  of  Oskaloosa,  Iowa  (Ed- 
ward R.  Mason,  of  Des  Moines,  Iowa,  and  Frank  M.  Lowe,  of  Kansas 
City,  Mo.,  on  the  brief),  for  appellants. 

William  McNett,  of  Ottumwa,  Iowa  (McNett  &  McNett  and  Chester 
W.  Whitmore,  all  of  Ottumwa,  Iowa,  on  the  brief),  for  appellee. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  William  S.  Richards  hdd  a  judgment 
recovered  in  the  state  court  of  Iowa  against  James  Harrison  back 

a=9For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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in  the  early  '90's.  He  brought  suit  in  the  federal  court  nearly  20 
years  later,  asking  to  have  this  judgment  revived;  but  the  main  fea- 
ture of  the  suit  was  in  the  nature  of  a  creditors'  bill  to  reach  certain 
lands  standing  in  the.  name  of  Hettie  W.  Harrison,  the  wife  of  James 
Harrison,  upon  the  groimd  that  the  consideration  for  the  lands  was 
paid  by  Mr.  Harrison.  In  that  suit  the  trial  court  found  in  favor  of 
Richards.  It  revived  the  judgment  stating  the  amount  due  to  be 
$21748.48,  and  provided  that  that  sum  should  draw  interest  at  10  per 
cent,  from  the  date  of  the  decree,  and  that  the  original  judgment 
should  be  merged  in  the  new  judgment,  and  further  provided  that 
the  amount  collected  from  Hettie  W.  Harrison  under  the  decree 
should  be  credited  on  the  judgment.  The  decree  also  established  the 
claim  against  the  lands  standing  in  the  name  of  Hettie  W.  Harrison 
in  the  sum  o£  $10,355.  It  must  be  borne  in  mind  that  the  reviving 
of  the  original  judgment  in  favor  of  Richards  was  a  mere  incident 
of  the  creditors'  bill.  An  appeal  was  sued  out  from  this  decree  by 
Mr.  and  Mrs.  Harrison,  and  a  supersedeas  bond  given  in  the  sum  of 
$10,000.  Our  opinion  is  reported  in  196  Fed.  770,  116  C.  C.  A.  394. 
Our  decree  as  at  first  entered  simply  reversed  the  judgment  of  the 
trial  court,  with  costs,  amounting  to  $835.55.  It  further  directed  the 
trial  court  "to  dismiss  the  bill  of  complaint." 

After  the  filing  of  our  opinion  and  the  entering  of  judgment  there- 
on, the  aK)ellee,  Richards,  filed  a  petition  for  rehearing.  In  it  he 
asked  that  our  judgment  be  modified,  so  as  not  to  vacate  or  impair 
that  part  of  the  decree  which  revived  and  continued  the  judgment  in 
his  favor  against  Harrison.  In  his  petition  for  rehearing  he  ex- 
pressly stated  that  the  validity  of  the  judgment  was  in  no  way  ques- 
tioned by  the  appeal,  and  that  our  decree,  if  allowed  to  stand,  would 
not  only  deprive  him  of  a  judgment  to  which  he  was  legally  entitled, 
and  in  respect  to  the  revival  of  which  there  was  no  assignment  of 
error,  but  it  would  subject  him  to  the  peril  of  a  plea  in  bar  to  a  suit 
pending  in  the  state  court  to  revive  the  judgment.  Acting  upon  this 
petition  we  entered  a  supplemental  judgment  as  follows: 

"On  consideration  whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
that  said  petition  for  a  modification  of  the  decree  of  this  court  be  and  the 
same  is  hereby  granted  to  the  extent  only  tliat  tliat  part  of  the  decree  below 
which  renewed  the  Judgment  against  James  Harrison  under  date  of  April  29, 
1891,  in  favor  of  William  S.  Richards,  be  and  the  same  is  hereby  aflirmed, 
wiUiont  costs  to  either  party  in  this  court;  and  it  is  further  ordered  and 
decreed  by  tills  court  that  in  all  other  respects  the  decree  of  this  court  in  this 
cause,  entered  on  the  14th  day  of  May,  A.  D.  1912,  be  and  the  same  is  hereby 
approved  and  confirmed." 

Thereafter  appellants,  Mr.  and  Mrs.  Harrison,  presented  to  this 
court  a  petition  for  rehearing,  asking  a  modification  of  this  supple- 
mental decree,  and  therein  explained  that  under  its  language  it  might 
possibly  happen  that  Richards  would  claim  that  the  supersedeas  bond 
appUed  to  the  judgment  in  his  favor  against  James  Harrison,  as  well 
as  to  the  decree  against  Mr.  and  Mrs.  Harrison,  charging  the  land. 
Upon  the  hearing  of  that  petition,  counsel  for  Richards  again  ex- 
pressly stated  to  the  court  that  no  assignment  of  error  was  involved 
in  the  appeal  based  on  the  money  judgment  in  his  favor,  and  for 
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that  reason  there  was  no  occasion  for  modifying  our  supplemental 
decree.  Acting  upon  the  belief  thus  engendered  by  Richards  upon 
both  petitions  for  rehearing,  this  court  denied  the  second  petition  for 
rehearing. 

Notwithstanding  these  facts,  upon  the  filing  of  our  remittitur  in 
the  District  Court,  Richards  applied  to  that  court  for  a  judgment 
on  the  supersedeas  bond  against  both  Hettie  W.  Harrison  and  the 
Title  Guaranty  &  Surety  Company,  who  had  signed  her  bond  on  the 
appeal.  The  trial  court  granted  the  application,  and  entered  judg-. 
ment  in  the  sum  of  $11,666.  The  present  appeal  is  brought  to  re- 
view that  judgment.  It  is  plain  beyond  controversy  that  the  judg- 
ment cannot  be  permitted  to  stand.  It  would  be  a  fraud  upon  the 
defendants  and  upon  the  court.  If  the  present  contention  of  Rich- 
ards had  been  even  suggested  when  either  of  the  petitions  for  re- 
hearing were  before  us,  our  supplemental  decree  would  have  been 
so  framed  as  to  make  it  impossible  for  him  to  have  obtained  the  judg- 
ment which  he  did  obtain  in  the  trial  court.  By  his  own  representa- 
tions in  this  court  he  induced  us  to  make  the  supplemental  decree, 
and  to  decline  to  modify  it  so  as  to  protect  the  defendants  against 
the  judgment  which  he  obtained  from  the  trial  court 

The  judgment  is  reversed. 

HOOK,  Circuit  Judge,  heard  the  argument  in  this  case,  but  took 
no  part  in  the  decision. 


(226  Fed.  198) 

HARRISON  et  al.  v.  McPHERSON,  District  Judge. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    August  28,  1915.) 

No.  147. 

Appeal  and  Erbob  <©=5>1207 — Judgment — Enforcement  Below. 

Where,  upon  the  coming  down  of  a  mandate  of  the  Circuit  Court  of 
Appeals,  the  successful  appellants  applied  to  the  District  Court  to  file 
such  mandate  in  that  court,  and  enter  a  judgment  and  decree  therein  in 
accordance  with  the  mandate,  dismissing  the  bill,  and  for  costs,  so  that 
execution  could  issue  to  enforce  the  judgment  of  the  Circuit  Court  of 
Appeals,  the  denial  of  such  application  was  improper;  it  l)eing  the  duty 
of  the  trial  court  to  take  the  steps  necessary  to  secure  to  appellants  all 
the  relief  granted  them  by  the  decree  on  appeal,  upon  which  no  execu- 
tion can  issue,  since  the  jurisdiction  of  the  Circuit  Court  of  Appeals  is 
appellate  only. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  $§  4696- 
4699;    Dec  Dig.  <S=>1207.] 

Petition  for  mandamus  by  James  Harrison  and  Hettie  W.  Harrison 
against  Hon.  Smith  McPherson,  as  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Iowa.  Writ  directed  to 
issue  on  contingency. 

W.  H.  Keating  and  James  A.  Devitt,  both  of  Oskaloosa,  Iowa  (Ed- 
ward R.  Mason,  of  Des  Moines,  Iowa,  on  the  brief),  for  petitioners 
Harrison. 

^=:»For  oUier  cases  tee  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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Frank  M.  Lowe,  of  Kansas  City,  Mo.,  for  petitioner  Title  Guaranty 
&  Surety  Co. 

William  McNett,  of  Ottumwa,  Iowa  (McNett  &  McNett  and  Chester 
W.  Whitmore,  all  of  Ottumwa,  Iowa,  on  the  brief),  for  respondent. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  This  is  another  branch  of  the  case  of 
Harrison  v.  Richards,  226  Fed.  196,  141  C.  C.  A.  194,  in  which  our 
opinion  has  just  been  filed.  The  facts  are  stated  there,  and  need  not 
be  repeated. 

Upon  the  coming  down  of  our  mandate  in  that  case,  counsel  for 
Mr.  and  Mrs.  Harrison  applied  to  the  District  Court  to  file  it  in  that 
court,  and  enter  a  judgment  and  decree  therein  in  accordance  with  the 
mandate,  dismissing  the  bill,  and  for  $835.55  as  costs,  so  that  execution 
could  be  issued  to  enforce  our  judgment.  The  trial  judge  denied  this 
application.  The  learned  judge  stated  his  reason  for  this  ruling  as  fol- 
lows: 

"That  he  did  not  deem  it  either  his  province  or  duty,  since  the  Judgment  had 
been  entered  in  this  court,  and  an  execution  awarded  therefor,  to  render  a 
similar  judgment  in  the  said  District  Court,  even  if  legal  authority  and  power 
in  that  behalf  exists." 

In  this  position  the  trial  court  is  clearly  in  error.  No  execution  can 
issue  upon  the  judgment  of  this  court,  our  jurisdiction  being  appellate 
only.  When  the  mandate  came  down,  it  was  the  duty  of  the  trial 
judge  to  take  the  steps  necessary  to  secure  to  appellants  all  the  re- 
lief which  was  granted  to  them  by  our  decree.  That  could  only  be 
done  by  the  entry  of  a  judgment  in  that  court  in  conformity  with  the 
mandate.  Upon  that  being  done,  execution  could  be  issued,  so  that  the 
beneficial  results  of  our  decree  could  be  secured  by  appellants. 

This  is  an  original  application  to  this  court  for  a  writ  of  mandamus, 
commanding  the  trial  court  to  enter  a  judgment  carrying  our  mandate 
into  eflfect.  We  have  no  doubt  that  this  expression  of  our  views  will 
secure  to  petitioners  the  relief  to  which  they  are  entitled.  If,  how- 
ever, proof  is  not  filed  with  the  clerk  of  this  court  within  60  days  from 
the  filing  of  this  opinion  that  such  relief  has  been  granted,  the  writ 
may  issue.    No  costs  will  be  allowed  on  this  proceeding. 

HOOK,  Circuit  Judge,  heard  the  argument  in  this  case,  but  took 
no  part  in  the  decision. 
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(226  FM.  455) 

COLUMBIA  MACHINE  &  STOPPER  CORPORATION  v.  ADRIANCB  MA- 
CfilNE  &  STOPPER  CORPORATION. 

SAME  V.  RUBSAM  &  HORRMAN  BREWING  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  25,  1915.) 

Nos.  305,  806. 

Patents  ^=»328 — Validitt  and  Inpbinoement— Bottle  Sealing  Machiits. 
The  Lawson  patent,  No.  1,005,406,  for  a  madilne  for  applying  bottle 
closures,  discloses  invention,  covers  a  meritorious  improvement  on  prior 
machines,  and  is  entitled  to  a  fair  range  of  equivalents;   also,  held  in- 
fringed. 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

These  causes  cc«ne  here  upon  appeals  from  decrees  finding  infringe- 
ment by  defendants  of  United  States  patent  No.  1,095,^W6,  issued 
May  5,  1914,  to  Clarence  J.  Lawson  for  an  improvement  in  machines 
for  applying  bottle  closures.  The  defendants  in  one  suit  are  makers; 
in  the  other,  users.  The  opinion  of  the  District  Judge  will  be  found 
in  226  Fed.  203. 

Charles  Neave  and  Alfred  C.  Coxe,  Jr.,  both  of  New  York  City, 
and  John  W.  Steward,  of  Patterson,  N.  J.,  for  appellants. 

H.  D.  Williams  and  W.  H.  Kenyon,  both  of  New  York  City,  for 
appellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  We  concur  fully  with  Judge  Veeder's  finding  that 
the  patented  machine  ''embodies  a  highly  useful  and  simple  combi- 
nation of  elements  whereby  a  sealing  head  is  positively  raised  and 
lowered  to  perform  the  operation  of  capping  bottles  smoothly,  swiftly, 
and  with  certainty  of  operation."  The  combination  is  a  novel  one, 
a  meritorious  improvement  of  prior  machines,  and  is  entitled  to  a  fair 
range  of  equivalents.  The  question  of  infringement  is  more  perplex- 
ing, because  of  a  different  cycle  of  movement  of  the  principle  co- 
operating parts ;  but  we  are  inclined  to  concur  with  the  reasoning  by 
which  Judge  Veeder  reached  the  conclusion  that  the  variances  are 
unimportant  and  that  the  language  of  the  claim  covers  defendant's 
device. 

The  decrees  are  affirmed  with  cosits. 
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(226  Fed.  369) 

THE  VERA, 

THE  MELROSE. 

(Circuit  CJonrt  of  Appeals,  First  Circuit  July  16,  1915.    On  Appellants' 
Petitions  for  Rehearing,  October  14,  1915.) 

Nos.  1089-1093. 

Collision  ^=»71 — Steam  Vessels  Meeting — ^Nabbow  Channel  Rule — Im- 

PBOPER  ANCHOBAOE. 

A  decree  affirmed,  which  found  that  a  collision  between  two  meeting 
steamships  in  the  channel  leading  to  Boston  Harbor,  and  a  resulting  col- 
lision between  one  of  the  steamships  and  an  anchored  schooner,  were  due 
to  the  fault  of  the  Incoming  steamship  In  being  on  the  wrong  side  of  the 
channel,  In  violation  of  the  rules,  although  a  passing  agreement  had  been 
made,  and  to  the  fault  of  the  schooner,  which  was  anchored  In  an  Improp- 
er place,  and  so  near  the  channel  courses  as  to  Interfere  with  the  naviga- 
tion of  the  other  vessels. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  {  101 ;  Dec.  Dig. 
«=>71.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  Frederic  Dodge,  Judge. 

Suits  in  admiralty  for  collision  by  W.  Irving  Pearce,  owner  of  the 
schooner  Malcolm  Baxter,  Jr.,  against  the  steamship  Vera,  with  the 
steamship  Melrose  impleaded ;  by  the  Dampskibs  Actieselskabet  Inter- 
national, owner  of  the  Vera,  against  W.  Irving  Pearce  and  others  and 
against  the  Melrose ;  and  by  the  New  England  Coal  &  Coke  Companjr, 
owner  of  the  Melrose,  against  the  Vera.  Decree  (224  Fed.  998)  in 
favor  of  tiie  Vera  against  both  other  vessels,  and  in  favor  of  the 
Baxter  against  the  Melrose  and  of  the  Melrose  against  the  Baxter, 
each  for  half  damages,  and  the  owners  of  the  Baxter  and  the  Melrose 
appeal.    Affirmed. 

Edward  E.  Blodgett,  of  Boston,  Mass.  (Blodgett,  Jones,  Bumham 
&  Bingham,  of  Boston,  Mass.,  on  the  brief),  for  appellants  Pearce  and 
others. 

James  K.  Symmers,  of  New  York  City  (Barry,  Wainwright,  Thacher 

6  Syinmers,  of  New  York  City,  on  the  brief),  for  The  Melrose. 
Edward  S.  Dodge,  of  Boston,  Mass.  (Benjamin  Thompson,  of  Port- 
land, Me.,  on  the  brief),  for  appellees. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  ALD- 
RICH,  District  Judge. 

PUTNAM,  Circuit  Judge.  This  litigation  originated  in  a  collision 
between  the  steamship  Vera  and  the  steamship  Melrose.  The  Vera 
was  going  out  light  from  the  wharves  of  Boston,  drawing  8  feet  and 

7  inches  forward  and  8  feet  and  5  inches  aft.  The  Melrose  was  a 
heavy,  coal-laden  steamer  bound  in,  drawing  24  feet  and  11  inches 
forward  and  25  feet  and  8  inches  aft.  Both  were  navigating  the 
dredged  channel  from  the  upper  harbor  at  Boston  to  President  Roads. 
This  channel  was  said  to  have  been  800  feet  wide,  and  laid  out  for 
a  35-foot  depth.    The  steamers  navigated  a  constant  curve,  including 

6=»For  other  cases  see  same  topic  ft  KEY-NUMBER  Id  all  Key-Numbered  Digests  ft  Indexes 
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a  reverse  curve,  and  with  a  dredge  still  at  work  in  the  channel. 
This  dredge  was  said  to  have  been  located  about  400  feet  northerly 
from  the  fine  of  bell  buoy  9-A,  which  bell  buoy  was  on  the  southern 
edge  of  the  channel,  or  starboard  edge  going  out  from  Boston,  and  also 
about  1,200  feet  southerly  from  the  line  of  red  spar  buoy  No.  8,  lying 
on  the  northerly  side  of  the  channel,  or  on  the  port  side  thereof  com- 
ing out  of  Boston.  Both  vessels,  after  they  entered  this  narrow 
channel,  were  governed  by  the  starboard  hand  rule. 

Meanwhile,  on  the  south  side  of  this  channel  some  schooners  were 
anchored,  among  which  was  the  schooner  Malcolm  Baxter,  Jr.,  which 
had  come  into  the  harbor  with  a  cargo  of  coal,  and  had  anchored  be- 
low Castle  Island,  between  4  and  6  o'clock  in  the  afternoon.  After 
swinging  to  her  anchor,  the  Baxter  headed  somewhat  in  an  outward 
southwesterly  direction,  her  stem  towards  the  channel,  and  she  lay 
near  the  southerly  side  of  this  dredged  channel,  up  and  down  the 
harbor.  The  District  Court  found  that  the  Baxter's  location  was  too 
near  the  channel  courses  regularly  followed  by  vessels,  and  that  she 
in  some  degree  obstructed  the  necessary  maneuvers  of  the  steamers 
already  referred  to. 

The  proximate  cause  of  what  occurred  was  a  collision  between  the 
Vera  and  the  Melrose,  and  a  resulting  cause  was  the  fact  that  this 
collision  swung  the  Vera  around,  with  a  collision  between  the  Vera 
and  the  Baxter.  The  conclusion  of  the  District  Court  was  that  the 
Melrose  was  at  fault  for  the  first  collision,  that  is,  the  collision  be- 
tween her  and  the  Vera,  and  that  the  collision  between  the  Vera  and 
the  Baxter  was,  in  the  eyes  of  the  law,  the  result  of  the  collision  ber 
tween  the  Melrose  and  the  Vera.  Consequently  a  decree  was  entered 
in  favor  of  the  Vera  against  the  Melrose;  and  also,  on  the  grotmd 
that  the  Melrose  and  Baxter  were  both  at  fault,  the  court  decreed 
a  division  of  damages  between  those  two  vessels. 

The  opinion  of  the  District  Court,  was  very  careful,  and  analyzed 
the  evidence  as  to  the  entire  litigation,  and  the  rules  of  law  applicable 
thereto,  with  very  great  care,  ahd,  we  might  say,  with  minuteness. 
Its  propositions  are  clearly  stated.  As  we  find  notiiing  in  the  record 
which  outweighs  either  its  statements  of  facts  or  its  conclusions  of 
law,  we  do  not  undertake  to  disturb  them,  especially  as  they  lay  down 
no  new  rules,  and  make  no  new  application  of  the  old  rules.  The 
leading  facts  are  that  it  is  clear  that  the  Vera  maintained  her  posi- 
tion as  required  by  the  starboard  rules,  and  it  is  also  quite  clear  that 
the  Melrose  could  not  have  been  in  the  place  where  the  collision  oc- 
curred if  she  had  done  the  same.  It  is  not  so  clear  that  the  Baxter 
was  so  far  in  the  channel,  if  at  all  in  the  channel,  as  to  constitute  a 
breach  of  the  maritime  law,  which  would  hold  her  at  fault ;  but  the 
case  on  this  point  is  in  no  way  so  emphatic  as  to  justify  the  over- 
ruling of  the  conclusions  reached  by  the  District  Court  in  reference 
thereto. 

On  the  other  hand,  it  must  be  stated  that  the  position  of  the  Vera 
was  complicated  by  at  least  some  of  the  circumstances  to  which  we 
have  referred,  and  by  perhaps  some  other.  She  came  out  from  her 
wharf  in  Boston  Harbor  on  a  cahn  evening  with  a  sufficient  light  to 
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observe  all  the  circumstances,  and  was  at  liberty  to  control  her  naviga- 
tion. She  was  drawing  but  little  water,  and  so  had  a  larger  range  for 
maneuvering ;  and  it  is  not  clear  that  she  might  not  easily  have  con- 
trolled her  maneuvers,  by  stopping  her  headway  and  otherwise,  so 
as  to  extricate  herself  from  whatever  difficulties  appeared.  Neverthe- 
less the  case  has  not  been  submitted  to  us  on  any  proposition  of  this 
character,  and  the  circumstances  are  not  sufficiently  simple  to  justify 
us  in  assiuning  to  reverse  the  District  Court's  decision,  unaided,  for 
any  reasons  of  that  nature. 

It  must  be  understood  that  what  we  have  just  said  about  the  ca- 
pacity o£  the  Vera  to  control  her  maneuvers  relates  only  to  what  pre- 
ceded her  collision  with  the  Melrose.  As  to  what  occurred  between 
that  and  the  collision  with  the  Baxter,  the  case  is  not  so  definite,  and 
has  caused  us  to  hesitate.  If  the  Vera*s  officers  and  crew  had  been 
at  their  posts,  this  collision  might  have  been  prevented  by  dropping 
her  anchors  or  reversing  her  engines.  It  must  be  remembered,  how- 
ever, that  the  tide  favored  her  collision  with  the  Baxter,  and  that  she 
had  been  crowded  to  the  south  side  of  the  channel  by  the  Melrose  so 
far  that  the  distances  were  very  small,  and  the  time  for  dropping  her 
anchor,  or  reversing  her  engines,  was  correspondingly  small.  Her 
engines  were  reversed,  but  not  soon  enough  to  prevent  her  fouling  the 
Baxter. 

It  is  claimed  that  the  collision  with  the  Melrose  roused  sudden 
fear  for  their  safety  in  the  Vera's  crew,  and  that  some  of  them  went 
to  their  boats,  and  that  complete  order  was  not  promptly  restored 
among  them.  There  is  no  doubt  that  the  Vera  and  her  crew  were  put 
in  stress  by  the  collision  with  the  Melrose,  a  stress  which,  according 
to  maritime  law,  may  have  given  an  excuse.  The  District  Court  so 
found;  and,  upon  a  careful  consideration  of  its  conclusions,  we  are 
unable  to  see  that,  if  the  case  was  now  open,  we  could  reach  any  more 
satisfactory  result  ourselves  than  that  court  reached. 

We  should  add  that  the  case  was  not  satisfactorily  discussed  by 
any  of  the  counsel  for  the  appellants  in  this  respect,  nor  as  to  the 
propositions  now  maintained  by  the  appellants  on  the  question  of 
taxations  of  costs  for  travel  and  attendance  by  parties  to  the  record. 

Consequently,  on  the  whole,  we  are  required  to  affirm  the  conclu- 
sions of  the  District  Court. 

The  judgment  of  the  District  Court  is  affirmed,  with  interest,  and 
the  Vera  recovers  the  costs  of  appeal. 

On  Appellants'  Petitions  for  Rehearing. 

Our  opinion  against  which  these  petitions  were  filed  was  passed 
down  on  July  16,  1915.  This  case  has  received  so  much  attention,  and 
has  been  so  thoroughly  considered,  that  we  dislike  to  have  it  go  off 
on  a  misimderstanding.  These  petitions  deal  particularly  with  the 
proposition  that  the  Vera  came  down  Boston  Harbor  under  such  cir- 
cumstances that  the  field  she  was  entering  upon  was  so  plainly  visible 
to  her  that  she  might  have  availed  herself  of  the  visible  facts,  and 
thus  have  avoided  a  collision.  What  was  said  in  our  opinion  on 
that  topic  closed  as  follows : 
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"It  must  be  understood  that  what  we  have  just  said  about  the  capacity  of 
the  Vera  to  control  her  maneuvers  relates  OBdy  to  what  preceded  her  colli- 
sion with  the  Melrose.'* 

Therefore  we  do  not  regard  what  the  petitioners  have  stated  as 
pertinent  to  our  propositions  on  that  topic.  It  is  sufficient  to  repeat 
that  the  collision  between  the  Vera  and  the  Melrose  brought  in  a  new 
set  of  circumstances  not  covered  by  our  observations. 

Concerning  the  matter  of  costs,  there  was  an  error  in  our  opinion 
in  using  the  word  "appellees"  for  "appellants."  This  has  been  cor- 
rected in  the  official  opinion  on  file. 

The  other  portions  of  the  petitions,  if  taken  up  by  us,  would  require 
us  to  review  the  substance  of  the  case  without  our  first  granting  any 
leave  for  a  reargimient.  We  have  perhaps  brought  this  condition 
on  ourselves,  because,  with  reference  to  such  petitions,  we  have  too 
freely  acquiesced  in  a  departure  from  the  rules  on  this  topic  given 
in  Public  Schools  v.  Walker,  9  Wall.  603,  19  L.  Ed.  650,  from  a  re- 
luctance to  shut  oflF  any  parties  who  deem  themselves  prejudiced  by 
a  supposed  mistake  of  the  court.  This  time,  however,  we  are  not 
disposed  to  add  anything  to  this  irregular  practice. 

We  wish  to  add  what  is,  perhaps,  an  exception  in  reference  to  the 
various  questions  of  costs  which  are  now  brought  to  our  attention, 
and  which  have  been  raised  incidentally  heretofore  and  which  need 
to  be  thoroughly  discussed.  We  therefore  direct  that  all  questions 
of  costs  be  reargued  in  print  by  such  of  the  parties  to  these  proceed- 
ings as  may  desire  to  reargue  the  same,  such  arguments  to  be  filed 
in  print  on  or  before  the  4th  day  of  November,  1915;  and  that  the 
cases  will  be  reheard  on  such  printed  arguments,  and  not  otherwise, 
and  no  further. 

Ordered,  that  cases  Nos.  1089,  1090,  1091,  1092,  and  1093  may 
be  reargued  within  the  time  and  in  the  manner  allowed  by  our  opin- 
ion passed  down  this  14th  day  of  October,  1915,  and  not  otherwise, 
and  no  further. 


(226  Fed.  372) 

ATLANTIC  CITY  v.  WARREN  BROS.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Third  arcult    July  16,  1915.) 

No.  1949. 

L  Appeal  and  Ebbob  ^=:»991 — Questions  of  Fact — Jubisdictional  Que8- 

TIONa 

When  the  jurisdiction  of  the  court  depends  on  questions  of  fiict,  which 
are  submitted  to  the  Jury  under  proper  instructions,  their  determination 
Is  conclusive  and  cannot  be  reviewed  by  an  appellate  court, 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  fS  3896- 
3899,  3912,  3913;   Dec.  Dig.  <S=>991.] 

2.  Pabties  ^=:>51 — Splittinq  Cause  of  Action — ^Amendment  Bbinqino  nt 
New  Pabties. 

A  contract  with  a  New  Jersey  city  for  the  construction  and  laying  of  a 
water  main  several  miles  long  fixed  the  price  per  foot  and  also  provided 
for  extra  work  which  might  be  necessary.  Before  the  work  was  finished, 
the  contractors  assigned  their  claims  for  extra  work.  The  work  was 
completed  and  accepted,  the  estimates  for  both  classes  approved  and 

^=»For  oUier  cases  lee  same  topic  ft  KEY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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tbat  tor  the  original  work  paid,  but  the  city  refused  to  pay  the  claim  for 
extra  work  and  the  assignee  brought  suit  thereon.  The  dty  set  up  that 
on  a  remeasurement  there  was  still  a  balance  due  the  contractors  for  the 
original  work,  and  that  the  suit  was  therefore  on  a  split  cause  of  action 
and  could  not  be  maintained.  The  statutes  of  New  Jersey,  P.  L.  1890,  p. 
38,  and  P.  L.  1908>  p.  537,  as  construed  by  the  courts,  permit  an  assignee 
of  an  entire  claim  arising  on  contract  to  sue  thereon  in  his  own  name,  but 
not  an  assignee  of  part  of  a  claim.  P.  L.  1912,  p.  377,  provides  that  *'if 
a  part  interest  in  a  contract  obligation  be  assigned  the  assignor  (retaining 
the  remaining  interest)  and  the  assignee  may  be  joined  as  parties." 
Held,  that  the  court  correctly  permitted  the  contractors  to  be  joined  as 
plaintiffs,  and  that  with  such  amendment  the  action  was  maintainable. 

[Ed.  Note.— For  other  cases*  see  Parties,  Cent.  Dig.  §§  77-82;    Dec. 
Dig.  <S=>51.1 
a.  Municipal  Gobpobationb  ^=>360— Contract  foe  Laying  Watee  Main- 
Con  stbuction — ^ExTBA  Work. 

A  contract  with  a  city  for  the  construction  and  laying  of  a  wooden 
water  main,  several  miles  long,  fixed  the  price  per  foot,  and  also  provided 
for  such  extra  work  in  laying  as  might  be  found  necessary,  but  that  **no 
claim  for  extra  work  shall  be  allowed  unless  previously  ordered  by  the 
engineer  in  writing."  All  extra  work  done  was  ordered  by  the  engineer 
either  in  writing  or  orally,  with  the  approval  of  the  city  board  of  water 
commissioners,  before  it  was  commenced,  and  when  ordered  orally  written 
orders  were  given  before  claims  therefor  were  presented  and  allowed. 
Meld,  that  such  practice  was  in  compliance  with  the  provision  of  the  con- 
tract which,  considering  the  unknown  character  of  the  ground,  could 
not  be  construed  to  require  written  orders  in  advance  of  the  work  in  all 
cases,  but  only  before  claims  therefor  were  allowed ;  its  purpose  being  to 
protect  the  city  against  claims  for  unauthorized  work. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §§ 
802,  892% ;   Dec.  Dig.  <g=>360.1 

4.  MVNICIPAL    COBPORATIONS   ^=>365 — CONTRACTS — ^WAIVEB    OF    PROVISIONS. 

Such  C(Hitract  contained  a  further  provision  that  *'the  claims  for  such 
extra  work  shall  be  presented  on  or  before  the  15th  of  the  month  follow- 
ing its  execution;  otherwise  such  claims  for  extras  during  that  month 
shall  be  forfeited."  The  contract  was  executed  by  the  board  of  water 
commissioners  of  the  city  which  was  authorized  by  statute  to  make  such 
omtracts  when  money  for  the  improvement  had  been  appropriated  by 
the  common  council,  as  had  been  done  in  this  case.  After  the  work  had  . 
been  begun,  it  was  found  that  some  of  the  extra  work  required,  as  the 
construction  of  supports  for  the  pipe  through  a  marsh,  not  contemplated 
by  the  contract,  would  necessarily  be  continuous  for  a  considerable  time, 
making  it  impracticable,  if  not  impossible,  to  make  monthly  estimates, 
and  the  engineer  imder  authority  from  the  board,  wrote  a  letter  to  the 
contractors  waiving  such  requirement  for  monthly  settlements  and  no 
dalm  for  extra  work  was  presented  until  the  work  was  completed  and 
accepted.  Held,  that  the  waiver,  having  been  executed  in  good  faith  and 
for  adequate  reasons,  was  binding  on  the  city. 

[Ed.  Note. — For  other  cases,  se6  Municipal  Corporations,  Cent.  Dig.  § 
898;    Dec.  Dig.  <S=>365.] 

5.  Municipal  Corporations  ^=:>252 — Contracts — Modification. 

A  munidpal  corporation  having  the  power  to  make  a  contract  may 
deal  with  the  contract  in  the  same  manner  as  If  it  were  a  natural  person, 
and  may,  .in  the  absence  of  statutory  limitation,  modify  or  cancel  it  in 
the  same  manner  as  it  might  originally  contract;  and  in  general  its 
power  to  modify  a  public  improvement  contract  is  vested  in  the  same 
officer  or  body  authorized  to  make  the  contract 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
692-6W;    Dec.  Dig.  <&=>252.] 

«=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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6.  Dahaqbs  ^=:»86 — Liquidated  Damaqks — ^Public  Iicpbovkment  Contbact. 

In  an  action  against  a  dty  to  recover  a  balance  due  on  a  contract  for  a 
public  Improvement  which  provided  that  the  contractors  should  pay  a 
stipulated  sum  per  day  as  liquidated  damages  for  delay  in  completion 
beyond  a  fixed  date,  It  was  not  error  to  refuse  an  Instruction  that  the 
city  was  entitled  as  matter  of  law  to  a  set-off,  because  of  the  fiillure  to 
complete  the  work  by  such  date,  where  there  was  evidence  that  the 
delay  was  caused  by  the  city  and  was  not  due  to  any  default  of  the  con- 
tractors. 

[Ed.  Note.— For  other  cases,  see  Damages,  C«nt.  Dig.  §§  179-181,  183- 
187;  Dec.  Dig.  <g=>85.] 

7.  Municipal  Gobporations  ^=:»352 — Contract  fob  Wateb  Main — Constbuo- 

TION  OP  PBO visions. 

A  contract  with  a  city  for  the  construction  of  a  water  main,  which 
must  necessarily  cross  the  lines  of  several  railroads,  provided  that  the 
contractors  should  co-operate  with  the  railroad  companies  in  order  that 
the  main  should  cross  their  rights  of  way  without  injury  to  their  prop- 
erty, but  that  permission  to  malse  such  crossings  should  be  obtained  by 
the  city.  To  secure  sudi  right  from  one  company,  the  dty  paid  it  a  sum 
estimated  to  be  necessary  to  construct  a  culvert  to  protect  its  roadbed, 
and  the  company  employed  and  paid  the  contractors  for  the  water  main 
for  constructli|g  the  culvert  Held,  that  the  contract  did  not  require  the 
contractors  to  credit  the  amount  so  paid  the  railroad  company  as  a  pay- 
ment on  their  contract  with  the  dty. 

[Ed.  Note.— For  other  cases,  see  Munidpal  Corporations,  Cent  Dig.  | 
883 ;   Dea  Dig.  <g=>352.] 

8.  Municipal  Cobpobations  ^=>353 — ^Assignment — Monet  Due  on  Contract 

— Claim  fob  "Extba  Wobk." 

a  contract  with  a  dty  for  construction  of  a  water  main  required  the 
contractors  to  furnish  both  labor  and  materials,  and  also  provided  for 
payment  for  *'extra  work'*  which  might  be  agreed  upon.  The  contractors 
assitrned  their  claim  against  the  dty  for  all  extra  work  done  under  the 
contract.  Held,  that  the  phrase  "extra  work,"  as  used  in  both  the  con- 
tract and  assignment,  included  the  materials  as  well  as  the  labor  furnish- 
ed therefor. 

[Ed.  Note. — For  other  cases,  see  Munidpal  Corporations,  Cent  Dig.  § 
885;    Dec.  Dig.  <&=>353. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Extra  Work.] 

9.  Municipal  Cobpobations  ^=:»353 — Assignment — ^Mone.t  Due  on  Contract 

— Validity. 

A  provision  in  a  contract  with  a  dty  for  constructicm  of  a  water 
main,  that  the  contractors  should  not  assign,  transfer  or  sublet  **auy 
part  of  the  work  herein  specified"  without  the  consent  of  the  dty,  does 
not  invalidate  an  assignment  by  the  contractors  of  their  claim  against 
the  dty  for  work  done  by  them  under  the  contract 

[Ed.  Note. — For  other  cases,  see  Munidpal  Corporations,  Cent  Dig.  % 
885;   Dec.  Dig.  <&=>353.] 

10.  Municipal  Cobpobations  ^=»1021,  1022 — ^Actions  Against — Conditions 
Pbecedent — Pbesentation  of  Claim. 

P.  L.  N.  J.  1904,  p.  259,  relating  to  dties,  provides  that  **no  warrant  for 
•  the  payment  of  money  shall  be  delivered  by  any  officer  •  ♦  ♦  until 
the  bill  or  claim  intended  to  be  paid  thereby  shall  have  been  presented  to 
the  mayor  for  his  approval."  Held,  that  the  object  of  such  provision  is 
to  protect  the  dty  against  improper  expenditures  by  its  officers  or  boards 
by  requiring:  the  mayor's  approval  before  money  is  disbursed,  and  that 

^=»For  oth.er  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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where  a  claim  is  refused  payment  by  such  officer  or  board  the  claimant 
is  not  required  to  present  it  to  the  mayor  before  bringing  suit  thereon. 

[Ed.  Note. — For  other  cases,  see  Municipal  CJorporations,  Cent  Dig.  S 
2193 ;  Dec.  Dig.  <S=>1021,  1022.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey ;  John  Rellstab,  Judge. 

Acrion  at  law  by  the  Warren  Brothers  Company,  William  I.  Cherry, 
and  Frank  S.  Lockwood  against  Atlantic  City,  New  Jersey.  Judg- 
ment for  plaintiffs,  and  defendant  brings  error.     Affirmed. 

C.  L.  Cole,  of  Atlantic  City,  N.  J.,  for  plaintiff  in  error. 
Frank  S.  Katzenbach,  Jr.,  of  Trenton,  N.  J.,  for  defendants  in  er- 
ror. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  action  w^s  instituted  by  Warren 
Brothers  Company,  a  corporation  of  the  State  of  West  Virginia, 
against  Atlantic  City,  a  municipal  corporation  under  the  law  of  the 
State  of  New  Jersey,  being  chapter  107  of  the  Laws  of  1902,  p.  284, 
relating  to  and  regulating  the  government  of  cities.  The  plaintiff 
declared  upon  an  assignment  of  claims  for  extra  work  done  under  a 
contract  purporting  to  have  been  made  between  one  Frank  S.  Lock- 
wood  and  Atlantic  City,  and  sought  to  recover  thereupon  the  sum  of 
$60,583.19,  with  interest  from  October  17, 1911.  During  the  progress 
of  the  trial,  Frank  S.  Lockwood  and  William  L  Cherry,  who  held 
the  remaining  unassigned  rights  under  the  contract,  were,  by  amend- 
ment, made  parties  plaintiff,  and  upon  verdict  judgment  was  entered 
for  the  plaintiffs,  Frank  S.  Lockwood  and  William  L  Cherry  for  $3,- 
142.38  and  for  Warren  Brothers  Company  for  $69,734.45,  with  costs. 

The  trial  of  this  cause  embraced  so  many  issues,  and  the  numerous 
errors  assigned  are  so  inter-related,  that  the  case  and  the  theory  upon 
which  it  was  tried,  can  be  developed  only  by  an  orderly  consideration 
of  the  questions  submitted  for  review. 

On  November  3,  1909,  Atlantic  City,  acting  through  its  Board  of 
Water  Commissioners,  entered  into  a  contract  with  one  Frank  S.  Lock- 
wood,  in  which  Lockwood  undertook  to  build  a  forty-eight  inch  wood- 
en stave  pipe  line  from  the  city's  water  works  at  Absecon  to  Atlantic 
City,  of  an  approximate  length  of  25,000  lineal  feet,  and  Atlantic 
City  engaged  to  pay  therefor  the  sum  of  $224,981.47,  the  said  sum  to 
be  proportionately  increased  or  decreased  as  the  line,  when  completed, 
was  greater  or  less  than  the  length  designated.  The  contract  was  in 
writing  and  contained  many  provisions.  Upon  these  provisions  as 
construed,  and  upon  the  conduct  of  the  parties  thereunder,  depends 
the  right  of  recovery. 

The  first  question  raised  was  the  jurisdiction  of  the  trial  court,  which 
involved  (a)  the  question,  under  the  Federal  law,  of  the  diverse  citi- 
zenship of  the  parties;  and  (b)  the  right  of  Warren  Brothers  Com- 
pany under  the  law  of  the  State  of  New  Jersey,  to  sue  alone  upon 
the  assignment. 

C=»Por  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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[1]  (a)  Acting  under  authority  of  the  statute  which  created  the 
Board  of  Water  Commissioners  of  Atlantic  City  and  conferred  upon  it 
the  power  to  maintain,  extend  and  improve  the  water  works  of  the 
city,  and  in  pursuance  of  resolutions  of  the  Common  Council  of  At- 
lantic City,  appropriating  the  sum  of  $300,000  for  that  special  pur- 
pose, the  Board  of  Water  Commissioners  entered  into  the  contract  with 
Frank  S.  Lockwood  for  the  construction  of  a  water  main  of  the  type 
indicated. 

One  Louis  Kuehnle  was  the  president  of  the  Board  of  Water  Com- 
missioners. He  was  also  a  stockholder  and  a  director  of  the  United 
Paving  Company,  a  corporation  engaged  in  the  business  of  construct- 
ing municipal  works.  Frank  S.  Lockwood  was  an  employee  and  su- 
perintendent of  the  United  Paving  Company.  The  contract  was 
awarded  by  the  Board  of  Water  Commissioners,  of  which  Kuehnle 
was  a  member,  to  Lockwood,  an  employee  of  the  Paving  Company  of 
which  Kuehnle  was  a  stockholder  and  director.  Being  without  means 
to  prosecute  the  work,  Lockwood  at  once  applied  to  one  William  I. 
Cherry  for  financial  assistance.  Cherry  was  the  president  of  the  Pav- 
ing Company.  Cherry  agreed  to  supply  Lockwood  with  money,  and  as 
security  took  an  assignment  of  •Vioo  interest  in  the  contract.  Lock- 
wood  retaining  ^/loo  interest  therein.  The  work  was  started  by  Lock- 
wood  and  was  completed  by  him  with  the  tools  and  implements  of  the 
Paving  Company  and  with  money  supplied  by  Cherry.  The  money  that 
Cherry  advanced  was  withdrawn  from  the  treasury  of  the  Paving 
Company,  it  is  alleged,  without  the  knowledge  of  its  directors  and 
stockholders,  and  amounted  in  the  whole  to  about  $60,000. 

In  order  to  obtain  funds  with  which  to  reimburse  the  Paving  Com- 
pany, Cherry  made  application  to  Warren  Brothers  Company  (the 
original  plaintiff  in  this  suit)  for  a  loan  of  $60,000.  He  offered  as 
security  an  assignment  of  the  money  due  under  the  contract  for  extra 
work  which  was  about  completed,  claims  for  which  about  equaled 
the  amoimt  he  desired  to  borrow.  Warren  Brothers  Company  pre- 
ferred to  deal  with  the  Paving  Company,  and  offered  to  advance  the 
money  if  the  application  for  the  loan  came  from  that  company.  There- 
upon, an  assignment  of  the  claims  for  extra  Work  under  the  contract 
was  made  by  Cherry  and  Lockwood  to  the  Paving  Company,  which 
in  turn  assigned  the  same  to  Warren  Brothers  Company,  the  considera- 
tion paid  by  the  latter  being  approximately  the  sum  of  $60,000,  an 
amount  sufficient  to  enable  Cherry  to  replace  the  funds  withdrawn  by 
him  from  the  Paving  Company.  The  assigned  claims  were  presented 
to  the  city  and  payment  refused,  whereupon  this  suit  was  brought. 

The  learned  trial  judge  charged  the  jury  that  primarily  the  right 
of  Warren  Brothers  Company  to  recover  in  this  action  for  money  due 
for  extra  work  done  under  the  contract,  depended  upon  the  right  of 
Ivockwood  to  recover,  had  he  not  assigned  the  claims  and  had  he 
brought  suit  in  his  own  right,  and  that  the  right  of  Lockwood  to  re- 
cover depended  upon  whether  Lockwood  was  the  real  contractor  with 
the  city,  or  whether  in  fact,  although  not  in  form,  the  contract  was 
really  between  the  city  and  the  United  Paving  Company. 

The  question  who  was  the  real  contractor  was,  therefore,  a  question 


Digitized  by  VjOOQIC 


ATLANTIC  CITY  V.  WABREN  BROS.  CO.  207 

of  fact  to  be  determined  by  the  jury.  The  question  embraced  more 
than  the  legality  of  the  conduct  of  Kuehnle,  a  director  of  the  Board 
of  Water  CcMnmissioners,  in  awarding  a  contract  to  a  corporation  in 
which  he  was  financially  interested.  It  involved  the  citizenship  of  the 
parties,  and  upon  the  diverse  character  of  their  citizenship,  when  as- 
certained, depended  the  jurisdiction  of  the  District  Court  tmder  the 
Federal  law. 

Warren  Brothers  Company  was  a  corporation  of  the  State  of  West 
Virginia.  It  was  testified  that  Lockwood  was  a  citizen  of  the  State  of 
North  Carolina  and  Cherry  a  citizen  of  the  State  of  New  York.  The 
United  Paving  Company  and  Atlantic  City  were  corporations  of  the 
State  of  New  Jersey.  Of  these  facts,  some  were  admitted,  others  con- 
troverted. 

The  learned  trial  judge  submitted  to  the  jury  in  limine,  the  ques- 
tions, first,  whether  Lockwood  and  Cherry  were  citizens  respectively 
of  the  States  of  North  Carolina  and  New  York,  or  of  the  State  of 
New  Jersey,  and  second,  whether  the  contract  in  suit  was  in  fact 
made  with  Lockwood,  or,  though  in  form  with  Lockwood,  was  in 
truth  made  with  the  United  Paving  Company,  and  instructed  the  jury 
that  if  if  found  that  the  Paving  Company,  a  New  Jersey  corporation, 
was  the  real  contractor,  it  could  not  have  brought  this  suit  in  the  Dis- 
trict Court  against  Atlantic  City,  likewise  a  New  Jersey  corporation, 
and  that  as  the  rights  of  Warren  Brothers  Company  were  no  greater 
than  those  of  the  Paving  Company,  Warren  Brothers  Company  could 
not  maintain  this  action,  and  accordingly  the  verdict  should  be  for  the 
defendant. 

The  jury  rendered  a  verdict  for  the  plaintiffs.  A  verdict  for  the 
plaintiffs  upon  the  preliminary  issues  submitted,  embraced  several 
findings  of  fact,  and  determined  that  the  contract  was  made  in  good 
faith,  that  it  was  made  between  the  city  and  Lockwood  and  not  be- 
tween the  city  and  the  United  Paving  Company,  and  that  it  was  made 
between  citizens  of  different  states,  thereby  satisfying  the  requirement 
of  the  Federal  statute  conferring  jurisdiction  upon  the  District  Court 
to  entertain  the  action. 

As  the  jury,  by  its  verdict,  decided  that  the  contract  was  not  made 
by  the  Board  of  Water  Commissioners  with  the  United  Paving  Com- 
pany, in  both  of  which  bodies  Kuehnle  was  a  director,  we  are  not  con- 
cerned with  those  things  which  may  be  suggested  or  imputed  by  the 
character  and  circumstances  of  the  transaction.  With  them,  this  court 
has  nothing  to  do. 

[2]  (b)  Having  submitted  to  the  jury  the  issue  of  fact,  upon  which, 
by  its  verdict,  the  jurisdiction  of  the  District  Court,  under  the  Federal 
law,  was  established,  the  next  question  was  whether  the  District  Court, 
under  the  law  of  the  State  of  New  Jersey,  could  entertain  jurisdiction 
of  a  cause  of  action  based  upon  an  assignment  of  the  character  declar- 
ed upon. 

The  work  undertaken  was  a  venture  in  a  new  field  of  water  works' 
construction.  It  included  the  building  of  a  wooden  tube  or  flume  of 
large  diameter,  laid  for  a  considerable  distance  in  a  marsh,  carried 
under  three  waterways,  or  small  rivers,  and  constructed  under  the 
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roadbeds  of  several  railroad  and  traction  companies.  Both  parties 
recognized  that  the  undertaking  involved  problems  which  cotdd  not 
be  anticipated,  and  provided  for  extra  labor  to  be  done  and  extra 
materials  to  be  furnished  pursuant  to  orders  given  in  a  manner  pre- 
scribed by  the  contract.  The  contract,  therefore,  contemplated  prin- 
cipal work  and  extra  work,  and  payment  for  both.  Lockwood  having 
assigned  to  Cherry  ^•/loo  of  his  interest  in  both  classes  of  work,  the 
two  assigned,  through  the  Paving  Company,  to  Warren  Brothers 
Company,  their  interest  in  the  claims  for  the  extra  work,  but  not  for 
the   principal   work. 

Upon  the  acceptance  by  the  engineer  of  the  work  of  both  kinds,  the 
Board  of  Water  Commissioners  approved  the  claim  of  Lockwood  and 
Cherry  for  the  principal  work  under  the  contract,  and  in  due  course 
they  were  paid  all  that  was  supposed  by  them  to  be  due  them.  The 
claims  for  extra  work  assigned  to  Warren  Brothers  Company  were 
likewise  approved  by  the  Board  of  Water  Commissioners  and  were 
presented  to  the  Comptroller  for  payment.  The  Comptroller,  how- 
ever, refused  payment,  and  subsequently  the  Board  rescinded  its 
approval,  whereupon  Warren  Brothers  Company  instituted  this  suit. 

Postponing  for  the  present  a  consideration  of  the  legality  of  the 
assignment,  we  will  inquire  of  the  right  of  Warren  Brothers  Company 
to  maintain  an  action  for  the  recovery  of  money  due  upon  an  assign- 
ment of  claims  for  a  part  only  of  the  work  contemplated  by  the  con- 
tract. The  city  charged  that  under  the  law  of  New  Jersey,  Warren 
Brothers  Company  has  a  right  to  sue  as  an  assignee  and  to  sue  alone 
only  upon  an  assignment  which  embodies  all  claims  under  the  con- 
tract; that  Warren  Brothers  Company  is  pressing  for  recovery  on 
a  split  assignment,  recovery  upon  which  would  leave  the  city  open 
to  attack  by  Lockwood  and  Cherry  for  claims  due  them  for  principal 
work  under  the  contract.  In  support  of  its  contention  that  it  might 
thus  be  required  to  defend  two  suits,  the  city  produced  an  estimate 
of  the  work  done  and  monies  due  and  in  part  paid  upon  the  main  con- 
tract, which  showed  that  there  still  remained  due  Lockwood  and  Cher- 
ry for  principal  work,  the  sum  of  $1,346.66.  This  evidently  was  a 
surprise  to  Lockwood  and  Cherry,  who  had  testified  that  so  far  as 
they  knew  they  had  been  paid  in  full.  It  was  subsequently  disclosed 
that  Lockwood  and  Cherry  had  accepted  payment  upon  an  estimate 
based  upon  the  contract  length  of  the  line  of  25,000  feet,  while  the 
estimate  produced  was  made  by  the  engineer  and  was  based  upon  a 
precise  measurement  'of  25,502.25  feet,  the  increase  in  length  entitling 
Lockwood  and  Cherry  to  a  proportionate  increase  in  payment.  As 
this  estimate  disclosed  that  money  was  still  due  Lockwood  and  Cherry, 
and  likewise  disclosed  that  Warren  Brothers  Company  was  in  fact  su- 
ing upon  a  split  assignment,  that  is,  it  was  suing  for  but  a  part 
of  what  was  due  under  the  contract,  Warren  Brothers  Company,  there- 
fore, was  confronted  with  the  statute  of  New  Jersey  of  1890  (P.  L. 
24)  and  the  statute  of  1903  revising  the  Practice  Act  (P.  L.  537), 
which  provided  that  choses  in  action  arising  on  contracts  are  assignable 
and  the  assignee  may  sue  thereon  in  his  own  name,  but  as  construed, 
did  not  extend  the  right  to  an  assignee  to  sue  in  his  own  name  and 
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recover  on  a  partial  assignment  of  a  chose  in  action.  Otis  v.  Adams, 
56  N.  J.  Law,  38,  27  Atl.  1092 ;  Sternberg  v.  Lehigh  VaUey  R.  R.  Co., 
78  N.  J.  Law,  277,  73  Atl.  39. 

A  supplement  to  the  practice  act  of  1903  was  enacted  in  1912  (P. 
L  c  231),  under  which  certain  rules  were  promulgated,  the  ninth  of 
which  is  as  follows : 

"If  a  part  interest  In  a  contract  obligation  be  assigned,  the  assignor  (re- 
taining the  remaining  interest)  and  the  assignee  may  be  joined  as  parties." 

From  these  statutes  and  this  rule  it  has  been  considered,  that  since 
1890  an  assignee  of  the  whole  of  a  contract  obligation  had  a  right 
to  sue  in  his  own  name,  and  since  1912,  an  assignee  of  an  interest 
in  such  an  obligation  and  an  assignor  (retaining  the  remaining  in- 
terest) may  be  joined  as  parties.  Being  confronted  with  the  conten- 
tion that  under  the  law  the  parties  must  be  joined,  and  it  being  plain 
that  they  may  be  joined,  the  plaintiff  moved  to  amend  by  making  Lock- 
wood  and  Cherry  parties  plaintiff.  The  motion  to  amend  was  al- 
lowed, Lockwood  and  Cherry  were  made  parties  plaintiff,  and  the 
trial  proceeded.  Immediately  upon  the  joinder  of  Lockwood  and 
Cherry,  there  arose  a  controversy  whether  the  balance  due  them  was 
§1,346.66,  as  disclosed  by  the  city,  or  was  $2,651.88,  which  with  interest 
amounted  to  $3,142.38,  as  disclosed  by  the  engineer's  calculations. 
This  was  an  issue  of  fact.  It  was  submitted,  and,  in  view  of  the  man- 
ner in  which  it  was  raised,  we  think  it  was  properly  submitted,  to  the 
jury,  and  by  the  jury's  verdict  it  was  determined. 

Assuming,  as  we  do,  that  the  District  Court  was  within  the  prac- 
tice and  the  law  in  permitting  an  amendment  of  parties  pending  trial, 
tiie  question  of  suit  by  Warren  Brothers  Company  on  a  split  assign- 
ment was  solved,  and  any  fault  of  Warren  Brothers  Company  in  su- 
ing alone  for  extra  work  was  cured  by  the  joinder  of  the  parties  who 
were  entitled  to  any  and  all  balances  remaining  due  under  the  con- 
tract We  are  of  opinion  that  the  District  Court,  under  the  law  of 
New  Jersey,  had  jurisdiction  of  the  cause  of  action. 

The  remaining  matters  for  review  relate  to  errors  alleged  to  have 
been  committed  by  the  court  in  the  conduct  of  the  trial,  in  the  con- 
sideration of  which  we  have  endeavored  to  embrace  by  classification 
all  of  the  specifications  of  error  that  require  discussion. 

[3]  1.  The  provisions  of  the  contract  with  respect  to  extra  work 
are  two.  The  first  is,  that  *'no  claim  for  extra  work  shall  be  allowed 
unless  previously  ordered  by  the  engineer  in  writing."  At  the  trial, 
the  city  contended  that  this  provision  means  that  an  order  in  writing 
must  be  given  by  the  engineer  before  the  extra  work  is  begun.  What 
was  actually  done  was  this :  In  some  instances,  the  engineer  gave  writ- 
ten orders  for  extra  work  before  the  work  was  begun,  but  perhaps  in 
most  instances,  extra  work  was  begun  on  oral  orders,  and  after  it  was 
either  begun  or  completed,  written  orders  were  given.  In  each  in- 
stance where  extra  work  was  done,  the  orders,  either  oral  or  written, 
were  issued  by  the  engineer  after  the  matter  had  been  considered  and 
approved  by  the  Board  of  Water  Commissioners.  In  every  instance, 
written  orders  were  issued  before  claims  therefor  were  allowed  and 
presented  for  payment 
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The  learned  trial  judge  did  not  adopt  the  construction  urged  by  the 
city,  which  in  effect  prohibited  an  allowance  of  a  claim  for  extra  work, 
unless  the  work  was  preceded  by  a  written  order.  He  sought  the 
meaning  of  the  provision  in  the  understanding  of  the  parties  with  re- 
spect to  the  character  of  the  work  undertaken,  the  practical  difficulties 
contemplated  and  encountered,  and  the  necessity  which  developed  after 
the  work  was  begun  of  conducting  certain  extra  work  in  conjunction 
with  the  principal  work,  and  prosecuting  the  two  together,  thereby 
making  written  orders  prescribing  the  precise  nature  and  extent  of 
such  extra  work  impracticable,  if  not  impossible.  He  held  that  the 
purpose  of  the  provision  was  to  protect  the  city  in  making  payment 
only  for  extra  work  authorized  to  be  done,  and  that  as  in  every  in- 
stance of  extra  work  there  was  a  written  order  given  by  the  engineer 
previous  to  the  presentation  and  allowance  of  a  claim  for  payment, 
the  provision  had  been  complied  with. 

With  this  construction  of  the  provision,  our  views  accord.  If  the 
construction  of  the  provision  is  to  be  restricted  to  its  language,  it  is 
concededly  open  to  two  constructions,  and  these  depend  entirely  up- 
on the  manner  in  which  the  phrases  are  read  and  transposed.  If  the 
words  ''unless  previously  ordered''  refer  to  the  words  "extra  work"  as 
an  antecedent,  then  the  provision  means  that  tmless  the  extra  work 
before  it  is  begun  is  previously  ordered  by  the  engineer  in  writing,  no 
claim  shall  be  allowed,  and  the  contention  of  the  city  is  correct ;  but 
if  the  clause  "unless  previously  ordered"  modifies  the  verb  "allowed," 
then  the  meaning  is  that  before  the  claim  is  allowed  or  payment  made, 
a  written  order  must  previously  have  been  made.  In  other  words,  by 
one  construction,  the  written  order  must  precede  the  work.  By  the 
other,  the  written  order  must  precede  the  allowance  of  the  claim.  The 
provision  whichever  way  construed,  has  for  its  object  to  protect  the 
city  from  making  payment  for  unauthorized  work.  Conduct  which 
completely  affords  this  protection  is  within  the  meaning  of  the  pro- 
vision. This  protection  to  the  city  was  afforded  by  every  item  of 
extra  work  being  authorized  by  the  engineer  either  verbally  or  in  writ- 
ing, and  approved  by  the  Board  of  Water  Commissioners  before  it  wa« 
begun,  and  written  orders  for  the  same  being  given  before  the  claims 
were  presented  or  allowed.  We  find  no  error  in  the  trial  court's  con- 
struction of  this  provision  of  the  contract.    Riverside  T.  P.  v.  Stewart, 

211  Fed.  873,  877,  128  C.  C.  A.  251. 

[4]  The  second  provision  with  respect  to  extra  work  is  as  follows: 

"The  claims  for  such  extra  work  shall  be  presented  on  or  bef6re  the  15th  of 
the  month  following  its  execution;  otherwise,  such  claims  for  extras  during 
that  month  shall  be  forfeited." 

With  respect  to  this  provision  of  the  contract,  the  learned  trial  judge 
said: 

"Ldterally  taken,  this  would  call  for  a  forfeiture  in  every  instance  where 
any  work  was  done  even  upon  the  previous  written  order  of  the  engineer,  if 
the  contractor  failed  to  present  a  bill  before  the  middle  of  the  month  follow- 
ing the  execution  of  the  work.  Thds  provision  of  course  is  inserted  for  the 
protection  of  the  city  authorities.  It  may  be  waived  by  them,  and  in  this  suit 
we  have  evidence  of  a  formal  written  waiver  of  this  provision.  Now  if  that 
waiver  was  executed  in  good  faith  it  was  binding  upon  the  defendant   If  not. 
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and  the  presentation  of  the  bills  was  purposely  withheld  pursuant  to  an  un- 
derstanding with  the  Board,  whatever  may  have  been  the  motive  or  intent  of 
the  parties,  all  of  such  bills  are  forfeited,  and  the  defendant,  being  the  princi- 
pal party  who  made  such  a  waiver,  may  enforce  such  forfeiture  and  use  it  as 
a  defense  in  this  acticm." 

The  evidence  alluded  to  by  the  judge  was  a  letter  addressed  to  Lock- 
wood,  the  contractor,  by  Van  Gilden,  the  engineer,  approved  by  two  of 
tiie  Board  of  Water  Commissioners,  expressly  waiving  the  require- 
ment for  presenting  claims  for  extra  work  on  or  before  the  fifteenth 
day  of  the  month  following  its  execution.  The  questions  raised  were 
tliree.  The  first  was  the  good  faith  of  the  Board  in  waiving  the  provi- 
sion and  of  the  contractor  in  postponing  presentation  of  claims.  This 
question  was  one  of  fact,  and  being  determined  by  the  jury,  we  have 
nothing  to  do  with  it.  The  second  was,  whether  the  waiver  was  a 
formal  act  of  the  Board ;  and  the  third  was,  if  so,  whether  the  Board 
had  the  legal  power  to  waive  an  express  provision  of  the  contract. 

With  respect  to  the  formality  of  the  waiver,  there  was.  evidence 
that  the  minutes  disclosed  no  record  of  the  Board's  action  in  this  re- 
spect This  alone  would  not  be  sufficient  to  dispose  of  the  waiver  as 
a  legal  act.  The  rights  of  a  third  person  dealing  in  good  faith  with 
a  department  or  an  agency  of  a  municipality  cannot  be  prejudiced  by 
omission  of  that  body  to  duly  record  its  corporate  action.  Riverside  T. 
P.  v.  Stewart,  211  Fed.  873,  876,  128  C.  C.  A.  251,  and  cases  cited. 
Without  discussing  the  testimony,  we  are  satisfied  that  it  is  sufficiently 
disclosed  that  the  waiver,  as  presented,  was  the  formal  act  of  the 
Board.  The  jury  has  decided  it  was  a  bona  fide  act.  The  question 
that  remains  is,  whether  it  was  a  legal  act. 

The  city  contends  that  the  Board  of  Water  Commissioners,  though 
possessing  power  to  make  a  contract  for  Atlantic  City,  is  without  pow- 
er to  waive  any  of  its  provisions,  that  such  a  power,  if  it  exists  at  all, 
rests  with  the  Common  Council  of  the  city,  upon  the  theory  that  the 
Board  is  a  special  municipal  agency,  of  which  the  Common  Council 
is  the  principal.  We  are  rather  inclined  to  the  view  that  the  city  is 
the  principal,  and  that  both  the  Board  of  Water  Commissioners  and 
the  Common  Council  are  its  governmental  agencies,  with  legal  ca- 
pacity to  act  for  and  bind  the  city  with  respect  to  the  matters  and  to 
the  extent  prescribed  by  the  law  creating  them.  The  law  that  estab- 
lished the  Board  of  Water  Commissioners,  defined  its  powers,  and  pre- 
scribed its  duties,  provides,  in  substance,  for  the  appropriation  by  the 
Common  Council  of  sums  of  money  to  be  expended  by  the  Board  of 
Water  Commissioners,  in  the  purchase  of  implements,  machinery 
and  plants  for  the  maintenance,  extension  and  improvement  of  a  water 
works'  system,  conferring  upon  the  Board,  by  necessary  implication, 
the  power  to  make  contracts  for  the  same.  Act  of  New  Jersey  1902, 
c-  107,  §§  58,  59,  60.  The  law  does  not  specifically  authorize  the 
Board  to  waive  provisions  of  contracts  which  it  authorizes  it  to  make. 
Neither  does  the  law  confer  authority  upon  the  Common  Council  to 
contract  with  respect  to  the  maintenance,  extension  and  improvement 
of  the  water  works'  system,  or  to  alter  or  waive  the  provisions  of  any 
contract  made  in  respect  thereto.  It  would  seem,  Sierefore,  that  if 
the  legal  right  of  the  city  to  waive  a  provision  of  a  contract  made  by 
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its  Board  of  Water  Commissioners  reposes  anywhere,  it  is  not  to  be 
found,  as  contended  by  the  defendant,  within  the  powers  of  the  Com- 
mon Council,  whose  primary  function  in  connection  with  the  water 
works  is  to  raise  and  appropriate  monies.  If  the  provision  of  the  con- 
tract can  be  waived  at  all,  it  can  be  waived  by  the  Board  of  Water 
Commissioners.    May  not  such  a  provision  be  waived  ? 

[5]  It  is  a  general  principle  of  municipal  law  that  a  municipal  cor- 
poration having  the  power  to  make  a  contract  can  deal  with  the  con- 
tract in  the  same  manner  as  if  it  were  a  natural  person,  and  may,  in 
the  absence  of  statutory  limitation,  change  or  modify  it  or  cancel  it 
in  the  same  manner  as  it  might  originally  contract,  if  modified  by  the 
officers  of  the  municipality  having  authority  to  act  in  that  respect 
Dillon,  Municipal  Corporations  (5th  Ed.)  vol.  2,  p.  1235. 

As  a  broad  proposition,  the  power  of  a  municipality  to  modify  a 
public  improvement  contract  is  lodged  in  the  principal  or  officer  au- 
thorized to  make  the  contract.  McQuillin,  Municipal  Corporations, 
vol.  4,  p.  4136.  Such  modifications,  it  is  safe  to  assume,  may  be  law- 
fully made  when  required  by  an  exigency  to  meet  a  situation  in  the 
nature  and  progress  of  the  work,  that  was  neither  understood  nor  con- 
templated when  the  contract  was  made.  In  the  case  of  Randolph  v. 
Post,  93  U.  S.  502,  23  L.  Ed.  957,  Mr.  Justice  Hunt  said: 

"We  should  unreasonably  restrict  the  rights  and  powers  of  a  municipal  cor- 
poration were  we  to  hold  that  it  did  not  possess  the  power  to  alter  its  legally 
made  contract  by  waiving  conditions  found  to  be  injurious  to  its  interests,  or 
that  it  could  not  estop  itself,  like  other  parties  to  a  contract"  Riverside  T. 
P.  V.  Stewart,  211  Fed.  873,  877,  128  C.  C.  A.  251 ;  Abells  v.  aty  of  Syracuse, 
7  App.  Div.  501,  40  N.  Y.  Supp.  2.33 ;  Shea  v.  Milford,  145  Mass.  528,  14  N.  E. 
764 ;  Meech  v.  Buffalo,  29  N.  Y.  198. 

It  was  testified  that  shortly  after  work  was  begun,  it  was  discovered 
that  much  extra  work  would  be  required.  It  was  found  that  extra 
work  would  be  required  for  foundations  to  support  the  pipe  in  the 
marsh,  when  none  was  contemplated  by  the  contract.  The  foundation 
for  the  pipe  through  the  marsh  was  required  to  be  laid  contemporane- 
ously with  the  pipe  as  one  continuing  transaction,  material  being  pur- 
chased at  one  time,  piled,  used,  and  with  labor  installed  at  other  times, 
making  the  presentation  of  claims  on  the  15th  of  the  month  following 
the  extra  work  a  difficult  and  impracticable,  and  almost  an  impossible 
transaction.  Therefore,  as  it  is  explained,  that  "to  expedite  the  per- 
formance of  the  work  incidental  to  this  contract,"  the  waiver  was 
executed.  The  letter  of  the  Board  of  Water  Commissioners,  waiv- 
ing the  fifteenth  day  clause,  was  written  before  any  extra  work  had 
been  done  or  any  claim  for  extra  work  approved  in  favor  of  the  con- 
tractor against  the  city.  The  waiver,  therefore,  did  not  validate  any 
pre-existing  claims.  Relying  upon  the  waiver  of  the  fifteenth  day 
clause,  claims  for  extra  work  were  not  presented  until  the  work  was 
completed  and  had  been  inspected,  approved  and  accepted  by  the  en- 
gineer. 

We  are  of  opinion  that  the  learned  trial  judge  committed  no  error, 
first,  in  submitting  to  the  jury  the  question  of  the  good  faith  of  the 
waiver,  and  second,  in  instructing  the  jury,  if  it  found  the  waiver 
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was  executed  in  good  faith,  that  the  Board  of  Water  Commissioners 
had  1^1  power  to  waive  the  provision. 

[I]  2.  The  contract  provided  for  the  completion  of  the  work  on 
or  before  March  1,  1910,  and  stipulated  liquidated  damages  in  the  sum 
of  $25,  for  each  day's  delay.  The  work  was  completed  on  July  11, 
1911.  At  the  meeting  of  the  Board  at  which  the  work  was  accepted, 
a  resolution  was  passed  waiving  the  penalty  clause  for  non-completion 
within  the  time  limited.  At  Sie  trial,  the  city  claimed  a  set-off  of 
$25  per  day  from  March  1,  1910,  to  July  11,  1911,  against  the  demands 
of  the  plaintiflFs,  and  assigned  as  error  the  refusal  of  the  court  to 
charge, 

(a)  That  the  defendant  must  be  allowed  as  an  ofF-set  $25  per  day 
for  each  day  the  work  remained  uncompleted  from  March  1,  1910, 
tojuly  11,  1911; 

(b)  That  there  is  no  evidence  in  the  case  which  justifies  the  jury 
in  finding  that  the  defendant  was  responsible  for  any  of  the  delay ; 

(c)  That  the  Board  was  without  authority  to  waive  the  penalty 
clause. 

The  cause  of  the  delay  in  completing  the  work  was  one  of  the  con- 
troverted issues  of  the  ca^e.  The  city  charged  the  delay  to  the  con- 
tractor, and  sought  liquidated  damages,  and  the  contractor  charged 
the  delay  to  the  city,  and  proved,  among  other  things,  that  permission 
to  cross  the  right  of  way  of  a  certain  railroad  company,  which,  under 
the  contract,  the  city  assumed  to  obtain,  was  not  secured  until  long 
after  the  date  upon  which,  by  the  terms  of  the  contract,  the  work  was 
to  have  been  completed.  In  this  state  of  the  testimony,  we  find  no 
error  in  the  conduct  of  the  learned  trial  judge  in  refusing  to  instruct 
the  jury,  as  a  matter  of  law,  to  allow  the  city  liquidated  damages  of 
$25  per  day  from  March  1,  1910,  to  July  11,  1911,  or  that  there  was 
no  evidence  of  delay  on  the  part  of  the  city. 

The  remaining  error  imputed  to  the  trial  judge  with  respect  to  the 
penalty,  was  his  refusal  to  charge  "that  the  Board  of  Water  Com- 
missioners were  without  authority  to  waive  the  penalty  clause."  Al- 
though upon  this  point,  considerable  stress  was  laid,  we  feel,  that  in 
the  light  of  the  charge,  the  matter  requires  neither  discussion  nor 
decision.  The  trial  judge  did  not  pass  upon  the  authority  of  the  Board 
to  waive  the  penalty  clause,  but  treated  the  subject  as  though  no  res- 
olution waiving  that  clause  had  ever  been  passed  by  the  Board.  In 
fact,  he  did  all  that  the  defendant  of  right  could  ask,  that  is,  he  sub- 
mitted to  the  jury,  imder  the  penalty  clause,  the  issue  whether  there 
was  delay  and  who  was  responsible  for  it,  with  a  direction  for  an 
appropriate  finding  for  the  city  if  the  delay  was  found  to  have  been 
caused  by  the  contractor. 

Treating  the  subject  as  if  the  city  had  not  waived  the  penalty,  the 
learned  trial  judge  said : 

**Now,  inasmuch  as  the  engineer  of  the  defendant  has  said  that  during  the 
progress  of  tlie  work,  changes  in  the  construction  of  the  work  were  made  nec- 
essary and  that  some  delay  was  exi)erienced  in  constructing  the  pipe  line 
acTQes  the  rights  of  way  of  third  parties,  it  is  evident  that  in  some  resiHJcts, 
to  some  extent  at  least,  the  delay  cannot  be  charged  to  the  plaintiff.  You  have 
heard  the  testimony  in  that  relation,  and  it  is  a  question  for  you  to  determine 
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whether  such  changea  and  delays  for  which  the  contractor  Is  not  rei^Kmslble, 
are  in  themselves  responsible  causes  for  the  failure  to  complete  the  contract  in 
time,  either  in  whole  or  in  part  If  you  find  that  such  causes  are  responsible 
for  the  entire  delay,  of  course  no  such  per  diem  amount  can  be  allowed  against 
the  plaintiffs  or  any  of  them.  //,  however,  you  flnd  that  in  some  respects  the 
contractor  is  responsible  for  delays,  then  you  toill  charge  against  the  plaintiffs 
such  sum  as  shall  he  the  aggregate  of  $25  per  day  for  all  such  days.** 

In  the  closing  instructions  to  the  jury,  he  said: 

"If  you  find  an  amount  in  favor  of  the  defendant,  you  will  state  what 
amount  and  the  ground  therefor,  as,  for  instance,  the  penalty  at  $25  per  day 
for  the  undue  delay  in  completing  the  work." 

We  are  of  opinion  that  the  instructions  to  the  jury  with  respect  to 
the  liquidated  damage  clause  of  the  contract,  were  without  error. 

The  whole  question  of  delays  and  damages  was  submitted  to  the 
jury,  as  though  no  waiver  thereof  had  ever  been  made,  and  the  jury, 
by  its  verdict,  made  ai  decision  which  cannot  be  reviewed. 

[7]  3.  The  course  of  the  pipe  line  crossed  the  rights  of  way  of 
several  railroad  companies.  With  this  knowledge,  the  parties  to  the 
contract  stipulated  that: 

"It  shall  l>e  the  duty  of  the  contractor  to  co-operate  with  the  proper  authori- 
ties of  the  Reading  road,  the  Shore  Fast  Line  and  the  Suburban  Traction 
Company,  in  order  that  the  main  shall  cross  their  respective  rights  of  way 
without  damage  to  their  property  and  satisfactory  to  themselves. 

"Permission  to  make  these  various  crossings  shaU  he  obtained  hy  the  Water 
Department,** 

Both  parties  to  the  contract  recognized  that  in  laying  the  main 
across  the  rights  of  way  of  the  railroad  companies,  they  would  be 
confronted  with  unusual  difficulties.  They  expected  to  encounter  the 
opposition  of  the  railroad  companies,  as  the  very  thing  that  presented 
a  problem  in  laying  the  water  main  from  Absecon  to  Atlantic  City 
presented  a  greater  problem  to  the  railroads  in  operating  their  trains 
over  a  parallel  course.  These  difficulties  arose  in  conmion  from  the 
marsh  over  which  the  water  main  and  the  railroad  beds  were  laid.  The 
rights  of  way  of  the  railroads  consisted  of  a  soft  bottom  marsh,  which 
had  to  be  filled  in  and  built  up  in  order  to  obtain  foundations  of  a 
rigidity  and  stability  sufficient  to  permit  the  operation  of  trains.  It 
was  evident,  therefore,  that  the  railroad  ccwnpanies  would  not  assent 
to  the  construction  of  the  water  main  under  their  roadbeds  unless 
assured  that  they  would  not  be  undermined  or  AVeakened. 

By  the  terms  of  the  contract,  the  Board  of  Water  Commissioners 
undertook  to  obtain  the  permission  of  the  railroad  companies.  Lock- 
wood  made  no  such  undertaking.  So  far,  there  is  no  dispute  with 
respect  to  the  construction  of  the  provision.  Proceeding  upon  this 
understanding,  the  Board  of  Water  Commissioners  asked  the  per- 
mission of  the  West  Jersey  and  Seashore  Railroad  Company  to  lay 
the  main  across  its  right  of  way.  The  permission  was  at  first  refused, 
but  was  eventually  granted  upon  terms,  which  were  that  the  city  should 
pay  the  Railroad  Company  approximately  $20,000,  the  estimated 
amount  necessary  to  preserve  and  make  safe  the  roadbed,  and  that 
it,  the  railroad  company,  at  its  expense,  would  make  the  alterations. 
These  terms  were  accepted,  a  contract  entered  into,  and  the  railroad's 
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permission  obtained.  The  railroad  company  then  employed  Lock- 
wood  to  do  the  work  according  to  its  own  plans  and  under  the  super- 
vision of  its  engineers.  Loclnvood  performed  the  work  under  con- 
tract with  the  railroad  company,  was  paid  by  the  railroad  company, 
and  made  no  claim  upon  the  city  for  the  cost  thereof.  The  city  con- 
tended at  the  trial  that,  upon  a  proper  construction  of  the  contract, 
the  cost  for  this  extraordinary  amount  of  work  was'tontemplated  and 
included  by  Lockwood  in  his  contract  price,  and  that  as  the  sum  of 
$20,000  had  been  paid  or  was  promised  to  be  paid  by  the  city  to  the 
railroad  company,  the  city  should  be  reimbursed  for  that  amount  by 
deducting  it  from  the  amount  demanded  in  this  suit.  The  plaintiffs, 
however,  maintained  that  securing  the  permission  of  the  railroad  com- 
pany to  lay  the  main  across  its  right  of  way,  was  the  business  of  the 
city,  which  it  could  accomplish  in  its  own  way  and  should  perform 
at  its  own  cost.  The  trial  judge  refused  to  charge  that  the  amount 
paid  by  the  city  to  the  railroad  company  must  be  allowed  as  a  set- 
off, and  instructed  the  jury  that  the  sum  paid  to  the  railroad  company 
by  the  city  was  not  a  proper  set-off  to  the  plaintiffs'  claims,  if  the 
amount  demanded  by  the  railroald  was  simply  for  work  which  it  in- 
sisted to  be  done  as  a  condition  precedent  to  giving  its  permission 
to  cross  its  right  of  way. 

The  contention  of  the  city  is  based  upon  the  theory  that  by  the 
contract,  Lockwood  undertook  "to  furnish  all  the  material  and  do  all 
the  work  in  connection  and  in  accordance  with  the  contract  and  its 
specifications,"  and  that  this  included  all  the  work  to  be  done  and  ma- 
terials to  be  furnished  upon  and  in  connection  with  the  main  from  its 
beginning  to  its  end,  of  which  the  work  and  materials  required  in 
putting  the  main  through  the  roadbeds  of  the  railroad  companies  were 
a  part  In  support  of  this  contention,  it  is  argued  that  Lockwood 
engaged  to  "co-operate  with  the  proper  authorities"  of  the  railroads, 
and  that  the  work  should  be  done  without  "damage  to  their  property 
and  satisfactory  to  themselves,"  implying  that  the  work  thus  consid- 
ered was  a  part  of  the  work  embraced  within  the  contract  and  within 
the  amount  agreed  to  be  paid  therefor. 

We  are  not  impressed  with  this  argument.  It  is  apparent  to  us 
that  both  parties  to  the  contract  recognized  that  crossing  the  rights  of 
way  of  the  railroads  presented  difficulties,  physical  and  otherwise. 
For  some  reason,  the  Board  of  Water  Commissioners,  acting  for  the 
city,  assimied  to  surmoimt  the  difficulty  of  obtaining  the  permission 
of  the  railroads  to  cross  their  beds.  Lockwood  assumed  to  put  the 
work  through  in  a  manner  satisfactory  to  the  railroads  without  dam- 
age to  their  property.  Negotiations  with  the  railroads  for  permission 
were  conducted  solely  by  the  city.  Neither  in  the  negotiations  nor 
in  the  contract  ultimately  reached  were  Lockwood  and  Cherry  parties. 
Before  giving  its  permission,  one  railroad  company  demanded  that 
its  roadbed  be  made  secure,  and  required  that  a  re-enforced  concrete 
bridge  or  culvert  be  built,  under  which  the  main  should  pass.  The 
negotiations  ended  in  the  contract  between  the  city  and  the  railroad 
company,  and  the  work  was  done  by  Lockwood  under  contract  with 
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the  raflroad  company.  When  the  structure  was  completed,  Lockwood 
returned  to  work  under  his  contract  witfi  the  city,  drove  the  main 
under  the  bridge  and  through  the  right  of  way  of  the  railroad  com- 
pany. The  city  neither  paid  nor  was  asked  to  pay  Lockwood  any  part 
of  the  cost  of  constructing  the  concrete  culvert  under  the  roadbed  of 
the  railroad  company,  or  anything  over  and  above  his  contract  price 
for  putting  the  if ain  through  the  property  of  the  railroad  company. 

The  structure  built  by  Lockwood  for  the  railroad  company  does  not 
appear  either  in  his  contract  with  the  city  or  in  the  specifications  of 
the  contract.  His  contractual  engagement  with  respect  to  laying  the 
main  through  the  roadbed  of  the  railroad  company  was  limited  to 
a  promise  on  his  part  to  co-operate  with  the  railroad  authorities  in 
order  that  the  main  should  cross  its  right  of  way  without  damage 
to  its  property  and  satisfactory  to  itself.  This  provision  does  not 
mean  that  he  should  build  at  his  own  cost  such  a  structure  as  the 
railroad  company  might  demand  of  him,  but  means  that  in  doing  the 
city's  work  upon  the  railroad  property,  regard  should  be  given  to 
the  railroad's  problems,  and  damage  to  its  property  avoided.  On  the 
other  hand,  when  the  city,  by  the  terms  of  the  contract,  undertook  to 
obtain  the  permission  of  the  railroad  company  to  lay  the  water  main 
across  its  roadbed,  it  made  an  engagement  which,  though  difficult,  it 
was  required  to  carry  out,  and  if  the  railroad's  permission  cost  money, 
the  city  had  to  pay  for  it.  We  are  of  opinion  that  the  trial  court 
committed  no  error  in  refusing  to  instruct  the  jury  to  allow  the  city 
as  a  set-off  the  amount  paid  the  railroad  company  in  securing  its 
permission  to  build  the  main  across  its  premises. 

[8]  4.  The  city  urged  the  disallowance  of  assigned  claims  that  were 
for  extra  materials.    The  language  of  the  assignment  is : 

"Do  hereby  sell,  assign  ♦  ♦  ♦  all  funds  due  or  to  grow  due  ♦  ♦  • 
Id  payment  for  all  extra  tcork  ordered  under  the  contract" 

The  city  insisted  that  "extra  work"  means  extra  labor,  and  does 
not  mean  or  include  extra  materials. 

We  are  of  opinion  that  in  refusing  to  charge  this  request,  no  error 
was  committed  by  the  trial  court.  In  assigning  claims  for  extras  un- 
der the  contract,  we  assume  the  parties  intended  the  extras  contem- 
plated by  the  contract.  In  dealing  with  the  subject  of  extras,  the 
parties  to  the  contract  used  the  phrase  "extra  work,"  and  the  parties 
to  the  assignment  employed  the  same  phrase.  In  the  contract,  the 
words  "extra  work"  clearly  mean  and  include  both  labor  and  ma- 
terials, and  in  using  the  same  words  in  the  assignment,  it  is  certain 
the  parties  intended  to  assign  all  that  those  words  meant  in  the  con- 
tract. McQuillin,  Municipal  Corporations,  vol.  4,  p.  4180;  United 
States  Wood  Preserving  Company  v.  New  York,  138  App.  Div.  841, 
123  N.  Y.  Supp.  538;  Casgrain  v.  Milwaukee  County,  81  Wis.  117, 
51  N.  W.  88. 

[9]  5.  With  respect  to  the  assignment  of  the  contract,  it  is  provided 
that: 

**The  said  party  of  the  second  part  hereby  further  agrees  not  to  reassign  or 
transfer,  by  attorney  or  otherwise,  or  sublet  any  part  of  the  work  herem  speci- 
fied, to  any  person  or  persons  without  the  written  consent  of  the  party  of  tlie 
first  part  endorsed  thereon.'* 
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In  view  of  this  provision,  the  right  of  Warren  Brothers  Company 
and  Cherry  to  recover  in  this  action,  depends  upon  the  legality  of  the 
assignments  by  Lockwood  to  Cherry,  and  by  Lockwood  and  Cherry 
to  Warren.  Brothers  Company. 

The  city  contends,  first,  that  the  Board  was  without  power  to  con- 
sent to  the  assignment  by  Lockwood  to  Cherry,  and,  second,  there  is 
no  evidence  showing  that  the  Board  of  Water  Commissioners  gave  its 
written  consent  to  the  assignment  by  Lockwood  to  Cherry.  (Apposed 
to  this,  Cherry,  first,  cited  the  provision  of  the  contract  in  which  the 
Board  reserved  to  itself  power  to  consent,  and  second,  produced  tes- 
timony that  such  consent  was  given  in  writing.  This  issue  of  fact  was 
submitted  to  the  jury  and  by  it  determined  in  favor  of  Cherry.  This 
establishes  the  legality  of  the  assignment  to  Cherry. 

The  assignment  to  Warren  Brothers  Company  was  clearly  not  a 
letting,  assigning  or  transfer  of  "any  part  of  the  work  herein  speci- 
fied," but  was  an  assignment  of  the  assignor's  right,  title  and  interest 
in  and  to  "all  funds  due  or  to  grow  due  from  the  Board  of  Water  Com- 
missioners of  the  City  of  Atlantic  City  or  from  the  City  of  Atlantic 
City,  in  payment  for  all  extra  work  ordered  under  the  contract."  An 
assignment  of  monies  due  and  to  become  due  was  not  an  assignment 
of  the  obligation  to  do  the  work.  Another  contractor  was  not  sub- 
stituted to  do  the  work  engaged  to  be  done  by  Lockwood.  Against 
the  incompetence  or  unfitness  of  such  an  assignee  contractor,  the  city 
protected  itself  by  the  provision  quoted.  As  a  matter  of  fact,  the 
work  was  begun  and  completed  by  Lockwood,  the  original  party  to  the 
contract,  while  a  large  part  of  the  payment  therefor  was  made  to 
or  is  now  claimed  by  Lockwood's  assignees.  Such  an  assignment  of 
interest  in  the  payment  of  money  as  was  made  to  Warren  Brothers 
Company  is  not  to  be  regarded  as  a  contravention  of  a  provision  against 
the  assignment  of  the  contract.  Hipwell  v.  National  Surety  Co.,  130 
Iowa,  656,  105  N.  W.  318;  Dickson  v.  St.  Paul,  97  Minn.  258,  106 
N.  W.  1053;  Snyder  v.  New  York,  74  App.  Div.  421,  77  N.  Y.  Supp. 
637. 

[IB]  6.  The  city  maintains  that  the  plaintiffs  in  this  action  cannot 
recover,  because  their  claims  were  not  submitted  to  the  Mayor  of  At- 
lantic City  for  approval  before  the  institution  of  this  suit.  This  con- 
tention is  based  upon  the  Statute  of  New  Jersey  of  1904,  entitled  "An 
act  regulating  the  receipt  and  disbursement  of  money  and  the  passage 
of  ordinances  pertaining  thereto  in  any  city  in  this  state,"  chapter  128, 
page  259,  by  which  it  is  provided  that : 

"No  warrants  for  the  payment  of  money  shall  be  delivered  by  any  officer  of 
any  giich  city  to  any  person,  firm  or  corporation  until  the  bill  or  claim  intend- 
ed to  be  paid  thereby  shaU  have  been  presented  to  the  mayor  for  his  approval." 

The  testimony  shows  that  the  claims  of  Warren  Brothers  Company 
were  approved  by  the  Board  of  Water  Commissioners  and  presented  to 
the  Comptroller,  by  whom  payment  was  refused,  and  thereafter  the 
bills  were  not  presented  to  Uie  mayor  for  his  approval.  The  conten- 
tion is  that  the  presentation  of  the  bills  to  the  mayor  for  his  approval 
is  necessary  not  only  to  secure  payment,  but  as  a  prerequisite  to  the 
institution  of  suit  for  the  recovery  of  payments  refused.     Curley  v. 
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Freeholders,  66  N.  J.  Law,  401,  408,  49  Atl.  471,  and  Bourgeois  v. 
Freeholders,  82  N.  J.  Law,  82,  81  Atl.  358. 

While  we  are  in  accord  with  the  contention  of  the  city  that  "the  act 
of  1904  was  designed  to  compel  creditors  to  present  their  claims  to 
the  mayor  in  order  that  he  might  inspect  the  bills  and  pass  upon  them 
before  they  are  paid  by  the  body  which  contracted,"  we  are  not  in- 
clined to  yield  to  what  the  city  considers  the  corollary  of  that  proposi- 
tion, that  when  payment  is  refused,  a  presentation  of  the  bill  to  the 
mayor  for  his  approval  is  necessary  before  payment  of  the  debt  may 
be  enforced  by  an  action  at  law.  In  the  first  place,  it  is  a  question 
whether  the  presentation  of  the  bill  to  the  mayor  must  be  made  by 
the  party  to  whom  the  money  is  due,  for  while  the  fourth  section  of 
the  statute  provides  that: 

"No  warrants  for  the  payment  of  money  shall  be  delivered  •  •  •  until 
the  bill  or  claim  intended  to  be  paid  thereby  shall  hare  been  presented  to  the 
mayor  for  his  approval," 

the  seventh  section  provides  that: 

"The  body  or  board  presenting  any  claim  or  bUl  to  the  mayor  for  approval 
shall  have  power  •  •  •  to  order  the  said  bills  so  disapproved  to  be  nev- 
eitheless  paid," 

This  language  would  seem  to  indicate  an  intention  that: 

"In  the  internal  regulation  of  a  municipal  government,  its  officers  shaU  take 
certain  steps  in  the  payment  of  money  for  the  protection  of  the  dty,  and  to 
that  end  the  body  creating  a  debt  and  ordering  it  paid,  shaU  present  it  to  the 
mayor  for  his  approval,  as  a  check  upon  Improper  disbursements." 

In  the  absence  of  clear  expression,  it  would  be  going  far  to  hold 
that  the  statute  intended  that  a  creditor,  before  he  could  enforce  his 
rights,  should  be  required,  conceivably  by  an  extraordinary  action  at 
law,  to  compel  the  officer  who  refused  him  payment  to  present  his 
bill  to  the  mayor  for  approval.  The  approval  of  the  bill  by  the  mayor 
would  not  affect  the  legality  of  the  claimant's  cause  of  action  any  more 
than  the  refusal  of  payment  by  the  disbursing  officer,  and  as  the  pur- 
pose of  the  statute  is  to  obtain  the  mayor's  aK>roval  before  money 
is  disbursed,  there  is  no  object  in  securing  the  approval  of  the  mayor 
to  a  claim  with  respect  to  which  pa)rment  has  been  refused  and  dis- 
bursement is  not  to  be  made,  except  upon  judgment 

The  New  Jersey  Act  of  April  4,  1871,  P.  L.  92,  has  a  provision  sim- 
ilar in  purpose  to  the  provision  of  the  Act  of  1904  under  considera- 
tion.   It  is  that : 

"It  shall  not  be  lawful  for  the  Board  of  chosen  freeholders,  •  ♦  ♦  of 
any  county,  ♦  •  ♦  to  pay  or  disburse  out  of  any  of  the  monies  of  the  said 
county,  ♦  ♦  •  to  any  person,  unless  the  person  claiming  or  receiving  said 
monies  shall  first  present  to  the  party  or  parties  paying  any  such  monies,  a  de- 
tailed bUl  of  items  or  demand,  ♦  ♦  ♦  with  the  affidavit  of  the  party  claim- 
ing payment  of  said  bill  or  demand  that  the  same  is  correct" 

Under  that  statute,  the  case  of  Riverside  T.  P.  v.  Stewart,  211  Fed. 
873,  128  C.  C.  A.  251,  was  instituted,  and  relying  upon  the  construc- 
tion of  that  statute  as  given  it  by  the  Courts  of  New  Jersey,  this  court 
said: 
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"It  is  conceded  that  Stewart  presented  to  the  township  no  verified  statement 
of  his  claim  before  suit  The  proofs  show  that  prior  to  suit  the  township  de- 
nied it  owed  him  anything  and  Indeed  claimed  to  recover  a  large  sum  against 
him.  The  contention  of  the  defendant  that  this  acticm  would  not  lie  the  court 
below  denied,  saying: 

***The  manifest  purpose  of  the  statute,  viz.,  the  enjoined  payment  of  mon- 
ies without  sworn  proof  of  the  correctness  of  the  claim  in  detail,  does  not  con- 
template a  case  where  the  plaintilTs  claim  is  totally  repudiated,  and  he  is  rele- 
gated to  an  action  at  law  to  prove  it,  wherein  sworn  proof  of  his  claim  in  de- 
tail is  necessaiy  to  reduce  it  to  Judgment* 

"We  find  no  error  in  the  court's  so  holding.  Clearly  this  act  was  meant  to 
create  certain  statutory  requirements  in  the  absence  of  which  municipal  boards 
could  not  pay  public  money  to  anyone.  It  was  meant  to  cover  cases  where  the 
money  was  being  paid,  to  forbid  its  being  paid  until  these  statutory  prerequi- 
sites were  observed,  and  *to  protect  the  body  that  audits  its  bUls  by  giving  them 
the  protection  of  a  sworn  claim.'  Wahl  v.  Atiantlc  City  [84  N.  J.  Law,  68]  85 
Atl.  1024.  The  purpose  of  that  statute  to  prevent  Improper  municipal  pay- 
ments, and  the  nischief  it  was  meant  to  prevent,  had  no  application  where  such 
municipality  was  not  only  refusing  to  pay  but  denying  liability.  No  reason  is 
now  suggested  why  a  person,  payment  of  whose  claim  is  contested,  should,  in 
order  to  enable  him  to  sue,  be  required  to  present  a  verified  statement  thereof 
to  the  municipality.  Tills  holding  has  the  support  of  Downie  v.  Passaic,  54  N. 
J.  Law,  223,  23  Ati  954,  where  the  Supreme  Court  held  that: 

'**The  statutory  prohibition  seems  to  be  applicable  when  a  claim  is  undis- 
puted ;  a  veriflcaticHi  of  an  account  can  serve  no  useful  purpose  when  the  debt 
is  wholly  repudiated  and  the  creditor  is  obliged  to  prove  the  Justice  of  his  de- 
mand in  a  court  of  law.' " 

Both  in  the  case  cited  and  in  the  case  under  consideration,  the  claims 
were  wholly  repudiated  and  payment  thereof  absolutely  refused. 

We  are  therefore  of  opinion  that  the  requirement  of  the  Act  of  1904, 
like  that  of  the  Act  of  1871,  dealing  with  the  method  of  disbursing 
funds  by  public  officers,  does  not  extend  to  situations  in  which  funds 
are  not  disbursed  and  in  which  the  disbursement  of  funds  is  refused. 

We  have  given  very  deliberate  and  serious  consideration  to  each 
of  the  thirty-eight  assignments  of  error,  and  are  satisfied  that  in  so 
far  as  they  present  questions  of  law  for  review  by  an  appellate  court, 
as  distinguished  from  questions  of  fact  already  determined  by  the 
jury,  they  disclose  no  error  in  the  trial  and  judgment  of  this  case. 

The  judgment  below  is 'affirmed. 


(226I^d.389) 

HARRIS  V.  EGGER. 

(Circuit  Ourt  of  Appeals,  Sixth  Circuit     October  5,  1915.) 

No.  2590. 

!•  Fraud  «=5>38— Actions — Waiveb. 

Where  defendant,,  who  was  president  and  In  control  of  a  corporation, 
acquired  plaintiff's  stock  through  misrepresentations,  plaintiff's  delay  of 
three  years  in  instituting  suit  to  recover  for  the  fraud  will  not  be  held 
a  waiver,  where  defendant  did  not  in  the  meantime  change  his  position, 
and  the  rights  of  no  third  parties  intervened,  for,  while  fraud  may  be 
waived,  there  must  be  an  intent,  or  some  change  of  position  by  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  §  60;    Dec.  Dig. 

C=»Por  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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2.  Fraud  ^s>31 — Right  of  Action — ^Effect  of  Election. 

Where  a  seller  was  induced  to  part  with  his  property  for  much  less 
than  its  value  by  reason  of  the  buyer's  fraudulent  statements^  an  action 
to  recover  for  the  fraud  was  an  aflirmance  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  K  47,  48;   Dec.  Dig. 

«=5>31.] 

3.  Sales  ^=5>201 — Personal  Propebty — TrrLE. 

Where  ordinary  personal  property  is  distinctively  identified  and  add, 
and  the  purchase  price  paid,  title  will  pass  without  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  629-541;  Dea 
Dig.  <g=>201.] 

4.  Courts  ^s>363 — Federal  Courts — Statutes. 

The  federal  courts  will  give  effect  to  a  state  statute  concerning  shares 
of  stock  in  corporations. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  K  939-940;  Dec 
Dig.  «=>363. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson 
V.  Perrin,  11  C.  C.  A.  71;   Hill  v.  Hite,  29  C.  C.  A.  553.] 

5.  Fraud  ^=7>35 — Actions — Waiver, 

In  view  of  Shannon's  Code  Tenn.  f  2066,  declaring  that  stodts  in  all 
private  corporations  are  personal  property,  plaintiff,  who  through  defend- 
ant's misrepresentations  was  induced  to  sell  his  stock  for  less  than  its 
actual  value,  did  not,  because  of  his  failure  to  promptly  deliver  the  cer- 
tificate after  pasrment  of  the  purchase  price,  waive  his  right  to  recover  for 
the  fraud,  where  plaintiff,  when  delivering  the  certificate,  notified  defend- 
ant of  his  intention  to  sue,  for  title  had  passed,  and  plaintiff  in  the  in- 
terim exercised  no  rights  by  virtue  of  his  retention  of  the  certificate,  which 
merely  stood  for  the  shares. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  {§  55,  57;  Dec 
Dig.  «=>35.] 

6.  Pleading  ^s>236 — ^Ambndmsnts^ — Allowance. 

The  allowance  of  an  amendment  to  conform  the  pleadings  to  the  proof, 
which  did  not  materially  enlarge  the  issue,  is  within  the  discretion  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |f  601,  605;  Dec 
Dig.  «=5>2:i6.] 

T.  Evidence  <©=>271 — Admissibility — I^iETTers. 

In  an  action  for  fraudulent  misrepresentations  made  on  purchashig 
shares  of  stock,  letters  written  by  plaintiff,  which  were  not  in  contradic- 
tion of  his  testimony,  as  well  as  those  by  defendant,  which  contained  self- 
serving  declarations,  w^ere  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  1068-1079, 1081- 
1104;   Dec.  Dig.  «=5>271.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee ;  John  E.  McCall,  Judge. 

Action  by  John  R.  Egger  against  Earl  A.  Harris.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

Egger  recovered  a  verdict  and  judgment  against  Harris  for  alleged  fraud 
and  deceit  touching  the  purchase  and  sale  of  certain  shares  of  stock,  und 
Harris  brings  error.  Egger  owned  24  shares,  of  the  par  value  of  $2,400,  la 
a  Tennessee  corporation,  the  Woods-Harris  Iron  &  Supply  Company,  the  name 
of  which  was  changed  to  Harris  Iron  &  Supply  Company.  Harris  was  presi- 
dent, and  "running  the  business,"  of  the  company  before  and  after  the  change 
in  name,  and  during  the  time  of  the  happening  of  the  events  which  gave  rise 
to  this  controversy.     Harris  resided  in  Memphis,  Tenn.,  where  the  company 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBBR  hi  all  Key-Numbered  Digests  &  Indexes 
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was  located,  and  'Bgger  In  West  Point,  Miss.  In  August,  1909,  Kgger  called 
at  the  office  of  the  company  In  Memphis,  when  he  was  invited  by  Harris  to 
accompany  him  to  the  Tennessee  Club.  On  the  way  to  the  club  a  conversa- 
tion arose  as  to  the  condition  of  the  company — Egger  testifying  that  Harris 

said  tiie  "business  had  gone  to  h 1,"  but  that  he  could  get  Egger  out  then 

and  make  him  safe;  and  Harris  testifying  that  he  said  **the  company  was 
narrowing  down  to  a  very  close  corporation,  and  he  [Egger]  was  about  the 
last  outside  stockholder,  and  that  I  would  advise  him  to  sell  his  stock." 
"I  am  going  to  give  you  a  good  price  for  it,  and  a  better  price  than  you  could 
sell  it  to  anybody  else.  As  you  put  in  ?1,000  I  am  going  to  give  you  $3,000 
for  your  $1^000.**  The  conversation  was  resumed  at  the  club ;  E^gger  stating 
that  Harris  said:    "I  will  get  you  out  on  $3,000.     ♦     ♦     ♦    You  can  either 

take  tliat,  or  you  won't  get  a  d n  cent ;"  Egger  responding,  as  he  testifies : 

•*I  first  refused — told  him  I  wanted  a  statement — I  did  not  know  what  the 
Irarfness  was  doing.  ♦  ♦  ♦  I  told  him  that  I  had  always  had  confidence 
in  him,  and  felt  that  he  would  protect  me  in  every  way,  and  he  assured  me 
of  that  fact."  Harris  then  caused  a  check  for  $3,000  to  be  prepared,  which  he 
signed  and  tendered  to  Egger.     Egger  testifies  that  he  refused  the  check, 

and  Harris  tore  it  up  and  again  told  him  that  he  "would  not  get  a  d n 

thing  out  of  It"  unless  he  took  tlie  sum  named.  "Then  I  told  him,  if  he  felt 
that  way  about  It,  I  would  have  to  accept  his  check." 

This  part  of  the  transaction  Is  not  disputed  in  material  part  Harris  ad- 
mitted in  cross-examination  that  he  \\as  rumiing  the  business,  and  knew  at 
the  end  of  each  year  what  the  company  made;  that  he  advised  Egger  as  a 
friend  concerning  the  sale,  and  that  Egger  always  considered  him  as  a 
friend;  yet  Harris  did  not  state  the  financial  condition  of  the  comimny  or 
the  book  value  of  the  stock.  Admittedly  a  second  check,  like  the  first,  was 
prepared  In  favor  of  Egger  and  received  by  him,  the  check  bearing  date 
August  30,  1909 ;  and  Egger  presented  this  check  for  payment,  and  received 
jind  retained  the  money.  Egger  did  not  have  his  certificates  with  him  at 
the  time  he  received  the  check.  Patteson,  secretary  and  treasurer  of  the 
company,  was  present  and  prepared  the  two  checks  at  the  Tennessee  Club, 
and  testified  that  upon  accepting  the  last  check  Egger  said  he  would  send 
the  certificates  of  stock  to  Harri.%  and  further:  "Q.  Was  that  a  part  of 
the  agreement?  A.  Yes,  sir."  This  was  neither  corroborated  nor  denied  by 
Harris  or  Egger.  Patteson  and  Harris  both  testified,  however,  that  about  a 
month  later  the  former  wrote  to  Egger  requesting  him  to  send  the  certificates ; 
but  they  were  not  given  to  Harris  until  shortly  before  commencement  of  the 
suit  to  March,  1913.  October  28,  1909,  Egger  wrote  a  letter  to  Harris,  which 
was  in  substantial  harmony  with  his  testimony,  and  which  contained  a  re- 
quest for  a  statement  showing  the  condition  of  the  business  of  the  company. 
This  letter  was  received  In  evidence  without  objection,  but  the  answer  of 
Harris,  dated  October  29,  1909,  was  excluded  as  immaterial,  except  a  para- 
graph in  which  Harris  insisted  that  he  had  never  told  Egger  that  the  busi- 
ness of  the  company  was  In  bad  condition,  but  that  he  had  always  told  him 
'*the  business  was  prospering."  Other  letters  of  the  parties,  from  November 
3  to  29,  1909,  were  offered  by  defendant,  and  were  rejected,  and  made  the 
subject  of  assignments.  No  further  correspondence  passed  directly  between 
the  parties;  but  two  letters,  one  in  February,  1910  (which  was  ruled  out, 
though  error  not  assigned),  and  another  on  March  1,  1913,  were  sent  by  Eg- 
ger*s  counsel  to  Harris.  Between  the  dates  last  mentioned,  Egger  was  seriously 
ill,  and  so  Incapacitated  for  a  period  of  about  two  yeai*s.  With  the  last 
letter  alluded  to  Harris  received  the  certificates  of  stock  in  question.  The 
letter  is  as  follows :  "Dear  Sir:  I  represent  John  R.  Egger,  who  claims  that 
you  are  Indebted  to  him  on  account  of  alleged  misrepresentations  made  with 
respect  to  the  purchase  of  certain  shares  of  stock  of  the  company  of  which 
you  are  president.  He  recognizes  your  right  to  have  the  stock  delivered,  and 
I  inclose  the  following  certificates:  [Certificates  representing  24  shares  de- 
scribed.] On  behalf  of  Mr.  Egger,  It  Is  my  purpose  to  institute  action  against 
you,  and  of  course  with  this  you  have  no  concern,  except  to  make  your  de- 
fense. My  present  purpose  is  to  deliver  to  you  the  certificates  for  the  24 
shares  of  stock,  and  I  inclose  them."  The  stock  had  no  market  value.  The 
purchase  price  in  dispute  was  $125  a  share.    Evidence  was  Introduced  tend- 
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Ing  to  show  that  at  the  time  of  this  imrchase  Harris  had  become  the  owner 
of  nearly  all  the  capital  stock  of  the  company,  which  was  $29,500  face  yalue; 
that  the  stock  was  worth  $210  a  share;  and  that  In  September  following 
the  Egger  transaction  Harris  paid  Patteson  $184  a  share  for  his  sto<*.  Proof 
was  also  offered  as  to  the  value  shown  by  the  books  of  the  company. 

The  issues  were  presented  by  declaration  and  pleas.  The  ori^nal  declara- 
tion was  in  one  count,  and  at  the  close  of  the  evidence  a  second  count  was 
added.  The  first  plea  was  the  ordinary  one  of  not  guilty.  The  second  plea 
was  amended,  and  a  demurrer  thereto  sustained,  before  trial  on  the  merits. 
The  original  declaration,  denied  by  the  first  plea,  contains,  among  other 
allegations,  in  substance  the  following :  Egger  was  ignorant  of  the  financial 
condition  of  the  company  and  of  the  actual  value  of  the  stock;  Egger  had 
implicit  confidence  in  Harris  and  relied  upon  his  representations:  Harris 
conceived  the  idea  of  purchasing  the  stock  of  the  company,  knew  its  value, 
and  as  president  bore  a  trust  relation  to  the  stockholders;  Harris,  knowing 
of  Egger*s  ignorance  of  the  condition  of  the  company  and  of  his  faith  in  him, 
falsely  and  fraudulently  represented  to  Egger  that  the  company*8  affairs 
were  in  bad  shape,  that  unless  Egger  sold  his  stock  he  would  never  get  any- 
thing out  of  it,  and  that  the  stock  was  worth  less  than  $3,000,  when  in  truth 
it  was  worth  approximately  $7,500;  Egger,  relying  upon  these  representa- 
tions, was  induced  to  sell  his  stock  for  $3,000,  to  his  damage  in  the  sum  of 
$4,500. 

By  the  amended  second  plea  it  is  alleged  that  t>laintiff  Is  estopped  to  deny 
that  the  price  paid  was  fair  and  reasonable  because  of  certain  facts  stated 
and  pleaded  in  bar  of  the  action.  These  facts  in  effect  were :  Sale  and  pur- 
chase of  the  stock,  August  30,  1909,  by  delivery  and  acceptance  of  check  for 
$3,000;  assurance  then  given  by  Egger,  as  part  of  the  contract  of  purchase 
and  sale,  that  the  certificates  would  be  promptly  delivered;  retention  of 
the  certificates  until  March  1,  1913,  although  repeatedly  demanded,  and  their 
voluntary  delivery  on  that  date;  failure  to  bring  suit  until  March  4,  1913. 
The  plea  also  contains  copies  of  the  letters  above  referred  to,  but  their  con- 
tents are  not  necessary  to  an  understanding  of  the  grounds  urged  in  support 
of  the  plea.  Assignments  concerning  the  ruling  upon  demurrer  to  the  plea 
and  upon  the  allowance  of  amendment  to  the  dedaratiiHi  are  considered  in 
the  opinion. 

R.  P.  Gary,  of  Memphis,  Tenn.,  for  plaintiff  in  error. 
Caruthers  Ewing,  of  Memphis,  Tenn.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  recovery  below,  if  at  all  rightful,  was  moderate;  it  was  $1,750. 
No  special  instructions  to  the  jury  were  requested,  and  no  exception 
was  reserved  to  the  general  charge.  The  charge  as  a  whole  is  not  con- 
tained in  the  record ;  a  portion  of  it  is  set  out  in  the  eighteenth  assign- 
ment, but  counsel  frankly  concede  that  this  is  not  well  taken  because  of 
the  absence  of  exception.  It  must  therefore  be  assumed  that  the  in- 
structions to  the  jury  were  rightly  conceived  and  given ;  and,  in  view  of 
the  allegations  of  the  declaration  and  the  tendency  of  the  evidence,  the 
judgment  should  stand,  unless  prejudicial  error  intervened  under  the 
rulings  upon  the  demurrer  or  in  the  course  of  the  trial. 

[1,  2]  The  question  of  leading  importance  is  whether  Egger  condon- 
ed the  fraud  and  deceit  upon  which  his  action  is  founded.  This  ques- 
tion was  presented  upon  the  demurrer  to  the  plea,  and  counsel  for  Har- 
ris insist  that  it  inheres  in  the  admitted  facts  and  operates  to  defeat  the 
action.    The  theory  of  the  second  plea,  as  amended,  is  twofold:  One 
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feature  is  the  delay  and  consequent  acquiescence  from  1910  to  1913, 
before  instituting  the  suit ;  the  other  is  the  voluntary  character  6f  the 
delivery  of  the  certificates  of  stock,  independently  of  the  delay.  We 
are  not  impressed  by  the  feature  of  delay.  Assuming  that  it  was  com- 
petent for  the  parties  to  agree,  and  that  it  was  agreed  as  stated  in  the 
plea,  that  Egger  should  promptly  deliver  the  certificates,  it  is  not  per- 
ceived how  tilt  failure  so  to  dehver  operated  to  the  prejudice  of  Harris. 
The  certificates  simply  represented  the  familiar  rights  and  interests  of 
a  stockhdder  in  the  corporation  and  in  respect  of  its  property.  It  does 
not  appear  that  Egger  attempted  actively  to  exercise  any  of  the  rights 
of  a  stockholder,  such  as  to  claim  or  receive  dividends,  or  even  to  vote 
die  shares  represented  by  the  certificates,  between  the  dates  of  the  sale 
and  delivery  of  the  certificates.  Harris  was  in  official  and  practical 
control  of  the  company  and  its  property  throughout  that  period.  It  is 
not  shown  that  Harris'  beneficial  interest  in  the  shares  of  stock  would 
have  been  augmented  by  possession  of  the  certificates,  and  in  the  end 
the  certificates  were  turned  over  to  him.  The  other  phase  of  the  plea 
presents  the  question  whether  the  delivery  of  the  certificates  was  volun- 
tary, in  the  sense  that  it  was  intended  to  operate  as  a  waiver  of  the 
fraud?  Stated  in  another  way,  was  it  open  to  Egger  both  to  deliver 
the  certificates  and  reserve  his  right  of  action  for  the  fraud  and  deceit? 
It  is  not  necessary  to  state  that  fraud  may  be  waived ;  this  is  an  an- 
cient doctrine.  Upon  this  record  it  must  be  conceded  that  Egger  did 
not  intend  to  waive  either  the  fraud  or  his  right  of  action.  The  corre- 
spondence admitted  in  evidence,  as  well  as  that  ruled  out,  proves  this. 
The  letter  accompanying  the  delivery  of  the  certificates,  which  was 
written  in  behalf  of  Egger  three  days  before  commencement  of  the  suit, 
notified  Harris  of  the  claim  that  he  had  made  misrepresentations  with 
respect  to  the  purchase  of  the  stock,  and  of  the  purpose  of  Egger  to 
institute  action  against  him.  Harris  nevertheless  accepted  and  retained 
the  certificates.  We  have  a  case,  then,  where  the  seller  received  the 
purchase  price  in  ignorance  of  the  buyer's  fraud,  and  where  the  buyer 
accepted  the  certificates  with  notice  of  the  seller's  discovery  of  the  fraud 
and  purpose  to  sue  for  the  consequent  damages.  True,  the  seller's  de- 
livery of  the  certificates  was  with  knowledge  of  the  fraud ;  but  the  buy- 
er's acceptance  was  with  knowledge  of  the  purpose  to  hold  him  for  the 
fraud.  Why,  in  such  circumstances,  should  the  action  rather  than  the 
defense  be  defeated  by  waiver?  Of  course,  the  seller  might  season- 
ably have  resorted  to  rescission  of  the  contract  with  tender  of  the  pur- 
chase price ;  but  the  buyer  here  might  have  rejected  the  certificates  and 
demanded  return  of  the  purchase  price.  Probably  either  of  such  cours- 
es would  have  resulted  in  litigation.  It  is  reasonably  plain,  however, 
that  the  seller  would  have  been  in  a  worse  situation  after  rescission  of 
the  contract  than  the  buyer  would  after  rejection  of  the  certificates. 
The  seller,  as  long  as  he  might  have  held  the  stock,  would  have  been  in 
the  position  of  a  small  stockholder  contending  for  his  rights  against  the 
large  stockholder,  who  was  officially  and  practically  in  control  of  the 
company  and  its  property.  The  buyer's  acceptance  of  the  certificates, 
subject  to  notice  of  the  proposed  suit,  was  no  doubt  due  to  the  favor- 
able price  at  which  he  had  succeeded  in  purchasing  the  stock;  and  if  the 
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defense  of  waiver  is  open  to  him,  his  own  fraud  and  deceit  cannot  but 
result  to  his  advantage. 

The  case  would  present  a  totally  different  aspect,  if  it  had  been  shown 
that  Egger  had  delayed  action  with  a  view  of  thereby  gaining  something 
to  which  he  was  not  entitled  at  the  time  he  was  induced  to  give  his  as- 
sent to  the  sale.  There  is  not  even  a  pretense  of  this  character  either 
in  testimony  or  claim.  So,  too,  if  Harris  had  meanwhile  changed  his 
position  to  his  detriment  with  respect  to  this  stock.  It  is  not  suggested 
that  the  stock  declined  in  value,  or  that  Harris  suffered  any  material 
inconvenience,  during  the  delay.  In  short,  if  Harris  had  received  the 
certificates  at  the  time  he  delivered  his  check,  there  is  nothing  to  show 
that  his  control  of  the  Company,  or  his  enjoyment  of  the  shares  repre- 
sented by  the  certificates,  would  have  been  changed  in  the  slightest  de- 
gree. If  Egger  had  delivered  his  certificates  at  the  time  he  received  the 
purchase  price,  Harris  would  have  been  defenseless  as  against  an  action 
such  as  this ;  for  in  that  event  the  contract  of  purchase  and  sale  would 
obviously  have  been  completely  performed  before  discovery  of  the  im- 
position practiced.  This,  however,  is  not  of  present  importance,  except 
to  illustrate  the  narrow  difference  between  the  case  supposed  and  the 
case  we  in  fact  have.  Further,  it  is  not  shown  that  after  payment  of 
the  purchase  price  any  rights  of  third  persons  respecting  either  the 
certificates  or  the  stock  intervened  to  disturb  the  legal  relations  between 
Egger  and  Harris  or  Harris  and  the  company.  It  is  to  be  observed, 
also,  that  while  language  is  used  in  some  cases  which,  when  considered 
abstractly,  would  seem  at  first  blush  to  warrant  a  decision  of  a  case  like 
this  either  way,  yet,  when  the  decisions  are  considered  with  reference 
to  their  facts  respectively,  we  think  it  safe  to  say  that  the  controlling 
principle  which  is  intended  to  be  applied  in  the  determination  of  ques- 
tions of  waiver  is,  that  the  person  seeking  damages  for  fraud  and  deceit 
in  respect  of  his  own  contract  must,  in  order  to  succeed,  not  only  prove 
the  fraud,  but  must  himself,  after  discovery  of  the  fraud,  have  been 
free  from  conduct  which  was  calculated  either  to  afford  him  advantage 
or  to  mislead  the  other  party  to  his  disadvantage  under  the  contract 

[3-5]  Counsel  for  Eg?:er  rightly  concede  that  the  present  action  for 
fraud  and  deceit  operated  at  once  to  affirm  and  to  rely  on  the  contract 
Nat.  Bank  &  Loan  Company  v.  Petrie,  189  U.  S.  423,  425,  23  Sup. 
Ct  512,  47  L.  Ed.  879;  Whiteside  v.  Brawley,  152  Mass.  133,  24  X. 
E.  1088;  United  States  Trust  Co.  v.  Chicago  Terminal  T.  R.  Co., 
188  Fed.  292,  2%,  110  C.  C.  A.  270  (C.  C.  A.  7th  Cir.);  Talcott,  v. 
Friend,  179  Fed.  676,  103  C.  C.  A.  80,  43  L.  R.  A.  (N.  S.)  649  (C. 
C.  A.  7th  Cir.).  However,  the  theory  of  counsel  is  that  the  subject 
of  the  sale  was  the  shares  of  stock ;  that  the  contract  of  sale  was  not 
simply  executory,  but  was  executed,  when  the  agreement  upon  the 
price  was  reached  and  payment  made ;  and  that,  since  the  certificates 
were  merely  evidence  of  the  corporate  interest  or  shares  sold,  the  non- 
delivery of  the  certificates  could  not  disturb  the  executed  character  of 
the  transaction.  In  short,  as  we  understand  the  contention,  it  is  that 
the  essence  of  the  thing  sold  was  in  purpose  and  intent  placed  by 
Egger  in  the  control  of  Harris,  who,  it  must  be  remembered,  was  pres- 
ident and  manager  of  the  company,  at  the  time  the  purchase  price  was 
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paid  and  received,  and  that  change  of  possession  of  the  certificates 
could  have  operated  only  as  further  evidence  of,  and  not  as  an  es- 
sential step  in,  the  consummation  of  the  sale. 

The  basis  of  the  contention  is  that  the  title  to  the  shares  passed  to 
Harris  at  the  time  he  paid  the  purchase  price ;  and  reliance  is  placed, 
first,  upon  the  rule  that  where  ordinary  personal  property  is  distinctly 
identified  and  sold,  and  the  purchase  price  paid,  title  will  pass  without 
delivery  (Miller  v.  Koger,  9  Humph.  [Tenn.]  231,  237;  Mayberry  v. 
Lilly  Mill  Co.,  112  Tenn.  566,  568,  85  S.  W.  401;  Hardwick  v.  Can 
Co.,  113  Tenn.  659,  674,  676,  88  S.  W,  797;  State  v.  Kelly,  123  Tenn. 
556,  562,  133  S.  W.  1011,  36  L.  R.  A.  [N.  S.]  171 ;  Hatch  v.  Oil  Co., 
100  U.  S.  124,  131,  25  L.  Ed.  554;  Briggs  v.  United  States,  143  U. 
S.  346,  354,  12  Sup.  Ct.  391,  36  L.  Ed.  180;  Sutherland  v.  Brace,  73 
Fed.  624,  625,  19  C.  C.  A.  589  [C.  C.  A.  7th  Cir.]),  and,  next,  upon 
cases  defining  the  evidential  character  and  object  of  certificates  of 
stock,  and  so  pointing  out  the  familiar  distinction  between  the  certifi- 
cates and  the  stock  itself  (Jellenik  v.  Huron  Copper  Mining  Co.,  177 
U.  S.  1,  12,  20  Sup.  Ct.  559,  44  L.  Ed.  647;  McAllister  v.  Kuhn,  96 
U.  S.  87,  89,  24  L.  Ed.  615 ;  Merritt  v.  American  Steel-Barge  Co.,  79 
Fed.  228,  235,  24  C.  C.  A.  530  [C.  C.  A.  8th  Cir.] ;  Helliwell  on  Stock 
and  Stockholders,  §  109,  p.  185 ;  Van  Zile  on  Bailments  and  Carriers, 
§  246).    It  should  be  added  that  by  statute  of  Tennessee  it  is  provided : 

"The  stocks  In  all  private  corporations  are  personal  proi)erty,  and  subject 
to  leTy  and  sale  as  such,  the  company  in  such  case  being  required  to  make  the 
proper  entries  in  its  stock  or  transfer  book.    ♦    ♦    ♦  "    Shan.  Code,  §  2066. 

This  statutory  rule  will  be  recognized,  and  where  necessary  enforced, 
by  the  federal  courts.  Jellenik  v.  Huron  Copper  Mining  Co.,  supra, 
177  U.  S.  at  page  13,  20  Sup.  Ct.  at  page  563  (44  L.  Ed.  647).  It  is 
settled  in  Tennessee  that  the  title  to  stock  passes  and  becomes  com- 
plete in  the  purchaser  upon  the  assignment  of  the  certificate,  without 
registration  or  transfer  on  the  stock  book  of  the  corporation.  Smith 
V.  Railroad,  91  Tenn.  223,  238,  18  S.  W.  546,  and  citations,  per  Lurton, 
J.;  McClung  v.  Colwell,  107  Tenn.  592,  600,  64  S.  W.  890,  89  Am. 
St  Rep.  961.  It  was  held  in  Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  283,  34  S.  W.  209,  216,  31  L.  R.  A.  706  (following  the  rule  laid 
down  by  Judge  Lowell  in  his  work  on  Transfer  of  Stock,  §  43) ; 

**A  sale  or  transfer  of  stock,  to  be  valid,  need  not  be  in  writing.  The  cer- 
tificate need  not,  in  fact,  be  delivered.  A  transfer  is  perfectly  good,  although 
the  seller  of  the  stock  never  liad  a  certificate  at  all,  and  although  no  certiti- 
cate  is  Issued  to  the  transferee." 

Turning  again  to  the  amended  second  plea,  it  states  that  upon  the 
delivery  of  the  check  and  as  part  of  the  contract  "the  plaintiff  [Egger] 
assured  the  defendant  that  the  certificates  so  purchased  would  be  de- 
livered promptly."  This  in  substance  was  also  shown  by  one  witness 
without  contradiction,  as  pointed  out  in  the  statement;  and  while  it 
was  competent  for  the  parties  to  make  such  a  provision  a  condition  of 
the  contract,  yet  this  was  scarcely  in  the  form  of  a  condition,  certainly 
it  was  not  a  condition  precedent.  Since  it  is  not  shown  what  was  con- 
tained in  the  court's  charge  upon  this  subject,  and  the  charge  passed 
unchallenged,  it  is  to  be  presumed,  as  we  have  already  said,  that  ap- 
141  C.C.A.— 15 
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propriate  instructions  were  given  in  this  behalf.  The  witness  whose 
statement  was  taken  upon  the  subject  testified  under  apparent  embar- 
rassment by  reason  of  his  relations  then  to  Harris  and  of  his  former 
relations  to  the  company.  Indeed,  this  was  so  obvious  that,  although 
the  witness  was  called  in  behalf  of  Egger,  counsel  calling  him  was  right- 
ly permitted  to  exercise  the  privileges  of  a  cross-examiner.  It  is  not 
improbable  that  the  jury  declined  to  believe  the  witness ;  at  any  rate,  in 
such  circumstances,  we  cannot  ascribe  prejudicial  error  to  the  ruling 
upon  the  plea.  Presumably  any  error  in  that  behalf  was  cured  at  the 
trial. 

This  conclusion  is  the  more  satisfactory  for  still  another  reason. 
While  it  must  be  conceded  that,  apart  from  the  fraud,  Egger's  consent 
to  sell  and  his  receipt  of  the  purchase  price  involved  an  implied  obli- 
gation on  his  part  ultimately  lo  deliver  the  certificates,  it  does  not  neces- 
sarily follow  that  the  parties  made  such  delivery  a  condition,  as  be- 
tween themselves,  to  the  consummation  of  the  sale  or  to  the  immediate 
transfer  of  the  equitable  if  not  the  legal  ownership  in  the  specific  shares 
to  Harris.  Such  a  condition  would  have  been  opposed  to  the  only 
rational  inference  that  payment  and  receipt  of  purchase  price  would 
naturally  signify.  Beardsley  v.  Beardsley,  138  U.  S.  262,  266,  11  S. 
Ct.  318,  34  L.  Ed.  928.  We  therefore  do  not  find  any  substantial 
foundation  upon  which  the  claim  of  waiver  can  be  justly  based.  Ev- 
ery case  of  this  character,  like  every  case  of  fraud,  must  be  considered 
and  disposed  of  upon  its  own  special  facts.  In  determining  such  cases, 
it  is  hazardous  either  to  formulate  or  to  apply  simply  general  rules; 
it  might  nearly  as  well  be  attempted  to  state  or  to  rely  (m  specific  defini- 
tions of  fraud. 

It  is  earnestly  insisted,  however,  that  the  present  case  is  ruled  by 
the  decision  of  this  court  in  Simon  v.  Goodyear  Metallic  Rubber  Shoe 
Co.,  105  Fed.  573,  44  C.  C.  A.  612,  52  L.  R.  A.  745.  That  was  an 
action  to  recover  damages  for  fraud  and  deceit  in  the  procurement  of 
a  contract  to  acquire  and  furnish  250  tons  of  rubber  waste.  The  in- 
ducement to  enter  into  the  contract  was  a  representation  made  to 
Simon,  the  plaintiff,  that  certain  pre-existent  competition  in  the  trade 
would  cease.  This  did  not  happen;  the  competition  continued,  and 
so  caused  an  advance  in  the  price  of  such  waste.  The  plaintiff  ad- 
mitted that  he  learned  of  the  appearance  and  activities  of  competitors 
in  the  market  before  he  made  his  first  delivery.  The  rubber  waste 
was  to  be  delivered  in  monthly  installments  by  September  1,  1895; 
the  contract  being  dated  April  18th  of  that  year.  The  plaintiff  sought 
and  obtained  a  concession  in  respect  of  deliveries  until  the  following 
December  1st,  and  in  fact  failed  to  deliver  the  agreed  quantity  until 
two  months  later,  though  in  that  time  completed  his  contract;  he  re- 
ceived for  each  monthly  delivery  payment  at  the  contract  price.  True, 
he  had  vainly  sought  for  some  concession  in  quantity  or  advance 
in  price,  and  failing  in  this  had  notified  defendant  that  he  would  carry 
out  his  contract  and  hold  it  responsible  in  an  action  for  the  loss  he 
would  sustain.  Recovery  was  denied.  There  are  several  differences 
between  that  case  and  this.  There  the  contract  was  wholly  executory 
when  plaintiff  obtained  knowledge  of  the  fraud  and  made  his  first 
delivery.    When  he  accepted  an  extension  of  time  for  performance. 
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he  in  effect  renewed  the  contract  for  a  longer  period  with  knowledge 
of  the  deceit,  and  thereafter  through  expenditure  and  labor  continued 
to  perform  everything  he  had  undertaken  to  do ;  he  speculated  upon  the 
chance  of  overcoming  the  only  cause  for  his  dissatisfaction — the  com- 
petition. This  was  the  equivalent  of  having  originally  entered  into 
the  contract  with  knowledge  of  the  competition.  Fitzpatrick  v.  Flan- 
nagan,  106  U.  S.  648,  660,  1  Sup.  Ct.  369,  27  L.  Ed.  211 ;  E.  H.  Taylor, 
Jr.,  &  Sons  v.  First  Nat.  Bank  of  Aurora,  Ind.,  212  Fed.  898,  902, 
129  C.  C.  A.  418  (C.  C.  A.  6th  Cir.).  H  we  are  right  in  our  inter- 
pretation of  the  record  in  the  instant  case,  Egger  must  be  treated  as 
having  sold  and  so  passed  title  to  specific  shares  of  stock  to  Harris 
for  an  agreed  purchase  price  received  before  discovery  of  the  deceit. 
The  paramount  distinction,  then,  between  th6  cases,  is  that  Simon 
began  and  completed  performance  of  an  executory  contract  with 
knowledge  of  the  deceit,  while  Egger  parted  with  his  property,  cer- 
tainly with  the  only  feature  of  value  it  possessed,  and  receive^d  the 
price  in  ignorance  of  the  deceit ;  the  one  was  an  executory  and  the 
other  an  executed,  certainly  a  substantially  executed,  transaction  when 
discovery  of  the  fraud  was  made;  and  enough  apf)ears  in  the  record 
of  the  present  case  to  show  that  it  was  such  a  distinction  as  this  that 
controlled  Judge  McCall  in  the  court  below. 

Another  decision  upon  which  counsel  for  Harris  especially  rely  is 
that  of  Kingman  &  Co.  v.  Stoddard,  85  Fed.  740,  745,  29  C.  C.  A. 
413,  419  (C.  C.  A.  7th  Cir.).  The  decision  in  that  case  was  approved 
and  in  effect  followed  in  the  Simon  Case,  and  we  think  the  facts  of 
the  case  are  so  far  similar  to  those  of  the  Simon  Case  that  the  one  as. 
well  as  the  other  is  fairly  distinguishable  from  the  instant  case.  One 
example  given  by  Judge  Jenkins  in  the  Kingman  Case  states  the  prin- 
ciple underlying  the  distinction  which  we  think  should  be  applied 
here: 

"For  example.  If  one  by  the  imposition  of  fraudulent  practices  has  been  in- 
duced to  purchase  goods,  and  after  their  receipt  discoTers  the  fraud,  he  may 
rescind,  or  may  affirm  and  have  his  action  for  the  deceit.  But  if,  before  deliv- 
ery of  the  goods,  he  has  discovered  the  fraud,  he  may  not  then  accept  the 
goods,  and  stUl  have  an  action  for  deceit" 

No  sound  distinction  can  be  stated  between  the  effect  of  receiving 
purchased  goods  and  that  of  receiving  purchase  price,  before  discovery 
of  the  fraud ;  and  when,  as  here,  the  purchase  price  is  so  received,  and 
the  thing  sold  is  at  the  same  time  practically  parted  with,  the  case  is 
stronger  than  the  one  stated  in  the  first  of  the  two  examples  just 
quoted.  Counsel  are  not  in  dispute  concerning  the  rule,  as  under  the 
well-settled  trend  of  decision  they  could  not  be,  that  where  a  contract 
induced  by  fraud  has  been  executed  before  discovery,  the  defrauded 
party  has  the  right  of  election  either  to  rescind  or  affirm;  and  that 
where  he  elects  to  affirm  he  loses  his  right  of  rescission  because  of 
inconsistency  of  the  two  remedies  (Mudsill  Min.  Co.  v.  Watrous,  61 
Fed.  163,  186,  9  C.  C.  A.  415  [C.  C.  A.  6th  Cir.] ;  Alger  v.  Keith,  105 
Fed.  105,  118,  44  C.  C.  A.  371  [C.  C.  A.  6th  Cir.]),  though  he  may^ 
retain  the  thing  he  has  received  and  also  maintain  an  action  for  the 
fraud  and  deceit  (Benjamin  on  Sales  [7th  Ed.]  p.  486,  and  citations). 
If  then  the  sale  now  under  consideration  should  upon  this  record  be 
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regarded  as  having  been  an  executed  transaction  at  the  time  the  fraud 
was  discovered,  and  we  are  disposed  to  believe  it  should,  further 
discussion  of  the  main  question  would  seem  unnecessary;  however, 
we  need  not  rest  the  decision  wholly  upon  that  view  of  the  transaction. 
We  think  the  transaction  was  at  the  time  of  discovery  at  least  so  far 
completed  as  to  relieve  Egger  of  the  charge  of  waiver,  upon  turning 
over  the  certificates  with  notice  of  his  purpose  to  sue  for  the  fraud. 
At  most,  such  act  was  but  partial  and  formal  evidence  of  the  sale 
that  had  practically  been  completed  before,  and  the  notice  was  in  con- 
tradiction of  an  intent  thereby  to  condone  the  fraud. 

In  Cain  v.  Dickenson,  60  N.  H.  371,  372,  which  was  an  action  for 
deceit  in  the  purchase  of  hay,  a  note  had  been  received  in  payment 
and  subsequent  demand  made  thereon.  Upon  receiving  partial  pay- 
ment, the  seller  stated  that  he  would  not  take  it  if  it  should  prevent 
his  arresting  defendant  for  obtaining  the  hay  under  false  representa- 
tions.   It  was  held : 

"The  part  payment  of  the  note  did  not  condone  the  fraud ;  it  only  mitigated 
the  damages  to  the  extent  of  the  payment  But  if  part  paymait  might  under 
any  circumstances  have  that  effect,  it  could  not  here,  for  the  plaintiff  at  the 
time  stated  that  he  did  not  waive  his  right  to  damages  for  the  fraud." 

The  right  so  to  avoid  waiver  is  recognized  in  People  v.  Stephens, 
71  N.  Y.  527,  554.  Furthermore,  and  apart  from  the  effect  of  Egger's 
notice,  the  right  of  election  of  remedies  before  mentioned  is  not  in 
all  instances  dependent  upon  whether  the  contract  has  been  fully  ex- 
ecuted or  performed.  The  rule  extends  to  instances  of  partial  execu- 
tion or  performance.  As  Judge  Mitchell,  who  was  an  unusually  safe 
interpreter  of  the  law,  said  in  Thompson  v.  Libby,  36  Minn.  287,  289, 
31  N.  W.  52,  53,  while  denying  recovery  for  deceit  in  respect  of  a 
contract  of  sale  where  the  transaction  was  wholly  executory  when  the 
fraud  was  discovered : 

"If  the  contract  be  executed  in  whole  or  in  part  before  the  fraud  is  discov- 
ered, it  is  well  settled  that  the  purchaser  need  not  rescind,  but  may  retain  the 
property  and  also  bring  his  action  for  damages  on  account  of  the  deceit" 

We  understand  this  rule  to  be  recognized  and  stated  in  the  opinion 
in  the  Kingman  Case,  supra,  85  Fed.  745,  29  C.  C.  A.  420.^ 

See,  also,  Mallory  v.  Leach,  35  Vt.  156,  168,  169,  82  Am.  Dec 
625;  Pryor  v.  Foster,  130  N.  Y.  171,  175,  177,  29  N.  E.  123,  reviewing 

1  We  are  confirmed  in  this  by  the  comments  appearing  later  in  the  opinion 
(85  Fed.  at  pages  747  to  749,  29  C.  C.  A.  420  to  422).  upon  People  v.  Stephens, 
71  N.  Y.  527,  Parker  v.  Marquis,  64  Mo.  38,  and  Whitney  v.  AUaire,  4  Denio. 
554 ;  for  the  effort  was  to  show  that  in  Parker  v.  Marquis  the  subject  of  the 
sale  had  been  delivered  to  and  received  by  the  defendant  in  ignorance  of  the 
fraud,  saying  further:  **We  need  not  stop  to  inquire  whether  that  case  was 
rightly  decided,  for  it  is  not  the  case  of  one  receiving  property  with  knowledge 
of  fraud ;"  and  that  in  Whitney  v.  Allaire,  the  lessee  took  possession  of  the 
leasehold  premises  with  knowledge  of  the  false  representation — that  is,  at  a 
time  when  the  contract  was  wholly  executory.  The  two  cases,  therefore,  r-oint 
the  distinction  between  a  partially  executed  contract  and  a  purely  executory 
contract  before  discovery  of  the  fraud.  We  have  seen  that  the  Kingman  C  ase, 
like  the  Simon  Case,  possessed  distinct  elements  of  affirmance  during  the 
course  of  performance,  which  were  designed  to  benefit  the  defrauded  l»arty, 
but  nothing  of  this  sort  occurred  in  the  instant  case ;  and,  further,  it  is  i^ot  to 
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a  number  of  decisions ;  Dennison  v.  Grove,  52  N.  J.  Law,  144,  146, 
147, 19  Atl.  186;  Peck  v.  Brewer,  48  111.  54,  62;  Haven  v.  Neal,  43 
Minn.  315,  317,  45  N.  W.  612;  Gilchrist  v.  Manning,  54  Mich.  210, 
211, 212, 19  N.  W.  959 ;  City  Deposit  Bank  v.  Green,  138  Iowa,  156, 164, 
115  N.  W.  893;  May  v.  Loomis,  140  N.  C.  350,  353,  359,  52  S.  E. 
728;  Nysewander  v.  Lowman,  124  Ind.  584,  588,  24  N.  E.  355;  Huber 
xMfg.  Co.  V.  Hunter,  99  Mo.  App.  46,  55,  56,  72  S.  W.  484,  and  cita- 
tions; Guffey  V.  Clever,  146  Pa.  St.  548,  559,  560,  23  Atl.  161. 

We  are  the  more  content  to  apply  the  rule  of  partial  execution  here, 
because  of  the  relations  of  the  parties  and  of  the  consequent  disad- 
vantage to  which  Egger  would  have  been  subjected  if  he  had  chosen 
to  rescind  the  contract.  We  have  alluded  to  this  before,  and  the  facts 
are  too  plain  to  require  elaboration  of  this  feature  of  the  case.  It  is 
said  that  the  court  is  in  effect  asked  to  make  a  new  contract  for  the 
parties.  The  case,  however,  is  not  different  in  this  respect  from  what 
it  would  have  been  if  the  certificates  had  been  delivered  simultaneously 
with  the  receipt  of  payment.  In  that  event,  as  we  have  already  stated, 
there  could  have  been  no  question  of  the  right  of  recovery.  To  sanc- 
tion recovery  for  fraud  and  deceit  certainly  is  not  to  make  a  con- 
tract 

[1, 7]  It  IS  urged  that  the  court  erred  in  allowing  amendment  to  the 
declaration  by  adding  a  second  count.  The  object  of  the  amendment 
was  to  conform  the  declaration  to  the  proofs,  but  we  do  not  see  that  it 
materially  enlarged  the  scope  of  the  original  count.  The  order  was 
plainly  within  the  discretion  of  the  court.  Southern  Ry.  Co.  v.  Gadd, 
207  Fed.  277,  279,  125  C.  C.  A.  21  (C.  C.  A.  6th  Cir.).  Further,  it 
is  claimed  that  the  exclusion  of  certain  letters  before  alluded  to  and 
which  passed  between  the  parties  to  the  suit  was  error.  Such  as  were 
written  by  Egger  do  not  appear  to  be  in  contradiction  of  his  testimony. 
It  is  to  be  said  of  those  of  Harris  that  the  statements  they  contain  were 
either  self-serving  or  immaterial.  Surely  error  is  not  predicable  of 
the  rulings  excluding  such  letters  as  these. 

Some  of  the  assignments  are  practically  withdrawn,  and  our  con- 
sideration of  those  not  expressly  passed  upon  fails  to  disclose  reversi- 
ble error. 

The  judgment  must  be  affirmed,  with  costs. 

be  forgotten  that  In  the  Simon  Case  the  discovery  occurred  while  the  contract 
was  entirely  executory.  We  therefore  need  not  concern  ourselves  nith  the 
critlcisins  before  alluded  to  of  Parker  v.  Marquis  or  Whitney  v.  Allaire,  fur- 
ther than  to  say  that  both  cases  received  approval  later  in  the  courts  of  last  re- 
sort of  the  states  in  which  they  were  decided.  Nauman  v.  Oberle,  tX)  Mo.  at 
pages  669,  670,  3  S.  W.  at  page  381 :  Pryor  v.  Foster,  supra,  130  N.  Y.  at  page 
ITS,  29  N.  E.  at  page  124. 
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(226  Fed.  400) 

CHAVELLB  y.  WASHINGTON  TRUST  CO.^v 

WASHINGTON  TRUST  CO.  v.  WASHINGTON  STEEL  ft  BOI/P  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     October  4»  1915b    Amendment  of 
Judgment,  November  1,  1915.) 

No.  2512. 

1.  Dankruptct  ^=:>440 — Review—Mode  of  Review. 

Where  the  bankruptcy  court  rendered  a  final  Judgment  adjudg^g  that 
certain  bonds  secured  by  a  deed  of  trust  executed  by  the  bankrupt  were 
invalid,  and  ordering  that  the  mortgaged  property  be  sold  free  and  clear 
from  the  lien  thereof  and  that  the  proceeds  be  distributed  accordingly,  the 
trustee  under  the  deed  of  trust  was  Justified  In  resorting;  to  both  appeal 
and  petition  for  review  in  order  to  avoid  a  mistake  in  its  remedy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  Sf  1775-1777; 
Dec.  Dig.  «S=>440. 

Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re  Eggert,  43  C. 
C.  A.  9.] 

2.  CoBPORATioNS  ^=»298 — Meetings  of  Directors— Validitt  of  Acts. 

The  minutes  of  the  board  of  directors  of  a  corporation  having  sevwi 
trustees  purported  to  show  the  adc^tion  at  a  meeting  of  the  directors  of  a 
a  resolution  to  deliver  bonds  secured  by  a  deed  of  trust  the  issuance  of 
which  had  previously  been  authorized,  to  a  creditor  as  collateral  security. 
In  fact,  however,  no  meeting  was  held,  and  the  resolution  v^as  merely 
sent  to  the  secretary,  who  signed  it  and  called  two  of  the  other  trustees 
to  the  oflice,  one  of  whom  signed  it  in  the  presence  of  the  other  and  the 
other  of  whom  signed  it  without  any  other  trustee  being  present  The  ' 
resolution  was  then  sent  to  two  of  the  other  trustees,  who  signed  it  with- 
out any  other  member  of  the  board  being  present  Held,  that  the  pur- 
ported resolution  was  invalid,  and  the  bonds  were  issued  without  author 
ity  and  were  void. 

[Ed.  Note. — For  other  cases^  see  Corporations,  Cent  Dig.  SS  1292-1317, 
1319;  Dec.  Dig.  «=>29a] 

3.  Corporations  «=»469 — Bonds — Validity  of  Issuance. 

A  corporate  trust  deed  securing  an  issue  of  bonds  provided  that  the 
bonds  should  not  be  sold  or  disposed  of  directly  or  indirectly  at  a  greater 
discount  than  5  per  cent,  from  their  face  value.  The  corporation  was  in- 
debted to  a  bank  on  a  note  for  $20,000  secured  by  other  bonds  deposited 
by  certain  of  the  officers.  The  bank  demanded  additional  security,  and 
the  directors  authorized  the  placing]  with  the  bank  as  collateral  for  the 
indebtedness  of  unsold  bonds  to  the  amount  of  $25,000.  Held,  that  the 
issuance  of  such  bonds  was  contrary  to  the  provisions  of  the  trust  deed, 
and  contrary  to  Const  Wash.  art.  12,  §  6,  prohibiting  any  corporaticm  from 
Issuing  any  bond  or  other  obligation  for  the  payment  of  money  except  for 
money  or  property  received  or  labor  done, 

[td.  Note. — For  other  cases*  see  Corporations,  Cent  Dig.  S  1832;  Dec. 
Dig.  <©=»469.] 

4.  Corporations  ^=»472 — Bonds— Rights  of  Bona  Fide  HoLDERa 

A  coiTX)rate  trust  deed  securing  an  issue  of  bonds  recited  the  insufficien- 
cy of  the  corjwratlon's  plant,  the  advisability  and  necessity  of  borrowing 
money,  the  corporation's  legal  authority  to  do  so,  and  a  resolution  of  the 
board  of  directors  authorizing  such  bonds.  Tlie  bonds,  the  form  of  which 
was  prescribed  in  the  trust  deed,  acknowledged  an  indebtedness  to  the 
bearer  or,  if  registered,  to  the  registered  holder,  and  provided  that  they 
might  pass  by  delivery,  but  might  be  re^Lstered  upon  the  transfer  book  (tf 
the  trustee  and  thereafter  should  be  transferred  only  on  the  books  unless 
the  transfer  was  to  bearer  when  they  should  again  be  transferred  by  de- 

^spFor  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
*Reheariiig  denied  NoTember  8.  1915. 
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Hvery.  They  further  provided  that  all  payments  of  principal  and  Interest 
should  be  made  without  deduction  for  any  tax  that  the  corporation  might 
be  required  to  pay  or  to  retain  therefrom  by  any  law  of  the  United  States 
or  of  the  state ;  the  corporation  thereby  covenanting  to  pay  such  taxes. 
Qlie  trust  deed  further  provided  that  the  bonds  should  not  be  sold  at  a 
greater  discount  than  5  per  cent  from  their  face  value.  The  corporation 
was  indebted  to  its  president  and  secretary,  and  the  directors  voted  that 
a  commission  of  5  per  cent  be  allowed  to  any  agent,  officer,  or  trustee  pur- 
chasing or  selling  any  of  such  bonds,  and  that  the  accounts  of  the  presi- 
dent and  secretary  be  settled  by  giving  them  bonds  allowing  them  a  dis- 
count of  5  per  cent  and  a  commission  of  5  per  cent  for  selling  them. 
Bonds  were  issued  on  this  basis  to  the  president  and  secretary,  and  a 
resolution  was  subsequently  adopted  authorizing  the  sale  of  an  additional 
amount  of  the  bonds  to  the  president  at  90  cents  on  the  dollar  on  ci-edit, 
but  it  appeared  that  he  had  made  further  advances  to  the  company  for 
which  bonds  were  issued  to  him.  The  president  and  secretary  transfer- 
red the  bonds  in  good  faith  and  for  value,  there  being  no  fraud  on  their 
part  or  on  the  part  of  the  transferees.  JJe/4,  that  the  provision  as  to 
payment  without  deduction  of  any  tax  did  not  rMider  the  amount  or  time 
of  payment  uncertain,  and  the  bonds  were  negotiable  instruments,  and 
hence  were  valid  in  the  hands  of  the  transferees  whether  valid  in  the 
hands  of  the  original  holders  or  not 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {§  1837,  1839, 
1841;   Dea  Dig.  «=>472.] 

Appeals  from  the  District  Court  of  the  United  States  for  the 
Northern  Division  of  the  Western  District  of  Washington ;  Jeremiah 
Neterer,  Judge. 

In  the  matter  of  the  Washington  Steel  &  Bolt  Company,  bankrupt. 
To  review  the  final  judgment,  Edward  H.  Chavelle,  trustee  in  bank- 
ruptcy, appeals,  and  the  Washington  Trust  Company  appeals  and 
petitions  for  review.    Remanded,  with  directions. 

See,  also,  210  Fed.  984. 

The  Washington  Steel  &  Bolt  Company,  a  corporation  of  the  state  of  Wash- 
ington, had  in  active  operation  a  factory  for  manufacturing  bolts  of  various 
kinds,  located  at  Edmonds,  Snohomish  county,  Wash.  For  the  purpose  of  add- 
ing to  its  plant  and  increasing  its  capacity,  among  other  purposes,  it,  on  the 
Ist  day  of  September,  1908,  executed  to  the  Washing(ton  Trust  Company,  a  cor- 
poration of  the  same  state,  as  trustee,  a  trust  deed  or  mortgage  covering  its 
real  and  personal  property,  to  secure  an  issue  of  $200,000  of  bonds,  which 
deed  recited,  among  other  things,  the  objects  and  purposes  of  the  corporation, 
the  insufficiency  of  Its  plant  to  supply  the  demands  for  its  manufactured  prod- 
ucts, the  advisability  and  necessity  of  borrowing  money  for  its  needs,  its  legal 
authority  to  do  so,  and  the  resolution  adopted  by  its  board  of  directors  au- 
thorizing the  making  and  issuing  of  *'its  first  mortgage  coupon  bonds  of  the 
total  issue  of  two  hundred  thousand  ($200,000)  dollars  divided  into  five  hun- 
dred (500)  bonds  of  cme  hundred  ($100)  dollars  each,  two  hundred  (200)  bonds 
of  five  hundred  ($500)  dollars  each,  and  fifty  (50)  bonds  of  one  thousand  ($1,- 
000)  dollars  each^  all  payable  at  the  office  of  the  trustee  in  Spokane,  Washing- 
Um^  on  the  1st  day  of  September,  1918,  in  gold  coin  of  the  United  States  of 
the  present  standard  of  weight  and  fineness,  bearing  interest  at  the  rate  of 
eight  (8%)  per  centum  per  annum  from  the  date  of  issue  or  sale  thereof,  pay- 
able semi-annually  in  like  gold  coin  on  the  first  day  of  March  and  September, 
in  ea<di  and  every  year  thereafter,  until  said  principal  is  fully  paid,  according 
to  the  tenor  of  the  coupons  thereto  annexed,  without  deduction  for  any  tax  or 
taxes  that  the  Washington  Steel  &  Bolt  Company  may  be  required  to  pay  or  to 
retain  frwn  said  principal  or  interest,  by  any  present  or  future  laws  of  the 
United  States  of  America,  or  of  the  state  of  Washington ;    said  bonds  being 

^s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digents  &  Indexes 
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numbered  consecutively  from  one  (1)  to  and  including  the  number  seren  hun- 
dred and  fifty  (750)/' 

The  mortgage  prescribed  the  form  of  the  bonds  by  which  the  mortgagor, 
among  other  things,  ^^acknowledges  itself  indebted  to  the  bearer  of  this  bond, 
or  If  this  bond  be  reglstefed  to  the  registered  holder  thereof  in  the  sum  <rf  one 
thousand  ($1,000)  dollars  (or  five  hundred  [$500]  dollars  or  one  hundred  [$100] 
dollars  as  the  case  may  be),  which  it  hereby  promises  and  agrees  to  pay  in 
United  States  gold  coin  of  the  present  standard  of  weight  and  fineness,  on  the 
first  day  of  September,  1918,  at  the  office  of  the  Washington  Trust  Company, 
trustee,  in  the  city  of  Spokane,  county  of  Spokane,  state  of  Washingtcni,  with 
interest  thereon  from  the  date  of  issue  or  sale  thereof  until  paid  at  the  rate 
of  elgtft  (8%)  per  centum  per  annum  payable  semiannually  in  like  gold  coin  on 
the  first  day  of  March  and  September  in  each  year  on  the  presentation  and 
surrender  of  the  coupons  annexed  hereto,  as  they  severally  bec<xne  due;  all 
payments  upon  this  bond,  both  of  the  principal  and  interest  shall  be  made 
without  deduction  for  any  tax  or  taxes  that  said  Washington  Steel  &  Bolt 
Company  may  be  required  to  pay  or  to  retain  therefrom  by  any  present  or  fu- 
ture laws  of  the  United  States  of  America,  or  of  the  state  of  Washington,  said 
Washington  Steel  &  Bolt  Company  hereby  covenanting  and  agreeing  to  pay 
any  and  all  such  tax  or  taxes,"  and  each  bond  also  recited,  among  other  things, 
that  the  bond  "is  one  of  a  series  of  seven  hundred  and  fifty  (750)  bonds  all  of 
the  same  tenor  and  date,  numbered  consecutively  from  one  (1)  to  and  indud- 
ing  the  number  seven  hundred  and  fifty  (750),"  and  that  the  bond  **niay  pass 
by  delivery  but  may  be  registered  as  to  the  number  hereof,  upon  the  transfer 
book  of  the  trustee  at  its  office,  and  after  such  registraticm  duly  certified  here- 
on by  the  trustee  this  b(md  shall  be  transferred  only  on  said  books,  unless 
transfer  be  to  bearer,  when  it  shall  again  be  transferred  by  delivery  sabBe- 
quent  to  registration  in  like  manner.  This  bond  shall  not  become  obligatory 
until  it  shall  have  become  authenticated  by  the  certificate  of  the  trustee  in- 
dorsed hereon." 

One  of  the  provisions  of  the  trust  deed  or  mortgage  is  as  follows: 

**It  is  also  mutually  understood  and  agreed  that  as  a  further  condition  run- 
ning with  this  indenture  that  any  bond  or  bonds  issued-  under  or  secured  by 
this  indenture  shall  not  be  sold  or  disposed  of  directly  or  indirectly  at  a  greater 
discount  than  five  (5%)  per  cent  thereof,  that  is  to  say,  said  bond  or  bonds 
shall  not  be  sold  or  disposed  of  for  less  than  ninety-five  (95)  cents  on  the  dol- 
lar, of  the  par  or  face  value  of  said  bonds." 

The  instrument  was  duly  recorded  in  the  county  where  the  property  cov- 
ered by  it  is  situated  and  in  which  the  office  of  the  company  was  located. 

Prior  to  the  execution  of  the  trust  deed,  one  A.  McPhaden,  who  was  the 
president  of  the  Steel  &  Bolt  Company  and  who  owned  a  large  majority  of 
its  stock,  had  advanced  the  company  $21,128.80,  and  one  A.  G.  Pike,  who  was 
its  secretary  and  treasurer,  had  advanced  it  $2,693.85.  Each  of  them  was  a  di- 
rector of  the  company.  On  the  day  that  the  trust  deed  was  executed,  the  board 
of  directors  passed  a  resolution  reciting  a  former  resolution  of  the  board 
adopted  June  13,  1908,  authorizing  the  execution  of  the  trust  deed  and  provid- 
ing for  the  issuance  and  placing  on  the  market  of  $75,000  in  amount  of  the 
bon<js  authorized,  immediately  upon  the  execution  of  the  trust  deed,  and  pro- 
viding for  the  issuance  and  placing  on  the  market  of  the  remaining  $125,000 
in  amount  of  the  bonds  at  such  future  time  as  the  trustees  should  deem  best 
for  the  interests  of  the  company,  and  providing  that  "a  commission  of  five  per 
cent,  of  the  face  value  of  the  bonds  of  said  company  be  allowed  to  any  agent, 
officer  or  trustee  of  the  company  purchasing  or  selling  any  of  said  b<Hids  of 
said  company,"  and  providing  that  *the  accounts  of  A.  McPhaden  and  A.  G. 
Pike  for  money  loaned  to  the  Washington  Steel  &  Bolt  Company  to  date  be 
settled  by  giving  them  bonds  of  the  Washington  Steel  &  Bolt  Company,  allow- 
ing them  a  discount  of  five  per  cent  on  said  bonds,  and  a  commission  of  five 
per  cent,  for  selling  the  same  and  authorizing  the  trustee  to  issue  to  them 
l)onds  of  said  company  in  proportion  to  the  amount  of  the  claims  due  each,  as 
shown  by  the  lx>oks  of  the  company." 

On  the  day  the  trust  deed  or  mortgage  was  executed,  to  wit,  September  1, 
1908,  there  was  presented  to  the  trust  company  by  the  secretary  of  the  Steel 
&  Boft  Company  these  certificates: 
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"To  tbe  Wa^iingt<»i  Trust  Company:  This  is  to  certify,  that  according  to 
the  books  of  the  Washington  Steel  &  Bolt  Ck>mpany,  A.  McPhaden  up  to  the 
first  day  of  September,  1908,  has  a  credit  of  $21,128.80,  and  that  according  to 
a  resolution  passed  by  the  trustees  of  the  said  Washington  Steel  &  Bolt  Com- 
pany (Ml  the  first  day  of  September,  1908,  said  A.  McPhaden  is  to  be  paid  in  the 
bonds  of  said  company,  allowing  the  agent's  commission  of  five  per  cent  and 
the  discount  of  five  per  cent.;  which  said  discount  and  commission  would 
give  him  a  credit  of  $23,241.68,  and  on  payment  to  you. of  $58.32  in  cash,  you 
are  authorized  and  instructed  to  issue  to  said  A.  McPhaden  20  bonds  of  denom- 
ination o(  $1,000  each,  six  bonds  of  $500  each,  and  3  bonds  of  $100  eadi,  mak- 
ing a  total  cash  value  of  $23,300. 

"Dated  this  first  day  of  September,  1908. 

"Washington  Steel  &  Bolt  Company, 
"[Signed]    By  A.  G.  Pike,  Secretary  and  Treasurer.** 

To  the  Wa^iington  Trust  Co.:  This  is  to  certify,  that  according  to  the 
books  of  the  WashingtcHi  Steel  &  Bolt  Co.,  A.  G.  Pike,  up  to  the  first  day  of 
September,  1908^  has  a  credit  of  $2,693.85,  and  that  according  to  a  resolution 
passed  by  the  trustees  of  the  said  Washington  Steel  &  Bolt  Company,  on  the 
first  day  of  S^>tember,  1908,  said  A.  G.  Pike  is  to  be  paid  in  the  bonds  of  said 
company,  allowing  the  agent's  commission  of  five  per  cent,  and  the  discount 
of  five  per  cent. ;  which  said  discount  and  commission  would  give  him  a  cred- 
it of  $2,963.23,  and  you  are  authorized  and  instructed  to  issue  to  said  A.  G. 
Pike  four  (4)  bonds  of  the  denomination  of  $500.00  each,  and  nine  (9)  bonds  of 
$100.00  each,  making  a  total  cash  value  of  $2,900.00,  and  leaving  him  a  credit 
balance  of  $63.23  on  the  books  of  said  comi)any. 

**Dated  this  first  day  of  September,  190a 

"Washington  Steel  ft  Bolt  Ca, 
••[Signed]    By  A.  S.  Pike,  Secretary  and  Treasurer. 
••[Signed]  H.  R.  Beeson,  Accountant" 

In  accordance  with  the  above-mentioned  resolution  and  certificates,  bonds 
<rf  the  company  were  issued  to  McPhaden  to  the  amount  of  $23,300,  and  to  Pike 
to  the  amount  of  $2,900,  in  payment  of  the  money  theretofore,  respectively,  ad- 
vanced by  them  to  it 

McPhaden  continued  to  advance  money  to  the  company,  and  from  time  to 
time  addlticHial  bonds  to  the  amount  of  $11,200  were  issued  to  him  therefor 
at  90  cents  on  the  dollar,  making  $34,500  of  bonds  so  Issued  to  McPhaden. 
Subsequently  the  Steel  &  Bolt  Company  borrowed  $20,000  from  the  Spokane 
branch  of  the  Bank  of  Montreal ;  $10,000  on  May  1,  1909,  $5,000  May  11,  1909, 
$2,500  June  16, 1909,  and  $2,500  July  28, 1909.  That  money  was  borrowed  upon 
notes  made  by  McPhaden  and  Pike  payable  to  the  Steel  &  Bolt  Company  and 
Indorsed  by  the  latter;  and  as  collateral  security  therefor  McPhaden  deliv- 
ered to  tbe  bank  $20,000  of  the  bonds  Issued  to  him,  and  Pike  delivered  to  it 
the  $2,900  of  bonds  that  had  been  issued  to  him.  Of  McPhaden's  remaining 
$14,^  of  the  bonds  he  sold  for  value  $2,500  to  one  C.  F.  Chapin,  $2,000  to  one 
Meta  McElroy,  $2,600  to  one  Thomas  Burley,  and  $7,000  to  one  J.  H.  Osborne. 

The  minutes  of  the  board  of  directors  of  the  Steel  &  Bolt  Company  of  March 
20,  1911,  are  as  follows: 

••Edmonds,  Wash.,  March  20,  1911. 

••Meeting  of  the  Board  of  Directors,  Washington  Steel  &  Bolt  Co. 

••Pursuant  to  notice  given  March  16,  191L 

"Meeting  called  to  order  by  vice  president 

•The  following  directors  were  present:  W.  K.  Adams,  H.  W.  Hall,  A.  G. 
Pike. 

*'Mlnntes  previous  meeting  read  and  approved. 

"Motion  made  by  A.  G.  Pike  seconded  by  R,  W.  Hall  that  $25,000  of  the  com- 
pany's unsold  bonds  be  placed  vrtth  the  Bank  of  Montreal  as  collateral  on  a 
$20,000.00  loan  that  this  company  owes,  and  an  order  be  given  the  Washington 
Trust  Company  to  deliver  same  to  the  bank.    Carried. 

'•Motion  made  by  A.  G.  Pike  to  send  a  copy  of  these  minutes  to  Dr.  J.  W. 
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Cosford  and  Austin  Beady  for  their  coosideratioQ  (they  not  behig  present). 
Seconded  by  H.  W.  Hall.    Carried. 
**There  being  no  further  business  meeting  adjourned. 

"[Signed]  A.  G.  Pike,  Sect  &  Treasurer. 
"W.  R.  Ammon,  Vice  President 
"H.  W.  Hall. 

"J.   W.  Cosford,  President 
"Austin  Ready." 

Pursuant  to  that  resolution,  an  additional  $25,000  of  the  bonds  were  certi- 
fied by  the  trustee  and  d^lvered  to  the  Bank  of  Montreal  as  additlcHial  I'd- 
lateral  security  for  the  moneys  loaned  by  it  to  the  Steel  &  Bolt  Company. 

On  the  29th  ot  September,  1911,  the  Steel  &  Bolt  Company  was  adjudged  a 
bankrupt  by  the  court  below,  and  Edward  H.  Chavelle  was  duly  appointed 
trustee  of  the  bankrupt's  estate.  After  the  adjudication  the  Washington  Trust 
Company  petitioned  the  court  below  for  leave  to  foreclose  the  trust  deed  in  an- 
other court,  which  petition  was  answered  by  the  trustee  of  the  bankrupt's  es- 
tate, in  which  answer  he  challen^jed  the  validity  of  the  trust  deed  and  of  the 
bonds  issued  thereunder.  Upon  a  hearing  of  that  petiticm  and  answer,  the  ref- 
eree in  bankruptcy,  without  passing  upon  the  validity  of  the  trust  deed  or 
of  the  bonds  issued  thereunder,  granted  the  prayer  of  the  petitioner  "upon  the 
condition  that  it  pay  to  the  trustee  for  the  t>enefit  of  said  estate  the  sum  of 
twelve  hundred  dollars  ($1,200)"  on  or  before  December  26,  1912,  and  farther 
ordered  that,  "in  the  event  that  said  sum  is  not  paid,  then  and  in  that  event 
the  petition  of  the  Washington  Trust  Company  to  foreclose  its  mortgage  out- 
side the  bankruptcy  proceeding  is  hereby  denied." 

Upon  review  the  court  below  reversed  that  order  of  the  referee  and  referred 
the  matter  back  to  him  with  directions  to  decide  the  question  as  to  the  validity 
of  the  trust  deed  and  the  bonds  issued  thereunder,  upon  the  pleadings  as  tliey 
then  existed  or  might  be  thereafter  amended,  which  proceeding  resulted  in  an 
order  of  the  referee  denying  the  petition  of  the  trust  company,  upon  the  ground 
"that  said  purported  mortgage  and  the  outstanding  bonds  purporting  to  be  is- 
sued thereunder  are  and  each  of  them  is  null,  void,  and  of  no  effect" 

That  action  of  the  referee  was  taken  by  petition  for  review  before  the  court 
below,  resulting  in  this  judgment  of  the  court: 

"That  the  order  of  the  referee  herein  sought  to  be  reviewed  be  and  the  same 
hereby  is  reversed,  and  tliat  the  said  mortgage  be  and  the  same  hereby  is  ad- 
judged and  decreed  a  valid  and  existing  lien  according  to  its  tenor  upon  all 
the  property  described  therein,  and  also  upon  all  property  acquired  by  said 
bankrupt  subsequent  to  the  execution  of  said  mortgage,  excepting,  however, 
the  stock  of  raw  material  obtained  for  manufacturing  purposes  and  the  manu- 
factured product  now  possessed  by  the  said  bankrupt  and  its  trustee,  and  as 
to  said  stock  of  raw  material  acquired  for  manufacturing  purposes  and  the 
manufactured  product  the  said  mortgage  is  hereby  adjudged  and  decreed  to 
be  Invalid ;  and  this  matter  is  remanded  to  the  referee  to  take  proof  and  as- 
certain the  status  of  each  of  the  lx>nds  issued  under  said  mortgage  and  the 
amount  due  and  owing  upon  each  of  said  bonds  and  allow  such  items  as  justi- 
fied by  evidence  and  report  his  findings  thereon  to  this  court." 

The  matter  again  coming  on  for  hearing  before  the  referee  resulted  in  vari- 
ous findings  of  fact  and  In  these  conclusions  of  law  drawn  therefrom  by  the 
referee: 

"I.  That  the  issuance  of  said  bonds  to  said  McPhaden  and  Pike  was  ultra 
vires  and  void,  and  the  issuance  of  each  of  said  bonds  was  ultra  vires  and  void. 

"II.  That  none  of  said  bonds  were  enforceable  against  the  bankrupt  in  the 
hands  of  said  McPhaden  and  Pike. 

"III.  That  the  issuance  of  said  $25,000  of  bonds  to  the  Bank  of  Montreal 
was  ultra  vires  and  void,  and  that  said  bonds  are  unenforceable  against  said 
bankrupt 

"IV.  That  each  and  every  of  tlie  bonds  issued  by  Washington  Steel  &  Bolt 
Company,  the  bankrupt,  was  and  is  a  nonnegotiable  instrument 

"V.  That,  by  reason  of  the  reference  in  each  of  said  bonds,  to  the  trust 
deed,  or  mortgage,  the  transferees  thereof  took  the  same  with  Imowledge  of 
all  the  terms  and  conditions  of  said  trust  deed,  or  mortgage. 
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TT.  That  none  of  the  holders  of  said  bonds  are  bona  fide  holders  thereof, 
or  holders  thereof  in  due  course. 

*'Vri.  That  each  and  every  of  the  outstanding  bonds  of  said  Washington 
Steel  &  Bolt  Ck>mpany  is  a  nullity. 

"AH  of  which  is  respectfully  submitted. 

"Dated  July  20,  1914." 

In  accordance  with  which  conclusions  the  referee  entered  this  order: 

"Ordered,  that  the  claim  of  said  petitioner,  the  Washington  Trust  Company 
be,  and  the  same  hereby  is  rejected,  disallowed  and  expunged  from  the  list  of 
claims  upon  the  record  in  this  case.  Exception  of  Washington  Trust  Co.  al- 
lowed." 

A  few  days  later,  to  wit,  on  the  28th  of  July,  1914,  the  referee,  upon  peti- 
tion of  the  trustee  for  an  order  of  sale,  which  petition  was  contested  by  the 
trust  company,  entered  an  order  directing  a  sale  by  the  trustee  in  bankruptcy 
of  the  mortgaged  property,  "free  of  and  from  the  lien  thereof,  and  that  the 
proceeds  arising  from  the  sale  of  said  property  be  held  by  the  said  trustee 
subject  to  the  lien  of  said  mortgage,  as  if  said  property  had  not  been  sold,  sub- 
ject to  the  final  order,  jud^ent  and  decree  of  this  court  adjudicating  the  va- 
lidity, bona  fides  and  extent  of  the  said  mortgage." 

The  matter,  again  coming  on  for  hearing  by  the  court  below  upon  review,  re- 
sulted in  this  final  judgment  of  the  court  in  the  matter: 

"It  is  ordered  that  said  report  and  order  of  July  20,  1914,  be,  and  the  same 
hereby  is,  modified  to  the  extent  of  holding  that  $1,000  of  the  bonds  held  by 
C.  F.  Chapin,  and  the  $2,000  of  bonds  held  by  Meta  McElroy,  and  the  $7,000  of 
bonds  field  by  J.  H.  Osborne  are  valid,  and  as  so  modified  said  order  is  here- 
by confirmed. 

"The  trustee  in  bankruptcy  duly  excepts  to  such  modification,  and  his  ex- 
ception is  hereby  allowed. 

"And  the  property  covered  by  said  mortgage  having  been  ordered  sold  free 
and  clear  from  the  lien  thereof,  it  is  hereby  further  ordered  that  the  proceeds 
thereof  be  paid  to  Washington  Trust  Company  on  account  of  the  claims  of  said 
Chapin,  McElroy  and  Osborne,  less  such  proportion  of  the  expenses  and  costs 
as  should  be  paid  by  said  interests  in  this  proceeding,  and  that  the  balance 
thereof,  if  any,  less  expenses  of  administration,  be  distributed  among  the  cred- 
itors, as  provided  by  the  act  October  16,  1914." 

Both  parties  here  complain  of  that  final  judgment  of  the  court  below ;  the 
trustee  in  bankruptcy  by  appeal  from  such  portion  of  the  judgment  as  holds 
valid  any  of  the  bonds,  and  the  trust  company  by  both  appeal  and  petition  for 
review  of  those  portions,  of  the  judgment  holding  invalid  any  of  the  bonds  to 
which  it  asserts  a  right 

Danson,  Williams  &  Danson,  of  Spokane,  Wash.,  and  James  B. 
Murphy,  and  Carl  Kincaid,  both  of  Seattle,  Wash.,  for  petitioner  and 
appellant. 

J.  W.  Russell,  of  Seattle,  Wash.,  for  appellee  and  respondent. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  Un- 
der repeated  rulings,  the  trust  company  was  justified  in  resorting  to 
both  appeal  and  petition  to  bring  up  for  review  the  rulings  of  which 
it  complains,  in  order  to  avoid  a  mistake  in  its  remedy.  In  re  Worces- 
ter  County,  102  Fed.  808,  42  C.  C.  A.  637;  Lockman  v.  Lang,  132 
Fed.  1,  65  C.  C.  A.  621 ;  Fisher  v.  Cushman,  103  Fed.  860,  43  C.  C. 
A.  381,  51  L.  R.  A.  292;  Collier  on  Bankruptcy  (8th  Ed.)  434-436. 
The  motion  to  dismiss  is  denied. 

The  findings  of  fact  and  evidence  show,  among  other  things,  that 
the  $23,300,  par  value,  of  the  bonds  issued  to  McPhaden,  were  issued 
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to  him  by  the  Steel  &  Bolt  Company  in  payment  of  money  he  had 
theretofore  advanced  to  the  company,  and  that  McPhaden  was  then 
a  stockholder,  director,  and  the  president  of  the  company;  and  that 
the  $2,900,  par  value,  of  the  bonds  issued  by  the  Steel  &  Bolt  Company 
to  Pike  were  issued  to  him  by  the  Steel  &  Bolt  Company  in  payment 
of  money  he  had  theretofore  advanced  to  the  company;  and  that 
Pike  was  then  a  stockholder,  director,  and  the  secretary  and  treasurer 
of  the  company. 

It  is  true  that  the  deed  of  trust  declared  that  none  of  the  bonds 
should  be  sold  or  disposed  of  directly  or  indirectly  at  a  greater  dis- 
count than  5  per  cent,  of  their  face  value,  and  that  the  bonds  above 
mentioned  were  issued  to  McPhaden  and  Pike  at  90  cents  on  the 
dollar;  but  it  is  also  true  that  in  the  resolution  of  the  board  of  di- 
rectors of  the  company  providing  for  and  authorizing  the  issuance 
and  sale  of  the  bonds  it  was  provided  that : 

**A  commission  of  five  per  cent,  of  the  face  value  of  the  bonds  of  said 
company  be  allowed  to  any  agent,  officer,  or  trustee  of  the  company  purchas- 
ing or  selling  any  of  said  bonds  of  said  company,"  aad  that  **the  accounts  of 
A.  McPhaden  and  A.  G.  Pike  for  money  loaned  to  the  Washington  Steel  &  Bdt 
Company  to  (the  then)  date  be  settled  by  giving  them  bonds  of  the  Washington 
Steel  &  Bolt  Company,  allowing  them  a  discount  of  five  per  cent,  on  said 
bonds,  and  a  commission  of  five  per  cent,  for  selling  the  same,  and  authorizing 
the  trustee  to  issue  to  them  bonds  of  said  company  in  proportion  to  tbe 
amount  of  the  claims  due  each  as  shown  by  the  bookB  of  the  company." 

It  was  under  and  pursuant  to  the  resolution  of  the  board  of  di- 
rectors of  the  Steel  &  Bolt  Company  and  upon  the  certificates  that 
have  been  set  out,  that  the  trustee  certified  and  issued  to  McPhaden 
bonds  in  the  amount  of  $23,300,  and  to  Pike  similar  bonds  in  the 
amount  of  $2,900. 

[2,3]  The  record  shows  that  subsequently  and  on  the  30th  of 
April,  1909,  at  a  meeting  of  the  directors  of  the  company,  the  Bank  of 
Montreal  was  made  a  depository  of  the  company's  funds,  and  its 
banking  business  directed  to  be  transferred  to  it  from  the  State  Bank 
of  Edmonds,  and  a  resolution  adopted  authorizing  the  president  and 
treasurer  of  the  company  "to  negotiate  loans  from  time  to  time  as 
they  deem  necessary  to  further  Sie  interests  of  the  company,"  and 
directing  its  secretary  "to  notify  the  Washington  Trust  Company  to 
deliver  to  A.  McPhaden  bonds  of  the  Washington  Steel  &  Bolt  Com- 
pany to  the  amount  of  $20,000.00,  or  any  part  thereof,  upon  presen- 
tation of  said  A.  McPhaden's  note  to  the  amount  of  the  bonds  de- 
livered, less  five  per  cent,  of  the  face  value  of  the  bonds,  and  five  per 
cent,  commission;  said  note  to  draw  eight  per  cent,  interest,  payable 
on  the  date  when  interest  on  the  bonds  falls  due." 

The  last-mentioned  resolution  purported  to  authorize  the  sale  of 
an  additional  $20,000  of  the  bonds  at  90  cents  on  the  dollar  to  Mc- 
Phaden on  credit.  The  evidence,  as  well  as  the  findings  of  the  referee, 
however,  shows  that  after  the  advances  made  by  him  and  by  Pike,  for 
which  $23,300  and  $2,900  of  the  bonds  were  respectively  issued  to 
them,  McPhaden  made  to  the  company  further  advances  of  money 
for  which  were  issued  to  him  $11,200  of  bonds  at  90  cents  on  the 
dollar.     Subsequently,  the  company  still  needing  money,  McPhaden 
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went  to  the  Bank  of  Montreal  to  borrow  it,  the  manager  of  which 
bank  inquired  about  the  condition  of  the  company,  and  McPhaden 
explained  to  him  the  number  of  bonds  outstanding  and  by  whom 
owned.  After  an  examination  of  the  company's  plant  by  the  manager 
of  the  bank,  he  agreed  to  advance  to  the  company  $20,000  at  dif- 
ferent times,  upon  the  individual  notes  of  McPhaden  and  Pike,  se- 
cured by  the  bonds  of  the  company  that  had  been  issued  to  them.  And 
that  arrangement  was  consummated ;  the  aggregate  loans  to  the  com- 
pany being  made  at  four  different  times  and  in  four  different  amounts, 
at  the  rate  of  8  per  cent,  interest  per  annum. 

It  appears  from  the  evidence  that  McPhaden  received  no  salary 
as  an  officer  of  the  company,  but  did  receive  5  per  cent,  commission 
on  all  of  the  bonds  that  were  issued  to  him  under  and  pursuant  to 
the  resolution  of  the  board  of  directors  of  the  company  which  has 
been  set  out,  in  a  credit  to  him  at  the  time  of  such  issue;  and  that 
Pike  received  a  like  commission  in  a  like  manner  at  the  time  of  the 
issuance  to  him  of  the  $2,900  of  bonds.  Subsequently,  the  bank  de- 
manded of  the  company  additional  security,  under  which  demand  the 
minutes  of  the  board  of  directors  of  the  Steel  &  Bolt  Company  show 
this  proceeding : 

"Edmonds,  Wash.,  March  20,  1911. 

^'Meeting  of  the  Board  of  Directors,  Washington  Steel  &  Bolt  Co. 

"Pursuant  to  notice  given  March  16,  1911. 

"Meeting  called  to  order  by  vice  president 

'The  following  directors  were  present:  W.  R.  Ammon,  H.  W.  Hall,  A. 
aPike. 

"Minutes  previous  meeting  read  and  approved. 

"Motion  made  by  A.  G.  Pilce  seconded  by  R.  W.  Hall  that  $25,000  of  the 
company's  unsold  bonds  be  placed  with  the  Bank  of  Montreal  as  collateral  on 
a  |2i),000.00  loan  that  this  company  owes,  and  an  order  be  given  the  Washing- 
ton Trust  Company  to  deliver  same  to  the  bank.    Carried. 

"Motion  made  by  A.  G.  Pike  to  send  a  copy  of  these  minutes  to  Dr.  J.  W. 
Cosford  and  Austin  Ready  for  their  consideration  (they  not  being  present). 
Seconded  by  H.  W.  Hall.    Carried. 

'There  being  no  further  business  meeting  adjourned. 

•'[Signed]      A.  G.  Pike,  Sec'y  &  Treasurer. 
"W.  R.  Ammon. 
"H.  W.  Hall. 

"J.  W.  Cosford.  President. 
"Austin  Ready." 

In  respect  to  that  resolution,  the  findings  of  the  referee,  approved 
by  the  court  below,  and  which,  in  view  of  the  evidence,  we  must  take 
tG  be  true,  are  as  follows : 

"That  on,  or  about,  the  20th  day  of  March,  1911,  a  purported  resolution  of 
the  board  of  trustees  of  Washington  Steel  &  Bolt  Company  was  prepared  and 
sent  to  A  G.  Pike,  secretary  and  treasurer  of  said  corporation,  for  adoption 
by  said  board.  That  said  board  of  trustees  at  that  time  consisted  of  seven 
members.  That  no  meeting  of  said  board  was  called,  nor  did  said  board  of 
trustees  meet,  nor  did  they  adopt  said  resolution.  That  said  Pike  signed  said 
purported  resolution ;  that  two  of  the  other  trustees — Ammon  and  Hall — were 
telephoned  to  to  come  to  the  office  of  the  company  to  sign  it  That  Ammon 
went  to  the  office  and  signed  it  without  any  other  trustee  being  present  That 
afterwards  Hall  came  there  and  signed  it  in  presence  of  Ammon  only  of  the 
trustees,  and  that  it  was  taken  to,  and  signed  by  two  of  the  other  trustees — 
Cosford  and  Ready — without  any  other  member  of  the  board  of  trustees  being 
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present.  That  said  purported  resolution  provided  that  $25,000  of  *unsold 
bonds  be  placed  with  the  Bank  of  Montreal  as  collateral  on  a  $20,000  loan 
that  this  company  owes.'  That  upon  the  strength  of  said  purported  resolution, 
and  not  otherwise,  there  was  issued  and  delivered  to  the  Bank  of  Montreal 
$25,000  of  the  bonds  of  Washington  Steel  &  Bolt  Company,  the  bankrupt, 
which  said  $25,000  of  bonds  are  a  part  of  the  bonds  now  held  by  said  bank,  and 
upon  which  the  trustee,  the  Washington  Trust  Company,  Is  seeking  to  fore- 
close said  trust  deed,  or  mortgage.  That  the  only  debt  owed  by  said  bank- 
rupt to  said  bank  at  the  time  said  $25,000  of  bonds  was  issued  to  It,  as 
aforesaid,  was  that  evidenced  by  said  $20,000  notes,  and  there  was  no  other 
or  different  consideration  for  the  Issuance  of  said  $25,000  of  bonds,  or  any 
of  them." 

In  respect  to  the  $25,000  of  the  bonds  so  issued  and  delivered  to 
the  bank,  we  have  no  difficulty  in  agreeing  with  the  court  below  that 
they  were  issued  without  authority,  and  are  void ;  that  the  purported 
resolution  of  March  20,  1911,  was  invalid;  and  that  those  bonds  were 
issued  contrary  to  that  provision  of  the  Constitution  of  the  state  of 
Washington  (section  6  of  article  12)  prohibiting  any  corporation  of 
the  state  from  issuing  "any  bond  or  other  obligation  for  the  pay- 
ment of  money,  except  for  money  or  property  received  or  labor  done," 
and  contrary  to  the  provisions  of  the  trust  deed  itself. 

[4]  But  in  respect  to  the  $26,200.00  of  the  bonds  that  were  issued 
to  McPhaden  and  Pike  respectively,  and  by  them  assigned  to  the  bank 
as  collateral  security  for  the  $20,000  loaned  by  it  to  the  Steel  &  Bolt 
Company,  and  in  respect  to  such  other  of  the  bonds  as  were  issued  to 
McPhaden  and  by  him  sold  for  value  to  C.  F.  Chapin,  Meta  McElroy, 
J.  H.  Osborne,  and  Thomas  S.  Burley  respectively,  we  are  of  the 
contrary  opinion. 

It  is  not  necessary  to  consider  how  those  bonds  should  be  regarded 
in  the  hands  of  the  original  holders,  for  it  is  not  questioned  that  they 
were  assigned  by  them  to  the  respective  transferees  in  good  faith  and 
for  value,  and  we  think  it  clear  that  they  were  negotiable  instruments. 
They  were  bonds  of  a  series  of  bonds  expressly  designed  and  au- 
thorized both  by  the  resolution  of  the  company  providing  fw  their 
issue,  as  well  as  by  the  trust  deed  executed  by  it  to  secure  their  pay- 
ment, to  be  put  upon  the  market  and  sold  to  raise  money  for  the  needs 
of  the  company.  Upon  their  face  it  was  provided,  among  other  things, 
that  they  should  pass  by  delivery.  There  is  nothing  in  the  findings 
of  fact  made  by  the  referee  and  approved  by  the  court  below,  nor  in 
the  evidence,  tending  to  show  any  fraud  in  respect  to  those  bonds  even 
on  the  part  of  McPhaden  or  Pike,  and  certainly  nothing  tending  to 
show  any  fraud  on  the  part  of  either  of  the  transferees.  The  only 
ground  upon  which  it  is  claimed  that  the  bonds  were  not  negotiable 
instruments  grows  out  of  this  clause: 

"All  payments  upon  this  bond,  both  of  the  principal  and  interest,  shall  be 
made  without  deduction  for  any  tax  or  taxes  that  said  Washington  Steel  & 
Bolt  Company  may  be  required  to  pay  or  to  retain  therefrom  by  any  present 
or  future  laws  of  the  United  States  of  America,  or  of  the  state  of  Washington, 
said  Washington  Steel  &  Bolt  Company  hereby  covenanting  and  agreeing  to 
pay  any  and  all  such  tax  or  taxes." 

It  is  said  that  thereby  the  amount  to  become  due  on  the  bonds  was 
rendered  uncertain,  and  the  decision  of  the  Supreme  Court  of  Wash- 
ington, in  the  case  of  Bright  v.  Offield,  81  Wash.  442,  143  Pac.  159, 
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IS  cited  in  support  of  the  contention.  The  decision  there  made  in 
respect  to  the  promissory  note  there  in  question  is  correctly  stated  in 
the  fourth  subdivision  of  the  syllabus  to  that  case,  which  is  as  follows : 

"A  note,  secured  by  a  mortgage,  provided  that  If  the  maker  should  allow 
the  taxes  or  any  other  pubUe  rates  and  assessments  on  the  mortgaged  prop- 
erty to  become  delinquent,  or  .should  do  any  act  whereby  the  value  of  the 
mortgaged  property  should  be  impaired,  or  in  case  any  taxes  or  assessments 
should  be  levied  against  the  holder  of  the  note  on  account  thereof,  then  on 
the  happening  of  any  of  such  contingencies  the  whole  amount  secured  should 
at  once  become  due  and  payable,  and  the  mortgagee  might  collect  the  debt 
and  foreclose  the  mortgage  and  sell  the  mortgaged  property,  or  so  much 
thereof  as  should  be  necessary  to  satisfy  the  debts,  interest,  and  costs,  and 
all  taxes,  public  rates,  or  assessments  that  might  be  due  thereon,  etc.  Held, 
that  by  necessary  impUcation  the  maker  was  bound  to  pay  any  such  taxes, 
the  provision  being  analogous  to  one  authorizing  the  holder  of  the  note  to 
declare  it  due  at  any  time  he  deemed  the  debt  insecure,  and  destroyed  the 
note's  negotlabiUty.*' 

It  is  manifest  that  the  clause  in  the  promissory  note  there  involved 
and  considered  is  wholly  unlike  the  clause  contained  in  the  bonds  here 
under  consideration,  which  expressly  declares  that  "all  payments  upon 
this  bond,  both  of  the  principal  and  interest,  shall  be  made  without 
deduction  for  any  tax  or  taxes  that  said  Washington  Ste«l  &  Bolt 
Company  may  be  required  to  pay  or  to  retain  therefrom  by  any  present 
or  future  laws  of  the  United  States  of  America,  or  of  the  state  of 
Washington,"  and  contains  the  further  express  covenant  and  agree- 
ment on  the  part  of  the  obligor  "to  pay  any  and  all  such  tax  or  taxes" ; 
in  eflFect  an  express  promise  to  pay  both  principal  and  interest  of  the 
bonds  in  full,  without  any  deduction  on  account  of  any  tax  or  taxes 
and  an  express  covenant  of  tlie  mortgagor  to  itself  pay  all  such  taxes. 
It  is  clear  therefore  that  the  bonds  here  involved  are  not  thereby 
rendered  in  any  respect  uncertain  as  to  the  ainount  or  time  thereby 
prescribed  for  the  payment  of  either  principal  or  interest. 

The  case  is  remanded  to  the  court  below,  with  directions  to  modify 
its  judgment  in  accordance  with  the  views  above  expressed,  with 
cost  to  the  petitioner  and  appellant  trust  company. 

Amendment  of  Judgment. 

PER  CURIAM.  It  is  ordered  that  there  be  and  hereby  is  added 
to  the  judgment  heretofore  entered  herein  the  words : 

"And  with  a  provision  to  the  effect  that  the  holder  of  any  of  the  bonds  ad- 
judged by  this  court  to  be  vaUd  be  allowed  to  pay  by  such  bonds  any  accepted 
bid  by  such  bolder  for  the  mortgaged  property  at  any  sale  thereof." 
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(226  Fed.  410) 

DAVIS  TRUST  CO,,  OP  ELKINS,  W.  VA.,  t.  SMITH. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    September  14,  1915.) 

No.  136L 

1.  Banks  and  Banking  ^=>315 — Special  Deposits— (Commission  as  Tbustbb. 

A  trust  company,  receiving  a  deposit  of  $15,000  on  the  agreement  to 
pay  semiannual  Interest  at  Its  rate  on  special  deposits,  and  to  pay  the 
principal  to  the  depositor's  three  children  when  they  arrived  at  21,  held 
It  merely  as  a  special  deposit,  and  was  not  entitled  to  a  commission  for 
holding  and  disbursing  the  amount;  nor  was  it  entitled  to  a  commissloD 
on  a  subsequent  deposit  which  it  received  In  trust  upon  the  same  terms. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  f{  1219- 
1221 ;   Dea  Dig.  «=>315.] 

2.  Banks  and  Banking  ^=:>315 — ^Tbust  Companies — Collections — (^loos- 

siON — Reasonable  Amount. 

A  trust  company,  receiving  2  bonds,  of  the  par  value  of  $1,000,  to  col- 
lect the  coupons  and  apply  the  money  according  to  the  conditions  of  previ- 
ous special  deposits,  after  deducting  a  reasonable  sum  for  the  execution 
of  the  trust,  and  subsequently  receiving  25  $1,000  bonds  on  the  same  con- 
ditions, and  collecting  on  the  bonds  the  sum  of  $20,000,  was  entitled  to  a 
commission  of  5  per  cent,  on  the  sum  collected. 

[Ed.  Note—For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  (|  1219- 
1221;    Dec.  Dig.  <&=>315.] 

3.  Banks  and  Banking  ^==>315 — ^Tbust  Companies — ^Deposit  op  Stock— Com- 

mission. 

A  trust  company,  receiving  stock  of  a  corporatlcm  to  be  held  on  the  same 
conditions  as  interest-bearing  bonds  which  It  had  also  received  and  hrid 
In  trust,  receiving  commission  on  the  Interest  collected,  where  the  stock 
paid  no  dividends,  was  entitled  to  no  commission  for  merely  holding  it 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  (§  1219- 
1221 ;    Dec.  Dig.  <&=>315.] 

4.  Courts  ^=»493 — United  States  Courts — Jurisdiction. 

Where  the  father  of  plaintiff  and  the  Maryland  Trust  Company  during 
her  minority  qualified  as  her  guardians  in  Maryland,  and  filed  In  the 
circuit  court  of  West  Virginia  a  petition  to  remove  the  funds  from  that 
state  to  Maryland  and  for  their  custody,  from  the  granting  of  which  pe- 
tition the  defendant  trust  company,  holding  the  funds,  appealed  to  the 
Supreme  Court  of  Appeals  of  West  Virginia  pending  which  the  questions 
on  such  appeal  had  become  moot,  and  the  plaintiff  ward  became  of  age, 
plaintiff  was  entitled  to  have  a  personal  accounting,  and  the  motion  to 
dismiss  for  want  of  Jurisdiction  will  be  denied. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §|  1346-1352;  Dec. 
Dig.  <&=>493.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Martinsburg;  Alston  G.  Dayton, 
Judge. 

Action  by  Samuel  K.  Smith,  curator  of  the  estate  of  EHse  D.  Price, 
deceased,  against  the  Davis  Trust  Company,  of  Elkins,  W.  Va.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

^s»For  otlier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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William  MacDonald,  of  Keyser,  W.  Va.,  for  appellant. 

B.  A.  Richmond,  of  Cumberland,  Md.  (Samuel  K.  Smith,  of  Bal- 
timore, Md.,  Walter  C.  Capper,  of  Cumberland,  Md.,  and  Clarence  E. 
Martin,  of  Martinsburg,  W.  Va.,  on  the  brief),  for  appellee. 

Before.PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  This  suit  was  instituted  by  appel- 
lee (complainant  below)  against  the  Davis  Trust  Company,  of  Elkins, 
W.  Va.  (defendant  below),  to  recover  certain  commissions  alleged  to 
be  due  appellee. 

[1]  The  principal  question  involved  in  this  controversy  is  as  to 
the  compensation  to  which  the  appellant  is  entitled  under  the  agree- 
ment by  virtue  of  which  certain  deposits  were  made  with  the  appel- 
lant from  time  to  time,  as  appears  from  the  record.  It  is  contended 
by  counsel  that  appellant  acted  solely  as  trustee  in  the  handling  of 
the  various  amounts  herein  involved,  and  that  therefore  a  reason- 
able sum  should  be  allowed  appellant  as  compensation  for  the  serv- 
ices performed  in  connection  therewith.  In  view  of  the  contentions 
of  the  respective  parties,  it  becomes  necessary  to  consider  the  material 
parts  of  the  contract  between  them  at  the  date  of  the  deposit  of  the 
various  sums  by  Col.  Davis. 

It  appears  that  the  appellant  is  a  trust  and  banking  company,  en- 
gaged, among  other  things,  in  loaning  money  and  receiving  deposits. 
It  appears  that  on  the  29th  day  of  April,  1902,  Col.  Davis  made  a 
first  deposit  with  the  trust  company  of  $15,000,  $5,000  of  which  was 
for  the  use  of  each  of  three  children  (of  which  Elise  D.  Price  was 
one),  until  they  respectively  arrived  at  the  age  of  21  years.  The  de- 
posit was  accompanied  by  a  statement  which,  among  other  things, 
contained  the  following: 

"You  [the  trust  company]  paying  semiannually  to  their  guardians  in  the 
meantime  interest  on  each  of  said  deposits  at  the  rate  paid  or  allowed  by  you 
on  special  deposits.  ♦  ♦  ♦  To  each  of  said  children,  upon  his  or  her  ar- 
riving at  the  age  of  21  years,  you  shall  pay  the  principal  sum  of  $5,000,  with 
Interest  which  may  then  be  due  on  the  same." 

It  is  earnestly  contended  by  counsel  for  appellant  that  it  was  the 
intention  of  Col.  Davis,  in  placing  these  funds  in  the  hands  of  the 
trust  company,  that  it  should  be  reimbursed  for  holding  and  disburs- 
ing such  funds  by  a  commission  on  the  same.  We  cannot  assent  to 
this  interpretation  of  the  contract.  It  is  obvious  that  it  was  the  pur- 
pose of  Col.  Davis  to  deposit  those  funds  in  the  trust  company,  just 
as  other  parties  deposit  funds  with  a  bank,  from  which  they  receive 
interest  for  the  use  of  the  same.  It  would  be  unreasonable,  as  we 
view  the  evidence  in  connection  with  the  contract,  to  hold  otherwise. 
The  principal  amount  deposited  by  Col.  Davis  was  treated  by  the 
trust  company  as  other  deposits,  and  no  doubt  used  by  the  bank  just 
as  it  used  funds  of  a  similar  character  upon  which  it  was  paying  in- 
terest In  other  words,  when  we  consider  the  contract  between  the 
parties,  we  find  that  this  is  the  ordinary  transaction  wherein  one  party 
deposits  fnoney  for  a  stated  period  with  a  bank,  in  consideration  of 
which  he  is  to  receive  from  the  bank  interest  at  the  rate  of  4  per 
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cent.  We  fail  to  find  anything  in  connection  with  this  transaction 
that  tends  in  the  slightest  degree  to  distinguish  it  from  any  other  de- 
posit made  in  a  bank  under  similar  circumstances. 

The  next  transaction,  wherein  Col.  Davis  made  a  second  deposit 
of  $24,000,  making  in  all  $39,000  in  cash  deposited  with  appellant 
for  the  benefit  of  the  three  children,  was  made  with  the  following 
proviso : 

•*A11  of  which  is  to  be  held  by  you  on  special  deposit  in  trust  on  the  condi- 
tions and  for  the  purposes  following,  viz.,  $13,000  for  the  use  of  each  of  said 
children  until  they  re^>ectively  arrive  at  the  age  of  21  years.  ♦  ♦  •  To 
each  of  said  children  upcm  his  or  her  arriving  at  the  age  of  21  years,  you  shall 
pay  the  principal  sum  of  $13,000,  with  any  interest  that  may  then  be  due  upon 
the  same." 

Immediately  below  this  proviso  is  to  be  found  the  following  state- 
ment with  the  signature  of  the  trust  company  attached  thereto: 

'*The  deposits  named  in  the  foregoing  paper  are  received  to  be  held  in  trust 
for  the  purpose  and  on  the  conditions  named  in  said  paper." 

It  is  provided  as  a  condition  in  these  various  transactions  that, 
whenever  one  of  the  children  in  question  should  arrive  at  the  age  of 
21  years,  one-third  of  the  amount  thus  deposited,  to  wit,  $13,000, 
should  be  paid  to  such  child.  It  would  be  manifestly  unjust  to  hold 
that,  in  addition  to  loaning  this  money  to  appellant  as  a  special  de- 
posit at  the  rate  of  4  per  cent.,  appellant  is  entitled  to  a  further  com- 
pensation of  S  per  cent,  for  handling  such  funds.  It  appears  that 
Miss  Price,  upon  arriving  at  the  age  of  21,  to  wit,  on  the  28th  day  of 
January,  1914,  made  a  demand  on  the  trust  company  through  her  at- 
torney for  the  payment  of  the  sum  of  $13,000.  We  are  of  opinion 
that  under  this  contract  she  was  entitled  to  receive  the  same  without 
being  required  to  pay  the  trust  company  commissions  or  otherwise  as 
compensation  for  the  services  they  had  been  rendering  in  connection 
therewith. 

It  appears  that,  instead  of  paying  this  amoimt,  appellant  only  paid 
her  $9,000,  leaving  due  $4,000,  which  it  refused  to  pay,  upon  the 
ground  that  it  had  a  right  to  retain  such  sum  as  a  commission  on  the 
amount  of  money  handled,  and  also  as  a  commission  on  the  par  value 
of  the  stocks  and  bonds.  The  court  below  refused  to  allow  this  sum, 
and  decreed  that  appellee  was  entitled  to  the  $4,000  and  interest  from 
the  date  of  the  said  demand  until  the  entry  of  the  decree. 

The  second  assignment  of  error  relates  to  the  sum  of  $435.46,  it 
being  one-third  of  $1,306.38  coming  to  these  children  from  the  estate 
of  Upton  Buxton.  These  funds  were  deposited  by  Col.  Davis  in  the 
same  manner  as  the  other  deposits  to  which  we  have  referred.  Un- 
der the  circumstances,  we  think  the  ruling  of  the  court  below  in 
treating  these  funds  as  being  an  ordinary  deposit  was  eminently 
proper. 

[2]  The  next  question  relates  to  two  items  of  bonds  of  the  Coal 
&  Coke  Railway  Company.  The  par  value  of  these  bonds  amounted 
to  $1,000  each,  and  they  were  placed  with  the  trust  company  for  the 
use  of  the  children  by  two  separate  deposits.  The  first  of  these  con- 
tracts of  deposit  recognizes  the  fact  that  Col.  Davis  had  already  de- 
posited with  the  trust  company  $39,000  in  cash  for  the  use  of  the 
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children  upon  the  same  conditions  contained  in  his  "former  written 
statement,"  made  by  him  on  the  27th  day  of  July,  1902.  It  also  ap- 
pears that  these  bonds  were  deposited  to  be  held  upon  the  conditions 
contained  in  the  written  statement  of  July  27,  1903, 

"except  that,  instead  of  your  paying  at  the  rate  of  4  per  cent,  interest  per 
annniD  on  the  face  value  of  said  bonds,  you  are  to  cut  the  coupons  from  the 
bonds  as  they  each  and  severaUy  become  due  and  coUect  the  money  for  said 
coupons,  and  apply  the  same  in  all  respects  as  set  forth  in  the  written  state- 
ment of  July  27,  1903,  after  deducting  from  the  money  received  from  the 
conpous  on  these  bonds  a  reasonable  sum  for  the  executicm  of  this  trust" 

It  was  obviously  the  purpose  and  intent  of  the  parties  to  this  con- 
tract that  the  only  compensation  the  trust  company  was  to  receive  for 
the  execution  of  the  trust  should  be  a  "reasonable  sum,"  and  as  evi- 
dence of  this  fact  it  is  provided  that  the  corpus  of  the  bonds  shall  be 
delivered  to  the  children  when  they  reach  their  majority.  This,  in  our 
opinion,  fully  justifies  the  lower  court  in  ruling  as  it  did  upon  this 
point. 

The  second  deposit  of  25  $1,000  bonds  was  made  on  December  28, 
1905.    It  was  also  provided  that  they  were — 

**to  be  held  in  trust  for  the  said  EUse  Davis  Price,  Katherine  Davis  Price,  and 
Harry  B.  Price,  upon  the  conditions  set  forth  in  the  written  statement  by  you 
July  27,  1903,  and  March  13,  1905." 

This  deposit  was  accepted  by  the  trust  company  upon  the  same  con- 
ditions and  terms  as  the  former  deposit  of  bonds.  Therefore  we  are 
of  opinion  that  for  executing  the  trust  the  trust  company  was  only 
entitled  to  a  reasonable  compensation,  to  be  paid  as  hereinbefore  stat- 
ed. It  appears  that  the  coupons  on  the  first  deposit  of  bonds  were 
promptly  paid  semiannually  as  they  fell  due,  and  that  the  trust  com- 
pany collected  the  same,  amounting  to  $1,250,  for  8^^  years;  the 
total  amount  thus  collected  being  $10,625.  It  further  appears  that  the 
coupons  on  the  second  deposit  of  25  bonds  were  all  collected  by  the 
trust  company  until  the  1st  of  October,  1913,  amounting  to  the  sum 
of  $9,375.  All  told,  there  was  collected  from  the  coupons  of  the  first 
and  second  deposit  of  bonds  the  sum  of  $20,000. 

The  court  below  held  that  the  trust  company  was  entitled  to  a  com- 
mission on  this  income  of  5  per  cent.  This,  we  think,  is  a  reasonable 
compensation  for  the  services  performed.  At  the  time  demand  was 
made  upon  the  trust  company  for  these  bonds  by  the  attorney  for  Miss 
Price,  16  of  the  bonds  were  delivered,  leaving  2  in  the  hands  of  the 
trust  company  undivided.  The  court  below,  among  other  things,  de- 
creed that  one-third  of  the  face  value  of  these  bonds,  to  wit,  $666.66, 
k  paid  to  the  estate  of  Miss  Price  in  full  of  any  claim  which  she  had 
upon  coupons  maturing  April  1  and  October  1,  1914. 

[3]  The  next  question  relates  to  the  capital  stock  of  the  Coal  &  Coke 
Railway  Coqipany  that  was  deposited  with  the  trust  company  upon 
the  same  terms  upon  which  the  other  securities  had  been  deposited. 
On  February  10,  1908,  800  shares  of  the  preferred  stock  of  the  Coal 
&  Coke  Railway  Company  were  deposited,  on  April  18,  1908,  600 
shares  of  the  capital  stock  of  said  company  were  deposited,  and  on 
October  21,  1911,  312  shares  of  the  preferred  stock  of  this  company 
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v/erc  deposited  with  the  trust  company,  making  a  total  of  stock  de- 
posited of  1,712  shares.  It  was  likewise  provided  that  these  stocks 
were  *'to  be  held  by  you  [the  trust  company]  upon  the  same  condi- 
tions that  other  securities  placed  by  me  with  you  are  held."  It  is  ad- 
mitted that  no  dividends  had  been  realized  upon  the  same.  The 
face  value  of  these  stocks  at  $100  per  share  would  be  $171,200,  one- 
third  of  which  (Miss  Price's  share)  would  be  $57,066. 

It  is  insisted  that  the  trust  company  is  entitled  to  five  per  cent,  on 
the  face  value  of  these  stocks  as  compensation  for  its  services  ren- 
dered in  respect  to  the  same.  If  this  contention  were  correct,  then 
the  estate  of  Miss  Price  would  have  to  pay  the  trust  company  ^,- 
853.30  for  simply  holding  this  stock  in  the  bank  at  a  time  when  it  had 
l)ractically  no  value  and  had  never  paid  a  dividend.  By  the  decree  of 
the  court  below  570  of  these  shares  of  stock  were  given  to  Miss  Price. 
The  trust  company,  in  its  statement,  charged  5  per  cent,  on  her  share 
of  the  par  value  of  these  stocks,  amounting  to  $2,843.30;  5  per  cent 
commissicwi  upon  $16,666,  her  one-third  share  oiF  the  par  value  of  the 
lx)nds,  to  wit,  $833.30;  S  per  cent,  commission  on  the  principal  of 
$13,000,  the  balance  of  cash  in  bank,  and  her  one-third  of  the  $1,306.38 
derived  from  the  estate  of  Upton  Buxton.  It  was  upon  this  theory 
that  the  trust  company  held  the  $4,000  balance  of  the  $13,000  deposit- 
ed in  cash,  and  the  one-third  of  the  $1,306.83  coming  from  the  estate 
of  Upton  Buxton,  to  which  Miss  Price  was  entitled.  If  this  claim 
had  been  allowed,  it  would  have  very  nearly  absorbed  the  balance  of 
cash  in  the  hands  of  the  trust  company.  However,  the  court  below- 
refused  to  grant  this  allowance. 

In  this  connection  it  should  be  borne  in  mind  that,  while  there  was 
some  extra  service  performed  by  the  trustee  in  visiting  Miss  Price  in 
Baltimore,  executing  leases  for  her  benefit,  and  for  costs  and  attor- 
ney's fees,  for  which  the  court  allowed  $300,  one-third  of  which  was 
charged  to  the  estate  of  Miss  Price,  the  items  for  which  this  allowance 
was  made  were  not  specified ;  but  the  court  below  had  the  parties  be- 
fore it,  heard  all  the  evidence  bearing  upon  this  point,  and  found  as  a 
fact  that  the  services  were  not  worth  more  than  $300.  We  think  this 
amount  was  ample,  in  view  of  what  appeared  in  the  record,  and  that 
by  the  decree  the  parties  have  obtained  substantial  justice. 

[4]  The  question  of  jurisdiction  was  raised  in  the  court  below  on 
motion  to  dismiss.    The  court,  in  disposing  of  the  same,  said : 

**The  motion  to  dismiss  here  can  only  be  based  upon  tlie  fact  that  the  father 
of  plaintiff  and  a  Maryland  trust  company,  during  her  minority,  quaUfied  as 
guardians  for  her  residing  In  Maryland,  and  filed  in  the  circuit  court  of 
Mineral  county  a  petition  to  remove  the  funds  from  this  state  to  Maryland 
and  to  their  custody.  The  prayer  of  this  petition  was  granted,  and  the  de- 
fendant trust  company  appealed  to  the  Supreme  Court  of  Ai^eals  of  this 
state  from  the  decree  granting  such  transfer.  This  appeal  remains  pending 
and  undetermined.  It  is  apparent  that,  by  reason  of  the  delay  in  this  Utiga- 
tion,  all  questions  arising  in  It  are  now  necessarily  moot  ones.  The  plain- 
tiff ward  has  become  of  age,  and  is  clearly  entitled  to  have  the  accounting 
for  any  payment  to  her  personally,  regardless  of  who  may  have  been  her 
guardian  or  trustee,  of  her  just  and  proi)er  third  part  of  these  funds,  bonds, 
and  stocks  deposited  by  Thos.  B.  Davis  with  defendant  in  trust  for  her,  her 
brother,  and  sister,  to  be  paid  over  in  third  shares  to  each  as  they  arrive  of 
age.    This  being  so,  the  motion  to  dismiss  in  this  case  must  be  overruled." 
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In  view  of  the  foregoing,  we  think  the  refusal  of  the  court  below 
to  dismiss  the  case  for  want  of  jurisdiction  was  eminently  proper. 
The  trust  company  had  the  use  of  the  $39,000  cash  deposited  for 
the  period  mentioned,  and  were  paid  a  commission  of  $1,000  for 
collecting  the  coupons  on  the  bonds,  also  a  special  allowance  of  $300 
for  expenses,  and  by  agreement  with  counsel  $300  additional  for  at- 
torney's fees  earned  in  the  case  at  Martinsburg,  which  in  our  opinion 
was  ample  compensation  for  the  services  rendered. 

In  view  of  these  facts,  and  for  the  reasons  stated,  we  are  of  opinion 
that  the  decree  of  the  court  below  should  be 

Affirmed 


(226  Fed.  415) 

MAPLECROFT  MILLS  v.  CHILDS  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit     September  16,   1915.) 

No.  1352. 

L  Bankbuptcy  ^=s>60 — ^Acr  of  Bankbuptcy — ^Appointment  of  Receiver, 
The  appointment  of  a  receiver  for  a  corporation  by  a  state  court,  un- 
der a  statute  authorizing  such  appointment  where  the  defendant  "is  in 
imminent  danger  of  insolvency,"  on  a  petition  wliich  showed  that,  while 
the  corporation,  by  reason  of  general  business  conditions,  was  unable  to 
meet  its  obligations,  its  assets  at  a  fair  valuation  were  worth  nearly 
double  the  amount  of  its  indebtedness,  does  not  constitute  an  act  of 
bankruptcy,  under  Bankr.  Act  July  1,  1898,  c.  541,  §  3a  (4),  as  amended 
by  Act  Feb.  5,  1908,  c.  487,  §  2,  32  Stat.  797  (Comp.  St.  1913,  §  9587). 

[Ed.  Note,— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  80;  Dec. 
Dig.  <5=»60.] 

2.  Bankbuptcy  ^=s»60 — ^Acts  of  Bankbuptcy — Appointment  of  Receiveb — 
"Insolvent." 

To  render  the  appointment  of  a  receiver  for  a  corporation  an  act  of 
bankruptcy,  within  Bankr.  Act  July  1,  1898,  §  3a  (4),  as  amended  by  Act 
Feb.  5,  1908,  §  2,  it  must  be  shown  that  the  corporation  was  "insolvent," 
as  defined  in  section  1  (15)  (Comp.  St.  1913,  §  9i>J<5),  in  that  its  property 
at  a  fair  valuation  was  not  suhicient  to  pay  its  debts,  and  that  the  ap- 
pointment was  made  because  of  such  insolvency. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  80;  Dec. 
Dig.  C=>60. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Insolvent.] 

In  Ef ror  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  South  Carolina,  at  Greenville,  in  Bankruptcy ;  Henry  A.  M. 
Smith,  Judge. 

In  the  matter  of  the  Maplecroft  Mills,  alleged  bankrupt.  Such  cor- 
poration was  adjudged  a  bankrupt  on  petition  of  C.  S.  Childs  and 
others,  on  the  instructed  verdict  of  a  jury  (218  Fed.  659),  and  brings 
error.    Reversed. 

B.  F.  Martin  and  Joseph  A.  McCullough,  both  of  Greenville,  S.  C 
(McCullough,  Martin  &  Blythe,  of  Greenville,  S.  C,  on  the  brief),  for 
plaintiff  in  error. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  ail  Key -Numbered  Digests  &  Indexes 
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James  L.  Mayson,  of  Atlanta,  Ga.,  and  John  H.  Earle,  of  Greenvflle, 
S.  C.  (Paul  E.  Johnson,  of  Atlanta,  Ga.,  on  the  brief),  for  defendants 
in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  Petitioners,  C.  S.  Childs  and  W.  J. 
Fullerton,  partners  doing  business  as  Wilson  &  Bradbury,  Coal  Creek 
Coal  Company,  a  Tennessee  corporation,  and  Chas.  J.  Webb,  doing 
business  in  Philadelphia  as  Chas.  J.  Webb  &  Co.,  brought  their  petition 
in  September,  1914,  seeking  to  have  Maplecroft  Mills,  a  South  Caro- 
lina corporation,  declared  an  involuntary  bankrupt.  A  single  act  of 
bankruptcy  was  alleged,  to  wit : 

**That  within  f6ur  months  preceding  the  filing  of  tliis  petition,  viz.,  on  the 
25th  day  of  August,  1914,  the  said  Maplecroft  Mills,  wliile  insolvent,  com- 
mitted an  act  of  bankruptcy,  wherein  it  and  its  officers  did,  because  of  its  in- 
solvency, allow  a  receiver  to  be  put  In  charge  of  its  property  under  the  laws 
of  the  state  of  South  CaroUna.*' 

The  answer  of  the  mills  denied  that  it  had  committed  the  act  of 
bankruptcy  set  forth  in  the  petition,  or  that  it  was  insolvent,  and 
averred  that  it  should  not  be  declared  bankrupt  for  any  cause  alleged 
in  said  petition,  and  demanded  a  jury  trial.  The  cause  came  on  for 
trial  before  a  jury,  and  as  a  part  of  their  testimony  petitioning  credi- 
tors introduced  in  evidence  the  record  from  the  state  court  in  the  case 
in  which  they  alleged  that  a  receiver  had  been  appointed. 

Thereupon  the  court,  without  hearing  further  evidence  from  the 
petitioners,  and  without  affording  respondent  an  opportunity  to  intro- 
duce evidence,  held  that  the  construction  of  the  record  was  for  the 
court,  and  if  the  court  should  determine  that  it  appeared  "upon  the 
face  of  this  record  that  the  property  of  Maplecroft  Mills  was,  upon 
the  date  stated,  placed  in  the  hands  of  a  receiver  by  the  state  court 
because  of  insolvency,  it  is  the  duty  of  the  court  to  instruct  the  jury 
to  find  a  verdict  to  that  effect."  The  court  held  that  a  "proper  con- 
struction of  the  record  so  put  in  evidence  was  to  the  effect  that  it  ap- 
peared upon  the  face  thereof  that,  because  of  insolvency,  a  receiver 
was,  on  the  25th  day  of  August,  1914,  by  the  court  of  common  pleas 
for  Pickens  county,  placed  in  charge  of  Maplecroft  Mills,"  and  there- 
upon dirdtted  a  verdict  to  that  effect  to  be  rendered  by  the  jury,  which 
was  done. 

Counsel  duly  excepted  to  the  instructions  of  the  court,  and  upon 
the  coming  in  of  the  verdict  moved  the  court  for  a  new  trial  on  the 
grounds  set  out  in  the  record  and  in  the  order  of  the  court  overruling 
motion  for  a  new  trial.  The  court,  after  considering  the  motion  for  a 
new  trial,  filed  an  opinion  overruling  such  motion,  and  the  cause  comes 
here  on  writ  of  error. 

[1]  The  controlling  question  presented  for  our  consideration  is  as 
to  whether  the  court  below  erred  in  holding  that  it  sufficiently  appeared 
on  the  face  of  the  petition  filed  in  the  court  of  common  pleas  for 
Pickens  county,  upon  which  a  receiver  was  appointed,  that  Maple- 
croft Mills  was  insolvent  as  contemplated  by  section  3a  of  the  Bank- 
ruptcy Act.    The  act  as  amended  in  1903  provides  that  certain  acts 
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of  bankruptcy  by  a  person  shall  consist  of  his  having  "made  a  general 
assignment  for  the  benefit  of  his  creditors,  or,  being  insolvent,  applied 
for  a  receiver  or  trustee  for  his  property,  or  because  of  insolvency 
a  receiver  or  trustee  has  been  put  in  charge  of  his  property  under  the 
law  of  a  state,  of  a  territory,  or  of  the  United  States."  Upon  the  prop- 
er construction  of  this  provision  depends  the  determination  of  this 
cause.  Of  course,  if  the  receiver  was  appointed  in  the  state  court 
because  of  the  insolvency  contemplated  by  the  statute,  the  ruling  of 
the  lower  court  was  not  erroneous. 

The  complaint  in  the  state  court,  on  its  face,  shows  that  the  cor- 
poration was  in  imminent  danger  of  insolvency ;  but  it  does  not  show 
actual  insolvency.  It  appears  from  the  record  in  the  state  court  that 
there  were  no  lien  creditors ;  that  there  were  on  July  1,  1913,  unse- 
cured debts  amounting  in  the  aggregate  to  $176,184.23.  It  further 
appears  from  the  petition  that  the  alleged  bankrupt  had  assets  amount- 
ing in  the  aggregate  to  $313,068.20,  consisting  of  property  and  plant, 
$253,489.80,  and  other  assets  as  follows:  $54,096.53,  $3,790.91,  $504.- 
94,  $t83.68,  and  $702.34,  these  amounting  in  the  aggregate,  as  we  have 
stated,  to  $313,068.20.  Thus  it  will  be  seen  that  it  appears  on  the  face 
of  the  petition  that  the  assets  exceeded  the  liabilities  $140,000.  It  is 
also  alleged  in  the  complaint  filed  in  the  receivership  suit  that  if  the 
property  (by  which  we  understand  is  meant  the  real  estate  and  plant) 
were  sold  at  a  forced  sale  it  might  not  bring  50  per  cent  of  its  actual 
value. 

However,  assuming  that  this  property  should  be  sold  at  a  forced 
sale  and  did  not  bring  more  than  50  per  cent,  of  its  true  value,  never- 
theless, by  such  sale  there  could  be  realized  the  sum  of  $126,744.90. 
If  we  add  to  this  the  actual  value  of  the  quick  assets,  consisting  of 
cash,  cotton,  stock  in  process,  goods,  insurance,  interest,  etc.,  which 
amounts  to  $59,578.40,  a  sufficient  sum  would  be  realized  to  pay  the 
indebtedness  and  leave  a  balance  of  $10,000. 

It  is  insisted  by  counsel  for  the  alleged  bankrupt  that,  if  they  had 
been  afforded  an  opportunity  in  the  court  below,  they  could  have  shown 
that  the  plant  and  real  estate  were  worth  more  than  50  cents  on  the 
dollar.  Among  other  things,  it  appears  in  the  complaint  filed  in  the 
state  court: 

'That  a  large  amonnt  of  this  indebtedness  is  in  the  shape  of  notes  payable, 
many  of  which  are  past  due,  and  that  another  large  amount  is  in  the  shape  of 
acconnts  payable,  of  which  also  many  are  now  past  due ;  that  many  others  of 
these  debts  wiU  fall  due  within  a  very  short  time,  and  the  defendant  corpo- 
ration is  unable  to  pay  said  past-due  indebtedness  and  the  indebtedness  that 
will  shortly  become  due,  and  that  it  is  without  credit  that  will  enable  it  to 
borrow  the  money  with  which  to  meet  its  obligations  and  continue  its  busi- 
ness; that  a  statement  of  its  affairs,  of  date  July  1,  1914,  is  attached  hereto, 
marked  'Exhibit  A,'  and  made  a  part  of  this  complaint.  Changes  that  have 
taken  place  since  that  time  in  the  various  items  are  inconsiderable.  Plain- 
tiffs further  allege  that  the  defendant  corporation  admits  its  inability  to  pay 
its  debts,  and  plaintiffs  are  advised  that  many  of  the  creditors  threaten,  and 
will  immediately  begin,  to  bring  suit  upon  the  obligations  of  the  defendant 
corporation,  and  to  collect  by  judgment  and  execution  against  the  said  de- 
fendant, with  the  result  that  the  mills  will  be  closed  down  and  its  property 
sacrificed,  to  the  great  detriment  of  creditors  and  stockholders,  who  wlU  suffer 
irreparable  Injury  unless  this  court  intervenes;    that,  under  normal  condi- 
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tlons,  as  plaintiffs  are  informed  and  believe,  the  defendant  corporation  could 
carry  on  its  business,  but  that  the  European  war  and  recent  developments  In 
the  financial  and  industrial  world  render  it  impossible  for  the  defendant  cor- 
poration to  finance  its  business,  procure  credit  that  it  must  have  for  that 
purpose,  properly  preserve  its  assets,  and  maintain  it  as  a  going  concern,  al- 
though the  plant  and  business  of  the  said  corporation  is  worth  much  more  as 
a  going  concern  than  if  it  were  forced,  from  lack  of  funds,  to  shut  down; 
that  it  has  a  well-organized  labor  force,  employing  about  125  people,  and 
these,  in  case  of  a  shut-down,  would  be  thrown  out  of  business  and  scattered, 
to  the  great  detriment  and  loss  of  the  defendant  corporation,  which  has  built 
up  said  organization  at  a  large  cost ;  that  in  the  present  condition  of  the 
money  market,  and  in  the  adverse  circumstances  existing  in  the  industrial 
and  financial  world,  as  plaintiffs  are  informed  and  believe,  the  property  of 
the  defendant  corporation  probably  would  not,  at  forced  sale,  bring  fifty  (50i 
per  cent,  of  Its  actual  value,  and  that  it  is  greatly  to  the  interest  of  the 
creditors  and  stockholders  to  conserve  the  property  and  business  of  the  defend- 
ant corporation,  and  to  this  end  It  is  advisable  and  necessary  that  a  receiver 
be  appointed  of  the  assets,  with  full  power  to  operate  the  plant,  manufacture 
goods,  to  buy  cotton  and  supplies,  to  sell  the  products,  and  to  do  all  other 
things  proi)er  and  necessary  to  continue  said  business;  and  that  to  this  end 
the  receiver  be  authorized  to  borrow  money  in  order  to  carry  on  said  busi- 
ness, and  that  he  continue  said  business  as  a  going  concern  until  a  reorganiza- 
tion can  be  effected,  or  a  sale  of  the  property  be  had,  or  until  such  time  as 
It  will  be  expedient  or  possible  to  make  arrangements  to  meet  the  demands  of 
Its  creditors;  and  that  It  Is  necessary.  In  order  to  conserve  the  assets  and 
value  of  defendant's  business,  that  all  creditors  and  stockholders  be  enjoined 
from  suing  or  bringing  any  legal  proceedings,  except  In  this  action." 

[2]  It  was  obviously  not  the  purpose  of  Congress,  in  using  the 
terms  **being  insolvent,*'  or  "because  of  insolvency,"  to  have  the  same 
apply  when  the  facts  upon  which  a  receiver  was  appointed  only  show 
that  its  assets  would  not  bring  enough  to  pay  its  debts  at  a  forced 
sale,  or  where  there  was  imminent  danger  of  insolvency.  The  fact 
that  respondent  deemed  it  necessary  to  make  appHcation  for  the  ap- 
pointment of  a  receiver  in  order  to  enable  it  to  secure  temporary  re- 
lief should  not  be  used  to  its  prejudice  in  a  court  of  bankruptcy,  unless 
it  clearly  appears  upon  the  face  of  the  complaint  filed  in  the  state  court 
that  respondent  was  insolvent  within  the  meaning  of  the  Bankruptcy 
Act  at  the  date  of  the  filing  of  the  same. 

Section  1,  clause  15,  of  the  act,  which  is  in  the  following  language, 
clearly  shows  what  is  necessary  to  constitute  insolvency: 

"A  person  shall  be  deemed  Insolvent  within  the  provisions  of  this  Act  when- 
ever the  aggregate  of  his  property,  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  Intent  to  defraud,  hinder,  or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  sufficient  In  amount  to  pay  his  debts.'* 

This  statute  (while  remedial)  should  be  construed  strictly  in  a  case  like 
the  one  at  bar.  In  other  words,  its  scope  should  not  be  enlarged  so 
as  to  include  transactions  that  may  appear  to  be  analogous  but  are  ob- 
viously not  contemplated  by  the  statute.  The  South  Carolina  statute 
expressly  authorizes  the  state  court  to  appoint  a  receiver  of  a  cor- 
poration when  it  is  in  imminent  danger  of  insolvency,  and,  at  most, 
the  complaint  shows  no  worse  condition  than  that. 

A  court  of  bankruptcy  has  no  power  to  extend  the  Bankrupt  Act  so 
as  to  cover  a  case  where  a  receiver  has  been  appointed  under  the  au- 
thority of  a  state  law  on  account  of  danger  of  insolvency,  when  the 
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Statute  expressly  limits  its  operation  to  actual  insolvency.  It  not  in- 
frequently occurs  that  a  creditor  like  respondent  has  sufficient  assets  to 
pay  his  indebtedness  provided  he  can  temporarily  avoid  being  ''forced 
to  the  wall,"  and  it  could  not  have  been  the  intention  of  Congress  that 
such  a  person  should  be  deemed  a  bankrupt  as  defined  by  clause  15, 
section  1,  of  the  Bankruptcy  Act. 

In  other  words,  it  is  just  as  essential  in  a  proceeding  of  this  kind 
that  it  should  appear  by  allegation  and  proof  that  an  alleged  bank- 
rupt is  insolvent  within  the  meaning  of  clause  15,  section  1,  of  the  Bank- 
ruptcy Act,  as  it  would  be  if  this  were  a  petition  filed  for  the  purpose 
of  having  a  creditor  declared  an  involuntary  bankrupt.  It  should  be 
borne  in  mind  that  the  burden  is  upon  the  petitioners  to  show  that  re- 
spondent has  committed  an  act  which  brings  it  within  the  purview  of 
the  statute.  Collier  on  Bankruptcy  (10th  Ed.)  p.  104,  contains  the  fol- 
lowing: 

"Petitioning  creditors,  relying  on  tliis  act  of  bankruptcy,  must  allege  and 
prove  insolvency  when  the  application  for  a  receiver  or  trustee  was  made, 
and  if  the  receivership  or  trusteeship  was  secured  upon  the  application  of  any 
other  person  it  must  be  shown  that  such  receivership  or  trusteeship  was  ob- 
tained because  of  insolvency." 

The  case  of  In  re  Wm.  S.  Butler  &  Co.,  Inc.,  207  Fed.  705,  125  C.  C. 
A.  223,*  is  analogous  to  the  case  at  bar.  This  case  was  decided  by 
the  Circuit  Court  of  Appeals  for  the  First  Circuit;  Judge  Putnam 
dissenting.  The  opinion  on  behalf  of  the  majority  of  the  court  was 
written  by  Bingham,  Circuit  Judge.  It  deals  with  the  subject  in  a  com- 
prehensive manner,  and  many  cases  are  cited  in  support  of  the  conclu- 
sion reached  by  the  majority  of  the  court.  Syllabus  2  is  in  the  follow- 
ing language : 

"Where  the  appointment  of  receivers  for  a  coriH)ration  was  claimed  as  an 
act  of  bankruptcy,  and  the  only  evidence  of  the  grounds  on  which  they  were 
appointed  was  the  bill,  answer,  and  decree,  which  bill  applied  for  the  ap- 
pointment on  the  ground  that  the  corporation  was  unable  to  meet  its  obliga- 
tions as  they  matured  in  the  ordinary  course  of  business  and  did  not  allege 
that  the  corporation's  property  at  a  fair  valuation  was  insufficient  to  pay  its 
debts,  and  the  prayer  was  granted  only  to  the  extent  of  appointing  receivers 
to  assume  control  of  the  business  and  conduct  the  company's  affairs  until 
otherwise  ordered  by  the  court,  there  was  no  finding  of  insolvency  sufficient 
to  constitute  an  act  of  bankruptcy." 

This  case  is  very  much  is  point,  and,  we  think,  properly  disposes 
of  the  question  involved  in  this  controversy.  While  we  have  carefully 
considered  the  very  able  and  persuasive  opinion  of  the  court  below 
we  are  not  prepared  to  accept  the  views  therein  expressed.  We  have 
also  considered  the  cases  relied  upon  by  petitioners  to  sustain  their  con- 
tentions. They  are  easily  distinguished  from  the  case  at  bar,  and, 
therefore,  in  our  opinion  do  not  apply  to  the  question  involved  herein. 

In  view  of  the  facts  upon  which  the  appointment  of  a  receiver  in  the 
state  court  was  made,  we  are  impelled  to  the  conclusion  that  the  court 
below  erred  in  holding  that  the  respondent  was  insolvent  in  the  sense 
in  which  the  term  is  used  in  the  Bankruptcy  Act.  To  say  the  least, 
respondent  was  entitled  to  have  the  question  as  to  its  insolvency  tried 
by  a  jury.    The  petitioners  may,  if  so  advised,  amend  their  petition  so 

^  Petition  for  eerUorari  denied  by  Supreme  Court  of  the  United  States. 
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as  to  allege  insolvency  as  contemplated  by  section  1,  clause  15,  of  the 
Bankruptcy  Act. 

We  do  not  deem  it  necessary  to  enter  into  a  discussion  of  the  ques- 
tions raised  by  the  other  assignments  of  error. 

For  the  reasons  stated,  the  judgment  of  the  lower  court  is  reversed, 
and  the  case  remanded,  with  instructions  for  further  proceedings  in 
accordance  with  views  herein  expressed. 

Reversed* 


(226  Fea,  420) 

LATHAM  et  aL  v.  UNITED  STATES.* 

,  (Circuit  Court  of  Appeals,  Fifth  Circuit     October  4,  1915.) 

No.  2634. 

1.  Gband   Jury   ^=»39— Procedurb— Pbesencb   of  Unauthorized   Person- 
Clerk  IN  District  Attorney's  Office. 

The  presence  of  a  clerk  In  the  district  attorney's  office,  wha  was  an 
expert  stenographer,  and  who,  at  the  district  attorney's  Instance,  took 
stenographic  notes  of  the  testimony  of  witnesses  examined  by  the  grand 
jury  on  which  the  Indictment  was  found,  although  he  took  an  oath  before 
the  clerk  of  the  court  to  keep  the  proceedings  secret,  was  a  substantial 
violation  of  defendant's  right,  and  ground  for  quashing  the  indictment, 
although  no  prejudice  therefrom  was  alleged  or  shown;  Act  June  30, 
1906,  c  3935,  34  Stat.  816  (Comp.  St  1913,  {  534),  only  authorizing  cer- 
tain persons,  not  Including  the  district  attorney's  clerk  and  stenographer, 
to  participate  In  grand  jury  proceedings. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury,  Cent  Dig.  J  82;  Dec. 
Dig.  «e=>39.] 

2^  Criminal  Law  ^=»730—TriaI/— Remarks  of  Prosecutor. 

In  a  prosecution  for  devising  a  fraudulent  scheme  for  obtaining  money, 
etc.,  by  means  of  the  post  office,  by  advertised  medical  treatment  where 
the  issue  was  whether  the  scheme  was  devised  with  a  fraudulent  Intent 
arid  where  only  one  witness  testified  that  he  had  paid  money  to  defend- 
ants, the  district  attorney's  remark,  in  closing,  that  had  the  train  not 
been  late,  he  would  have  had  another  witness,  who  would  have  testified 
that  he  had  been  defrauded  though  the  court  at  once  cautioned  the  jury 
not  to  consider  it  was  prejudicial  to  defendant's  right  to  a  verdict  on 
the  testimony  of  witnesses. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  1693; 
Dec.  Dig.  <&=»730.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Texas ;  Edward  R.  Meek,  Judge. 

George  B.  Latham  and  Frank  Flood  were  convicted  for  devising 
a  fraudulent  scheme  for  obtaining  money,  etc.,  by  means  of  the 
post  office,  and  they  bring  error.  Reversed  and  remanded,  with  in- 
structions to  grant  the  motion  to  quash  the  indictment. ' 

Wm.  H.  Atwell,  of  Dallas,  Tex.,  for  plaintiffs  in  error. 
James  C.  Wilson,  U.  S.  Atty.,  and  Wm.  E.  Allen,  Asst  U.  S.  Atty.. 
both  of  Dallas,  Tex.,  for  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  Dis- 
trict Judge. 

^==»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digest*  it  Indexes 
•Rehearing  denied  NoTember  19,  1915. 
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CALL,  District  Judge.  On  January  24,  1914,  George  B.  Latham, 
Frank  Flood,  and  J.  H.  Terrill  were,  in  the  District  Court  for  the 
Northern  District  of  Texas,  indicted  in  four  counts,  charged  with 
devising  a  fraudulent  scheme  for  obtaining  money,  etc.,  by  means 
of  the  post  office  establishment  of  the  United  States,  acting  under  the 
names  of  the  Terrill  Medical  Institute  and  the  New  Method  Treat- 
ment Company. 

[1]  On  January  30,  1914,  a  motion  to  abate  the  indictment  was 
made.  This  motion  was  denied,  and  subsequently  a  motion  for  con- 
tinuance was  granted  Terrill,  and  Latham  and  Flood  put  on  trial  and 
convicted.  These  latter  sue  out  writ  of  error,  and  assign  as  error 
the  action  of  the  court  in  denying  the  motion  to  abate,  and  is  contained 
in  the  twenty-second  assignment  of  error,  as  follows : 

"The  court  erred  In  overruling  defendants*  motion  to  abate,  because,  from 
the  said  motion  and  by  the  testDnony  taken  thereunder,  it  was  clearly  shown 
to  the  court  that  an  unauthorized  person  was  present  in  the  grand  Jury 
room  during  the  taking  of  testimony  by  that  body  relating  to  this  indict- 
ment" 

This  assignment  must  be  disposed  of  at  the  threshold  of  the  case. 
If  it  is  well  taken,  it  disposes  of  this  writ  of  error,  and  any  decision 
on  the  other  assignments  would  be  obiter. 

The  testimony  contained  in  the  bill  of  exceptions  shows  that  one 
Lantz,  who  was  a  clerk  in  the  office  of  the  district  attorney,  and  an 
adept  stenographer,  after  having  subscribed  an  oath  before  the  clerk 
of  the  court  to  keep  secret  the  proceedings  of  the  grand  jury,  at  the 
Y  instance  of  the  district  attorney,  was  present  in  the  grand  jury  room 

^  and  taking  stenographic  notes  of  the  testimony  of  witnesses  examined 

by  the  grand  jury  in  investigating  this  case,  and  upon  which  testi- 
mony the  indictment  in  this  case  was  found.  The  question  of  wheth- 
er the  presence  of  this  unauthorized  person  in  the  grand  jury  room 
during  the  investigation  by  them  of  this  case  is  good  ground  to  abate 
and  quash  the  indictment  found  is  squarely  presented  to  this  court. 

The  decisions  of  the  courts  on  this  question  are  not  uniform.  Dif- 
ferent courts  have  taken  different  views  on  this  question.  From  very 
early  times  the  proceedings  before  the  grand  jury,  in  taking  testi- 
mony and  in  deliberating  thereon,  are  required  to  be  held  in  secret.  It 
is  a  rule  of  universal  application  wherever  the  system  of  grand  juries 
are  in  effect.  Wigmore  on  Evidence,  §  2360  et  seq. ;  Greenleaf  on  Evi- 
dence, §  252  et  seq.  This  rule  rests  upon  public  policy  and  in  further- 
ance of  justice.  It  is  intended  for  the  protection  of  the  government 
and  the  citizen.  The  rights  thus  secured  cannot  be  invaded  without 
detriment  to  each.  The  cases  where  this  rule  may  be  waived  by  the 
courts  are  well  defined,  and  are  based  upon  sound  principle. 

Mr.  Greenleaf  and  Mr.  Wigmore  discuss  the  reasons  for  the  rule, 
and  in  Wigmore  will  be  found  an  instructive  and  interesting  dis- 
cussion of  the  reasons  for,  and  the  history  of,  the  rule,  as  well  as  the 
circumstances  under  which  courts  may  waive  its  requirements  and 
permit  those  proceedings  to  be  disclosed.  The  statutes  of  the  sev- 
eral states  recognize  it,  both  by  prescribing  the  oath  to  be  taken,  and 
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by  providing  what  persons,  other  than  the  grand  jurors  and  the  wit- 
ness being  examined,  may  be  present,  during  such  examination. 

We  may  start,  then,  with  this  rule  firmly  imbedded  in  our  juris- 
prudence. And  it  must  be  maintained  until  the  legislative  branch  of 
the  government  sees  fit  to  change  it.  Judge  Bellinger,  in  the  Edgerton 
Case,  says : 

**lt  Is  beyond  question  that  no  person,  other  than  a  witness  undergoing  ex- 
amination and  the  attorney  for  the  government,  can  be  present  during  the 
sessions  of  the  grand  jur>\'* 

And,  further,  he  says: 

**There  must  not  only  be  no  improper  Influence  or  suggestion  in  the  grand 
jury  room,  but,  as  suggested  in  I^ewis  v.  Commissioners,  74  N.  C.  194,  tliere 
must  be  no  opportunity  therefor.  If  the  presence  of  an  unauthorized  person 
in  the  grand  jury  room  may  be  excused,  who  will  set  bounds  to  the  abuse  to 
follow  such  a  breach  of  the  safeguards  which  surround  the  grand  jury." 
United  States  v.  Edgerton  (D.  C.)  80  Fed.  375. 

In  that  case  the  unauthorized  person  waS  an  expert,  but  on  prin- 
ciple the  difference  in  occupation  could  scarcely  be  material.  Judge 
Thomas,  in  the  Rosenthal  Case,  refers  with  approval  to  the  Edgerton 
Case,  and,  after  an  exhaustive  and  learned  discussion  of  the  rule,  has 
this  to  say  : 

**The  Inconvenience  of  resubmitting  the  matter  to  the  grand  jury  is  tem- 
porary; the  injustice  of  denying  the  defendants  investigation  pursuant  to 
the  law  of  the  laud  would  be  perpetual."  United  States  v.  Rosenthal  (C.  C) 
121  Fed.  862. 

In  this  case  the  person  before  the  grand  jury  was  a  lawyer  acting 
under  instructions  from  the  Attorney  General.  No  improper  conduct 
charged  and  no  claim  of  improper  evidence  produced  before  the  grand 
jury.  It  was  prior  to  the  act  of  1906,  empowering  the  Attorney  Gen- 
eral and  certain  persons  at  his  request  to  appear  before  the  grand  jury. 
His  presence  and  participation  in  the  proceedings  before  the  grand 
jury  was  held  to  invade  the  rights  of  the  defendant,  and  the  indictments 
were  quashed.  In  United  States  v.  Virginia-Carolina  Chemical  Co., 
(C.  C.)  163  Fed.  66,  the  Rosenthal  Case  was  followed,  and  the  indict- 
ment quashed. 

United  States  v.  Heinze  (C.  C.)  177  Fed.  770,  was  another  case  of  an 
expert  before  the  grand  jury,  under  a  special  appointment  by  the 
Attorney  General,  to  aid  the  district  attorney.  The  indictment  was 
quashed.    Judge  Hough  in  that  case  says : 

**If  there  be  a  settled  method  of  conducting  the  deliberations  of  grand 
jurors,  established  by  generations  of  procedure,  based  on  the  experience  of 
many  courts  in  many  communities,  and  evidenced  by  the  decisions  of  au- 
thoritative tribunals;,  such  method  must  be  followed  until  the  Legislature 
sees  fit  to  overturn  the  old  rule." 

In  the  cases  of  United  States  v.  Rubin  (D.  C.)  218  Fed.  245,  and 
United  States  v.  Phila.  &  R.  Ry.  Co.  (D.  C.)  221  Fed.  683,  the  courts 
quashed  the  indictments  because  of  the  presence  of  stenographers  in 
the  grand  jury  room.  The  case  of  United  States  v.  Wm.  Rockefeller  et 
al.  (D.  O.)  221  Fed.  463,  was  commented  upon  by  Judge  Thompson 
in  the  Phila.  &  R.  Ry.  Co.  Case,  and  the  reasoning  of  Judge  Sessions  in 
the  Rockefeller  Case  to  some  extent  criticized.    Judge  Sessions  says : 
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"It  seems  to  me  that,  If  the  testimony  given  before  the  grand  jury  may 
not,  under  any  circumstances  or  conditions,  be  made  a  matter  of  record  and 
reference,  we  are  opening  the  door  very  wide,  and  inviting,  not  only  perjured 
and  incompetent  testimony,  but  even  gossip  and  conjecture,  before  the  grand 
jury.  ♦  ♦  *  And,  if  no  safeguards  are  provided,  many  witnesses  may 
be  influenced  or  persuaded  or  induced  to  indulge  in  statements  and  accusa- 
tions which  ought  not  to  be  permitted  or  tolerated." 

Judge  Thompson  pertinently  remarks : 

"If  a  record  is  to  be  kept  of  the  proceedings  before  the  grand  jury  upon 
those  grounds,  it  ^ould  be  equally  open  to  the  defendant  and  to  the  govern- 
ment" 

And  Judge  Hough's  language  in  the  Heinze  Case,  above  referred  to, 
is  equally  pertinent : 

"If  there  be  a  settled  method  of  conducting  the  deliberations  of  grand 
jurors,  established,  ♦  ♦  ♦  such  methods  must  be  followed  until  the  Leg- 
islature sees  fit  to  overturn  the  old  rule." 

In  1906  Congress  had  this  whole  matter  before  it,  when  the  act 
allowing  certain  persons  to  participate  in  proceeding's  before  grand 
juries  was  passed,  and  the  discussions  on  that  act  will  show  that  the 
rule,  as  established  by  the  decisions  in  several  cases  referred  to,  was 
recognized.  Had  Congress  so  desired,  a  record  of  the  proceedings 
before  grand  juries  could  and  would  have  been  authorized  under 
proper  precautions. 

It  seems  to  me  that  the  reasoning  of  Judge  Sessions  is  faulty  in 
many  respects.  How  .would  the  presence  of  a  stenographer,  and  the 
fact  that  he  was  taking  down  the  testimony  of  the  witnesses,  dis- 
courage perjury?  How  would  it  prevent  incompetent  testimony,  or 
even  gossip  and  conjecture,  or  how  would  it  prevent  witnesses  from 
being  influenced  or  persuaded  or  induced  to  indulge  in  statements  or 
accusations?  The  only  possible  office  such  a  stenographic  report  of 
the  testimony  could  serve  would  be  that  of  refreshing  the  memory  of 
a  witness  as  to  those  statements,  in  the  event  of  a  prosecution  for  per- 
jury committed  before  the  grand  jury,  or  in  case  of  impeachment 
at  a  subsequent  trial.  It  seems  to  me  that  the  learned  judge  overlooked 
the  fact  that  the  district  attorney,  or  his  assistant,  has  a  right  to  be,  and 
usually  is,  in  important  cases  almost  certainly,  present  at  examination 
of  witnesses;  and  certainly  a  court  would  not  be  justified  in  the  as- 
sumption that  this  government  official  would  prostitute  his  office  to 
influence  or  persuade  or  induce  witnesses  to  indulge  in  statements  or 
accusations.  If  he  was  so  inclined,  the  mere  presence  of  a  stenog- 
rapher, of  his  own  selection,  would  deter  him  but  little. 

It  would,  no  doubt,  be  very  convenient  and  of  the  utmost  assistance 
to  the  prosecuting  officer  in  the  preparation  of  his  case  for  trial  to  have 
the  stenographic  report  of  the  testimony  of  the  witnesses  given  before 
the  grand  jury,  and  such  an  argument  might  with  propriety  be  ad- 
dressed to  the  Congress  to  induce  it  to  pass  such  a  law,  but  comes  with 
no  force  to  a  court  to  authorize  an  invasion  of  the  right  of  a  defend- 
ant. Under  the  act  of  Congress  there  are  at  least  16  members  of 
the  grand  jury,  each  of  whom  may  be  called  in  a  proper  case  to  testify 
what  a  witness  has  said  before  them;  certainly,  then,  the  presence  of 
a  sten(^apher  is  not  necessary  to  prove  the  witness'  testimony. 
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In  1906,  Congress  passed  an  act  (34  Stat.  816,  c.  3935),  before  refer- 
red to,  empowering  certain  persons  to  participate  in  grand  jury  pro- 
ceedings. This  act  can  have  no  application  to  this  case,  except  to  show 
a  recognition  of  the  rule  theretofore  existing  and  announced  in  the 
Edgerton  Case.  Most  of  the  cases  taking  a  contrary  view  are  based 
upon  the  argument  of  convenience,  as  in  the  Rockefeller  Case ;  but  the 
answer  to  that  whole  argiunent  is  that  Congress  has  authorized  certain 
persons  to  be  present  at  g^and  jury  sessions  and  take  part  therein,  but 
stenographers  and  clerks  to  district  attorneys  are  not  in  that  class. 

Contention  is  made  that  there  is  no  allegatic«i  or  proof  that  these 
defendants  were  prejudiced  by  the  presence  of  the  stenographer.  Sec- 
tion 1025,  R.  S.  (Comp.  St.  1913,  §  1691),  and  the  rule  and  decisions  cm 
pleas  in  abatement  are  appealed  to  to  validate  the  indictment  in  this 
case.  Of  course,  if  this  were  merely  an  irregularity  or  informality, 
and  no  prejudice  alleged  and  proven,  then  the  indictment  ought  not  to 
have  been  quashed.  In  none  of  the  cases  I  have  referred  to  was  there 
any  prejudice  shown,  save  probably  two  cases.  In  all  of  them  partici- 
pation in  those  proceedings,  some  more,  some  less,  was  shown.  Will 
the  amount  of  participation  be  the  criterion  for  decision  as  to  whether 
it  is  a  substantial  right  or  an  informality?  Or  is  it  sufficient  to  show 
participation  by  an  unauthorized  person? 

The  right  of  the  citizen  to  an  investigation  by  a  grand  jury  pursuant 
to  the  law  of  the  land  is  invaded  by  the  participation  of  an  unauthoriz- 
ed person  in  such  proceedings,  be  that  participation  great  or  small.  It 
is  not  necessary  that  participation  should  be  corrupt,  or  that  unfair 
means  were  used.  If  the  person  participating  was  imauthorized,  it  was 
unlawful.  And  this  would  be  an  unlawful  invasion  of  the  rig^t  of  the 
citizen,  and  unless  this  unlawful  invasion  is  rectified  by  a  proper  tribu- 
nal at  the  instance  of  the  citizen,  it  becomes  a  justified  illegality;  and 
in  the  words  of  Judge  Hough : 

"A  justified  iUegality,  boweTer  trivial  of  itself,  is  of  the  highest  importance." 

We  cannot,  therefore,  assent  to  the  doctrine  that  the  presence  in  the 
grand  jury  room  of  the  stenographer,  and  his  participation  in  such 
proceedings  to  the  extent  of  taking  testimony  of  witnesses  before  the 
grand  jury,  is  an  informality,  and,  unless  prejudice  is  alleged  and 
shown,  the  motion  should  be  denied.  It  is  in  my  judgment  a  matter 
of  substance.  The  statute  relied  upon  to  save  this  indictment  has 
been  on  the  statute  books  for  many  years,  and  was  no  doubt  consider- 
ed by  the  courts  in  the  decisions  referred  to.  We  are  therefore  of 
opinion  that  the  assignment  is  sustained,  and  the  motion  should  have 
been  granted,  and  the  indictment  quashed. 

[2]  While  the  foregoing  disposes  of  this  case,  and  while,  as  I  have 
said  before,  it  is  obiter  to  discuss  and  make  any  ruling  on  the  other 
assignments,  yet  we  think  it  timely  and  proper  to  notice  the  twenty- 
seventh  assignment  of  error,  that  on  a  new  indictment  and  retrial  of 
this  case  the  same  fault  shall  not  again  occur. 

There  could  have  been  no  doubt  upon  the  minds  of  the  jury  and  the 
court  of  the  fact  the  mails  were  used  and  intended  to  be  used  to  carry 
out  the  plans  of  the  defendants,  and  thus  the  only  live  question  in  the 
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case  was  whether  the  scheme  was  devised  with  a  fraudulent  intent. 
After  the  defendants  had  closed  their  testimony,  the  government  in  re- 
buttal introduced  a  witness,  Faulkner,  whose  testimony  tended  to  prove 
that  he  had  paid  $75,  without  the  benefit  from  the  treatment  received. 
In  argument  the  defendants*  counsel  commented  on  the  fact  that  only 
one  witness  had  been  produced  to  show  that  any  money  had  been  re- 
ceived, etc.,  a  proper  comment  on  his  part.  The  district  attorney,  in 
closing  the  case  for  the  government,  made  the  statement  that,  had  the 
train  not  been  three  hours  late,  he  would  have  had  another  witness,  who 
would  have  testified  that  he  also  had  been  defrauded.  The  defendants' 
counsel  immediately  objected,  and  the  objection  was  sustained  by  the 
court,  and  the  jury  properly  cautioned  not  to  consider  said  statement  of 
counsel. 

The  defendants'  counsel  assign  these  remarks  as  error  in  his  twenty- 
seventh  assignment.  The  almost  unbroken  line  of  authorities  hold 
that  it  is  to  the  action  •of  the  court  upon  the  objection  to  which  error 
may  be  assigned ;  that,  if  the  court  stops  counsel  and  cautions  the  jury, 
this  cures  the  violation  of  the  defendants'  right  to  a  trial  and  verdict 
on  the  testimony  of  witnesses,  and  not  statements  of  counsel  not  based 
on  testimony.  And  in  ordinary  cases  this  is  the  correct  rule.  Yet  in 
each  of  the  cases  expressions  wijl  be  found  which  militate  against  this 
view  in  exceptional  cases. 

Every  one  must  realize  that  there  are  exceptional  cases  where,  al- 
though the  court  does  stop  counsel,  and  does  caution  the  jury,  the  im- 
pression has  been  made  by  the  remarks  of  counsel,  and  although  the 
jury  honestly  try  to  ignore  that  impression,  it  still  enters  into  and  forms 
a  part  of  the  verdict.  In  such  cases  the  trial  court  should  set  aside  the 
verdict  on  motion  for  a  new  trial.  The  language  of  Justice  Fowler,  in 
Tucker  v.  Henniker,  41  N.  H.  325,  is  pertinent,  and  applies  writh  great 
force  to  criminal  prosecutions : 

**Tet  the  necessary  effect  Is  to  bring  tbe  statements  of  counsel  to  bear  upon 
the  verdict  with  more  or  less  force,  according  to  circumstances ;  and  If  they  in 
the  slightest  degree  influenced  the  finding,  the  law  is  violated,  and  the  purity 
and  impartiality  of  the  trial  tarnished  and  weakened.  ♦  ♦  ♦  It  is  un- 
reasonable to  believe  the  jury  will  utterly  disregard  them.  They  may  struggle 
to  disregard  them.  They  may  think  they  have  done  so,  and  still  be  led  invol- 
imtarily  to  shape  their  verdict  under  their  influence.  That  influence  will  be 
more  or  less,  according  to  the  character  of  the  counsel,  his  skiU  and  adroit- 
ness in  argument,  and  the  force  and  naturalness  with  which  he  is  able  to  con- 
nect the  f&cts  he  states  with  the  evidence  and  circumstances  of  the  case.  To 
an  extent  not  definable,  yet  to  a  dangerous  extent,  they  unavoidably  operate 
as  evidence  which  must  more  or  less  influence  the  minds  of  the  jury,  not 
given  under  oath,  without  cross-examination,  and  irrespective  of  all  those  pre- 
cautionary rules  by  which  competency  and  pertinency  are  tested.*' 

The  prosecuting  officer  is  usually  a  person  of  considerable  influence 
in  the  community,  and  the  fact  that  he  represents  the  government  of 
the  United  States  lends  weight  and  importance  to  his  utterances.  He 
does  not  occupy  the  position  of  a  defendant's  counsel,  but  appears  be- 
fore the  jury  clothed  in  official  raiment,  discharging  an  official  duty. 
The  realization  of  these  considerations  should  lead  the  officer  to  the 
exercise  of  the  utmost  care  and  caution  in  making  statements  before  the 
jury,  and  should  induce  him  to  confine  his  arguments  and  statements 


Digitized  by  VjOOQIC 


256  141  C.  C.  A.  KEPORTS 

to  the  testimony  of  the  witnesses,  in  order  that  no  right  of  the  defend- 
ant is  violated. 

It  will  be  borne  in  mind  in  this  case  that  the  great  volume  of  testi- 
mony was  given  by  post  office  inspectors,  writing  decoy  letters  and  giv- 
ing simulated  symptoms,  and  that  the  only  witness  who  had  in  reality 
consulted  the  defendants  was  Faulkner.  While  the  fact  that  any  one 
was  actually  defrauded  may  not  have  been  material,  yet  the  fact  that 
people  had  been  defrauded  by  the  scheme  would,  necessarily,  have  had 
great  weight  with  the  jury  in  arriving  at  their  conclusion  that  a  scheme 
had  been  formed  with  intent  to  defraud.  It  seems  to  me  impossible  to 
say  that  the  remarks  of  the  district  attorney  were  not  prejudicial  to  the 
defendants*  right  to  a  verdict  on  the  testimony  of  witnesses.  State  v. 
Underwood,  71  N.  C.  502 ;  Jenkins  v.  N.  C.  Ore  Dressing  Co.,  65  N. 
C.  563. 

For  the  reasons  hereinbefore  given,  the  judgment  of  the  District 
Court  is  reversed,  and  the  cause  remanded  to  the  trial  court,  with  in- 
structions to  grant  the  motion  to  quash  the  indictment 


(226  Fed.  426) 

CHICAGO.  M.  &  ST.  P.  RY.  CO.  et  ai.  v.  CLEMENT.* 

(Circuit  Court  of  Appeals.  Ninth  Circuit     October  4,  1915.) 

No.  2570. 

1.  Death  ^=»11— Statutes— Construction. 

Under  Rev.  Codes  Mont.  §  6494,  providing  that  an  action,  or  cause 
of  action,  shall  not  abate  by  the  death  of  a  parO%  but  shall.  In  all  cases 
where  a  cause  of  action  arose  In  favor  of  such  party,  survive  and  be 
maintained  by  his  representative,  no  new  right  of  action  Is  created,  and 
the  representative's  right  Is  conditioned  upon  the  right  of  the  party  to 
maintain  an  action  himself;  hence,  In  a  case  of  instantaneous  death, 
the  representative  cannot  recover  for  conscious  suffering  by  his  deceased 
before  death,  for  deceased  himself  would  have  no  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  §§  10,  15;  Dec  Dig. 
<S=»11.] 

2.  Death  ^=>77— Actions— Evidence— Sufficiency. 

In  an  action  for  damages  for  suffering  endured  by  deceased,  who  was 
run  down  by  a  train,  evidence  held  insutHdent  to  raise  the  question  that 
deceased  underwent  any  pain  or  suffering  before  death. 

[Kd.  Note. — For  other  cases,  see  Death,  Cent.  Dig.  \  96 ;  Dec  Dig.  «=> 
77.1 

In  Error  to  the  District  Court  of  the  United  States  fo;  the  Dis- 
trict of  Montana;   Geo.  M.  Bourquin,  Judge. 

Action  by  David  Clement,  as  administrator  of  the  estate  of  David 
Clement,  Jr.,  deceased,  against  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  and  others.  There  was  a  judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed  and  remanded. 

The  plaintiff's  intestate  was  in  an  inclosed  mUk  wagon,  having  a  glass  front 
and  side  doors,  drawn  by  two  horses,  and  he  was  driving  at  a  slow  trot 
or  about  five  miles  an  hour,  at  4  o'cloclc  on  a  November  morning,  on  a  street 
which  was  80  feet  wide,  across  which  ran  the  defendants'  railroad  track. 
At  the  crossing  the  wagon  was  struck  by  the  sloping  rear  end  of  a  switch 

^=:>For  oUier  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
'Rehearing  denied  November  8,  1915. 
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engine,  drawing  12  cars  loaded  with  coke  and  coal,  backing  westward  at 
about  six  miles  per  hour.  The  wagon  was  carried  along  the  track  for  about 
250  feet,  and  until  the  train  stopped.  Immediate  search  was  made  by  the 
train  hands  for  the  body  of  the  driver  of  the  wagon,  and  It  was  found  mangled 
under  the  cars,  about  100  feet  west  of  the  street,  with  the  head  severed  at 
the  bridge  of  the  nose,  but  blood  was  found  about  50  feet  from  the  street, 
and  several  portions  of  the  body  were  found  at  about  90  feet  from  the  street. 
When  found  the  deceased  was  dead.  No  witness  saw  him  until  he  was  found 
dead,  and  no  outcry  was  heard  from  him  at  any  time.  Among  the  errors 
assigned  Is  the  denial  of  the  defendants*  motion,  made  at  the  conclusion  of 
the  testimony,  for  a  directed  verdict  In  their  favor. 

George  F.  Shelton,  Fred  J.  Furman,  and  A.  J.  Verheyen,  all  of 
Butte,  Mont,  for  plaintiffs  in  error. 

Burton  K.  Wheeler  and  A.  A.  Grorud,  both  of  Butte,  Mont.,  and 
H.  G.  Murphy,  of  Helena,  Mont.,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  present  action  was  brought  to  recover  damages  for  the  injury 
and  suffering  endured  by  the  deceased.  The  complaint  alleged  that 
between  the  time  when  the  injury  was  inflicted  upon  him  and  his 
death,  he  had  a  cause  of  action  against  the  defendants  for  said  in- 
juries, and  that  the  cause  of  action  survived  to  his  administrator. 
Section  6494  of  the  Revised  Codes  of  Montana  provides  that  an  ac- 
tion or  cause  of  action  shall  not  abate  by  the  death  of  a  party,  but 
shall,  in  all  cases  where  a  cause  of  action  arose  in  favor  of  such  party 
prior  to  his  death,  survive  and  be  maintained  by  his  representative. 
In  ascertaining  the  meaning  of  that  statute,  we  are  to  be  guided  by 
the  construction  given  it  by  the  Supreme  Court  of  Montana.  In 
Dillon  V.  Great  Northern  Ry.  Co.,  38  Mont.  485,  100  Pac.  960,  it 
was  held  that  the  statute  presupposes  the  existence  of  a  cause  of  action 
in  favor  of  the  deceased,  that  it  does  not  create  a  new  cause  of  action, 
but  carries  forward  and  preserves  to  his  heirs  and  representatives  the 
right  which  the  deceased  had  before  his  demise.  In  that  case  the 
deceased  had  been  killed  in  a  railroad  collision,  and  from  the  agreed 
statement  of  facts  it  appeared  that  he  was  instantly  and  immediately 
killed,  and  did  not  survive  for  a  second  after  the  accident.  The  court 
held  that  there  could  be  no  survival  of  an  action  in  the  heirs,  since 
the  wrong  and  the  death  of  the  decedent  were  coincident  in  point  of 
time.  In  Melzner  v.  Northern  Pac.  Ry.  Co.,  46  Mont.  162,  127  Pac. 
146,  the  court  said  that  the  evidence  was  sufficient  to  show  that  the 
decedent  survived  his  injuries  for  an  appreciable  length  of  time,  "and 
therefore  he  had  a  cause  of  action  for  damages  for  the  injuries  sus- 
tained." The  court  cited  Dillon  v.  Great  Northern  Railway,  supra, 
and  in  both  cases  Kellow  v.  Central  Iowa  Ry.,  68  Iowa,  470,  23  N. 
W.  740,  27  N.  W.  466,  56  Am.  Rep.  858,  was  cited.  In  the  Iowa  Case 
so  cited,  the  court,  construing  a  statute  similar  to  that  of  Montana, 
said: 

"But  as  the  person  survived  the  injury  for  that  brief  period,  It  cannot  be 
said  that  the  death  was  instantaneous.    The  evidence  shows  that  Carter  sur- 
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vlved  the  injury  for  a  few  moments.  He  was  not  found  for  some  time  after 
the  collision  occurred,  but  life  was  not  extinct  when  he  was  found.  He  still 
breathed,  althougrh  he  died  before  he  could  be  removed  from  the  wreck." 

And  the  court  held  that  as  the  decedent  had  lived  after  the  injury, 
a  cause  of  action  therefore  accrued  in  his  favor.  In  Beeler  v.  Butte 
&  London  C.  D.  Co.,  41  Mont.  465,  110  Pac.  528,  it  did  not  appear 
that  Beeler's  death  was  instantaneous,  but  on  the  contrary  there  was 
sufficient — 

"competent  evidence  in  the  record  to  support  the  conclusion  that  he  lived  an 
appreciable  time  after  the  injuries  were  sustained." 

The  court  approved  an  instruction  to  the  jury  that  if  they  found 
for  the  plaintiff,  they  were  limited  to  the  sum  of  money  which  would 
have  compensated  Beeler  for  the  pain  and  suffering  of  mind  and  body 
which  the  injuries  caused,  between  the  time  when  he  was  injured 
and  the  time  when  he  died,  "if  he  survived  the  injuries  for  any  length 
of  time."  From  these  decisions  w©  deduce  the  Montana  rule  to  be 
that  if  death  is  instantaneous,  there  can  be  no  recovery,  but  that  if 
the  person  injured  survived  the  injuries  an  appreciable  length  of  time, 
damages  may  be  recovered. 

[2]  The  court  below  was  of  the  opinion  that,  from  all  the  facts 
and  circumstances,  the  jury  could  reasonably  infer  that  the  coUisiwi 
did  not  kill  the  deceased,  and  that  he  lived  until  he  fell  from  the  wagon 
and  was  fatally  run  over  by  the  train  wheels,  and  that  this  was  not 
a  mere  conjecture,  but  a  probable  inference  which  reasonable  men 
might  draw,  and  that  a  cause  of  action  accrued  at  the  tort's  incep- 
tion. This  view  of  the  case  assumes  that  a  cause  of  action  for  per- 
sonal injuries  and  suffering  may  have  arisen  before  any  injury  is 
proven  to  have  been  sustained.  There  is  no  proof  in  the  case  that 
the  deceased  was  injured  by  the  collision  whereby  the  engine  picked 
up  and  carried  along  the  wagon  in  which  he  was,  or  that  he  suffered 
any  injury  before  he  fell  tmder  the  car  wheels,  or  that  on  falling 
frcMn  the  wagon  he  was  not  instantly  killed.  It  is  to  be  borne  in 
mind  that  the  damages  recoverable  in  such  a  case  are  for  what  was 
incurred  and  suffered  while  the  injured  person  lived,  and  that  the 
right  of  action  must  have  accrued  to  him  in  his  Hfetime.  In  Ken- 
nedy V.  Standard  Sugar  Refinery,  125  Mass.  90,  28  Am.  Rep.  214, 
the  plaintiff's  intestate,  while  working  on  a  platform,  by  reason  of 
a  defect  in  the  platform,  fell  a  distance  of  20  feet  to  the  ground,  and 
was  immediately  rendered  unconscious  and  subsequently  died.  The 
court  admitted  as  an  abstract  proposition  of  law  that  if  a  man  is 
precipitated  from  a  height  by  the  negligence  of  another,  he  may  re- 
cover as  one  element  of  his  damages  for  any  mental  suffering  he  may 
prove  he  endured  during  his  fall.    The  court  said : 

"The  plaintiff  was  entitled  to  recover  only  such  damages  as  she  proved 
were  sustained  by  her  intestate.  The  burden  of  proof  was  upon  her  to  show 
that  the  intestate  endured  mental  suffering  during  the  fall,  before  tie  jury 
could  allow  any  damages  on  that  account." 

And  the  court  added : 

"Whether  he  suffered  any  mental  terror  or  distress  is  purely  a  matter  of 
conjecture.    The  plaintiff  therefore  could  recover  nothing  on  this  account" 
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In  Moran  v.  HoUings,  125  Mass.  93,  the  plaintiff  offered  to  show 
that  by  reason  of  the  defendant's  negligence,  her  intestate  fell  a 
distance  of  40  feet  through  four  hatchways,  and  was  instantly  killed 
by  striking  on  the  lower  floor  of  the  defendant's  building,  and  con- 
tended that  in  falling  through  the  hatchways,  he  might  have  struck 
against  some  obstacle,  thereby  receiving  injuries  for  which  he  might 
have  recovered  damages,  but  no  evidence  was  offered  on  that  point. 
The  court  held  that  there  was  no  proof  of  injuries  during  the  lifetime 
o£  the  intestate  for  which  damages  could  be  recovered.  In  The 
Corsair,  145  U.  S.  335,  348,  12  Sup.  Ct.  949,  953  (36  L.  Ed.  727)  the 
court  said: 

"But  the  very  fact  that  she  died  by  drowning  indicates  that  her  sufferings 
must  have  been  brief,  and,  in  law,  a  mere  incident  to  her  death.  Her  fright 
for  a  few  minutes  is  too  unsubetantial  a  basis  for  a  separate  estimation  of 
damages." 

The  court  in  that  case  cited  the  two  Massachusetts  decisions  above 
referred  to,  also  HoUenbeck  v.  Berkshire  Railroad  Co.,  9  Cush.  (Mass.) 
478,  in  which  Chief  Justice  Shaw  said: 

**The  question,  in  deciding  whether  any  case  is  within  the  statute  is  whether 
the  sufferer  survived ;  that  is,  lived  after  the  act  was  done  which  constitutes 
the  cause  of  action.  Life  or  death — ^that  is  the  test  If  the  death  was  in- 
stantaneous, and,  of  course,  simultaneous  with  the  injury,  no  right  of  action 
accrues  to  the  person  killed,  and,  of  course,  none  to  which  the  statute  can 
apply.  But  if  the  party  survives,  lives  after  it,  the  right  of  action  accrues  to 
Mm,  as  a  person  in  esse,  and  his  subsequent  death  does  not  defeat  it,  but, 
by  operation  of  the  statute,  vests  in  it  the  personal  representative.'* 

In  Corcoran  v.  Boston  &  Albany  Railroad,  133  Mass.  507,  the  court 
said: 

"It  is  impossible  to  tell  from  the  evidence  how  the  intestate  fell  from  the 
cars,  what  he  was  doing  at  the  time,  whether  his  death  was  instantaneous, 
or  whether  he  endured  any  conscious  suffering  before  his  death.  These  ques- 
tions are  left  to  conjecture.  The  evidence  would  not  justify  the  jury  in 
finding  that  the  plaintiff  had  sustained  the  burden  of  proof  which  was  upon 
her  as  to  these  points." 

In  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Dawson,  68  Ark.  1,  56  S.  W. 
46,  a  case  very  similar  to  the  case  at  bar,  the  deceased  was  struck 
by  a  train  and  had  been  pushed  along  the  track.  One  of  her  le^s 
had  been  cut  oflF  above  the  knee,  and  the  skull  was  broken.  The 
court  said: 

"Plaintiff*8  case  is  based  on  the  theory  that  the  child  was  struck  and  run 
over  by  the  engine ;  and,  as  no  witness  saw  her  after  she  was  struck,  until 
the  entire  train  had  passed,  the  argument  that  she  received  her  mortal  in- 
juries, not  from  the  engine,  but  from  the  cars  behind,  is  based  on  conjecture 
only.    It  is  purely  guesswork,  and  not  sufficient  to  sustain  the  judgment." 

In  the  case  at  bar  we  think  there  was  no  evidence  to  go  to  the 
jury  to  show  that  the  plaintiff's  intestate  suffered  for  any  appreciable 
time  before  he  died,  and  in  reaching  this  conclusion  we  take  into 
view  all  the  facts  and  circumstances  shown  by  the  testirnony.  We  do 
uot  say  that  the  obvious  circumstances  attending  an  injury  to  a  per- 
son from  which  he  dies  may  not  be  such  as  to  justify  the  conclusion 
that  suffering  preceded  death.     Such  an  inference  may  be  properly 
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drawn,  for  instance,  where  one  is  slowly  smothered  to  death,  or  where, 
as  in  Clark  v.  Manchester,  64  N.  H.  471,  13  Atl.  867,  death  was 
caused  by  drowning  in  muddy  and  slimy  water.  In  those  cases,  from 
the  very  laws  of  nature,  it  is  deducible  that  there  must  have  been 
physical  and  mental  pain.  But  in  the  case  at  bar,  we  find  no  fact 
which  justifies  more  than  a  conjecture  that  the  plaintiff's  intestate 
endured  physical  pain  or  suflFering  before  his  death. 
The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  triaL 


(226  Fed.  430) 

KAPPLB  v.  DUTTON.* 

In  re  LENNIG  ENGINEERING  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  4,  1915.) 

No.  2580. 

1.  Fabtnebship  ^s»232 — Pabtnebship  Pbopebtt — Claims. 

Where,  at  a  time  when  a  firm  was  solvent,  one  of  the  members  sold  his 
interest  to  the  other,  who  agreed  to  assume  payment  of  the  partnership 
debts,  the  seller  partner  lost  his  right  to  require  partnership  property  to 
be  devoted  to  the  payment  of  partnership  debts;  and  hence,  on  the  sub- 
sequent bankruptcy  of  a  corporation  created  by  the  purchasing  partner, 
the  seller  cannot  compel  the  application  of  partnership  property  to  the 
payment  of  firm  debts. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  H  481,  482; 
Dea  Dig.  <9=>232.] 

2.  CouBTS  ^»372 — Fbdebal  Coubts — Rules  of  Decision. 

A  decisicm  of  the  California  courts  that  partnership  property,  regard- 
less of  a  sale  by  one  partner  of  his  interest  to  his  copartner,  must  be  ap* 
plied  to  firm  debts,  though  the  firm  was  solvent  at  the  time  of  the  sale  and 
the  purchaser  assumed  payment  of  the  firm  debts,  is  not  a  rule  of  prop- 
erty, nor  one  involving  the  construction  of  a  state  statute,  and  so  Is  not 
binding  on  the  federal  court,  being  a  mere  declaration  of  a  principle  of 
equity. 

[Kd.  Note.— For  other  cases,  see  Courts,  CJent  Dig.  S§  977-979;  Dec 
Dig.  <8=>372. 

Conclusiveness  of  judgment  between  federal  and  state  courts,  see  notes 
to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Morgan,  21  C.  C.  A.  478 ;  Union  & 
Planters'  Bank  v.  City  of  Memphis,  49  C.  C.  A.  468;  Converse  v.  Stewart, 
118  C.  C.  A.  215.] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  First  Division  of  the  Northern  District  of  Cal- 
ifornia, in  Bankruptcy ;   Maurice  T.  Dooling,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Lennig  Engineering  Com- 
pany. Application  by  J.  W.  Rapple  against  Harry  A.  Dutton,  as 
trustee,  to  compel  the  trustee  to  apply  partnership  assets  to  the  pay- 
ment of  a  firm  debt  The  application  was  denied,  and  the  aj^licant 
petitions  for  review.    Petition  to  review  dismissed,  and  order  affirmed. 

The  petitioner,  Rai^le,  in  a  petition  for  revision  of  a  proceeding  In  bank- 
ruptcy, presents  for  review  a  ruling  of  the  District  Court  upon  the  petition- 
er's right  to  require  the  application  of  a  partnership  asset  to  the  payment  of 
a  debt  of  one  of  the  partnership  creditors,  which  debt  had  been  reduced  to 

^=»For  other  cases  see  same  topic  A  KET-N UMBER  in  all  Key-Numbered  DlgesU  it.  Indexes 
'Rehearing  denied  November  1,  1915. 
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Jadgment  against  the  partnership  and  its  members.  The  partnership  con- 
sisted  of  Rapple  and  Lennlg.  On  December  30,  1910,  it  was  dissolved  by 
mntnal  consent,  and  Lennig  bought  out  Rapple's  interest,  took  over  the 
partnership  assets,  and  assumed  payment  of  the  partnership  debts.  He  paid 
Rapple  for  his  interest  $6,000  cash,  and  gave  him  a  note  for  $2,800.  There 
was  no  agreement  that  the  partnership  assets  should  be  used  for  the  payment 
of  the  partnership  debts.  It  does  not  appear  that  the  partnership  was  then 
insolvent,  or  that  the  transfer  was  not  made  in  good  faith.  Lennig  continued 
the  business  as  sole  owner  until  August  5,  1911,  when  he  organized  the 
Lennig  Engineering  Company,  a  corporation,  and  transferred  to  it  the  assets 
of  the  business,  receiving  in  payment  therefor  the  whole  of  the  capital  stock 
excepting  four  shares,  which  were  used  to  qualify  directors.  About  a  year 
later  the  corporation  was  adjudged  a  bankrupt.  Among  the  assets  that  came 
Into  the  hands  of  the  trustee  in  bankruptcy  was  a  fund  of  $783.44,  which 
arose  as  profits  upon  the  completion  of  a  contract  which  had  been  entered 
into  by  the  copartnership  before  its  dissolution.  The  Asbestos  Manufacturing 
&  Supply  Company,  a  general  creditor  of  the  copartnership,  had  obtained  a 
Judgment  against  the  partnership  and  the  members  thereof,  and  It  filed  Its 
claim  in  bankruptcy  against  the  bankrupt,  the  Lennig  Engineering  Com- 
pany. The  question  here  presented  Is  whether  the  District  Court  erred  in 
affirming  the  order  of  the  referee,  denying  the  petitioner's  application. 

J.  C.  Campbell,  Weaver,  Shelton  &  Levy,  of  San  Francisco,  Cal.,  for 
petitioner. 

Mansfield  &  Newmark  and  Milton  Newmark,  all  of  San  Francisco, 
Cal.,  for  respondent. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  petitioner's  contention  is  based  upon  the  decision  in  Conroy  v. 
Woods,  13  Cal.  626,  73  Am.  Dec.  605,  in  which  the  court  said : 

"This  was  partnership  property,  bound  for  partnership  debts  when  the  firm 
was  in  existence,  and  it  continued  to  be  bound  for  those  debts  after  the  sale 
to  this  partner,  especially  when  he  assumed,  as  a  part  of  the  transaction  of 
pnrchase,  the  payment  of  those  debts," 

—and  it  is  contended  that  the  decision  has  become  a  rule  of  property 
rights  in  California  which  the  bankruptcy  court  was  bound  to  observe, 
and  the  petitioner  contends,  further,  that,  irrespective  of  the  effect 
of  that  decision,  the  rule  so  announced  therein  is  applicable  here  for 
the  reason  that  the  gist  of  the  case  is  the  retiring  partner's  equity 
invoked  in  respect  to  a  firm  asset  which  is  in  the  custody  of  the  court. 
The  doctrine  of  Conroy  v.  Woods  is  against  the  very  decided  weight 
of  authority.    In  30  Cyc.  545,  it  is  said : 

"A  valid  sale  of  a  partnership  property  by  the  firm  to  one  or  more  of  its 
members,  or  to  a  new  firm  In  which  some  of  the  former  partners  are  mem- 
bers, puts  an  end  to  the  old  partnership  title,  and  destroys  the  lien  of  the 
partners  thereon,  as  well  as  the  preference  of  the  old  partnership  creditors 
therein  over  the  individual  creditors  of  the  purchasing  partner." 

The  same  rule  is  announced  in  22  Am.  &  Eng.  Enc.  of  Law,  133;  2 
Lindley  on  Partnership,  §  603 ;  and  Bates  on  Partnership,  §  550.  In 
Loveland  on  Bankruptcy  (4th  Ed.)  554,  it  is  said : 

"A  sale  by  one  partner  to  his  copartner,  when  the  firm  is  Insolvent,  which 
if  held  would  operate  to  apply  the  property  of  the  retiring  partner  to  the 
payment  of  the  individual  debts  of  the  partner  purchasing,  is  considered 
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fraudulent  and  the  property  distributed  as  firm  property.  But  it  Is  com- 
petent for  solvent  partners  to  make  any  arrangements  which  they  think 
proper  with  respect  to  their  joint  property  in  the  partnership,  or  the  sep- 
arate property  of  the  partners,  and  to  alter  the  character  of  the  property 
so  as  to  convert  joint  into  separate  property,  and  vice  versa.  Such  agree- 
ment, if  made  bona  fide,  will  bind  their  creditors,  and  in  the  event  of  bank- 
ruptcy-the  property  will  be  administered  as  firm  or  separate  pr(q;)erty,  accord- 
ing to  the  character  which  the  partners  have  placed  upon  it" 

Of:  similar  import  is  Remington  on  Bankruptcy  (2d  Ed.)  2269. 

The  rule  deducible  from  these  authorities  is  that  when  a  member 
of  a  solvent  copartnership  sells  in  good  faith  his  interest  to  his  co- 
partner, and  the  latter  assumes  the  payment  of  the  debts,  the  retiring 
partner  loses  his  equitable  right  to  require  that  the  partnership  assets 
be  applied  to  the  payment  of  the  partnership  debts.  In  Fitzpatrick  v. 
Flannagan,  106  U.  S.  648,  654,  1  Sup.  Ct  369,  374  (27  L.  Ed.  211), 
the  court  held  that  the  right  of  a  partnership  creditor  to  appropriate 
the  partnership  properties  specifically  to  the  payment  of  his  debt  in 
equity  in  preference  to  creditors  of  an  individual  partner  is  derived 
through  the  retiring  partner,  whose  original  right  it  is  to  have  the 
partnership  assets  applied  to  the  payment  of  partnership  obligations, 
and  said : 

"And  this  equity  of  the  creditor  subsists  as  long  as  that  of  the  partner, 
through  which  it  is  derived,  remains;  that  is,  so  long  as  the  partner  him- 
self 'retains  an  interest  in  the  firm  assets,  as  a  partner,  a  court  of  equity 
will  allow  the  creditors  of  the  firm  to  avail  themselves  of  his  equity,  and  en- 
force through  it  the  application  of  those  assets  primarily  to  payment  of  the 
debts  due  them,  whenever  the  property  comes  under  its'  administratloii.' 
♦  ♦  ♦  Hence  it  follows  that,  'if  before  the  interposition  of  the  court  Is 
asked  the  property  has  ceased  to  belong  to  the  partnership,  if  by  a  bona 
fide  transfer  it  has  become  the  several  property  either  of  one  partner  or  of 
a  third  person,  the  equities  of  the  partners  are  extinguished,  and  consequently 
Che  derivative  equities  of  the  creditors  are  at  an  end.* " 

The  court,  in  that  case,  cited  and  approved  the  ruling  of  the  Su- 
preme Court  of  Mississippi  in  Schmidlapp  &  Bros.  v.  Currie  &  Co., 
55  Miss.  597,  30  Am.  Rep.  530,  in  which  the  court  said: 

"If  at  a  time  when  the  firm  was  stiU  in  existence,  when  no  legal  liens  of 
any  sort  had  attached,  when  it  was  neither  bankrupt  nor  contemplating 
bankruptcy,  all  the  members  have  agreed  to  a  particular  disposition  of  its 
assets,  and  that  disposition  is  neither  colorable  nor  fraudulent — that  is  to 
say,  is  upon  a  bona  fide  consideration,  and  reserves  no  benefit  to  the  grantors 
— inasmuch  as  none  of  the  partners  can  be  heard  to  complain  of  such  dis- 
position, so  none  of  the  creditors  of  the  firm,  or  of  the  individual  members 
compering  it,  can  question  or  attack  it" 

The  principle  so  declared  in  Fitzpatrick  v.  Flannagan  was  reaffirmed 
in  Huiskamp  v.  Moline  Wagon  Co.,  121  U.  S.  310,  7  Sup.  Ct.  899,  30 
L.  Ed.  971.  So  in  Sargent  v.  Blake,  160  Fed.  57,  87  C.  C.  A.  213,  17 
L.  R.  A.  (N.  S.)  1040,  IS  Ann.  Cas.  58,  the  court  said : 

"The  right  of  the  creditors  of  the  partnership  to  payment  out  of  the  part- 
nership property  in  preference  to  the  individual  creditors  is  the  mere  right  of 
subrogation  or  derivation  to  enforce  this  right  of  one  of  the  partners  after 
the  partnership  property  has  been  placed  in  the  custody  of  the  law.  Until  it 
has  been  so  placed  each  partner  has  plenary  power  at  any  time  to  release  or 
waive  this  right,  and  if  each  partner  has  done  so  and  at  the  time  the  property 
comes  within  the  jurisdiction  of  a  court,  no  partner  has  this  right,  then 
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no  creditor  of  tlie  partnership,  has  it,  for  a  stream  cannot  rise  higher  than 
its  source/' 

In  such  cases  it  is  held  that  the  debts  which  were  formerly  partner- 
ship debts  become  the  individual  debts  of  the  continuing  partner  in 
all  cases  where  the  firm  was  solvent  and  the  transaction  was  not  tainted 
with  fraud.  In  re  Montgomery,  3  Ben.  565  [Fed.  Cas.  No.  9,728]  ; 
In  re  Long,  7  Ben.  141  [Fed.  Cas.  No.  8,476] ;  In  re  Wiley,  4  Biss. 
214  [Fed.  Cas.  No.  17,656] ;  In  re  Keller  (D.  C.)  109  Fed.  118;  In 
re  Kolber  (D.  C.)  193  Fed.  281. 

A  different  rule  applies  where  the  transfer  is  by  one  of  two  part- 
ners to  the  other  of  his  interest  in  an  insolvent  corporation.  Such  a 
transfer  is  fraudulent  in  law  as  against  the  partnership  creditors.  That 
rule  was  applied  in  the  two  decisions  upon  which  the  petitioner  prin- 
cipally relies.  In  re  Terens  (D.  C.)  175  Fed.  495 ;  In  re  Filmar,  177 
Fed.  170,  100  C.  C.  A.  632.  In  the  first  of  those  cases,  insolvency 
was  expressly  adverted  to  as  the  ground  of  decision.  In  the  second 
case,  Swigert,  one  of  the  partners,  sold  his  interest  in  the  business  to 
Filmar,  his  copartner,  in  consideration  of  a  payment  of  a  small  sum 
of  money  and  Filmar's  agreement  to  pay  the  partnership  debts.  The 
opinion  recites  that  the  partnership  assets  were  then  in  excess  of  the 
partnership  debts,  but,  notwithstanding  that  fact,  it  may  be  assumed 
that  the  partnership  was  found  to  be  insolvent,  for  within  six  weeks 
after  the  dissolution  Filmar  filed  his  voluntary  petition  in  bankruptcy. 
Both  the  creditor  of  the  partnership  and  Swigert  petitioned  the  court 
in  bankruptcy  to  allow  payment  of  the  debt  from  the  assets  ahead  of 
the  claims  of  Filmar's  individual  creditors.    The  court  said : 

"With  the  property  in  custody  and  all  the  parties  present,  and  no  rights 
of  innocent  purchasers  or  transferees  having  intervened,  a  court  of  general 
equity  powers  would  concededly  award  priority  to  Lippincott,  because  there 
had  been  no  application  of  the  property,  with  the  consent  of  the  partners, 
to  the  payment  of  individual  debts,  ♦  ♦  ♦  because  Lippincott  in  his  own 
right  as  a  partnership  creditor  would  be  entitled  to  equity's  rule  of  distribu- 
tion, and  because  Swigert  for  his  own  protection  would  have  the  right  to 
ask  that  Lippincott  be  first  paid." 

That  doctrine  is  in  accord  with  the  weight  of  authority  when  applied 
to  the  case  of  a  transfer  of  an  interest  in  an  insolvent  partnership. 

[2]  The  contention  of  the  petitioner  that  the  rule  established  by 
Conroy  v.  Woods  is  binding  upon  the  federal  court  in  bankruptcy 
because  it  is  a  rule  of  property  for  the  state  of  California  is  without 
merit  That  decision  involves  no  construction  of  a  state  statute,  nor 
does  it  establish  a  rule  of.  property,  but  it  decides  a  principle  of  equity 
only,  and  it  is  not  binding  on  a  federal  court.  Lane  v.  Vick,  3  How. 
464,  11  L.  Ed.  681;  Gates  v.  Bank,  100  U.  S.  239,  25  L.  Ed.  580; 
Railroad  Co.  v.  National  Bank,  102  U.  S.  14,  26  L.  Ed.  61 ;  Liverpool, 
etc..  Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  469,  32 
L  Ed.  788.  This  rule  is  especially  applicable  to  questions  of  equity 
law,  as  to  which  federal  and  state  courts  appeal  to  the  same  sources 
of  information.  Butler  v.  Douglass  (C.  C.)  3  Fed.  612;  Loewe  v. 
California  State  Federation  of  Labor  (C.  C.)  189  Fed.  714.  In  John 
Deere  Plow  Co.  v.  McDavid,  137  Fed.  802,  70  C.  C.  A.  422,  it  was 
held  that  whether  a  creditor  of  a  bankrupt  is  entitled  to  a  preference 
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on  the  ground  that  the  claim  is  based  on  the  bankrupt's  misappropria- 
tion of  a  trust  fund  does  not  depend  on  the  construction  of  the  con- 
tract between  the  parties,  but  on  a  rule  of  preference  in  equity,  as  to 
which  the  federal  decisions,  and  not  those  of  the  state,  must  control. 
The  petition  to  review  is  dismissed,  and  the  order  of  the  district 
court  is  affirmed. 


(226  Fed.  434) 

HOUSTON  OIL  CO.  OF  TEXAS  et  al.  v.  GOODRICH  et  aL* 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  4,  1915.) 

No.  2748. 

1.  Evidence  ^s»343 — ^Record—Deed. 

In  an  action  to  recover  realty,  the  record  of  a  deed  which  was  a  link 
in  the  chain  of  defendant's  record  title  was  inadmissible,  where  the  book 
contcining  the  purported  copy  was  one  used  for  recording  conveyances  in 
a  county  which  never  had  any  constitutional  existence,  and  where  it  did 
not  purport  to  have  been  proven  before  the  proi)er  officers  of  soch  dlsr 
trict,  or  other  legal  officer,  within  Act  Jan.  6,  1844  (2  Gammel's  Early 
Laws  of  Texas,  p.  922),  but  was  acknowledged  before  a  notary  public,  who 
then  had  no  authority  to  take  acknowledgments  of  deeds. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §{  9()»-915;  Dec. 
Dig.  «=>343.1 

\L  Appeal  and  Ebbob  ^=»105S — Habmless  Ebrob — Exclusion  of  Evidence. 

In  an  action  to  recover  realty,  error,  if  any,  in  the  exclusion  <rf  the 
record  of  a  deed  which  was  a  link  in  the  chain  of  defendant's  title,  even  if 
regarded  as  legal  evidence  of  the  making  of  the  deed,  but  recorded  in  a 
book  not  entitled  to  recognition,  was  harmless,  where  the  grantor's  later 
deed,  from  which  plaintiff  deraigned  title,  was  in  no  way  deprived  of  the 
precedence  acquired  by  a  prior  record ;  Acts  Tex.  1907,  a  165,  validating 
the  record  of  instruments  not  entitled  to  record,  in  terms  not  applying  as 
against  a  prior  recorded  conveyance,  under  which  an  adverse  claim  to  the 
land  described  in  it  was  asserted  during  the  first  10  years  that  the  instru- 
ment was  on  record,  and  the  acts  of  1841  and  18(X)  (2  Gammers  Early 
Laws  of  Texas,  p.  (j:V2  ;  4  Gammel's  Early  I^ws  of  Texas,  p.  1437),  validat- 
ing such  instruments,  referring  to  instruments  not  entitled  to  record  found 
copied  in  a  county  book  entitled  to  recognition  as  a  legal  public  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Out.  Dig.  U  4195, 
4200-4204,  4206;   Dea  Dig.  <8=>1058.] 

Ik  Deeds  ^=>195 — Vendob  and  Pubchaseb  ^»242 — Considebation — Good 
Faith — Bubden  of  Pboop. 

In  an  action  to  recover  realty,  the  burden  of  proving  that  a  deed  to  one 
under  whom  plaintiff  claimed  was  unsupported  by  a  valuable  consideni- 
tion,  or  that  the  grantee  therein  had  notice  of  a  prior  conveyance  by  his 
grantor,  was  upon  the  defendants. 

[FA.  Note. — For  other  cases,  see  Deeds,  Cent  Dig.  §§  584-586;  Dec. 
Dig.  <@=>19«5;  Vendor  and  Purchaser,  C^ent  Dig.  §§  603-605;  Dea  Dig. 
<g=»242.] 

4.  Ejectment  ^=>16 — Rights — Inactivitt. 

In  the  absence  of  a  statute,  other  than  the  ordinary  statute  of  limita- 
tions in  favor  of  adverse  possessors,  to  that  effect,  the  holder  of  the  le- 
gal record  title  to  land,  not  divested  by  another's  adverse  possession  for 
a  period  sufficient  to  confer  title,  or  in  any  other  way  recognized  by  law, 
is  not  deprived  of  the  right  to  sue  for  a  recovery  of  the  land  as  a  conse- 

e=;»For  other  casM  see  same  topic  &  KEY-NUMUBR  Id  all  Key-Numbered  Dige^u  &  InJexe* 
^Rehearing  denied  November  19,  1915. 
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qnence    of  the   preyious  failure   of   himself   and   his  predecessors   to 
exercise  the  rights  of  dominion  and  possession  which  the  title  conferred. 
[Ed.  Note. — ^For  other  cases,  see  Ejectment,  Cent  Dig.  §§  30-41;   Dec. 
Dig.  «&=>16.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas;  Gordon  Russell,  Judge. 

Action  at  law  by  Cornelia  G.  Goodrich  and  others  against  the  Hous- 
ton Oil  Company  of  Texas  and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal.     Alarmed. 

See,  also,  213  Fed.  136,  129  C.  C.  A.  488. 

H.  O.  Head,  of  Sherman,  Tex.,  and  Oswald  S.  Parker  and  T.  M. 
Kennerly,  both  of  Houston,  Tex.,  for  plaintiffs  in  error. 

W.  D.  Gordon,  Thomas  J.  Baten,  Eugene  E.  Easterling,  and  H.  M. 
Whitaker,  all  of  Beaumont,  Tex.,  for  defendants  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

WALKER,  Circuit  Judge.  1.  The  evidence  adduced  in  the  trial 
now  under  review,  bearing  upon  the  issue  as  to  the  genuineness  of  the 
deed  from  the  original  grantee  of  the  land  sued  for,  Charles  A.  Felder, 
to  John  A.  Veatch,  which  was  a  link  in  the  chain  of  title  asserted  by 
the  plaintiffs,  was  like  that  considered  in  the  opinion  rendered  on  the 
former  writ  of  error  (Houston  Oil  Co.  of  Texas  v.  Goodrich,  213  Fed. 
136,  129  C.  C.  A.  488),  in  that  it  was  not  such  as  to  require  a  submis- 
sion by  the  court  to  the  jury  of  the  issue  of  forgery.  There  was  no 
evidence  which  furnished  substantial  support  for  a  finding  against  the 
genuineness  of  that  instrument. 

[1J  2.  It  seems  that  the  court  did  not  err  in  excluding  the  evidence 
offered  as  a  record  of  a  deed  of  Charles  A.  Felder  to  William  A. 
Daniels,  which  was, a  link  in  the  chain  of  the  record  title  relied  on  by 
the  defendants.  The  book  containing  the  offered  copy  of  the  instru- 
ment was  one  which  had  been  used  for  recording  conveyances  in  the 
pseudo  county  or  district  of  Menard,  which  never  had  any  legal  ex- 
istehce  because  of  the  constitutional  invaHdity  of  the  statute  which 
undertook  to  create  it.  The  only  statute  to  which  we  have  been 
referred  as  having  the  effect  of  giving  legal  validity  to  such  a  record 
is  an  act  of  January  6,  1844  (2  Gammel's  Early  Laws  of  Texas,  p. 
922),  which  by  its  express  terms  is  confined  in  its  operation  to  "deeds, 
and  other  instruments  of  writing,  which  have  been  duly  proven  before 
the  proper  officers  of  such  district,  or  other  legal  officers."  The  instru- 
ment in  question  did  not  purport  to  have  been  so  proven ;  the  acknowl- 
edgment of  it  having  been  taJken  before  a  notary  public,  an  officer  who 
at  the  time  the  deed  purported  to  have  been  made  did  not  have  au- 
thority to  take  acknowledgments  of  conveyances  of  land. 

[2]  3.  Even  if  what  was  offered  be  regarded  as  legal  evidence  of 
the  making  of  the  deed  of  Felder  to  Daniels,  the  exclusion  of  that  evi- 
dence was  error  without  injury,  unless  Felder's  deed  of  later  date  to 
Veatch,  through  which  the  plaintiffs  deraigned  title,  was  in  some  legal 
way  deprived  of  the  precedence  which  it  acquired  by  its  prior  record. 

$=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  ali  Key-Numbered  Digests  &  InUexea 
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A  statute  of  1907  (Acts  1907,  p.  308,  c.  165),  which  is  relied  on  in  this 
connection,  does  not  have  the  effect  which  is  sought  to  be  attributed 
to  it.  That  statute  by  its  terms  does  not  apply  as  against  a  prior  re- 
corded conveyance  under  which  an  adverse  claim  to  the  land  described 
in  it  was  asserted  during  the  first  ten  years  that  the  instrument  need- 
ing validation  was  upon  the  record.  It  undertakes  to  validate  the 
record  of  an  instrument  which,  when  it  was  registered  for  record,  was 
not  entitled  to  be  recorded,  because  not  duly  proven,  only  when  no 
claim  adverse  or  inconsistent  to  that  evidenced  by  such  instrument 
shall  have  been  asserted  during  that  ten  years.  Sims  v.  Sealy,  S3  Tex. 
Civ.  App.  518,  116  S.  W.  631.  That  the  adverse  and  inconsistent 
claim  under  the  prior  recorded  deed  of  Felder  to  Veatch  was  asserted 
within  that  time  clearly  appears  from  the  public  records,  which  show 
sales  and  conveyances  of  that  claim  by  successive  holders  of  it  during 
that  period.  The  plaintiffs  in  error  can  derive  no  benefit  from  the 
statute  referred  to,  as  the  adverse  and  inconsistent  claim  of  titie  based 
upon  the  same  grantor's  prior  recorded  deed  to  Veatch  is  shown  by  the 
public  records  not  to  have  been  dormant  during  the  period  mentioned 
by  the  statute.  Two  other  statutes  which  have  been  referred  to  in  this 
connection,  one  enacted  in  1841  and  the  other  in  1860  (2  Gammers 
Early  Laws  of  Texas,  p.  632;  4  Gammel's  Early  Laws  of  Texas,  p. 
1437),  each  validating  the  record  of  instruments  which,  when  they 
were  registered  for  record,  were  not  entitled  to  be  recorded,  plainly 
have  reference  to  instruments  found  copied  in  duly  authorized  books 
of  public  record,  and  not  to  instruments  found  copied  in  a  book,  such 
as  the  Menard  county  book  which  was  produced,  not  entitled  to 
recognition  as  a  legal  public  record,  except  in  so  far  as  such  recog- 
nition has  been  provided  for  by  statute. 

[3]  4.  The  burden  of  proving  that  the  deed  of  Felder  to  Veatch 
was  unsupported  by  a  valuable  consideration,  or  that  the  grantee 
therein  had  notice  of  a  prior  conveyance  by  his  grantor,  was  upon  the 
defendants.  Kimball  v.  Houston  Oil  Co.,  100  Tex.  336,  99  S.  W.  852; 
Houston  Oil  Co.  v.  Kimball,  103  Tex.  94,  122  S.  W.  533,  124  S.  W.  85. 
The  evidence  was  not  such  as  to  warrant  a  finding  by  the  jury  that  such 
burden  was  sustained. 

5.  No  claim  of  the  defendants. to  the  land  sued  for,  based  upon  a 
statute  of  limitations  other  than  the  five-year  statute,  was  so  supported 
by  evidence  of  the  required  continuous  and  uninterrupted  adverse 
possession  for  the  prescribed  period  as  to  entitle  the  defendants  to 
a  submission  of  the  issue  to  the  jury.  The  evidence  on  the  issue  ten- 
dered as  to  adverse  possession  for  five  years  was  not  such  as  to  re- 
quire a  finding  by  the  jury  in  favor  of  the  defendants  on  that  issue. 
The  evidence  bearing  on  that  issue  was  submitted  to  the  jury  under 
instructions  not  subject  to  adverse  criticism  from  the  plaintiffs  in 
error. 

[4]  6.  Much  has  been  said  in  the  argument  of  the  counsel  for  the 
plaintiflFs  in  error  about  the  failure  of  the  defendants  in  error  and 
those  under  whom  they  claim  to  acquire  possession  of  the  land  during 
the  long  period  of  the  existence  of  the  claim  which  is  asserted  by  the 
suit    The  only  statute  relied  upon,  or  of  which  we  are  aware,  other 


Digitized  by  VjOOQIC 


THE  YUCATAN  267 

than  ordinary  statutes  of  limitation  in  favor  of  adverse  possessors, 
which  purports  to  give  to  a  grantee's  failure  to  assert  the  right  to  land 
which  a  conveyance  to  him  purported  to  confer  the  effect  of  impairing 
that  right  in  favor  of  the  holder  of  an  inconsistent  claim  is  the  one 
of  1907  above  mentioned,  the  terms  of  which,  as  above  stated,  make  it 
inapplicable  to  the  facts  of  this  case.  In  the  absence  of  a  statute 
having  such  an  effect,  the  holder  of  the  legal  record  title  to  land,  not 
divested  by  another's  adverse  possession  for  a  period  sufficient  to  con- 
fer title,  or  in  any  other  way  recognized  by  law,  is  not  deprived  of  the 
right  to  sue  for  and  recover  the  land  as  a  consequence  of  the  pre- 
vious failure  of  himself  or  of  his  predecessors  in  title  to  exercise  the 
rights  of  dominion  and  possession  which  the  title  conferred.  The 
defendants  having  failed  in  their  attack  on  the  record  title  relied  upon 
by  the  plaintiffs,  they  could  not,  without  sustaining  any  of  the  as- 
serted claims  to  the  land  sued  for  which  were  based  upon  alleged 
adverse  possession  of  it  for  periods  sufficient  to  bar  plaintiffs'  right  to 
recover,  be  entitled  to  hold  it  as  against  the  plaintiffs  because  of  the 
previous  inactivity  of  the  latter  or  of  their  predecessors  in  title  in  as- 
serting their  rights.  In  the  absence  of  a  statute  having  such  an  effect, 
the  age  of  the  record  title  to  land,  though  unaccompanied  by  posses- 
sion, does  not,  except  in  favor  of  an  adverse  possessor,  impair  the 
rights  it  confers  on  the  holder  of  it,  unless  it  has  been  divested,  or  the 
right  to  assert  it  has  been  lost  or  barred  in  some  way  provided  for 
by  law. 

The  conclusion  is  that  the  record  does  not  show  the  commission  of 
any  reversible  error,  and  the  judgment  is  therefore  affirmed. 


(228  Fed.  437) 

THE  YUCATAN. 

(Clrcnlt  Court  of  Appeals,  Ninth  Circuit    August  9, 1915.) 

No.  2578. 

1.  Collision  ^=>70— Moving  and  Moored  Vessel — Vessel  Lying  in  Fair- 

way. 

That  a  vessel  Is  lying  moored  In  the  fairway,  where  she  has  no  lawful 
right,  Is  not  a  bar  to  recovery  for  her  Injury  hi  collision,  where  the  mov- 
ing vessel,  by  proper  navigation  and  the  exercise  of  reasonable  care, 
could  have  avoided  the  collision. 

[Ed.  Note.~For  other  cases,  see  Collision,  Cent  Dig.  §§  91-100;  Dec. 
Dig.  <5=s>70.] 

2.  Navigable    Waters    ^s»20 — Drawbridges — Begulations    for    Opening 

Draw. 

Act  Aug.  18,  1894,  a  299,  §  5,  28  Stat  362  (Comp.  St  1913,  §  9973), 
regulating  drawbridges  over  navigable  streams,  and  the  regulations  of 
August  4,  1910,  made  thereunder,  which  provide  that  an  approaching  ves- 
sel, when  "not  less"  than  1,000  feet  distant,  shall  signal  for  the  opening  of 
the  draw,  must  be  construed  as  requiring  the  vessel  to  signal  when  ap- 
proximately 1,000  feet  distant,  and  where  appreciably  farther  away 
when  the  signal  Is  given  the  opening  of  the  draw  by  the  time  she  is 
witliln  1,000  feet  is  a  compliance  with  the  regulation. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §§  73-99 ; 
Dec  Dig.  «=»20.] 

^5»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Collision  ^»74 — ^Moving  and  Moobed  Vessel — Fault. 

Evidence  held  to  sustain  a  finding  that  a  collision  between  moving  and 
moored  vessels  was  due  solely  to  the  negligent  handling  of  the  moving 
vessel  and  her  failure  to  have  a  licensed  pilot. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  §  104;  Dec  Dig. 
<8=>74.] 

Appeal  from  District  Court  of  the  United  States  for  the  District 
of  Oregon;   Robert  S.  Bean,  Judge. 

Suit  in  admiralty  for  collision  by  the  State  of  Oregon  against  the 
steamship  Yucatan,  the  North  Pacific  Steamship  Company  claimant, 
with  cross-libel  against  the  State  of  Oregon  and  Multnomah  County. 
Decree  for  libelant,  and  claimant  appeals.    Affirmed. 

Sanderson  Reed  and  C.  A.  Bell,  both  of  Portland,  Or.,  for  appellant. 

A.  M.  Crawford,  Atty.  Gen.,  and  J.  A.  Beckwith,  of  Portland,  Or., 
for  appellee  State  of  Oregon. 

Walter  H.  Evans,  Dist.  Atty.,  and  George  Mowry,  both  of  Portland, 
Or.,  for  appellee  Multnomah  County. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

RUDKIN,  District  Judge.  At  midday  on  the  3d  day  of  March, 
1914,  the  steamship  Yucatan  was  lying  alongside  the  Globe  Milling 
Company  dock  on  the  east  side  of  the  Willamette  river  in  the  Port- 
land harbor,  headed  south,  or  upstream.  The  north  end  of  the  dock 
is  1,300  feet  south,  or  upstream,  from  the  Broadway  drawbridge  span- 
ning the  Willamette  river.  The  stern  of  the  vessel  was  about  40  feet 
south  of  the  north  end  of  the  dock.  The  United  States  steamship 
Boston,  under  lease  to  the  state  of  Oregon,  was  lying  at  her  moorings 
in  the  Willamette  river  between  the  Yucatan  and  the  drawbridge.  At 
the  time  in  question  the  master  of  the  Yucatan  undertook  to  leave 
the  dock  and  pass  down  the  river  through  the  drawbridge.  In  so  do- 
ing a  stem  spring  line  was  extended  from  the  offshore  quarter  on  the 
starboard  side  of  the  vessel  around  the  stern  and  fastened  to  a  cleat 
on  the  dock  about  midships.  All  other  lines  were  cast  off,  and  the 
engine  started  up  slowly,  thus  keeping  the  stern  spring  line  tight,  draw- 
ing the  vessel  up  the  dock,  and  swinging  the  bow  away  from  the  dock. 
As  soon  as  the  vessel  had  swung  away  from  the  dock  to  an  angle  of 
about  20  degrees  the  signal  to  open  the  draw  of  the  Broadway  bridge 
was  given ;  but  the  signal  was  not  heeded,  nor  was  any  signal  displayed 
showing  that  the  draw  could  not  be  operated.  When  the  vessel  had 
swung  off  to  an  angle  of  about  90  degrees  from  the  dock,  a  second 
signal  for  the  draw  was  given,  with  the  same  result.  The  danger  signal 
was  then  given,  and  the  draw  was  opened  soon  thereafter.  At  an 
angle  of  about  120  degrees  from  the  dock  the  line  was  cast  off  and 
the  vessel  proceeded  full  speed  ahead.  In  so  doing,  however,  the  ves- 
sel collided  with  the  protruding  guns  of  the  Boston,  causing  injury  to 
the  guns  and  their  casings,  and  totally  destroying  a  piano  on  board 
the  ship. 

^=:3For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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The  present  libel  was  filed  by  the  state  of  Oregon  against  the  steam- 
ship Yucatan,  and  her  engines,  boilers,  tackle,  apparel,  and  furniture, 
to  recover  damages  for  the  injury  thus  sustained.  The  North  Pacific 
Steamship  Company  appeared  as  claimant,  and  filed  a  cross-libel  against 
Multnomah  county,  claiming  damage  for  injury  received  by  the  Yucatan 
in  the  collision  by  reason  of  the  failure  of  the  bridge  tender  to  open 
the  draw  upon  proper  signal.  Issues  were  made  up,  and  the  follow- 
ing charges  of  negligence  were  laid  against  the  different  parties : 

First.  Negligence  on  the  part  of  the  state  of  Oregon  in  mooring  the 
Boston  in  the  fairway  and  in  permitting  the  guns  to  protrude  beyond 
the  rail. 

Second.  Negligence  on  the  part  of  Multnomah  county  in  failing  to 
open  the  drawbridge  in  obedience  to  the  signal  given  for  that  purpose. 

Third.  Careless  and  negligent  handling  of  the  Yucatan  by  the  master 
and  failure  to  have  a  licensed  pilot  on  board. 

The  court  below  found  that  the  proximate  cause  of  the  collision 
was  the  careless  and  negligent  handling  of  the  Yucatan  and  the  fail- 
ure to  have  a  licensed  pilot  on  board  familiar  with  the  winds  and  cur- 
rents. A  decree  of  condemnation  was  thereupon  entered  against  the 
vessel  for  the  damages  sustained  by  the  Boston,  and  dismissing  the 
cross-libel  against  Multnomah  county.  From  this  decree  the  libelant 
has  appealed. 

[1]  1.  Assuming  that  the  state  of  Oregon  was  guilty  of  negligence 
in  mooring  the  Boston  in  the  fairway,  and  in  permitting  her  guns  to 
extend  beyond  the  rail,  in  violation  of  the  ordinances  of  the  city  of 
Portland,  such  negligence  would  not  bar  a  recovery  if  the  collision 
could  have  been  averted  or  avoided  by  the  exercise  of  reasonable  dili- 
gence on  the  part  of  the  officers  of  the  Yucatan.  A  person  does  not 
invite  the  destruction  of  his  property  simply  by  leaving  it  exposed  in 
a  public  place,  even  though  his  act  in  so  doing  may  create  a  public 
nuisance.  It  is  admitted  that  the  Boston  lay  in  the  same  position  for 
several  months  preceding  the  collision,  that  she  and  her  guns  were  in 
plain  view,  and  that  the  Yucatan  could  have  passed  out  of  the  harbor 
without  collision  or  injury  by  the  exercise  of  reasonable  care  on  the 
part  of  the  master,  unless  tlie  negligence  of  the  county  in  failing  to 
open  the  drawbridge  caused  or  contributed  to  the  injury  in  such  meas- 
ure that  the  master  could  not  have  avoided  the  pending  collision  by 
the  exercise  of  reasonable  care  on  his  part.  The  negligence  of  the 
state,  if  negHgent  at  all,  would  not  bar  a  recovery,  unless  such  negli- 
gence caused  or  contributed  to  the  injury. 

[2]  2.  The  negligence  of  Multnomah  county  depends  upon  the  con- 
struction of  the  act  of  Congress,  and  the  regulations  of  the  War  De- 
partment made  pursuant  thereto.  Section  5  of  the  Act  of  August  18, 
1894  (28  Stat.  362),  provides  as  follows : 

*That  it  shall  be  the  duty  of  aU  persons  owning,  operating,  and  tending  the 
drawbridges  now  built,  or  which  may  hereafter  be  built  across  the  navigable 
rlTers  and  other  waters  of  the  United  States,  to  open,  or  cause  to  be  opened, 
the  draws  of  such  bridges  under  such  rules  and  regulations  as  in  the  opinion 
of  the  Secretary  of  War  the  public  interests  require  to  govern  the  opening  of 
drawbridges  for  the  passage  of  vessels  and  other  water  crafts,  and  such  rules 
and  regulations,  when  so  made  and  published,  shall  have  the  force  of  law. 
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Every  such  person  who  shall  wlllfally  fall  or  refuse  to  open,  or  cause  to  be 
opened,  the  draw  of  any  such  bridge  for  the  passage  of  a  boat  or  boats,  or  who 
shall  unreasonably  delay  the  opening  of  said  draw  after  reasonable  signal 
shall  have  been  given,  as  provided  in  such  regulations,  shall  be  deemed  guilty 
of  a  misdemeanor.    ♦    ♦    ♦ " 

Sections  1  and  2  of  the  regulations  promulgated  under  this  act,  ef- 
fective August  4,  1910,  are  as  follows : 

Section  1:  "When  at  any  time  during  the  day  or  night  a  vessel,  unable  to 
pass  under  the  closed  drawspan  of  any  one  of  the  above  bridges,  approaching 
it  from  a  distance  of  over  1,000  feet,  the  person  in  command  of  such  vessel 
shall  cause  to  be  sounded,  when  said  vessel  shall  be  at  a  distance  of  not  less 
than  1,000  feet,  the  prescribed  signal  and  shall  repeat  this  signal  until  it  is 
understood  at  the  bridge." 

Section  2:  "When  such  vessel  is  about  to  leave  a  landing  1,000  feet  or  less 
from  the  drawbridge,  with  the  intention  ot  passing  through  the  draw,  the 
person  In  command  shaU  cause  the  prescribed  signal  to  be  sounded  at  such 
Interval  before  leaving  the  landing  that  the  draw  may  be  opened  in  time  for 
the  vessel  to  pass." 

Section  6  provides  that  upon  hearing  the  signals  the  engineer  or 
operator  of  the  drawbridge  shall  promptly  open  3ie  draw,  with  certain 
exceptions  not  material  here. 

The  Yucatan  was  not  about  to  leave  a  landing  1,000  feet  or  less 
from  the  drawbridge,  and  the  case,  therefore,  f sdls  within  the  provi- 
sions of  section  1.  That  section  is  somewhat  indefinite.  It  will  be 
observed  that  it  fixes  the  minimum  distance,  but  prescribes  no  maxi- 
mum. A  signal  given  at  a  distance  of  2  or  3  miles  from  the  bridge 
would  be  a  literal  compliance  with  the  regulations,  and  under  section 
6  the  engineer  or  operator  of  the  bridge  must  promptly  open  the  draw. 
This,  however,  would  be  an  unreasonable  construction  of  the  r^^- 
lation.  The  right  of  navigation  does  not  take  away  the  right  to  cross 
the  river.  The  two  rights  coexist,  and  each  must  be  exercised  with 
reference  to  the  other,  just  as  the  right  to  trstvel  along  the  street  is 
qualified  by  the  right  to  cross  it.  The  navigator  must  yield  scMnething 
to  the  foot  passenger,  just  as  the  latter  must  yield  something  to  the 
navigator.     Oilman  v.  Philadelphia,  3  Wall.  713,  729,  18  L.  Ed.  96. 

At  the  time  the  first  signal  was  given  the  Yucatan  was  more  than 
1,300  feet  distant  from  the  drawbridge  and  was  headed  in  the  opposite 
direction.  According  to  the  testimony  of  the  appellant,  the  draw  was 
not  opened  for  from  14  to  19  minutes  after  the  first  signal  was  given. 
Yet  the  draw  was  actually  open  before  the  vessel  approached  within 
1,000  feet  of  the  bridge,  and  it  does  not  appear  that  its  approach  was 
delayed  materially,  if  at  all,  by  the  failure  to  sooner  open  the  draw. 
Had  the  draw  been  opened  immediately  upon  the  giving  of  the  first 
signal,  it  would  have  remained  open  and  an  obstruction  to  pubHc  travel 
across  the  bridge  for  almost  half  an  hour  in  order  to  allow  this  single 
vessel  to  pass.  Such  an  obstruction  to  travel  across  the  bridge  is  in 
our  opinion  unauthorized  and  unnecessary.  Escanaba  Co.  v.  Chicago, 
107  U.  S.  678,  682,  2  Sup.  Ct.  185,  27  L.  Ed.  442. 

The  testimony  clearly  shows  that  the  draw  was  in  fact  open  before 
the  vessel  approached  within  1,000  feet  of  the  bridge,  and  this  would 
seem  to  be  a  reasonable  and  practical  compliance  with  the  statute  and 
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the  regulations.  But,  if  there  was  some  unnecessary  and  unauthorized 
delay  in  opening  the  draw,  the  question  would  still  remain :  What  act 
of  negligence  was  the  proximate  cause  of  the  accident  ? 

[3]  3.  The  court  below  found  that  the  proximate  cause  was  the 
careless  and  negligent  handling  of  the  Yucatan,  coupled  with  the  fail- 
ure to  have  a  licensed  pilot  on  board  familiar  with  the  river,  the  winds, 
and  the  currents.  The  rule  is  well  established  that  the  findings  of 
the  trial  judge  in  admiralty  will  not  be  set  aside,  except  for  clear 
manifestation  of  error.  An  examination  of  the  record  convinces  us 
that  the  findings  on  the  question  of  negligence  and  proximate  cause 
are  fully  warranted  by  the  testimony,  and  the  decree  is  accordingly 
affirmed* 


(226  Fed.  441) 

COAL  &  IRON  RY.  CO.  v.  RBHEJU). 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    September  14,  1915.) 

No.  1356. 

Appeal  and  Ebbob  ^=>1195 — Law  of  the  Case — ^Retbial. 

Where  the  questions  Involved  in  a  case  have  been  determined  by  the 
Circuit  Court  of  Appeals,  the  rule  announced  thereby  becomes  the  law 
of  the  case  in  subsequent  trials  thereof,  on  the  same  pleadings  and  prac- 
tically the  same  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4C61- 
4665;  Dec.  Dig.  <5=s>1195.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Martinsburg;  Alston  G.  Dayton, 
Judge. 

Action  by  Peter  W.  Rehcrd,  as  receiver  of  the  late  firm  of  Walton, 
Purcell,  Moorman  &  Co.,  against  the  Coal  &  Iron  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Reversed  and  re- 
manded, with  instructions. 

B.  M.  Ambler,  of  Parkersburg,  W.  Va.,  and  Benj.  A.  Richmond,  of 
Cumberland,  Md.  (C.  E.  Martin,  of  Martinsburg,  W.  Va.,  on  the 
brief),  for  plaintiff  in  error. 

John  T.  Harris,  of  Harrisonburg,  Va.  (Sipe  &  Harris,  of  Harrison- 
burg, Va.,  Daugherty  &  Todd,  of  Columbus,  Ohio,  and  Fred  O.  Blue, 
of  Philippi,  W.  Va.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

PRITCHARD,  Circuit  Judge.  This  suit,  which  was  instituted  in 
the  District  Court  of  the  United  States  for  the  Northern  District  of 
West  Virginia,  was  before  this  court  at  the  February  term,  1912,  at 
which  time  the  questions  then  presented  were  decided,  as  will  appear 
by  reference  to  the  case  of  Coal  &  Iron  Railway  Co.  v.  Reherd,  204 
Fed.  859,  123  C.  C.  A.  155.  The  plaintiff  in  error  will  hereinafter  be 
referred  to  as  defendant,  and  the  defendant  in  error  as  plaintiff,  such 
being  the  respective  positions  occupied  by  the  parties  in  the  court  be- 
low. 

^=:»Por  oUier  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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It  is  now  sought  to  reverse  the  judgment  rendered  in  favor  of  the 
plaintiff,  amounting  to  the  sum  of  $159,840.01,  in  an  action  of  as- 
sumpsit upon  a  contract  in  writing  to  recover  money  claimed  by  rail- 
road contractors  for  excavating  material  in  constructing  a  railroad. 
Upon  the  first  trial  the  plaintiff  obtained  verdict  and  judgment  for  the 
sum  of  $245,806.81.  The  judgment  of  the  lower  court  was  reversed, 
and  the  opinion  of  this  court  dealt  with  the  seven  distinct  claims  pre- 
sented, and  it  was  held  that  the  plaintiff  was  not  entitled  to  recover 
anything,  except  as  to  the  amount  of  $17,079.89,  designated  as  "re- 
tained percentages,"  a  balance  of  the  amount  which  had  been  esti- 
mated and  designated  as  due  the  contractors  by  the  engineers.  The 
defendant  pleaded  by  way  of  recoupment  and  set-off  that  it  should  be 
allowed  the  "stipulated  damages"  of  $50  per  day  for  a  delay  of  over 
600  days,  greatly  exceeding  such  balance. 

The  opinion  filed  by  this  court  considered  at  length  the  right  of 
the  defendant  to  have  an  allowance  for  damages  as  set  forth  in  the 
instruction  submitted  to  the  jury  at  the  first  trial,  and  held  that  the 
same  were  erroneous.  The  court,  in  referring  to  the  several  proposi- 
tions, said: 

"Defendant's  requested  Instructions,  which  were  refused,  and  exceptions  to 
the  instructions  given,  are  numerous,  and  cover  every  point  which  arises  in 
the  case.  We  do  not  think  it  necessary  to  deal  with  these  matters  in  further 
detail.  We  deem  it  sufficient  to  say  that,  aside  from  the  claim  for  retaUied  per- 
centages, the  plaintiff  was  not  entitled  to  recover,  and  as  to  these  the  issue 
should  be  submitted  and  tried  upon  the  principles  we  have  above  announced." 

The  case  was  remanded,  "to  the  end  that  the  new  trial  may  be  had, 
to  be  proceeded  with  in  accordance  with  this  opinion."  At  the  second 
trial  in  the  court  below  the  defendant  waived  all  claim  of  recoupment, 
thus  disposing  of  the  only  question,  as  we  understand,  that  was  left 
open  by  the  opinion  of  the  court.  The  defendant,  at  the  conclusicwi 
of  the  testimony,  moved  the  court  "to  find  a  verdict  for  the  defendant, 
except  as  to  the  sum  of  $17,079.89,  the  amount  still  unpaid  on  bal- 
ances, with  interest  thereon  from  March  15,  1903."  This  instruction 
was  refused.  It  is  insisted  by  counsel  for  defendant  that  the  rule  an- 
nounced by  this  court  in  its  former  opinion  is  now  "the  law  of  the 
case,"  and  that  therefore  the  court  below  erred  in  again  submitting 
questions  to  the  jury  which  had  theretofore  been  decided  adversely  to 
the  plaintiff  by  this  court. 

This  question  has  been  before  us  many  times,  and  it  has  been  uni- 
formly held  that,  where  tlie  questions  involved  in  a  case  have  been  de- 
termined by  this  court,  the  rule  announced  thereby  becomes  the  law 
of  the  case  in  subsequent  trials  thereof.  Such  was  held  to  be  the  rule 
in  the  cases  of  Oxford  &  Coast  Line  Railroad  Co.  v.  Union  Bank  of 
Richmond,  153  Fed.  723,  82  C.  C.  A.  609,  Kershaw  Oil  Mill  Co.  v. 
National  Bank,  209  Fed.  835,  126  C.  C.  A.  559,  and  B.  &  O.  R.  R.  v. 
Frances  Smith  (decided  at  the  February  term,  1915)  222  Fed.  667,  138 
C.  C.  A.  215.  In  view  of  these  decisions,  and  the  further  fact  that 
the  case  was  tried  a  second  time  on  the  same  pleadings  and  practical- 
ly the  same  evidence,  we  do  not  deem  it  proper  to  enter  into  a  discus- 
sion of  the  merits  of  this  controversy,  further  than  to  say  that  in  our 
opinion  the  judgment  of  the  lower  court  should  be  reversed,  and  the 
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case  remanded,  with  instructions  to  the  court  below  that  further  pro- 
ceedings be  had  in  accordance  with  the  views  herein  expressed. 
Reversed. 


(226  Fed.  443) 

FLEISCHMAN  v.   RAHMSTORP. 

(Circuit  Court  of  Appeals.    Ninth  Circuit    October  4,  1915.) 

No.  2574. 

L  Afpiai.  and  Ebbob  «=>1011— Review— Finding. 

A  finding  of  the  trial  court  upon  conflicting  evidence  is  conclusive  on 
appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ft  3983- 
3989;    Dec.  Dig.  <5=s>1011.] 

2.  CONTKACTS    ^=>54 — SAUB — CONSIDBBATION — SlTFFICIENOT. 

The  sale  of  a  stock  of  merchandise  is  sufliclent  consideration  for  an 
agreement  not  to  re-engage  in  such  business. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  f{  233-239, 
242,  243,  251,  264.  255,  291-315;   Dec.  Dig.  <5=>54.] 

3.  CONTEACTS    ^S»312 — CONSTBUCnON. 

Where  the  seller  of  a  stock  of  merchandise  agreed  not  to  re-engage  in 
the  same  business,  it  was  a  breach  of  his  contract  for  him  to  act  in  the 
capacity  of  manager  and  managing  clerk  of  a  rival  business. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {  1279% ;  Dec. 
Dig.  <8=>312.] 

4.  Damages  ^=»79— Bbeach  of  Contbact—Liquidated  Damages. 

Where  the  seller  of  a  stock  of  goods  agreed  not  to  re-engage  in  the 
same  business  for  three  years,  and  promised,  in  case  of  breach,  to  forfeit 
the  sum  of  $2,000,  that  sum  will  be  considered  as  liquidated  damages  and 
not  as  a  penalty,  for  the  damages  would  be  difficult  to  assess,  and  it 
did  not  appear  that  they  were  disprc^jortionate ;  the  stock  of  goods 
having  been  sold  for  practically  that  amount. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  §S  164-169 ;  Dec. 
Dig.  <5=>79.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska ;   F.  E.  Fuller,  Judge. 

Action  by  Julius  Rahmstorf  against  M.  P.  Fleischman.  There  was 
a  judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Rahmstorf,  the  plaintiff,  and  Fleischman,  the  defendant,  were  each  engaged 
in  the  general  merchandise  business  at  Rampart,  Alaska.  Prior  to  June 
26,  1910,  they  entered  into  negotiations  looking  toward  a  sale  of  the  defend- 
ant's stock  of  merchandise  to  the  plaintiff  and  on  that  date  the  sale  was 
consummated  and  the  defendant  executed  to  the  plaintiff  a  receipt  reciting: 
"Received  from  JuUus  Rahmstorf  seventeen  hundred  ninety-one  15-100  dollars 
($1,791.15)  for  a  stock  of  merchandise,  as  payment  in  full."  The  goods  so 
sold  were  thereupon  removed  from  the  defendant's  store  to  the  plaintiff's 
store.  On  the  same  day  the  defendant  executed  an  instrument  of  which  the 
foUowing  is  a  copy:  "For  and  in  consideration  of  the  sum  of  one  dollar  to 
me  in  hand  paid  by  Julius  Rahmstorf,  of  Rampart,  Alaska,  I,  M.  P.  Fleisch- 
man hereby  agree  as  follows:  That  should  1  resign  my  position  as  post- 
master of  Rampart,  Alaska,  I  will  do  so  in  favor  of  Julius  Rahmstorf,  pro- 
vided he  be  eU^ble  at  the  time  of  my  resignation.  I  also  hereby  agree  and 
promise  not  to  engage  in  any  way  in  the  line  of  general  merchandise  for  the 
next  three  years,  that  is,  up  to  May  26,  1913,  inclusive,  in  the  city  of  Ram- 
part, Alaska;    and  should  I  do  so,  I  hereby  promise  to  forfeit  the  sum  of 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBER  Id  all  Key-Numbered  Digests  &  Indexes 
141  C.C.A.— 18 
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two  thonsand  dollars.  This  last  clause  shall  have  no  effect  should  said 
Julius  Rahmstorf  discontinae  business  before  May  26,  1913.  M.  P.  Fleisch- 
man." 

On  January  11,  1913,  the  plaintiff  commenced  an  action  to  recover  from 
the  defendant  the  sum  of  $2,000,  alleging  that  in  June,  1912,  the  defendant 
broke  his  contract  with  the  plaintiff,  and  began  conducting  a  business  in 
the  line  of  general  merchandise  at  Rampart,  which  he  still  continued  to  con- 
duct, to  the  plaintiff's  damage  In  the  sum  of  $2,000.  The  defendant  In  his 
answer  denied  that  he  owned  or  conducted  a  merchandise  business  at 
Rampart,  and  alleged  that  in  June,  1912,  one  Kalning  opened  a  general  mer- 
chandise store  and  business  there,  and  engaged  the  services  of  the  defend- 
ant as  clerk,  and  that  since  that  date  defendant  had  continued  in  the  em- 
ployment of  Raining  as  clerk.  And  the  defendant  alleged  that  his  said  agree- 
ment not  to  engage  in  any  way  in  the  line  of  general  merchandise  was  with- 
out sufficient  consideration,  and  void.  A  jury  trial  was  waived,  and  the 
cause  was  tried  before  the  court  The  court  found  that  the  defendant's 
promise  not  to  engage  in  any  way  in  the  line  of  general  merchandise  prior 
to  May  26,  1913,  In  the  city  of  Rampart  was  part  and  parcel  of  the  trans- 
action whereby  he  sold  his  stock  of  merchandise  to  the  plaintiff,  and  that 
it  was  made  in  consideration  of  said  sale,  and  that  the  defendant's  promise 
to  forfeit  $2,000  in  case  of  breach  of  the  contract  was  an  agreement  to  pay 
liquidated  damages  in  that  sum.  Judgment  was  accordingly  entered  against 
the  defendant  for  the  sum  of  $2,000  and  costs. 

James  J.  Crossley,  of  Portland,  Or.,  L.  R.  Gillette,  of  Fairbanks, 
Alaska,  for  plaintiff  in  error. 

Fernand  de  Journel,  of  San  Francisco,  Cal.,  and  G.  B.  Erwin,  of 
Fairbanks,  Alaska,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge- (after  stating  the  facts  as  above).  [1,2] 
At  the  close  of  the  testimony  the  defendant,  following  the  practice  in 
Alaska,  moved  for  judgment  on  the  pleadings  and  evidence,  on  the 
ground  that  the  defendant's  agreement  not  to  engage  in  general  mer- 
chandise business  at  Rampart  was  separate  and  distinct  from  the  sale 
of  the  goods,  and  not  related  thereto,  and  that  the  defendant  had  not 
in  fact  violated  the  same,  and  that  there  was  no  competent  evidence  that 
the  plaintiff  had  sustained  damages.  Upon  the  conflicting  evidence 
the  court  below  found  as  one  of  the  facts  that  the  sale  and  agreement 
were  so  united  in  time  and  purpose  as  to  be  one  contract,  and  we 
must  take  that  finding  to  be  conclusive  here.  The  fact  that  there  was 
in  this  case  no  sale  of  the  good  will  of  the  defendant's  business  is 
immaterial.  The  sale  of  the  stock  of  merchandise  was  a  good  con- 
sideration for  the  accompanying  agreement  not  to  engage  in  such  busi- 
ness. Nelson  v.  Brassington,  64  Wash.  180,  116  Pac.  629,  Ann.  Cas. 
1913A,  289;  Beard  v.  Dennis,  6  Ind.  200,  63  Am.  Dec.  380.  In  United 
States  V.  Freight  Ass'n,  166  U.  S.  290,  329,  17  Sup.  Ct.  540,  41  L. 
Ed.  1007,  the  court  recognized  the  right  of  parties  to  make  such  a 
contract,  with  a  view  of — 

"granting  to  a  vendor  the  freest  opportunity  to  obtain  the  largest  considera- 
tion for  the  sale  of  that  which  is  his  own.** 

[3]  It  is  urged  that  the  act  of  the  defendant  in  accepting  employ- 
ment as  clerk  for  a  rival  store  was  not  a  breach  of  the  agreement 
But  the  court  found  that  the  defendant  did  more  than  merely  to  act 
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as  a  clerk  on  a  salary.  It  found  that  he  acted  in  the  capacity  of  man- 
ager and  managing  clerk  of  the  rival  store.  The  obligation  in  such  a 
case  is  to  observe  the  spirit,  as  well  as  the  letter,  of  the  agreement 
In  24  Am.  &  Eng.  Enc.  of  Law,  859,  it  is  said : 

**A  covenant  not  to  carry  on  a  certain  trade  Is  broken  where  the  covenantor 
does  so  as  the  agent  or  manager  or  employ§  of  another." 

Decisions  supporting  that  rule  are  Wilson  v.  Delaney,  137  Iowa, 
636,  113  N.  W.  842;  Meyers  v.  Merillion,  118  Cal.  352,  50  Pac.  662; 
Smith  V.  Webb,  176  Ala.  596,  58  South.  913,  40  L.  R.  A.  (N.  S.)  1191 ; 
McAuliffe  V.  Vaughan,  135  Ga.  852,  70  S.  E.  322,  33  L.  R.  A.  (N.  S.) 
255,  Ann.  Cas.  1912A,  290;  Kramer  v.  Old,  119  N.  C.  1,  25  S.  E. 
813,  34  L.  R.  A.  389,  56  Am.  St.  Rep.  650;  Finger  v.  Hahn,  42  N. 
J.  Eq.  606,  8  Atl.  654;  Knowles  v.  Jones,  182  Ala.  187,  62  South. 
514. 

[4]  It  is  contended  that  the  court  below  erred  in  construing  the 
promise  of  the  defendant  to  forfeit  $2,000  in  case  of  breach  of  the 
agreement  to  be  a  provision  for  the  payment  of  liquidated  damages, 
and  it  is  asserted  that  it  is  an  agreement  for  the  payment  of  a 
penalty,  and  that  upon  the  breach  thereof  the  plaintiff  must  prove 
the  actual  damages  sustained.  In  general,  it  may  be  said  that  the  con- 
tracting parties  are  permitted  to  agree  upon  the  precise  amount  of 
damages  to  be  paid  in  all  cases  in  which  the  damages  are  uncertain  in 
their  nature,  or  difficult  to  ascertain,  or  impossible  to  be  estimated  with 
certainty,  and  this  is  especially  true  of  contracts  such  as  that  which  is 
here  under  consideration.    In  13  Cyc.  99,  it  is  said : 

"Where  a  contract  has  been  made  not  to  engage  In  any  particular  pro- 
fession or  business  within  stated  limits,  It  has  been  the  policy  of  the  courts 
to  construe  such  an  agreement  as  liquidated  damages,  rather  than  as  a 
penalty,  in  the  absence  of  any  evidence  to  show  that  the  amount  of  dam- 
ages claimed  is  unjust  or  oppressive,  or  that  the  amount  claimed  is  dispro- 
portionate to  the  damages  that  would  result  from  the  breach  or  breaches 
of  the  several  covenants  of  the  agreement.  While  the  decisions  in  this  class 
of  cases  are  usually  based  upon  the  fact  that  the  damages  are  uncertain  and 
cannot  be  estimated,  it  has  also  been  held  that,  where  there  is  a  promise  to 
pay  a  particular  sum  in  case  of  breach,  or  where  the  payment  of  the  sum 
named  is  the  very  substance  of  the  agreement,  a  recovery  may  be  had  for 
the  sum  named." 

In  Potter  v.  Ahrens,  110  Cal.  681,  43  Pac.  388,  the  court  said: 

**The  damages  for  breach  of  contract  for  the  purchase  of  the  good  wm  of 
an  established  trade  or  business  are  so  absolutely  uncertain  that  courts  have 
recognized  the  fullest  liberty  of  parties  to  fix  beforehand  the  amount  of 
damages  in  that  class  of  cases." 

See,  also,  McCurry  v.  Gibson,  108  Ala.  451,  18  South.  806,  54  Am. 
St  Rep.  177;  Streeter  v.  Rush,  25  Cal.  67;  Holbrook  v.  Tobey,  66 
Me.  410,  22  Am.  Rep.  581 ;  Gushing  v.  Drew,  97  Mass.  445 ;  Geiger 
V.  Cawley,  146  Mich.  550,  109  N.  W.  1064;  Canady  v.  Knox,  43 
Wash.  567,  86  Pac.  930;  Martin  v.  Murphy,  129  Ind.  464,  28  N.  E. 
1118;  Kelso  v.  Reid,  145  Pa.  606,  23  Atl.  323,  27  Am.  St.  Rep.  716; 
Newman  v.  Wolfson,  69  Ga.  764.  We  find  nothing  in  the  contract 
itself,  and  nothing  was  developed  upon  the  pleadings  or  the  trial,  to 
show  that  the  sum  so  agreed  to  be  paid  as  damages  was  so  unjust  or 
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oppressive,  or  disproportionate  to  the  damages  sustained,  as  to  render 
the  case  an  exception  to  the  general  rule,  and  we  are  not  convinced 
that  the  court  below  erred  in  ruling  that  the  damages  were  liquidated 
by  the  parties. 
The  judgment  is  affirmed. 


(226  Fed.  446) 

CHU  TAI  NGAN  v.  BACKUS,  Immigration  Com'r,  et  aL» 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  4,  1915.) 

No.  2561. 

Aliens  ^=:»54^Depobtation— Sufficienot  of  Evidcnce. 

Evidence  on  appeal  from  an  order  for  appeUant's  deportation  hdd  to 
warrant  the  finding  of  the  Immigration  Department  that  she  was  a 
prostitute,  and  was  found  an  Inmate  of  a  house  of  prostitution  and  prac- 
ticing prostitution  subsequent  to  her  entry  Into  the  United  States. 

[Ed.  Note.— For  other  cases,  see  AUens,  Cent  Dig.  f  112;  Dec  Dig. 
«=>54. 

What  Chinese  persons  are  excluded  from  the  United  States,  see  note  to 
Wong  You  V.  United  States,  104  C.  C.  A.  538.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Habeas  corpus  by  Chu  Tai  Ngan  against  Samuel  W.  Backus,  as 
Commissioner  of  Immigration  at  the  Port  of  San  Francisco,  and  the 
United  States,  to  review  an  order  directing  her  deportation.  Writ  dis- 
missed, and  she  appeals.    Affirmed. 

Catlin,  Catlin  &  Friedman,  all  of  San  Francisco,  Cal.,  for  appel- 
lant. 

John  W.  Preston,  U.  S.  Atty.,  and  Walter  E.  Hettman,  Asst  U. 
S.  Atty.,  both  of  San  Francisco,  Cal.,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

RUDKIN,  District  Judge.  The  appellant,  Chu  Tai  Ngan,  an  alien 
woman,  is  held  under  a  warrant  of  deportation  issued  by  the  Acting 
Secretary  of  Commerce  and  Labor  on  the  30th  day  of  December,  1912, 
reciting: 

''That  the  aUen  Jee  Dal  Ngan,  alias  Chu  Tai  Ngan,  or  Chue  Tai  Ngan,  who 
landed  at  the  port  of  San  Francisco,  Cal.,  ex  S/S  Nipp<m  Mam,  on  tiie  17th 
day  of  June,  1910,  has  been  found  In  the  United  States  in  violation  of  the 
act  of  Congress  approved  February  20,  1907,  amended  by  the  act  approved 
March  26,  1910,  to  wit:  That  the  said  alien  Is  a  prostitute,  and  has  be«i 
found  an  Inmate  of  a  house  of  prostitution  and  practicing  prostitution  subse- 
quent to  her  entry  Into  the  United  States,  and  may  be  deported  in  accordance 
therewith" 

— and  directing  that  she  be  returned  to  the  country  whence  she  came 
at  the  expense  of  the  steamship  company  importing  her.  The  court 
below  denied  a  writ  of  habeas  corpus  applied  for  in  her  behalf,  and 
from  the  order  denying  the  writ  the  present  appeal  is  prosecuted. 

^=9For  other  casee  see  same  topic  A  KEY-NUMBER  In  aU  Key-Numbered  DigesU  A  Indexes 
^Rehearing  denied  NoTember  8,  1915. 
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The  sole  question  presented  by  the  appeal  is  the  sufficiency  of  the 
testimony  taken  at  the  hearing  before  the  immigrant  inspector  to  war- 
rant the  finding  that  the  appellant  is  a  prostitute,  and  was  found  an 
inmate  of  a  house  of  prostitution  and  practicing  prostitution  subse- 
quent to  her  entry  into  the  United  States.  It  appears  from  the  testi- 
mony of  a  police  officer  of  the  city  of  San  Francisco  that  certain  prem- 
ises located  over  a  store  at  921  Grant  street  in  Chinatown,  which  also 
have  an  entrance  leading  from  St.  Louis  alley,  had  the  general  reputa- 
tion of  being  a  house  of  prostitution,  and  was  such  on  the  22d  day 
of  March,  1912 ;  that  on  that  date  the  officer  received  information  that 
certain  Chinese  alien  women  were  held  in  said  premises  by  certain 
Highbinder  societies  who  were  at  that  time  engaged  in  a  Highbinder 
war;  that  acting  on  this  information  the  officer  visited  the  premises 
and  found  the  appellant  there,  who  gave  her  name  as  Di  Ung,  age 
21,  native  of  China,  no  occupation ;  that  the  appellant  was  then  placed 
under  arrest,  charged  with  being  an  inmate  of  a  house  of  prostitution, 
and  gave  cash  bail  in  the  siun  of  $50  for  her  appearance  in  the  police 
court  to  answer  to  that  charge;  that  when  her  case  was  called  for 
trial  she  failed  to  appear,  and  forfeited  her  bail,  for  the  reason,  as- 
signed by  her  counsel,  that  she  feared  the  immigration  officers  would 
catch  her.  We  think  this  testimony  was  sufficient  to  warrant  the  find- 
ing made  by  the  department  charged  with  the  administration  of  the 
immigration  laws,  and  there  our  inquiry  must  stop.  United  States  v. 
Ju  Toy,  198  U.  S.  253,  25  Sup.  Ct.  644,  49  L.  Ed.  1040;  Chin  Yow 
V.  United  States,  208  U.  S.  8, 28  Sup.  Ct.  201,  52  L.  Ed.  369 ;  Tang  Tun 
V.  Edsell,  223  U.  S.  673,  32  Sup.  Ct.  359,  56  L.  Ed.  606;  Low  Wah 
Suey  V.  Backus,  225  U.  S.  460,  468,  32  Sup.  Ct.  734,  56  L.  Ed.  1165. 

Judgment  affirmed. 


(226  Fed.  447) 

GOLDBERGER  v.  GOLDMAN. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit.    October  15,  1915.) 

No.  2699. 

OoimucTS  ^=>2&— Evidence  as  to  Aobeemenin— Admissibilttt. 

In  an  action  by  tlie  Indorser  of  a  note  to  recover  of  another  indorser 
the  amount  paid  by  reason  of  the  indorsement  under  the  claim  that  de- 
fendant had  agreed  as  between  himself  and  plaintiff  to  pay  the  note,  it 
was  proper  to  show  the  existence  of  defendant's  alleged  duty  and  the 
naturalness  and  equitableness  of  his  alleged  agreement  as  bearing  upon 
the  probability  that  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  133-140,  1755, 
1782-1784,  1785%,  1820,  1821;    Dec.  Dig.  «©=>2«.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Action  at  law  by  Hyman  L.  Goldman  against  Maurice  Goldberger. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Dwight  C.  Rexford,  of  Detroit,  Mich.,  for  plaintiff  in  error. 
Selling  &  Brand,  of  Detroit,  Mich.,  for  defendant  in  error. 

^=>F9t  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  DigofU  A  Indexes 
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Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  PlaintifiF  and  defendant  indorsed  a  note  for  a  cor- 
poration in  which  both  were  stockholders.  Plaintiff  sued  to  recover  the 
amount  which  he  was  compelled  to  pay  by  reason  of  his  indorsement 
under  the  claim  that  defendant  had  agreed,  as  between  himself  and 
plaintiff,  to  pay  the  note.  Upon  the  first  trial,  verdict  was  instructed 
for  defendant.  This  court  reversed  the  judgment.  Goldman  v.  Gold- 
berger,  208  Fed.  877,  126  C.  C.  A.  35.  On  the  second  trial,  the  sole 
ultimate  question  was  one  of  fact,  viz.,  whether  the  defendant  made 
the  alleged  agreement  to  pay  the  note.  Defendant  takes  no  exceptions 
to  the  charge,  which  was  fully  as  favorable  to  him  as  he  was  entitled  to. 
The  principal  complaints  relate  to  the  admission  of  certain  items  of 
testimony  and  refusal  of  requests  to  charge.  There  was  ample  evi- 
dence tending  to  support  the  verdict,  and  tending  to  show  that  it  was 
defendant's  duty,  as  between  himself  and  plaintiff,  to  pay  the  note.  It 
was  proper  to  show  the  existence  of  this  alleged  duty  and  the  natural- 
ness and  equitableness  of  his  alleged  agreement,  as  bearing  upon  the 
probability  that  it  was  made.  The  evidence  objected  to  bore,  for  the 
most  part,  upon  the  relations  between  the  parties.  The  requests  in- 
volved were  properly  refused,  the  case  has  been  fairly  tried,  and  we 
find  no  error  in  the  record. 

The  judgment  of  the  District  Court  is  accordingly  aflSrmed,  with 
costs. 


(226  Fed.  448) 

GREENWALD  BROS.,  Inc.,  v.  LA  VOGUE  PETTICOAT  CO.,  Inc. 

(Circuit  C^urt  of  Appeals,  Second  Circuit    June  22,  1915.) 

No.  203. 

1.  Patents  €=>328 — ^Validity  and  Infringement— Skibt. 

The  Feuchtwanger  patent.  No.  602,714,  for  a  skirt  consisting  of  the 
combination  of  a  hip  portion  of  elastic  material,  a  skirt  portion  secured 
to  the  bottom  thereof,  and  a  waistband  of  greater  elasticity  than  the 
hip  portion,  was  not  anticipated  by  anything  in  the  prior  art  and  dis- 
closes invention  and  utility.  Also,  held  not  invalid  for  prior  use  and  in- 
fringed. 

2.  Patents  ^=»81 — Prior  Use — Evidence  to  Establish. 

To  establish  prior  use  to  defeat  a  patent,  the  proof  must  be  satisfactory 
as  to  the  Identity  of  the  alleged  prior  structure  with  that  of  the  patent 
and  as  to  the  date  when  it  was  made,  and  it  is  unsafe  to  rely  on  the  un- 
aided recollection  of  witnesses  as  to  facts  long  past. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {  1(M;  Dec.  Dig. 
^=>81.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
-ern  District  of  New  York. 

This  cause  comes  here  on  appeal  from  an  order  and  decree  hold- 
ing that  letters  patent  No.  662,714,  granted  to  the  Elmira  Skirt  Com- 
pany as  assignee  of  Henry  J.  Feuchtwanger,  was  valid  and  infringed, 
and  awarding  an  injunction  and  an  accounting.    The  plaintiflF,  Green- 

^=:»For  Oliver  cases  see  same  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
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wald  Bros.,  Incorporated,  is  a  corporation  created  by  and  existing 
under  the  laws  of  the  state  of  Pennsylvania,  with  its  principal  office 
in  the  city  of  Philadelphia.  The  defendant,  La  Vogue  Petticoat  Com- 
pany, Incorporated,  is  a  corporation  created  by  and  existing  under 
the  laws  of  the  state  of  New  York,  with  an  established  place  of  busi- 
ness in  the  borough  of  Manhattan  and  city  of  New  York.  The  entire 
interest  in  letters  patent  No.  662,714  is  vested  in  plaintiff  by  assign- 
ments. 

Munn  &  Munn,  of  New  York  City  (T.  Hart  Anderson,  of  New 
York  City,  of  counsel),  for  appellant. 

Jos.  C.  Fraley,  of  Philadelphia,  Pa.  (Charles  Neave,  of  New  York 
City,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  [1]  The  patent  in  suit  is  for  a  woman's 
skirt  or  petticoat.  It  consists  of  a  petticoat  having  a  hip  portion  made 
of  elastic  knitted  fabric  such  as  jersey  cloth,  a  skirt  portion  made 
of  woven  fabric  of  less  elasticity  than  the  hip  portion,  and  a  waistband 
of  elastic  webbing.    In  his  specification  the  patentee  says : 

"My  Iny^tlon  relates  to  improvements  in  skirts;  and  the  object  of  the 
same  is  to  produce  an.  underskirt  which  wUI  fit  neatly  over  the  hips  without 
wrinkling  and  be  secured  snugly  about  the  waist  To  accomplish  this  object, 
I  constructed  my  skirt  of  three  parts,  each  of  a  different  material.  The  first 
part  or  lower  skirt  portion  is  of  nonelastic  material,  the  second  or  hip  por- 
tion is  of  material  with  a  medium  modulus  of  elasticity,  and  the  third  por- 
tion or  waistband  is  of  material  having  a  large  modulus  of  elasticity.*' 

The  skirt  portion  of  the  garment  is  made  of  nonflexible  material 
and  uniformly  tapers  from  the  bottom  up.  The  skirt  is  secured  to 
the  hip  portion  which  is  wider  at  the  bottom  than  at  the  top  being 
designed  to  fit  snugly  and  smoothly  over  the  hips.  With  this  end  in 
view  the  sides  may  be  slightly  rounded  but  in  general  the  elasticity 
of  the  material  suffices  to  insure  a  perfect  fit.  The  waistband  fits 
tightly  the  waist. 

There  are  two  claims  both  of  which  are  involved : 

"L  In  a  skirt,  the  combination,  substantially  as  described,  of  a  hip  por- 
tion of  elastic  material,  a  sldrt  portion  secured  to  the  bottom  edge  of  said 
hip  portion,  and  a  band  of  greater  elasticity  than  said  hip  portion,  said  band 
being  secured  to  said  hip  portion  at  a  point  near  the  upper  edge  thereof. 

"2.  In  a  skirt,  the  combination,  substantiaUy  as  described,  of  a  hip  portion 
of  elastic  material,  which  is  larger  around  the  bottom  than  at  the  top,  a  skirt 
portion  secured  to  the  bottom  edge  of  said  hip  portion,  and  a  waistband  of 
greater  elasticity  than  said  hip  portion,  said  band  being  secured  to  the  top 
of  said  hip  portion." 

At  the  time  Feuchtwanger  made  his  invention  petticoats  were  made 
very  full  and  very  wide  on  the  bottom,  and  his  idea  was  as  he  tes- 
tified at  the  trial,  to  make  a  close  fitting  hip  portion  without  destroy- 
ing the  fullness  of  the  skirt.  His  main  idea  was  to  make  the  ordinary 
full  skirt  which  was  worn  at  that  time  with  a  jersey  cloth  hip  portion 
so  as  to  snugly  fit  the  hip  without  destroying  the  fullness  of  the  skirt. 

The  claim  is  made  that  the  device  of  the  patent  in  suit  involves 
no  invention  and  is  only  a  mere  aggregation  of  old  and  well  known 
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elements.  The  same  claim  was  advanced  in  a  suit  brought  on  the 
patent  but  against  another  defendant  in  the  third  circuit  in  1910.  In 
an  opinion  written  by  Judge  Buffington,  the  Circuit  Court  of  Appeals 
held  that  the  Feuchtwanger  patent  disclosed  patentable  novelty  and 
invention.  Greenwald  Bros.  v.  Enochs,  183  Fed.  583,  106  C.  C.  A. 
351.  In  that  conclusion  we  join,  as  we  also  do  in  the  conclusion  to 
which  that  court  arrived  that  the  Feuchtwanger  skirt  was  not  a  mere 
aggregation  of  old  and  well  known  elements.  But  the  law  is  es- 
tablished that  novelty  may  reside  in  the  arrangement  or  contribution 
of  old  elements  whereby  an  advantageous  result  is  accomplished. 

The  utility  of  the  Feuchtwanger  device  is  evidenced  by  the  exten- 
sive use  to  which  it  has  been  put.  The  demand  for  the  skirt  became 
so  great  that  the  complainant  has  been  unable  to  supply  it  and  has 
taken  in  five  licensees.  The  business  is  still  actively  increasing.  The 
skirt  is  not  a  cheap  article,  but  notwithstanding  that  fact  over  670,000 
of  the  skirts  have  been  sold  by  complainant  and  its  licensees,  and 
the  royalties  alone  have  amounted  to  over  $54,000.  During  the  period 
since  the  patent  issued  fashions  have  been  changing  and  the  desire 
for  novelties  and  to  get  something  as  good  for  less  money  has  con- 
tinued. Skirts  whose  kind  and  grade  of  material  are  identical  with 
those  of  the  patent,  but  which  lack  the  peculiar  combination  of  the 
patent,  are  offered  to  the  retail  purchaser,  side  by  side  with  the  skirts 
of  the  patent,  at  about  half  the  price ;  nevertheless  the  demand  for 
the  patent  skirt  has  continued  to  increase.  What  Feuchtwanger  did 
has  proved  of  advantage  to  the  manufacturer  and  the  dealer.  For 
normal  commercial  purposes  skirts  are  required  which  will  fit  waists 
from  18  inches  up  to  42  inches  in  circumference.  Under  the  Feucht- 
wanger patent  three  sizes  only  need  be  made  up  by  the  manufacturer 
and  kept  in  stock  by  the  dealer  to  meet  this  range  of  demand  for 
a  true  ready-made  skirt.  This  is  due  to  the  fact  that  the  waistband 
is  highly  elastic  and  may  be  made  very  small  in  diameter,  and  that 
the  moderate  elasticity  of  the  jersey  cloth  at  the  hip  portion  per- 
mits a  skirt  of  a  given  size  to  expand  laterally  to  such  an  extent  as 
to  accommodate  any  figure  within  a  range  of  about  eight  inches  in 
total  diameter.  As  a  clinging  and  smooth  surface  is  desired  around 
the  hips,  the  closeness  with  which  it  fits  in  thus  stretching  is  an  ad- 
vantage. And  the  elasticity  of  the  waistband  serves  a  further  func- 
tion in  that  it  distributes  the  fullness,  or  required  degree  of  stretching 
all  around  the  top  of  the  skirt. 

The  Feuchtwanger  skirt  also  possesses  decided  advantages  for  the 
wearer,  because  of  the  accuracy  and  smoothness  of  the  fit  around  the 
hips  and  to  the  fact  that  it  does  not  sag  at  the  waist.  And  when  the 
skirt  is  taken  off,  after  having  been  worn,  the  hip  portion  which 
has  been  stretched  outwards  and  which  would  tend  to  remain  in  a 
stretched  condition,  is  drawn  inwards  by  the  highly  elastic  band  at 
the  waist  portion,  which  thereby  relieves  the  stretch  and  tends  to 
restore  the  knit  loops  to  their  initial  condition.  Moreover,  the  non- 
elastic  bottom  portion  of  the  skirt  enables  it  to  be  worn  with  any 
kind  of  outer  dress,  no  matter  how  soft  the  material  or  how  clinging. 
In  brief,  the  patent  in  suit  has  enabled  the  manufacturer  to  standardize 
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this  product  and  to  make  up  three  sizes  where  otherwise  he  would 
have  been  required  to  produce  at  least  six.  It  has  enabled  the  dealer 
to  get  along  with  half  as  many  sizes  as  he  would  otherwise  have 
to  keep  in  stock.  It  has  given  the  wearer  a  ready-made  skirt  which 
requires  no  alteration  and  possesses  the  desired  qualities  while  in 
use,  and  which  when  taken  off  is  automatically  restored  to  its  proper 
shape  and  dimensions  at  the  critical  region. 

In  the  suit  brought  on  this  patent  in  the  Third  circuit  the  respond- 
ents in  their  answer  cited  70  patents  as  anticipations,  but  no  proof 
was  taken  by  them  to  establish  the  anticipations.  In  the  suit  at  bar 
the  defendant  alleges  in  its  answer  that  long  prior  to  the  alleged  in- 
vention by  Feuchtwanger  it  had  been  disclosed  in  all  substantial  and 
material  parts  in  five  letters  patent.  Of  the  five  so  set  up,  one  relates 
to  trousers,  one  to  overalls,  one  to  undergarments,  one  to  an  under- 
waist,  and  one  to  skirts.  The  on^  which  relates  to  skirts  was  issued 
to  Julius  Mark,  April  13,  1877,  being  United  States  letters  patent 
No.  189,119.    In  his  specification  Mark  states: 

"The  object  of  my  Invention  is  to  produce,  with  the  least  possible  waste  of 
time,  labor,  etc.,  as  an  article  of  manufacture  an  underskirt  for  ladies  and 
children,  which,  while  equaling  in  cheapness,  durabUity,  warmth,  and  gen- 
eral usefulness,  the  felt  skirt  now  in  common  use  or  the  more  expensive  flan- 
nel skirt  shall  admit  of  being  washed  without  shrinking,  it  being  manufac^ 
tared  of  knit  material,  substantially  in  the  manner  hereinafter  more  fully 
described. 

**The  material  of  which  I  propose  to  manufacture  my  improved  underskirts 
is  the  same  which  is  now  commonly  employed  in  the  manufacture. of  under 
shirts  for  gentlemen  or  ladies,  viz.,  knit  cloth  of  cotton  or  other  material. 
Tliese  goods  are  now  manufactured  in  tubes  of  about  40  inches  in  circum- 
ference. A  section  of  one  of  these  tubes  Is  shown  at  A,  Figure  1;  and  in 
manufacturing  my  improved  ladies'  skirts  I  first  cut  these  tubes  into  pieces  of 
suitable  length,  the  length  of  each  piece  being  about  equal  to  the  length  that 
the  skirts  are  intended  to  be ;  next,  these  pieces  are  cut  open  lengthwise,  thus 
producing  square  pieces  of  knit  cloth  B,  each  about  40  inches  wide,  and  of  a 
length  corresponding  to  the  length  of  the  skirts.  These  pieces  are  then  sewed 
together,  as  shown  in  Figure  3,  triangular  pieces  hh  having  been  previously 
cot  off  the  sides  of  each  piece  so  as  to  give  the  proper  shape  to  the  skirt. 
Suitable  trimmings  cc  are  then  sewed  on,  as  shown  in  Figure  3.  Pieces  or 
strips  of  muslin,  tape,  or  other  material  are  sewed  over  the  hems,  as  shown 
in  Figure  3  at  dd,  and  the  skirt  is  then  ready  for  use  on  the  market" 

The  structure  of  the  Mark  patent  differs  in  essential  particulars 
from  the  structure  of  the  patent  in  suit.  The  Mark  skirt  has  non- 
elastic  material  around  the  waist  and  is  not  "designed  to  fit  snugly 
and  smoothly  the  hips"  as  is  the  patent  in  suit,  but  is  either  to  be 
gathered  in,  like  the  ample  petticoats  seen  in  Holland,  or  to  be  cut 
and  fitted  by  the  purchaser. 

The  patent  for  men's  drawers,  trousers,  and  overalls  do  not  show, 
m  our  opinion,  conditions  comparable  to  those  characteristic  of  the 
skirt  of  the  patent  in  suit.  The  Farrington  patent.  No.  252,201,  re- 
lates to  woven  cloth  undergarments  provided  with  elastic  extremi- 
ties.   Farrington  states  his  claims  as  follows : 

•*!  claim  as  my  invention: 

"1.  A  pair  of  drawers  composed  of  an  upper  cloth  part,  A,  and  close  fitting 
lower  knit  part,  B,  joined  above  the  calf,  substantially  as  described,  and  for 
the  purposes  set  forth. 
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•*2.  In  a  pair  of  drawers  having  knit  extremities  extending  from  the  ankle 
to  a  point  above  the  calf,  said  extremities  having  two  more  contractile  parts, 
one  about  the  ankle  and  the  other  about  the  leg,  at  a  point  above  the  calf  and 
below  the  knee,  substantially  as  described  and  for  the  purposes  set  fortlL 

*'3.  In  a  garment  composed  of  the  cloth  part  A  and  the  knit  extremities 
B,  the  upper  margin  of  said  knit  portions  enlarged  by  increase  of  stitches  to 
practically  equal  the  cloth  part  In  size,  substantially  as  described,  and  for 
the  purposes  specified. 

''4.  In  a  garment  composed  of  a  cloth  body  and  knit  end,  as  described,  said 
knit  ends  produced  in  a  flat  web  and  widened  at  the  top  by  additional  stitches 
upon  the  selvage  edges  to  equal  the  width  of  the  doth  part  at  the  point  of 
juncture  and  vertically  seamed  in  line  with  the  Inclined  seam  of  the  doth 
part,  substantially  as  and  for  the  purposes  set  forth." 

The  Reinfeld  patent,  No.  623,739,  states  that  the  object  of  the  in- 
vention "is  to  construct  a  pair  of  trousers  which  will  entirely  dis- 
pense with  the  use  of  buttons  and  buckles  and  suspenders  to  hold 
up  the  trousers,"  and  adds : 

•*I  substitute  an  elastic  waistband,  with  certain  accessories  by  which  a 
snug  fit  is  produced  over  the  hips  and  waist.  The  invention  is  specially  ap- 
plicable to  working  men  and  laborers,  who  are  obliged  to  stand  up  during  a 
greater  portion  of  the  time  and  to  bicyclers,  who  generally  wear  a  belt  to 
support  the  trousers.  My  present  invention  dispenses  with  the  use  of  such 
belt" 

His  claims  he  described  as  follows : 

"1.  A  pair  of  trousers  comprising  a  body  portion,  an  upper  or  terminal 
elastic  waistband,  elastic  tongues  depending  from  the  lower  edge  of  the  band 
at  the  rear  thereof,  a  triangular  strip  interposed  between  the  rear  of  the  waist- 
band and  the  body  portion,  and  extending  from  the  outer  seam  of  one  leg 
to  that  of  the  other  leg,  a  series  of  slits  cut  from  the  upper  edge  of  said  strip 
the  several  tongues  being  stitched  to  said  triangular  strip  and  covering  the 
slits  thereof,  the  parts  operating  substantially  as  and  for  the  purpose  set  fbrth. 

"2.  A  pair  of  trousers  comprising  a  body  portion,  an  elastic  waistband, 
elastic  tongues  depending  from  the  lower  edge  of  the  band  at  the  rear  there- 
of, a  triangular  strip  interposed  between  the  rear  of  the  waistband  and  the 
body  portion,  and  extending  from  the  outer  seam  of  one  leg  to  that  of  the 
other  leg,  slits  cut  from  upper  edge  of  said  strip,  one  slit  at  the  middle  of  the 
strip  and  one  on  each  side  thereof,  the  outer  slits  b^lng  inclined  toward  the 
middle  slit,  the  tongues  being  stitched  to  the  said  triangular  strip  and  cover- 
ing the  slits  thereof,  the  parts  operating  substantially  as  and  for  the  purpose 
set  forth." 

The  Jeresich  patent,  No.  178,155,  was  for  an  improvement  in  over- 
alls and  pantaloons.  The  object  of  the  invention  is  set  forth  in  the 
specification  as  follows: 

"The  object  of  my  Invention  Is  to  so  construct  a  pair  of  pantaloons  or  over- 
alls as  that  they  will  adjust  themselves  to  and  be  self-supporting  on  men  of 
varying  girths  and  will  yield  to  strains  in  the  directions  which  they  will 
naturally  come  from  in  sitting,  stooping  forward,  or  in  ^reading  the  legs, 
without  danger  of  tearing  or  ripping  the  seams." 

Jeresich  had  a  waistband  of  elastic  webbing  in  the  middle  of  the 
back  of  which  he  inserted  a  cross-shaped  piece  of  elastic  rubber 
webbing,  the  lower  part  of  which  he  inserted  in  the  seat  seam  down 
and  around  in  front  to  the  end  of  the  crotch  at  the  lower  end  of  the 
fly.  The  inserted  pieces  of  rubber  webbing  it  is  stated  will  yield 
"to  any  strain  tending  to  expand  the  seat  and  waist  laterally."  And 
arms  of  cross-shaped  webbing  were  inserted  in  cuts  horizontally  made 
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in  the  small  of  the  back  which  yield  "to  a  strain  put  upon  the  seat  in 
stooping  forward." 

The  Converse  patent,  No.  513,633,  was  for  an  improved  undcr- 
waist  for  women.  The  upper  portion  of  the  garment  covers  the  up- 
per portion  of  the  back  and  the  breast  and  is  of  knitted  fabric  which 
is  elastic.  The  lower  portion  of  the  garment  which  extends  about 
the  body  under  the  arms  is  of  fabric  which  is  inelastic  and  is  pref- 
erably made  of  six  pieces  to  admit  of  a  better  fit  around  the  body 
than  a  less  number  of  pieces  would  give.  The  middle  of  the  front 
portion  over  the  middle  of  the  breast  is  composed  of  a  fabric  sub- 
stantially inelastic.  The  specification  states  that  the  garment  **is 
especially  well  adapted  to  support  the  lower  garments  and  distribute 
their  weight  in  a  very  desirable  manner  as  the  chest  is  allowed  full 
expansion."  It  is  declared  that  in  most  cases  the  lower  portion  of 
the  garment  should  be  made  adjustable  as  by  lacing  flaps  and  cord. 

We  discover  nothing  in  the  above  patents  to  defeat  the  one  in 
suit.  In  David  v.  Harris,  206  Fed.  902,  124  C.  C.  A.  477  (1913), 
this  court  sustained  a  patent  for  improvements  in  sweaters  consist- 
ing of  the  attachment  to  a  low-necked  sweater  of  two  infolding  lapels 
and  a  collar,  'Cvrhich  could  be  turned  up  to  convert  it  into  a  high  necked 
sweater.    We  said  in  that  case,  Judge  Coxe  writing  the  opinion : 

"The  patented  feature  ia  an  exceedingly  simple  device,  but  Involves  consid- 
erable Ingenuity  and  is  evidently  popular  with  the  trade  and  with  buyers.  It 
is  not  found  In  the  prior  art  Somewhat  similar  attempts  were  made  In 
coats  and  shirts,  but  we  cannot  find  that  the  Idea  had  occurred  to  any  one, 
prior  to  Welnschenk,  to  convert  a  sweater  into  a  garment  capable  of  two  such 
uses  accomplished  by  such  easy  transformation." 

And  in  the  case  at  bar,  as  in  David  v.  Harris,  the  patented  feature 
is  an  exceedingly  simple  device  but  one  which  involves  some  in- 
genuity, and  it  is  not  foimd  in  the  prior  art.  The  use  made  of  elastic 
webbing  in  pantaloons  or  overalls  by  which  they  were  made  self- 
supporting  aflfords  no  analogy  except  in  the  fact  that  the  garments 
stretch  at  the  waist.  The  insertion  of  the  elastic  waistbands  shown 
in  the  patents  for  masculine  attire  would  not  produce  the  skirt  of 
the  patent  in  suit.  The  stretching  at  the  waist  in  drawers  and  trousers 
as  provided  for  in  the  patents  has  no  relation  to  any  specific  purpose 
or  behavior  called  for  by  the  desire  to  have  a  close  and  clinging  fit 
at  the  region  of  the  hips. 

[2]  As  to  the  defense  of  prior  use  which  has  been  interposed,  it 
is  to  be  remarked  that  there  are  two  features  as  to  which  the  proof 
must  be  satisfactory : 

(1)  The  identity  of  the  alleged  prior  structure  ^ith  that  of  the 
patent  must  be  shown. 

(2)  And  the  date  at  which  the  alleged  prior  structure  was  made 
must  also  be  disclosed. 

The  court  below  thought  the  evidence  of  prior  use  was  too  vague 
and  uncertain  to  establish  that  requisite  degree  of  certainty  adopted 
as  the  test  in  such  cases.  It  is  clearly  unsafe  to  rely  upon  the  tes- 
timony of  witnesses  depending  entirely  upon  memory  of  contempo- 
raneous facts  long  past  and  uncorroborated  by  any  recorded  data. 
The  evidence  cm  this  matter  is  fatally  defective,  in  that  it  absolutely 
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fails  to  fix  with  sufficient  accuracy  the  date  of  the  alleged  anticipating' 
manufacture  and  sale.  The  cross-examination  of  defendant's  wit- 
nesses disclosed  the  fact  that  no  effort  had  been  made  to  look  up 
books,  memoranda,  or  any  contemporaneous  records  for  the  purpose 
of  fixing  the  date  of  the  use  now  claimed  to  have  been  prior  to  that 
of  the  patent  in  suit.  The  character  of  the  evidence  offered  on  this 
subject  is  quite  unsatisfactory  and  unconvincing.  For  example,  one 
of  defendant's  witnesses  who  was  a  salesman  in  the  employ  of  Ryan 
&  Green  testified  that  that  firm  was  manufacturing  petticoats  identical 
with  those  of  the;  patent  in  suit  when  he  entered  the  employ  of  the 
firm  in  1899.  He  did  not  give  a  single  circumstance  in  corroboration 
of  the  date  o£  his  employment  or  of  the  fact  that  the  manufacture 
of  the  skirts  went  back  to  the  commencement  of  his  emplo)rm«it  and 
admitted  on  cross-examination  that  he  had  never  made  any  investi- 
gation in  regard  to  the  date  of  sales  or  the  names  of  customers.  He 
nevertheless  professed  to  remember  the  names  of  customers  to  whom 
he  sold  such  petticoats  in  1899,  and  he  professed  to  remember  the 
color  of  the  skirts  he  then  sold.  He  was  asked  to  name  customers 
to  whom  he  had  sold  skirts  in  more  recent  years,  and  he  said  that  he 
could  not  remember  the  name  of  any  customer  or  the*  color  of  any 
of  the  skirts  sold  in  such  years.  He  even  professed  to  give  the  trade 
number  of  skirts  sold  in  1899.  He  was  contradicted  by  a  member 
of  the  firm  called  by  the  complainant  who  testified  that  his  firm  made 
no  such  petticoats  down  to  1902  when  he  retired  from  the  firm.  We 
shall  not  review  the  testimony  of  the  other  witnesses.  It  must  suffice 
to  say  that  we  do  not  find  adequate  testimony  to  establish  the  prior 
use.  There  is  testimony  in  the  record  given  by  witnesses  who  had 
been  engaged  for  years  in  manufacturing  skirts,  whose  business  it 
was  to  keep  themselves  acquainted  with  the  skirts  on  the  market, 
and  who  were  associated  with  the  largest  manufacturers  of  skirts 
in  the  United  States,  and  who  testified  that  they  never  saw  or  heard 
of  a  skirt  like  that  of  the  patent  in  suit  until  they  saw  the  skirt 
manufactured  by  the  patentee. 

We  have  no  doubt  that  defendant's  skirt  infringes.  It  has  the 
three  elements  of  complainant's  skirt:  The  lower  skirt  portion  of 
nonelastic  material,  the  hip  portion  of  moderately  elastic  material,  and 
the  waistband  of  very  highly  elastic  material.  The  fact  that  the  skirt 
of  defendant  has  a  greater  length  downwards  of  the  hip  portion,  and 
a  consequently  smaller  length  upwards  of  the  lower  skirt  portion,  is 
not  important.  No  limitation  of  the  length  of  the  respective  sections 
of  the  skirt  is  found  in  the  claims. 

Judgment  affirmed. 
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THE  CITTA  DI  PALERMO. 

(Clrctilt  Court  of  Appeals,  Second  Circuit    June  22,  1915.) 

No.  304. 

1  Shipping  ^5»121 — Liability  of  Vessel  fob  Damage  to  Cabgo— Defects 
IN  Hull. 

A  steamship  h^d  liable  for  damage  to  a  shipment  of  hides  from  sea 
water  which  entered  through  holes  in  the  plates  where  the  outer  ends 
of  rivets  were  gone;  there  being  no  evidence  that  the  rivets  were  In 
good  condition  when  tlie  voyage  commenced,  that  the  defects  were  latent 
and  could  not  have  been  discovered  by  a  proper  inspection,  or  that  they 
were  in  fact  examined  when  the  vessel  was  last  inspected  ten  months 
before. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  ff  225,  449-451, 
466;   Dec.  Dig.  <&=>121.] 

2.  Shipping  ^=:»132 — Suit  fob  Damage  to  Cargo— Defenses. 

A  claimant,  which  relies  on  the  defense  that  a  defect  in  the  vessel  which 
was  the  cause  of  damage  to  cargo  was  latent  and  could  not  have  been 
detected  by  a  careful  inspection,  must  at  least  satisfy  the  court  that  the 
defect  was  of  such  a  character. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  S$  471-487 ;  Dec. 
Dig.  «=»132.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  in  favor  of  libel- 
ant, for  damages  to  a  lot  of  salted  hides,  loaded  in  December,  1910,  on 
the  steamship  Citta  di  Palermo,  which  upon  arrival  here  were  found 
wet  and  rotted  from  contact  with  and  immersion  in  sea  water.  The 
hides  were  stowed  in  the  f  orepeak ;  the  vessel  encountered  very  severe 
weather  which  continued  for  several  days.  On  the  morning  of  Janu- 
ary 19th,  sea  water  was  discovered  in  the  forepcak.  The  pump  was 
immediately  started,  but  the  leak  could  not  be  located  or  the  inflow' of 
water  stopped,  and  the  compartment  remained  flooded  to  the  height 
of  the  water  line  until  arrival  at  New  York.  The  vessel  being  placed 
on  dry  dock,  it  was  found  that  on  the  starboard  side,  about  on  the 
13-foot  mark  and  forward  of  the  collision  bulkhead  the  points  of  two 
rivets  were  off;  the  heads  of  the  rivets  on  the  inside  were  tight  up 
against  the  frame  and  the  part  of  the  rivets  extending  from  the  head 
to  the  point  where  the  frame  came  against  the  plate  was  there.  It  is 
not  disputed  that  the  water  which  entered  the  compartment  came 
through  these  rivet  holes  and  between  the  plate  and  the  frame.  The 
opinion  of  Judge  Veeder  will  be  found  in  226  Fed.  522. 

Converse  &  Kirkn,  of  New  York  City  (J.  Parker  Kirlen  and  J.  M. 
Woolsey,  both  of  New  York  City,  of  counsel),  for  appellant. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (D.  R.  Englar,  of 
New  Yorik  City,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

4=:>For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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LACOMBE,  Circuit  Judge.  [1]  The  opinion  of  the  District  Judge 
sets  forth  the  facts  most  fully ;  it  is  unnecessary  to  repeat  them  here. 
His  conclusions  upon  the  whole  case  were : 

**That  claimant  has  failed  to  prove  that  the  rivets  in  question  were  in  good 
condition  at  the  beginning  of  the  voyage,  or  that  their  defective  conditiwi  was 
latent  The  claimant  has  also  failed  to  prove  that  the  hand  pump,  which 
was  found  in  bad  condition  at  the  end  of  the  voyage  was  in  good  condition 
when  the  voyage  began." 

We  think  the  condition  of  the  pump  is  not  a  matter  of  importance. 
There  was  a  sounding  pipe,  which  was  in  working  condition  until  it 
broke,  after  the  leak  had  set  the  packages  of  hides  afloat  and  the  ship's 
motion  set  them  thrashing  about  in  the  f  orepeak.  The  pipe  was  sound- 
ed regularly  and  from  practically  nothing  it  suddenly  showed  a  full 
forepeak.  The  damage  was  then  done,  the  hides  were  thoroughly 
wetted.  Had  a  powerful  and  efficient  pump  thereafter  promptly 
emptied  the  compartment  and  kept  it  empty,  they  would  nevertheless 
have  rotted  before  reaching  New  York. 

[2]  On  the  other  branch  of  the  case  we  concur  with  Judge  Veeder. 
The  last  time  there  was  an  opportunity  thoroughly  to  examine  the 
rivets  was  when  the  Citta  di  Palermo  was  dry-docked  in  March,  1910, 
for  her  No.  three  inspection.  We  do  not  mean  to  intimate  that,  even 
under  the  severe  requirements  of  the  Supreme  Court  as  laid  down  in 
The  Caledonia,  157  U.  S.  124, 15  Sup.  Ct.  537, 39  L.  Ed.  644,  The  Carib 
Prince,  170  U.  S.  655,  18  Sup.  Ct.  753,  42  L.  Ed.  1181,  and  other  well- 
known  decisions,  a  vessel  must  be  dry-docked  before  every  voyage  and 
every  rivet  be  separately  tested.  It  is  sufficient  now  to  hold  that  if 
claimant  seeks  to  rely  upon  the  proposition  that  there  was  a  latent 
defect,  which  thorough  and  careful  inspection  could  not  detect,  he  must 
at  least  satisfy  the  court  that  the  defect  was  of  such  a  character. 

In  the  case  at  bar  there  are  two  theories  to  account  for  the  giving 
way  of  the  rivets.  The  claimant  insists  that  although  sound  and  in 
seaworthy  condition  they  were  sheared  off  by  the  straining  of  the 
vessel  in  heavy  seas.  Libelant  insists  that  they  were  not  sound  and 
in  seaworthy  condition  when  the  vessel  sailed  on  this  voyage.  As 
there  is  no  direct  testimony  as  to  their  condition  at  that  time,  the  most 
that  can  be  done  is  to  infer  their  condition  from  available  testimony. 
Of  all  the  witnesses  who  examined  the  rivets  at  the  end  of  the  voyage, 
two  called  by  libelant  testified  that  both  rivets  were  corroded  in  the 
counter  sink  down  to  a  point.  In  view  of  the  circumstances  that  none 
of  the  witnesses  called  by  claimant  made  an  equally  close  examination 
of  these  rivets,  and  that  the  rivets  themselves  were  not  produced  nor 
the  men  who  handled  them  when  they  were  knocked  out  examined, 
the  testimony  of  the  two  seems  the  more  persuasive.  As  to  the  inspec- 
tion in  March,  1910,  we  have  the  general  statement  that  a  vessel's  "No. 
three  survey"  is  the  most  rigorous  of  all.  But  there  is  nothing  to  show 
what  actually  took  place  on  this  particular  survey;  nothing  to  show 
that  any  one  then  inspected  the  rivets ;  no  testimony  to  show  Siat  corro- 
sion is  so  swift  that  a  rivet  which  responds  properly  to  a  test  will  be 
corroded  to  a  point  by  eight  months  subsequent  inmiersion.  The  case 
as  it  stands  on  the  testimony  differs  from  those  on  which  claimant  re- 
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lies.    The  Sandfield,  92  Fed.  663,  34  C.  C.  A.  612;  The  Exe,  57  Fed. 
399,  6  C.  C.  A.  410;  The  Frey,  106  Fed.  319,  45  C.  C.  A.  309;  and 
The  Indrani,  177  Fed.  914, 101  C.  C.  A.  194. 
The  decree  is  affirmed  with  interest  and  costs. 


(226  Fed.  531) 

W.  A.  GAINES  &  CO.  v.  ROCK  SPRING  DISTILLING  CO.  el  aL*. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  20,  1915.    On  Petition  for 
Rehearing,  November  2,  1915.) 

No.  2572. 

L  Tbade-Mabks  and  Tbade-Names  ^=»45 — Registbation  of  Tbade-Mabks — 
Statutory  Pbovisions. 

The  rights  acquired  by  the  use  of  descriptive  words  as  a  trade-mark  for 
more  than  10  years  before  1905  are  perfected  by  registration  under  Act 
Feb.  20,  1905,  c.  592,  33  Stat  724  (Comp.  St  1913,  f§  9485-9516),  authoriz- 
ing registration  of  trade-marks. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  ^§  53,  59;  Dec  Dig.  <S=»45.] 

2.  Tbade-Mabks  and  Tbade-Names  ^=»3 — ^AoQUismoN   of  Tbade-Mabk — 

Registbation — ^Pbopeb  Names. 

A  practical  distiller  named  Crow  was  employed  at  a  distillery,  and  the 
whisky  there  produced  was  called  "Crow,"  or  "Old  Crow."  At  his  death 
in  1855  a  considerable  quantity  of  his  whisky  was  in  existence,  and 
during  succeeding  years  it  continued  to  have  a  market  reputation,  and 
represented  a  high  standard  under  one  or  the  other  of  these  names. 
At  the  same  distillery  and  with  the  same  formula  whisky  was  made 
after  his  death,  and  the  product  was  continued  to  be  called  *'Crow" 
or  "Old  Crow,"  and  this  continued  for  many  years  prior  to  the  act  of 
1905,  authorizing  the  registration  of  trade-marks.  The  words  "Old  Crow" 
were  registered  as  a  trade-mark  in  1882,  in  1904,  and  in  1909  under  the 
act  of  1905.  Hcldf  that  the  trade-mark  registered  under  the  act  of 
1905  was  valid,  at  least  as  against  a  person,  not  named  Crow. 

[E3d.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  H  4-7;  Dec.  Dig.  <g=»3.] 

3.  Tbad£-Mabks  and  Trade-Names  ^3>96 — ^Infringement — ^Former  Decision 

— ^Res  Judicata — Person  Who  may  Assert  Bar. 

Where  a  corporation  leased  a  distillery,  and  later  contracted  with  the 
owner,  after  termination  of  the  lease,  for  the  bottling  of  the  product  of 
the  distillery  under  a  brand  used  by  the  corporation,  which  was  claimed 
to  infringe  complainant's  trade-mark,  giving  an  indemnity  bond  to  secure 
the  owner  and  its  subsequent  lessee  against  complainant's  claims,  the 
owner  and  its  lessee  were  entitled  to  avail  themselves  of  the  Judgment 
in  favor  of  the  corporation  in  a  prior  suit  by  complainant  over  the  right 
to  use  Uie  trade-mark,  as  against  the  objection  of  want  of  privity. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  109;  Dec-  Dig.  «=>96.] 

4.  Trade-Marks  and  Trade-Names  €==>31— Applicabilitt  of  Trade-Mark. 

Under  the  common-law  rule  that  a  trade-mark  for  one  article  extends  to 
an  article  of  the  same  descriptive  properties,  and  under  the  statute  for 
the  registration  of  trade-marks,  a  trade-mark  on  whisky  applies  to 
straight  and  blended  whiskies. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  35 ;   Dec.  Dig.  <g=>31.] 

^=:»For  other  cases  see  eame  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
*Writ  of  certiorari  granted  December  20,  1915. 
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5.  Tbade-Mabks  and  Tbadb-Namss  «=»86 — ^Afpbopbiatob  or  T&ade-Mabk 

— EXCLUSIVENESS  OF  RiOHT — ESTOPPEL. 

If  the  first  approprlator  of  a  trade-mark  bas  prima  fade  the  ezclnslTe 
right  to  use  the  trade-mark  on  his  product  throughout  the  country,  he 
may  by  estoppel  lose  the  right  to  injunctiye  relief  against  a  later  user 
thereof. 

[Ed,  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names^  Coit 
Dig.  i  95;   Dec.  Dig.  <S=>86.] 

6.  Tbade-Mabks  and  Tbade-Namss  ^=»84 — Reoistbation — Effect. 

Registration  of  a  trade-mark  under  the  act  of  1905,  authorizing  tbe 
registration  of  trade-ma rlLs,  makes  a  prima  facie  case  of  title,  but  does 
not  impair  any  substantive  defense  available  to  one  if  there  bad  been  no 
registration,  except  in  so  far  as  it  may  affect  the  character  of  the  regis- 
trant's title  to  a  descriptive  word  in  a  secondary  meaning. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  ii  93,  97;  Dec.  Dig.  <®==»84.] 

7.  Tbade-Mabks  and  Tbade-Names  ^=»43 — Reoistbation — ^Effect. 

Where  one  had  only  a  defensive  right  to  use  a  word  as  a  trade-mark 
sufficient  to  protect  him  against  injunctive  relief  by  another,  the  latter 
could  register  the  trade-mark  under  the  act  of  1905. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent 
Dig.  If  48,  49;   Dea  Dig.  <d=:>43.] 

8.  Trade-Mabks  and  Tbade-Names  €=>44 — Reoistbation  of  Tbade-Mabks^ 

Fbaudulent  Reoistbation — Acts  Constituting. 

A  registration  under  the  act  of  1905  of  the  words  "Old  Crow**  as  a  trade- 
mark for  whisky  was  not  obtained  fraudulently  merely  because  the  ap- 
plication stated  that  the  trade-mark  had  been  continuously  in  use  by 
the  applicant  and  its  predecessors  since  1835,  and  that  no  other  person 
had  the  right  to  use  the  mark,  on  proof  that  the  name  had  long  been 
used  in  1855,  though  the  use  was  of  a  character  analogous  to  a  descrip- 
tive use,  rather  than  a  strictly  trade-mark  use,  for  a  period  which  did  not 
expire  until  an  indefinite  date,  pertiaps  1870. 

[Ed.  Note. — For  other  cases,  see  Trade-Marl^  and  Trade-Names,  Cent 
Dig.  $i  50-52;    Dec.  Dig.  <g=>44.] 

9.  Tbade-Mabks  and  Tbade-Names  ^=s>43 — Reoistbation  of  Tbade-Mabks 

— Fbaudulent  Reoistbation— Acts  Constituting. 

A  registration  under  the  act  of  1905  of  the  words  "Old  Crow"  as  a 
trade-mark  for  straight  whisky  is  not  fraudulent  merely  because  the 
application  therefor  states  that  no  other  person  has  the  right  to  use  the 
trade-mark,  while  one  has  the  defensive  right  to  use  the  words  as  a 
trade-mark  on  blended  whislqr,  for  an  applicant  for  registration  of  a 
trade-mark  may  confine  his  registration  and  its  efTect  to  such  classes  or 
subclasses  of  an  article  of  the  same  descriptive  properties  as  he  may  se- 
lect and  it  does  not  concern  the  person  having  the  right  to  use  the  words 
on  blended  whisky  if  the  registration  did  not  include  blended  whisky 
as  well  as  straight  whisky. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §§  48,  49;   Dec.  Dig.  «=>43.] 

10.  Trade.-Marks  and  Tbade-Names  ^=:»44 — Reoistbation  of  TaADE-MiuiKS 
— Fbaud. 

A  registration  under  the  act  of  1905  of  the  words  **01d  Crow"  as  a 
trade-mark  for  straight  whisky  was  not  obtained  fraudulently  because 
the  applicant  did  not  summon  one  entitled  to  use  the  words  on  blended 
whisky,  though  the  statute  contemplates  that  adverse  claimants,  whai 
imowu,  shall  have  notice  and  an  opportunity  to  oppose. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §§  50-^2;    Dec.  Dig.  <S=>44.] 

d=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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IL  Trade-Mabks  and  Trade-Names  «=>d7 — Infringement  of  Trade-Marks 
—Equitable  Relief. 

Where  complainant  had  a  valid  registered  trade-mark,  "Old  Crow,"  in 
connection  with  straight  whisky,  It  was  entitled  to  restrain  another  from 
using  the  names  "Crow"  or  "Old  Crow"  in  connection  with  straight 
whisky  not  made  by  complainant;  and  the  court,  having  jurisdiction 
only  by  reason  of  the  registration  of  the  trade-mark,  could  not  grant 
complainant  further  relief,  in  view  of  a  prior  decree  adjudging  that  de- 
fendants had  the  defensive  right  to  use  the  words  on  blended  whisky. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §f  110,  111;   Dec.  Dig.  «=>97.] 

On  Petition  for  Rehearing. 

12.  Trade-Marks  and  Trade-Names  ^=s>93 — Infringement — Presumptions — 
Evidence. 

In  a  suit  for  Infringing  a  trade-mark,  there  is  no  initial  presumption 
of  validity  to  be  overcome,  and  the  testimony  of  unaided  recollections  of 
a  witness  of  dates  40  years  old  cannot  be  accepted. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  fl  104r-106;  Dec.  Dig.  «=>93.] 

13.  Trade-Marks  and  Trade-Names  «=>100— Infringement — ^Abandonment. 

In  a  suit  for  infringing  complainant's  right  to  the  use  of  the  words  *'01d 
Crow,"  as  applied  to  whisky,  defendants  filed  a  cross-bill,  which  was  dis- 
missed by  the  trial  court,  which  granted  injunctive  relief  to  complainant. 
Defendants  appealed  from  each  part  of  the  decree,  but  in  the  appellate 
court  their  counsel  announced  that  they  would  not  ask  affirmative  relief, 
and  the  court  did  not  consider  that  subject,  but  simply  dismissed  com- 
plainant's bill.  Heldj  that  defendants  abandoned  any  claim  to  affirma- 
tive relief  on  the  theory  that  they  had  any  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  114;   Dec.  Dig.  <S=»100.] 

14.  Judgment  ^=»715 — Conclusiveness — Issues. 

Tile  Circuit  Court  of  Appeals  of  one  circuit,  when  determining  what 
the  Circuit  Court  of  Appeals  of  another  circuit  decided  in  a  former  suit 
involving  the  same  question,  has  no  power  to  make  new  findings  of  fact 
inconsistent  with  the  finding  made  by  the  latter  court. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  f  407;  Dec. 
Dig.  «=>715.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Kentucky ;  Walter  Evans,  Judge. 

Suit  by  W.  A.  Gaines  &  Co.,  a  corporation,  against  the  Rock  Spring 
Distilling  Company  and  another.  From  a  decree  of  dismissal,  com- 
plainant appeals.    Reversed  and  remanded. 

Appellant,  Gaines  &  Co.,  is  a  Kentucky  corporation.  Appellee  Rock  Spring 
Distilling  Company  is  also  a  Kentucky  corporation,  and  appellee  Rosenfield  is 
the  licensee  and  operator  of  its  distillery,  and  is  a  citizen  of  Kentucky.  The 
appellant  will  be  referred  to  as  plaintiff;  the  appellees,  as  defendants.  The 
litigation  involves  a  controversy  over  the  words  "Crow"  or  "Old  Crow'*  as  a 
trade-mark  for  whisky.  Plaintiff  filed  its  bill  in  the  court  below,  alleging  its 
trade-mark  ri^ht  tn  these  words,  and  claiming  that  defendants  were  infring- 
ing. The  answer  denied  the  existence  of  the  right  claimed,  and  set  up  as  a 
bar  a  decree  rendered  against  plaintiff  in  the  United  States  District  Court  at 
St.  Louis,  under  mandate  of  the  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit The  answer  claimed  privity  between  the  Hellnians — the  defendants  in 
that  case — and  these  defendants.  A  plea  of  former  adjudication  was  held 
good.  [C.  C]  170  Fed.  544.  After  replication  filed,  proofs  were  taken,  includ- 
ing, by  stipulation,  nil  proofs  in  the  Hellman  Case;    and,  on  final  hearing, 

^sFor  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
141  C.C.A.— 19 


Digitized  by  VjOOQIC 


290  141  C.  C.  A.  REPORTS 

the  bill  was  dlsmisBed.    202  Fed.  989.    From  the  pleadings  and  prcx^s,  these 
facts  appear,  either  without  dispute  or  beyond  fair  question: 

Woodford  county,  Ky.,  is  not  far  from  Bourbon  county,  and  is  Jn  the  lieart 
of  the  limestone  formation,  "Wue  grass**  country.  This  general  region  has 
always  been  and  is  the  center  of  the  distilling  business  for  the  best  known 
Kentucky  whiskies.  The  water  f rwn  the  limestone  springs — ^whether  ot  not 
it  is  really  better  than  other  waters  for  making  whisky — ^in  the  early  days 
was  thought  to  be  of  unique  purity  and  essential  to  the  highest  grade  of  the 
distilled  product  Three  brands,  amcxig  those  most  advertised  and  so  most 
widely  known  now  for  a  generation,  are  made  within  a  few  miles  of  each  oth- 
er, in  Woodford  county,  along  Glenn's  creek— "Taylor,"  "Pepper,"  and  '•Crow." 
For  a  long  period  before  1855,  James  Crow  was  a  practical  distiller  in  the 
Glenn's  Creek  neighborhood.  He  did  not  have  a  distillery  of  his  own,  but  was 
employed  by  various  distillers — for  some  years  before  Crow's  death,  in  1855, 
by  Oscar  Pepper  (except  few  the  last  year  or  two,  and  even  then  Crow  retained 
some  supervision  for  Pepper).  He  was  reputed  to  be  the  first  man  in  Ken- 
tucky to  make  a  sour  mash  whisky,  and  he  had  a  high  reputatlcm  as  a  skill- 
ful distiHer.  During  his  years  at  the  Pepper  distillery,  he  made  a  large  quan- 
tity of  whisky.  This  whisky  came  to  be  called  by  his  name  as  "Crow,"  or,  as 
it  aged,  "Old  Crow,"  whisky,  and  it  acquired,  by  that  designatlcm,  a  reputa- 
tion for  good  quality.  At  his  death  a  considerable  quantity  was  in  existence, 
both  where  it  had  been  scattered  upon  the  market  and  where  it  was  aging  in 
the  distiller's  possession.  During  tiie  succeeding  years,  it  continued  to  have  a 
market  reputation  and  represent  a  high  standard,  under  one  or  the  other  of 
these  names.  After  Crow's  death,  Oscar  Pepper,  at  the  same  distillery  and 
with  the  same  formula,  continued  to  make  a  whisky  which  some  witnesses 
say  he  continued  to  call  "Crow."  He  died  about  1865.  In  1866  or  1867,  the 
Pepper  distillery  was  bought  by  Gaines,  Berry  &  Co.  They  employed,  as  dis- 
tiller, a  man  who  had  been  a  foreman  for  Crow,  and  who  knew  his  formula  and 
methods,  and  their  product  they  called  "Crow,"  or  "Old  Crow."  They  were 
succeeded  in  the  business  by  W.  A.  Gaines  &  Co.,  first  a  partnership,  and  then 
the  plaintiff  corporation.  Since  such  adoption  by  Gaines,  Berry  &  Co.,  these 
words  have  been  continually  used  by  plaintiff  and  its  predecessors  as  a  trade- 
mark, vast  sums  of  money  have  been  expended  on  advertising  the  brand  and 
the  trade-mark,  and  the  brand,  under  that  name,  has  for  many  years  been  one 
of  the  best  known  in  the  country.  All  the  other  distilleries  where  Crow  work- 
ed, and  which  so  might  have  had  special  rights  in  the  name,  have  now,  for  60 
years  or  more,  not  questioned  the  exclusive  rights  of  the  Pepper  distillery 
and  its  successor ;  and  while,  doubtless  in  the  *70's,  and  perhaps  in  the  *Sffs, 
there  were  some  instances  of  trespassing  which  were  not  attacked,  plaintifTs 
right  was  even  then  generally  observed,  and  now,  for  25  or  30  years,  has  not 
bec^  seriously  challenged — save  for  the  Hellman  use. 

The  witness  Mlda,  who  conducts  the  Bureau  of  Registration  for  brands  and 
trade-marks  regarded  as  authoritative  by  all  the  liquor  trade,  and  who  has 
published,  since  1878,  "Mida's  Criterion,"  the  recognized  price  list  of  "all 
brands  and  all  ages"  of  liquor,  testifies  that  "Old  Crow*'  has  always  and  every- 
where been  considered  the  Gaines  brand,  and  is  universally  understood  to 
refer  to  whisky  made  at  the  Gaines  Old  Crow  distillery.  This  testimony  is 
undisputed — excepting  the  Hellman  use,  if  that  is  an  exception.  It  further 
appears  that  Gaines  &  Co.,  in  1882,  registered,  as  a  trade-mark,  "Old  Crow," 
alleging  its  use  as  a  trade-mark  "since  1870."  Again,  in  1904,  plaintiff  duly 
registered  as  a  trade-mark  the  words  "Old  Grow,"  alleging  its  continuous  use, 
by  plaintiff  and  its  predecessors,  since  1835.  Again,  Jn  1909,  and  under  the 
act  of  1905,  plaintiff  duly  registered  the  same  trade-mark,  alleging  that  it  had 
been  used  since  1835,  that  the  class  of  merchandise  to  whidi  it  was  appro- 
priated was  "distilled  alcoholic  liquors,"  and  that  the  particular  description  <^ 
goods  comprised  in  the  class  upon  which  the  trade-mark  was  used  is  "Straight 
Bourbon  and  Rye  Whisky."  This  last  registration  is  the  only  one  alleged  in  the 
bill  in  this  cause,  and  upon  it  Jurisdiction  d^)ends,  since  there  is  no  diverse 
citizenship. 

Since  it  is  admitted  that  defendants  are  using  the  name  "Celebrated  Old 
Crow"  upon  whisky  not  made  by  plaintiff,  the  right  to  an  injunction  would  be 
clear,  except  for  the  defense  and  counterclaims  made  in  the  Hellman  Case, 
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taking  effect  here  either  by  virtue  of  the  Inherent  force  of  the  facts  there  and 
here  appearing,  or  through  the  c^)eratlon  of  the  rule  of  adjudication.  In  that 
case  the  defendants  Helhnan  filed  a  cross-bill,  alleging  their  own  prior  and  su- 
perior right  to  the  trade-mark  "Old  Crow,"  and  asking  for  appropriate  relief. 
By  the  proofs  it  appeared  tliat  prior  to  1867,  and  perhaps  as  early  as  1863,  the 
Hellmans  had  made  some  shipments  of  whisky  which  they  Invoiced  under  the 
name  of  "Crow,"  and  which  were  contained  In  barrels  stamped  with  the  picture 
of  a  crow,  and  with  the  words  "P.  Crow"  or  "J.  W.  Crow" ;  that  they  had  dis- 
tributed to  their  customers  signs  advertising  "Celebrated  Old  Crow  Bourbon" ; 
that  they  were  not  distillers,  but  were  wholesalers  or  jobbers ;  and  that  the 
whisky  which  they  sold  under  that  name  had  no  connection  with  the  Kentucky 
"Old  Crow,"  but  was  a  "blend,"  and  made  by  them  on  their  own  premises, 
while  the  plain tlfTs  product  was  a  straight  whisky,  and  Its  trade-mark  was 
never  applied,  with  Its  approval,  to  anything  else  than  its  product.  Upon  this 
general  situation,  the  District  Court,  at  St.  Louis,  found  the  facts  and  the  law 
in  plaintiff's  favor,  awarded  to  It  the  usual  Injunctlonal  relief,  and  dismissed 
the  cross-bill  of  defendants  Hellman.  Gaines  v.  Kahn  (C.  C.)  155  Fed.  6;J9. 
Both  parties  appealed ;  but  the  Hellmans  dropped  their  appeal  from  the  dis- 
missal of  their  cross-bill,  whereby  whatever  adjudication  was  carried  by  such 
dismissal  became  final.  The  opinion  of  the  Court  of  Appeals  Is  reported  In 
Kahn  v.  Gaines,  161  Fed.  495,  88  C.  C.  A.  437.  Its  precise  effect,  we  must 
hereafter  consider.  It  directed  that  the  decree  be  reversed,  and  that  plain- 
tifTs  bill  be  dismissed ;  and  this  was  done. 

E.  F.  Trabue,  of  Louisville,  Ky.,  and  J.  L.  Hopkins,  of  St  Louis,. 
Mo.,  for  appellant. 

W.  T.  Ellis,  of  Owensboro,  Ky.,  and  Luther  Ely  Smith,  of  St.  Louis> 
Mo.,  for  appellees. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  L 
The  first  objection  which  plaintiff's  alleged  trade-mark  rights  must 
meet  is  that  the-  words  are  descriptive,  and  so  incapable  of  becoming 
a  true  trade-mark.  If  nothing  were  involved  except  the  effect  of  the 
1909  registration,  this  objection  might  be  passed  without  decision, 
since  the  application  for  registration  indicates  use  for  more  than  10 
years  before  1905,  thus  perfecting  rights  which  might  have  been  im- 
perfect when  the  use  began,  and  would  have  so  continued  except  for 
the  statute  (Davids  Co.  v.  Davids,  233  U.  S.  461,  34  Sup.  Ct.  648,  58 
L.  Ed.  1046;  Nashville  Co.  v.  Coca  Cola  Co.,  215  Fed.  527,  529,  132  C 
C.  A.  39) ;  but  it  is  impossible  wholly  to  separate  the  force  of  this  regis- 
tration from  the  underlying  broader  question,  because  rights  prior  to 
this  registration  are  indirectly  involved. 

[2]  During  the  lifetime  of  the  distiller  Crow,  it  seems  clear  enough 
that  to  call  his  product  by  his  name  could  not  amount  to  the  adoption 
of  a  valid  trade-mark ;  the  use  of  the  name  was  descriptive,  rather  than 
arbitrary,  and  a  manufacturer  cannot  thus  exclude  all  others.  Such 
use  might  give  rise  to  quasi  exclusive  rights  on  the  secondary  mean- 
ing theory;  but  this  theory  is  not  alleged.  The  same  situation,  ap- 
parently, must  continue  after  Crow's  death,  and  in  reference  to  whisky 
which  had  been  manufactured  by  him  during  his  life.  The  necessary 
meaning  of  the  words,  as  merely  describing  the  article  or  stating  the 
name  of  the  maker,  would  seem  to  merge  and  destroy  any  otherwise 
possible  implication  that  they  were  an  arbitrary  symbol  of  origin.  As 
the  making  of  whisky  after  Crow's  death,  but  by  the  same  formula  and 
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methods,  was  continued  by  Pepper  or  by  Gaines,  and  as  it  continued  to 
be  called  "Old  Crow,"  this  appellation  would  gradually  change  its 
character.  It  at  once  ceased  truly  to  perscmify  the  maker;  it  did  not 
immediately  become  merely  arbitrary.  As  the  trade  lost  the  sense  of 
Crow's  personality,  as  he  became  less  real  and  more  traditional,  as  no 
one  else  of  the  same  name  challenged  the  growing  right,  and  as  with 
Crow's  personality  fading  there  must  also  fade  the  vague  descriptive 
effect  of  using  his  formula,  the  words  "Old  Crow"  would  become  less 
descriptive  and  more  arbitrary,  and  after  a  period  of  such  tmchallenged 
use  they  would  become  dominantly  and  substantially  a  mere  symbol 
of  origin.  Whether  this  right  of  exclusive  appropriation  as  a  trade- 
mark had  matured  in  1866  or  1867,  when  Gaines,  Berry  &  Co.  began 
the  use,  or  matured  in  1870,  the  date  named  in  their  first  trade-mark 
registration,  or  matured  at  some  other  date,  is  not  now  material.  The 
facts  seem  to  show  an  unbroken  development  of  the  t)rpe  which  the 
courts  had  recognized,  but  which  had  not  been  effectuated  by  statute 
until  the  law  of  1905.  Words  which  were  at  first  essentially  incapable 
of  exclusive  appropriation  were  continually  used  as  descriptive  by  the 
only  one  who  could  truthfully  make  such  use,  until,  by  change  of  cir- 
cumstances and  by  long  acquiescence,  they  had  come  to  indicate,  and 
indicate  only,  a  particular  product  of  a  particular  manufacturer.  It 
might  be  otherwise,  if  the  words  had  originally  been  more  purely  de- 
scriptive of  quality  or  method ;  and  it  may  be  that  some  person  named 
Crow  would  even  yet  have  a  measure  of  right  to  call  his  product 
**Crow."  We  do  not  meet  either  of  these  questions ;  and,  in  what  has 
been  said  regarding  the  capability  of  the  name  for  exclusive  appropria- 
tion, we  have,  for  the  time  being,  disregarded  whatever  force  the  St 
Louis  use  by  Hellman  may  have. 

[3]  2.  When  we  consider  the  claim  that 'the  Hellman  decree  is  a 
bar  to  any  relief  in  this  suit,  we  first  meet  the  objection  that  there  is 
no  privity  of  parties.  We  must  think  that  privity  sufficiently  aj^ears. 
The  parties  defendant  in  that  case,  at  the  time  of  its  commencement, 
had  been  the  two  Hellmans,  who  were  partners.  Pending  the  suit,  one 
partner  died,  and  his  administrator,  Kahn,  was  substituted.  Later, 
but  still  pending  the  suit,  the  entire  business  of  the  Hellman  Bros,  was 
transferred  to  the  just  organized  corporation,  the  Hellman  Distilling 
Company,  and  by  supplemental  bill  this  corporation  was  made  defend- 
ant. The  corporation  was  therefore  a  party  to  the  suit  at  the  time  of 
the  final  decree.  During  the  existence  of  the  partnership  of  Hellman 
Bros.,  it  had  leased  the  distillery  of  the  Rock  Spring  Distilling  Com- 
pany, near  Owensboro,  Ky.,  and  as  lessee  it  had  manufactured  whisky 
there  in  1904.  The  Hellman  Distilling  Company,  as  such  lessee,  con- 
tinued such  manufacturing  in  1905,  1906,  and  1907.  In  1909  all  this 
remained  in  bond  in  the  distillery  warehouse.  In  1909,  and  after  the 
final  decree  in  the  Missouri  case,  the  Hellman  Distilling  Company  con- 
tracted with  the  Rock  Spring  Company,  and  with  Rosenfield,  as  its 
lessee,  for  the  further  manufacture  of  whisky,  and  for  the  bottling  in 
bond  of  the  1904  stock,  and  for  the  use  upon  such  bottles  of  the  brand 
or  label  "Hellman's  Celebrated  Old  Crow."  The  Hellman  Company 
gave  to  defendants  a  bond  of  indemnity  to  protect  them  against  plain- 
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tiflfs  claims;  in  using  this  brand  or  label,  defendants  are  acting  for 
and  in  behalf  of  the  Hellman  Distilling  Company;  and  the  right  of 
that  company  to  use  this  brand  on  this  article  is  the  very  thing  in  con- 
troversy. The  former  decree  must  be  given  the  same  force  and  effect 
as  if  the  Hellman  Distilling  Company  were  the  nominal,  as  it  is  the  real, 
defendant  here.  Kessler  v.  Eldred,  206  U.  S.  285,  27  Sup.  Ct  611,  51 
L.  Ed.  1065. 

[4]  3.  Plaintiff  next  urges,  by  way  of  escape  from  the  claimed  force 
of  the  Hellman  decree,  and  even  if  that  decree  is  to  be  considered  as  an 
adjudication  that  the  plaintiff  had  no  lawful  title  to  the  trade-mark, 
yet  that,  since  the  only  use  there  involved  was  upon  a  blended  whisky, 
while  the  use  here  involved  is  upon  a  straight  whisky,  a  judgment 
that  plaintiff  had  no  trade-mark  valid  against  a  blended  whisky  would 
not  be  a  judgment  that  plaintiff  had  no  trade-mark  valid  for  straight 
whisky.  Disr^^rding,  for  the  present,  such  limitations  as  for  the  pur- 
poses of  this  suit  must  be  thought  to  have  been  imposed  on  plain- 
tiff's rights  by  the  peculiar  form  of  the  1909  registration,  and  with  ref- 
erence only  to  the  general  question  and  the  general  rule,  we  cannot  be 
satisfied  with  the  theory  which  would  thus  interpret  and  then  limit 
the  effect  of  the  Hellman  decree.  The  general  rule  is  clear  that  a  com- 
mon-law trade-mark  for  one  article  extends  to  another  article  of  the 
same  descriptive  properties ;  the  difficulties  come  in  applying  this  limi- 
tation, "of  the  same  descriptive  properties."  The  distinctions  between 
a  straight  whisky  and  a  blended  whisky  have  given  rise  to  much  con- 
troversy in  other  legal  fields ;  but  it  seems  to  us  clear  that,  whatever  the 
extended  classifications  and  subclassifications  of  the  Patent  Office 
practice  may  contemplate,  neither  the  common  law  nor  the  registra- 
tion statute  can  intend  such  confusion  as  must  result  from  recogniz- 
ing the  same  trade-mark  as  belonging  to  different  people  for  different 
kinds  of  the  same  article.  Established  trade-marks  directly  indicate 
origin ;  but,  if  they  have  any  value,  it  is  because  they  indirectly  indi- 
cate kind  and  quality,  and  to  say  that  the  seller  of  a  blended  whisky 
might  properly  put  upon  it  a  mark  which  was  known  to  stand  for  a 
straight  whisky,  or  vice  versa,  would  be  to  say  that  he  might  deceive 
the  public,  not  only  as  to  the  origin,  but  also  as  to  the  nature  and  quali- 
ty, of  the  article.  The  decided  cases  do  not  permit  a  trade-mark  like 
tfiis  to  be  thus  divided  as  to  its  subject-matter;  ^  and  we  must  think 
that  whatever  was  adjudicated  regarding  plaintiff's  title  to  its  trade- 
mark applies  to  its  use  on  both  kinds  of  whisky. 

[5]  4.  It  is  next  urged  that  the  Eighth  Circuit  decree  may  be  rec- 
onciled with  granting  the  relief  now  sought,  and  upon  the  theory  that 
trade-mark  rights  may  be  limited  in  territory,  and  that  plaintiff  might 
have  the  right  to  this  trade-mark  for  whiskies  throughout  the  country 
generally,  while  the  Hellmans  might  have  an  exclusive  right  to  the 

1  Coffee  and  cocoa,  Baker  v.  Harrison  (Ct  App.  D.  C.)  138  Off.  Gaz.  770 ; 
toilet  bmahes  and  tooth  t)rushe8,  Florence  Co.  v.  Dowd  (C.  C.  A.  2)  178  Fed. 
73, 101  C.  C.  A.  565 ;  soda  and  baking  powder,  Layton  Co.  v.  Church  (C.  C.  A. 
8)  182  Fed.  35,  104  C.  C.  A.  475,  32  L.  R.  A.  (N.  S.)  274 ;  axes  and  shovels,  Col- 
lins V.  Ames  Co.  (C.  C.)  18  Fed.  561  (Mr.  Justice  Blatchford) ;  tobacco  and 
cigarettes,  American  Ca  v.  Polacsek  (C.  C.)  170  Fed.  117  (Coxe,  Circuit  Judge). 
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same  words  as  a  trade-mark  for  the  same  article  in  St  Louis  and  the 
Southwest,  thus  being  given  the  field  which  they  claimed  they  had 
first  exploited  and  reduced  to  possession.  This  suggestion  presents 
two  conflicting  theories  of  trade-mark  origin  and  right, — ^and  we  speak 
now  only  of  marks  which  are  so-called  "technical"  trade-marks.  One 
theory  is  that  the  right  arises  from  ad(^tion, — from  a  kind  of  creation 
or  discovery  followed  by  appropriation.  Whether  the  right  is  perfect 
at  the  instant  of  adoption,  or  whether  there  first  must  be  sufficient  use 
upon  the  goods  to  create  for  the  mark  a  meaning  among  that  part  of  the 
public  which  begins  to  purchase,  is  a  detail  which  would  not  usually 
be  important.  According  to  this  theory,  if  the  right  is  once  acquired 
by  prior  adoption,  it  is  by  its  very  nature  exclusive  of  all  later  similar 
rights  which  might  otherwise  be  acquired  by  similar  adoption;  and 
from  that  theory  it  would  seem  to  follow  that  one  who  first  adopts 
the  mark  and  applies  it  to  his  goods  in  interstate  commerce,  and  who 
extends  his  business  into  new  localities,  until,  in  regular  course,  his 
business  may  cover  the  country,  may  prevent  the  use  of  the  mark  by 
another  later  user,  even  though  that  other  has  adopted  the  mark  in  good 
faith,  and  in  his  particular  field  has  given  it  identity  with  his  goods. 
How  much  diligence  on  this  theory  the  first  user  must  employ  in  ex- 
tending his  business  to  get  the  full  benefit  of  his  initial  rig^t  need  not 
now  be  considered.  The  other  theory  is  that  no  right  is  perfected  until 
the  mark  has  been  used  to  such  an  extent  that  it  has  come  to  have  a 
meaning  to  the  particular  purchasing  public  as  to  which  a  controversy 
arises,  and  that  the  duty  of  courts  of  equity  to  enforce  such  rights 
depends  essentially  upon  the  duty  of  protecting  this  public  against  being 
misled.  From  this  theory  it  will  follow,  or  it  may  follow,  that  the 
later  adopter,  who  has  brought  it  about  in  a  given  locality  that  the  mark 
indicates  to  the  public  that  the  goods  are  of  his  manufacture,  may 
thereby  himself  acquire  a  trade-mark  right  or  its  equivalent,  affirma- 
tively enforceable  in  that  locality  and  among  that  public,  even  against 
the  first  proprietor. 

We  do  not  find  it  necessary  to  consider  or  to  attempt  to  decide  the 
question  so  presented.  For  the  purposes  of  this  case,  and  without  in- 
timating any  opinion,  we  give  the  first  appropriator  the  benefit  of  the 
doubt  and  assume  that  his  title  is  prima  facie  country-wide  and  ex- 
clusive against  all  others,  and  that  as  against  all  who  have  no  special 
and  superior  equity  he  is  entitled  to  carry  his  trade  into  the  new  ter- 
ritory and  there  to  enforce  his  exclusive  right.  However,  the  exist- 
ence of  this  general  or  prima  facie  exclusive  right  is  not  inconsistent 
with  an  inability  to  enforce  it  against  some  persons  and  under  some 
circumstances.  Instances  may  arise  where  the  affirmative  conduct  or 
the  laches  of  the  first  appropriator,  and  with  reference  to  what  he  was 
at  first  entitled  to  call  an  infringement,  has  been  such  that  on  the  prin- 
ciples of  estoppel  a  court  of  equity  cannot  tolerate  that  he  should  en- 
force against  the  later  user  the  right  which  might  have  been  originally 
perfect.  This  subject  is  more  fully  discussed  and  the  reasons  which 
lead  us  to  this  conclusion  pointed  out,  with  some  reference  to  the  de- 
cided cases,  in  our  opinion  in  the  Rectanus  Case,  226  Fed.  545,  141 
C.  C.  A.  301,  this  day  decided.    Under  these  considerations,  and  upon 
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reference  to  the  pleadings  and  the  proofs  in  the  Hellman  Case,  we 
conclude  that  the  latter  case  is  of  the  class  where  the  refusal  to 
give  an  injunction  to  the  first  appropriator  of  the  mark  may  be  justified 
upon  the  ground  of  his  estoppel ;  and  so  this  ground  of  support  must 
be  considered  in  determining  what  is  the  true  basis  of  that  decree. 

5.  Is  the  Eighth  Circuit  decree  a  judgment  that  the  trade-mark, 
in  its  general,  prima  facie,  affirmative  aspect,  belonged  to  the  Hellmans 
by  prior  appropriation  ?  This  is  the  interpretation  claimed  by  defend- 
ants. The  language  in  the  body  of  the  Circuit  Court  of  Appeals  opin- 
ion is  consistent  with  that  interpretation,  but  the  last  paragraph  indi- 
cates that  the  two  judges  (only  two  sitting)  did  not  unite  in  putting  the 
decision  on  this  ground.  When  we  turn  to  the  record  for  further 
light,  we  find,  first,  that  the  defendants'  cross-bill  claiming  the  trade- 
mark ownership  was  dismissed,  and  that  the  dismissal  became  final. 
I£  it  had  been  even  seriously  contended  by  defendants  that  their  early 
use  of  the  words  was  effective  to  vest  a  trade-mark  right  therein,  surely 
there  would  not  have  been  acquiescence  in  the  dismissal  of  the  cross- 
bill. It  was  apparent,  then  as  now,  that  affirmative  title  to  the  trade- 
mark would  have  been  of  great  value  to  defendants,  if  they  could  main- 
tain that  position.  We  find,  second,  that  there  was  in  the  record  practi- 
cally nothing  indicating  that  the  Hellmans  ever  pretended  to  adopt  or 
claim  these  words  as  their  trade-mark.  They  stamped  some  barrels 
with  the  words  "P.  Crow"  or  "J-  ^'  Crow" ;  but  no  person  of  this 
surname  had  ever  been  connected  with  the  Hellmans.  The  Crow^  or 
Old  Crow,  which,  in  1863,  had  been  manufactured  in  Kentucky  for 
20  years  or  more,  was  at  least  considerably  known  on  the  market.  No 
reason  has  ever  been  suggested  in  this  litigation,  and  we  can  think  of 
none,  why  they  should  put  this  name  on  their  barrels,  unless  they  in- 
tended to  indicate  that  the  whisky  was  that  made  by  Crow  of  Ken- 
tucky. Unless  the  selection  of  this  name  meant  that  it  meant  nothing. 
Witnesses  for  the  defense  frankly  stated  that  in  those  years  it  was 
nothing  unusual  for  jobbers  or  blenders  of  whisky  to  use  well-known 
brands  belonging  to  others,  and  that,  if  the  initial  of  a  proper  name  was 
changed,  this  was  thought  sufficient  in  morals  to  remove  any  objection 
to  the  appropriation.  This  may  be  the  genesis  of  the  otherwise  unex- 
plained use  of  "P."  and  "J-  W."  ^  The  Hellmans  also  used  advertis- 
ing signs  "Celebrated  Old  Crow  Bourbon."  From  the  record,  we  must 
doubt  whether  these  signs  antedated  1870.  But  if  they  did  reach  back 
to  1863,  and  if  they  referred  to  the  blend  or  mixture  which  the  Hell- 
mans produced,  it  was  neither  "Celebrated,"  nor  "Old,"  nor  "Crow,** 
nor,  unless  by  chance,  "Bourbon."  *  It  was  made  by  mixing  colors 
and  flavors  with  neutral  spirits  or  high  wines,  or,  sometimes,  straight 
whisky ;  but,  if  the  latter,  it  was  whatever  they  happened  to  have  on 
hand.    Defendants'  witness  says,  "Any  brand  would  do."     Records 

*  One  of  the  stencils  was  "J.  Crow-Boarbon-Parls,  Ky." — a  plain  declaration 
that  "Crow"  was  a  maker's  name,  and  not  a  Hellman  trade-mark ;  and  as  there 
never  was  any  '*Crow"  in  **Paris,  Ky.,"  the  intent  seems  clear  enough. 

« Assuming  that,  at  that  date,  "Bourbon"  fairly  meant  a  corn  whisky  from 
Rotnewhere  in  Kentucky,  even  if  not  from  Bourbon  county. 
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which  seem  to  be  complete  show  that  during  the  seven  years  from 
1863  to  1870  the  Hellmans  sold,  of  this  "Crow"  whisky,  an  average  of 
less  than  eight  barrels  per  year. 

In  considering  whether  their  use  was  of  a  trade-mark  character,  the 
peculiar  nature  of  their  business  and  their  markings  must  not  be  over- 
looked. The  brands  or  marks  on  whisky  are  usually  those  of  the  orig- 
inal manufacturer.  The  dealer  or  jobber  may  handle  many  well-known 
brands,  and  may  mark  his  own  name  upon  the  packages  or  upon  the 
advertisements;  but  this  does  not  indicate  that  he  claims  the  brands 
as  his,  or  that  he  is  acquiring  a  trade-mark  right  therein.  While  the 
stencils  on  the  barrel  and  the  glass  signs  carried  the  name  "Hellman 
&  Co.,"  they  did  not  say  "manufactured  by,"  or  that  Hellman  &  Co. 
were  manufacturers  or  distillers,  nor  were  they  in  any  way  inconsistent 
with  mere  sale  by  Hellman  as  jobber  of  a  well-known  brand  made  by 
some  one  else.  The  thus  described  nature  and  character  of  the  Hell- 
man early  uke  might  not  always  be  thought  sufficient  to  initiate  and 
support  even  a  defensive  right ;  but  they  were  so  regarded  in  the  for- 
mer decree,  and  it  is  immaterial  whether  we  would  independently  reach 
that  conclusion.  It  did  there  appear  that  the  Hellman  use  thus  began 
and  continued  for  seven  years  before  1870,  or  four  years  before  1867, 
the  earliest  date  to  which,  under  the  pleadings,  plaintiff  could  then  re- 
sort, and  that  after  1870  it  continued,  increasing  somewhat,  although 
remaining  comparatively  small,  and  continuing  without  challenge  from 
plaintiff  until  1904.  It  may  well  be  that,  even  if  plaintiflf  did  not  know 
of  this  use  and  acquiesce,  it  was  legally  chargeable  with  such  knowl- 
edge and  acquiescence  for  many  years,  and  that  in  1904  the  use  would 
have  matured  into  a  possession  of  which  a  court  of  equity  would  not 
deprive  defendant.  At  any  rate,  we  think  that  is  the  theory  upon 
which  the  former  decree  should  be  considered  to  stand ;  and,  accord- 
ingly, it  adjudicates  such  defensive  right  and  nothing  more.  As  m- 
terpreted  by  Judge  La^ombe  in  the  Baltimore  Club  Case  (Carroll  v. 
Mcllvaine  [C.  C.  A.  2]  183  Fed.  22,  at  page  28,  105  C.  C.  A.  314), 
this  right  does  not  go  beyond  what  has  actually  been  "reduced  to  pos- 
session" by  defendant,  and  does  not  extend  to  any  whisky  not  mixed 
or  blended,  so  as  to  be  of  the  same  general  type  as  that  which  defend- 
ants had  been  making,  or  to  trade  or  territory  which  they  were  not  sell- 
ing when  that  bill  was  filed.  Such  difficulties  as  there  may  be  in 
drawing  the  exact  line  of  its  effect  are  not  here  involved,  because  the 
infringement  here  sought  to  be  enjoined  is  in  another  locality  and  of 
another  character.  This  limitation^ — to  blended  whisky  as  distinguished 
from  straight — thus  imposed  on  defendants,  is  not  inconsistent  with 
our  earlier  holding  that  a  trade-mark  cannot  be  so  divided.  This  lim- 
itation is  not  of  the  trade-mark  right  itself,  but  of  the  fraction  thereof 
which  has  been  lost. 

[8,  7]  6.  The  validity  of  plaintiffs  registration  under  the  act  of  1905 
is  attacked  upon  two  grounds:  First,  that  the  registration  was  for- 
bidden by  section  5,  because  the  mark  was  identical  with  a  "known 
trade-mark  owned  and  in  use  by  another  and  appropriated  to  merchan- 
dise of  the  same  descriptive  properties,"  viz.,  the  Hellman  trade-mark; 
and,  second,  that  it  would  be  invalid  under  that  provision  of.section  21 
which  relates  to  certificates  of  registration  fraudulently  obtained. 
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We  pass  by  the  plaintiflf's  contention  that  the  validity  of  registration 
cannot  be  collaterally  attacked,  but  must  be  directly  reached  under  the 
provisions  of  section  13,  which  provides  for  the  cancellation  of  the 
certificate  if  it  is  made  to  appear  that  the  registration  was  unlawful ; 
and  we  do  so  because  we  conclude  that  the  registration  of  a  word  capa- 
ble of  exclusive  appropriation  has  no  effect  upon  the  substantive  rights 
of  the  parties,  excepting  its  evidential  force  to  make  a  prima  facie 
case  o£  title.  We  find  nothing  in  the  act  purporting  to  cut  off  or  im- 
pair any  substantive  defense  which  would  have  been  open  to  the  de- 
fendant if  there  had  been  no  registration,  except  in  so  far  as  it  perhaps 
may  affect  the  character  of  registrant's  title  to  a  descriptive  word  of  a 
secondary  meaning  (Nashville  Co.  v.  Coca  Cola  Co.,  215  Fed.  527,  529, 
132  C.  C.  A.  39),  and  this  effect  is  not  now  involved.  If,  then,  the 
law  does  not  otherwise  indicate  the  intention  to  cut  off  or  embarrass 
ordinary  defenses  by  one  who  has  not  been  heard  in  the  registration 
procee<Ungs,  that  intention  cannot  be  inferred  merely  from  the  inser- 
tion of  a  provision  by  which  a  hostile  party  can  secure  the  cancellation 
of  a  certificate  and  so  destroy  even  its  evidential  force  and  its  effect 
upon  questions  of.  jurisdiction  as  between  different  courts. 

The  first  objection  is  that  because  the  trade-mark  "Old  Crow"  be- 
longed to  the  Hellmans  for  use  upon  blended  whisky,  and  because  this 
is  an  article  of  the  same  descriptive  qualities  as  plaintiff's  straight  whis- 
ky, the  registration  was  forbidden.  This  objection  must  fall,  when  it 
is  foimd,  as  we  have  held,  that  upon  the  basis  of  the  former  decree 
the  adjudication  does  not  establish  the  ownership  of  the  trade-mark  by 
the  Hellmans,  but  only  a  defensive  right  sufficient  to  protect  them 
against  the  remedy  then  sought,  and  that,  if  we  go  behind  the  adjudi- 
cation and  into  the  facts,  the  Hellman  right  is  not  enlarged. 

[8]  It  is  next  said  that  the  registration  was  "fraudulently  obtained" 
beaiuse,  before  the  application  was  made,  the  Eighth  Circuit  litigation 
had  been  finished,  and  yet  the  application  falsely  stated  two  things,  the 
untruth  of  which  had  then  been  judicially  established:  (1)  That  the 
trade-mark  had  been  continuously  in  use  by  registrant  and  its  predeces- 
sors since  1835;  (2)  that  no  other  person  had  the  right  to  use  the 
mark.  The  statement  that  the  trade-mark  had  been  in  use  since  1835 
is  not  shown  to  be  untrue  to  such  extent  and  with  such  certainty  as 
would  be  necessary  to  fix  a  fraudulent  character  on  the  application, 
within  the  meaning  of  "fraudulent"  as  used  in  this  connection.  The 
proof  does  not  carry  the  use  of  the  word  back  to  a  definite  beginning. 
At  Crow's  death,  in  1855,  the  name  had  been  long  used.  No  one  un- 
dertakes to  say  how  long.  It  was  not  important  for  plaintiff  to  prove 
that  the  use  did  extend  back  of  say  1850,  and  defendant  did  not  under- 
take to  prove  that  the  use  did  not  go  as  far  as  1835.  The  period  be- 
tween 1835  and  1850  was  not  important,  either  for  the  purpose  of  reg- 
istration or  for  the  purpose  of  this  suit.  It  is  true  that  the  use  was 
of  a  character  analogous  to  a  descriptive  use,  rather  than  a  strictly 
trade-mark  use,  for  a  period  which  did  not  expire  until  an  indefinite 
date,  perhaps  1870,  perhaps  earlier;  but  this  fact,  with  these  surround- 
ings, is  plainly  insufficient  to  make  "fraudulent"  the  statement  that  the 
trade-mark  had  been  continuously  used  since  an  earlier  period. 
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[9]  The  application  says  "that  no  other  person  *  *  *  has 
the  right  to  use  the  trade-mark."  It  had  then  been  decided  that,  as 
against  plaintiff's  claimed  exclusive  right,  the  Hellmans  could  continue 
to  use  the  words  as  they  had  been  doing,  viz.,  in  their  trade  and  terri- 
tory and  upon  their  blended  product.  The  registrant  thought  to  avoid 
this  apparent  conflict  by  limiting  the  registration  to  straight  whisky 
only,  and  undoubtedly  the  application,  when  read  together,  is  only  a 
statement  that  no  one  else  has  the  right  to  use  the  words  upon  straight 
whisky.  We  have  expressed  our  opinion  that  a  trade-mark  cannot  be 
so  limited;  but  we  see  no  reason  why  an  applicant  may  not,  if  he 
wishes,  confine  his  registration  and  its  effect  to  such  classes  or  sub- 
classes of  the  article  **of  the  same  descriptive  properties"  as  he  may 
select,*  or  why  he  thereby  necessarily  abandons  such  rights  as  he  may 
have  to  the  use  of  the  mark  upon  other  subclasses  of  the  same  article. 
It  is  true  that  the  jurisdiction  in  this  case  depends  upon  this  registra- 
tion ;  but  the  decree  sought  is  confined  strictly  within  the  limitations 
of  the  registration,  viz.,  it  affects  straight  whisky  only,  and  it  is  no 
concern  of  defendants  if  the  registration  might  have  been  broader. 
The  application,  obviously,  did  not  state  the  whole  truth  regarding  the 
mark ;  but,  as  far  as  it  stated  anything  in  this  respect,  it  was  carefully 
accurate.  It  claimed  only  that  exclusive  right  of  use  which  remained 
unimpaired  by  the  Hellman  decree. 

[10]  It  is  also  said  that  the  registration  was  fraudulent  because  the 
Hellmans'  well-known  interests  were,  by  silence,  concealed,  wherd)y 
they  were  not  summoned  as  adverse  claimants,  and  lost  their  chance  to 
be  heard.  The  registration  statute  contemplates  that  adverse  claim- 
ants, when  known,  shall  have  notice  and  an  opportunity  to  oppose. 
There  is  little  reason  to  doubt  that  this  application  was  carefully  so 
shaped  as  to  avoid  any  necessity  for  such  specific  notice,  and  if  the 
effect  of  the  registration  was  to  take  away  any  right  of  use  which  the 
Hellmans  actually  owned,  it  might  well  be  that  any  intentional  failure 
to  disclose  facts  which  might  give  another  the  right  to  be  heard,  would 
be  fatal  to  the  proceeding ;  but,  with  due  regard  for  the  limited  effect 
of  the  registration,  there  is  no  occasion  for  so  strict  a  rule  in  determin- 
ing "when  the  certificate  is  fraudulently  obtained."  Whatever  new 
rights,  of  evidence  or  of  forum,  plaintiff  was  getting,  were  confined  to 
its  trade-mark  used  upon  straight  whisky;  in  that  use,  the  Hellmans 
had  no  concern.  Their  failure  to  receive  notice  impaired  no  right  of 
theirs ;  and  it  follows  that  the  deliberate  limitation  and  shaping  of  the 
registration  so  as  to  avoid  conflict  with  their  claims  was  not  fraudu- 
lent, as  against  them  or  as  against  the  public. 

[11]  We  think  the  plaintiff  was  entitled  to  an  injunction  against 
the  continuance  of  what  defendants  were  doing,  viz.,  using  the  names 
"Crow"  or  "Old  Crow"  in  connection  with  straight  whisky  not  made 
by  plaintiff.  Extending  the  injtmction  in  the  broad  terms  of  the  prayer 
of  the  bill  might  not  only  cause  confusion  with  rights  secured  by  the 
Eighth  Circuit  decree,  but  might  go  beyond  our  jurisdiction  in  this 

*  Kohler  v.  Beeshore,  59  Fed.  572,  8  C.  C.  A.  215,  Richter  v.  Reynolds,  59 
Fed.  577,  8  C.  C.  A.  220,  and  Pittsburgh  Co.  v.  Diamond  Co.  (a  C.)  85  Fed.  037, 
pertain  to  the  word  itself,  not  to  its  use. 
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case.  That  jurisdiction  is  confined  to  protecting  the  class  of  merchan- 
dise specified  in  the  certificate  of  registration,  "straight  Bourbon  or 
rye  whisky";  and  if,  upon  the  principles  herein  declared,  plaintiff 
would  be  entitled  to  any  broader  measure  of  relief,  this  limitation  of 
the  injunction  will  not  prejudice  proceedings  therefor  in  a  court  whose 
jurisdiction  does  not  depend  solely  upon  the  registration.  The  difficulty 
of  distinguishing  between  the  results  of  defendants'  wrongful  use  of 
these  names  as  compared  with  the  results  of  a  rightful  use  make  the 
case  inappropriate  for  an  accounting.  Ludington  Co.  V.  Leonard  (C. 
C.  A-  2)  127  Fed.  155,  157,  62  C.  C.  A.  269. 

The  decree  below  is  reversed,  with  costs,  and  the  case  is  remanded 
for  the  entry  of  a  new  decree  consistent  with  this  opinion. 

On  Petition  for  Rehearing. 

PER  CURIAM.  An  application  for  rehearing  points  out  certain 
supposed  errors  in  the  opinion,  and  their  existence  and  effect  should 
be  considered: 

(a)  We  assumed  that  the  distinctions  between  straight  whisky  and 
blended  whisky  and  their  attendant  market  conditions  had  existed, 
substantially  as  at  present,  from  the  commencement  of  the  period 
under  consideration.  Undoubtedly,  this  assumption  somewhat  colors 
the  discussion  in  the  opinion.  This  assumption  is  now  said  to  be 
wrong,  and  our  attention  is  directed  to  the  decision  of  President  Taft 
in  the  controversy  arising  under  the  Pure  Food  Law,  and  to  its  recital 
of  facts  in  the  trade  history.  This  recital  shows  that  prior  to  the 
Civil  War,  the  greater  part  of  all  whisky  sold  in  the  usual  retail 
methods  had  been,  in  different  ways,  purified  and  refined  after  leaving 
the  original  distiller,  and  had  also  been  artificially  colored  and  flavored 
—all  by  the  methods  then  or  later  known  as  rectifying  and  blending. 
Only  at  about  the  time  of  the  Civil  War  was  it  discovered  that  whisky, 
by  aging  in  charred  barrels,  could  be  satisfactorily  refined  and  colored, 
and,  in  a  sense,  flavored,  without  any  secondary  treatment.  Thus 
and  then  what  is  now  called  "straight"  whisky  first  came  into  exist- 
ence. 

Upon  a  review  of  the  opinion,  we  cannot  see  that  its  conclusions  are 
seriously  -affected  by  this  correction  of  our  misapprehension.  The 
sales  of  "Old  Crow"  whisky  made  before  1865  by  the  predecessors  of 
Gaines  &  Co.  would  have  been  more  largely  to  rectifiers  and  less 
to  the  consumer  than  we  had  assumed  would  be  natural,  and  so  much 
reputation  as  the  name  liad  would  be  more  among  rectifiers  and  less 
among  the  users;  but  this  is  only  a  matter  of  degree.  It  comes  to 
saying  that  the  standing  and  reputation  which  grew  up  with  the 
name  were  more  local  and  less  widespread  than  would  have  resulted 
under  present  day  conditions;  and  correcting  this  matter  of  degree 
according  to  the  fact  will  bring  no  different  result.  Even  if  up  to 
a  given  date,  say  1867,  rectifiers  had  been  the  sole  purchasers  of  the 
distillery  product,  and  had  been  the  only  class  to  whom  the  product 
was  known  as  "Crow"  or  "Old  Crow,"  this  would  not  subject  the 
growth  and  development  of  the  trade-mark  right  to  any  different 
principles. 
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(b)  The  opinion,  in  a  note,  refers  to  the  use  by  the  Hellmans  of 
the  brand  "J.  Crow,  Paris,  Ky."  This  particular  brand  was  in  fact 
not  used  by  the  Hellmans,  but  by  another  rectifier  in  St  Louis.  It 
may  be  noted,  also,  that  at  the  same  time  (in  the  60's)  a  Cincinnati 
house  was  marking  some  of  its  output  "Cl*ow." 

This  correction,  and  its  resulting  inferences,  do  not  help  the  Hell- 
man  case.  If  it  is  improbable  that  such  a  name  as  "Crow"  was 
adopted  by  one  rectifier  merely  by  chance,  it  is  rather  incredible  that 
each  of  three  rectifiers,  in  communities  where  Kentucky  whiskies 
came  to  market,  fortuitously  hit  on  the  same  unusual  trade-mark; 
and  to  find  that  in  1865  three  dealers  were  using  a  name  which  had 
become  at  least  somewhat  known  in  a  near-by  center  of  original  pro- 
duction many  years  before  confirms  the  conviction  that  the  name 
must  have  acquired  reputation  enough  to  make  it  worth  taking,  or 
else  that  it  had  become  at  that  time  indicative^  of  a  class  or  type  of 
product/ 

(c)  It  is  said  we  were  in  error  in  assuming  that  "Old  Crow"  had 
anything  to  do  with  the  age  of  the  whisky,  but  that,  in  fact,  this  word 
refers  only  to  the  age  of  the  man.  Crow.  This  may  be  so;  but  the 
same  mistake  would  have  been  natural  in  the  60's  to  those  who  heard 
the  name,  but  did  not  know  of  the  man ;  and  as  to  its  effect  on  the 
trade-mark  development  discussed  in  the  opinion,  it  would  not  be 
important  whether  the  natural  inference  that  "Old  Crow"  implied  age 
in  the  whisky  was  the  right  or  the  wrong  inference. 

The  petition  assures  us  that  there  was  no  "implication  of  age  in 
applying  'Old  Crow'  to  the  Hellmans'  blended  whisky,"  and  that  it 
was  used  as  "Old  Hickory"  might  have  been.  If  so,  the  reference  was 
to  an  individual ;  and  as  no  man  of  this  name  or  so-called  appears 
ever  to  have  been  known,  except  the  Glenn's  creek  James  Crow,  it 
would  follow  that  the  Hellman  use  must  have  been  fraudulent. 

[12]  (d)  The  opinion  is  criticized  because  we  hesitated  to  accept,  at 
its  face  value,  the  Hellman  testimony  re^rding  the  extent  of  their 
Old  Crow  sales,  the  use  of  their  advertising  signs,  etc.,  before  1867. 
There  is  a  considerable  volume  of  this  testimony,  but  it  consists  almost 
wholly  of  unaided  recollections  of  dates  40  years  old;  and  it  is  that 
class  of  testimony  which,  by  decisions  familiar  in  patent  cases,  the 
Supreme  Court  has  refused  to  accept.  True,  there  is  in  a  trade-mark 
case  no  initial  presumption  of  validity  to  be  overcome ;  but  the  prin- 
ciples for  determining  the  evidential  value  of  testimony  cannot  differ 
according  to  the  subject-matter  of  the  case. 

[13]  (e)  The  petition  points  out  that  the  opinion,  after  stating  that 
the  Hellmans  appealed  from  the  St.  Louis  decree  dismissing  their 
cross-bill  asking  affirmative  relief,  then  erroneously  states  that  they 
dropped  this  appeal  "whereby  whatever  adjudication  was  carried  by 
such  dismissal  became  final."  The  facts  are  that  the  decree  below 
directed  an  injunction  against  the  Hellmans  on  the  original  bill  and 

5  The  latter  seems  to  be  the  interpretation  expressly  adopted  by  the  Eightli 
Circuit  opinion  in  saying  that  the  Hellmans  at  this  period  "employed  these 
words  as  descriptive  terms."  Kahn  v.  W.  A.  Gaines  &  Ca,  161  Fed.  at  page 
502,  88  C.  C.  A.  at  page  437. 
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the  dismissal  of  their  cross-bill;  that  they  appealed  from  each  por- 
tion of  the  decree;  that  in  the  Court  of  Appeals  their  counsel  an- 
nounced that  they  would  not  ask  affirmative  relief,  and  the  Court  of 
Appeals  did  not  consider  that  subject;  and  that  the  decree  below  was 
reversed,  and  a  new  decree  was  entered  below,  simply  dismissing  the 
bill.  It  is  not  of  controllin^f  importance  in  what  technical  situation 
this  final  dismissal  left  the  rights  claimed  by  the  cross-bill.  The  per- 
suasive thing  is  that  the  Hellmans  abandoned  any  claim  to  relief  on 
the  theory  that  they  had  any  trade-mark ;  and  it  is  this  conduct  that 
helps  to  interpret  the  Eighth  Circuit  litigation,  and  tends  to  support 
our  conclusion  that  such  litigation  should  not  be  taken  as  an  adjudi- 
cation that  the  Hellmans  had  adopted  and  had  become  the  owners 
of  the  trade-mark. 

[14]  (f)  The  petition  assumes  that  this  court  has  made  a  new  find- 
ing of  facts  inconsistent  with  the  finding  made  by  the  Court  of  Appeals 
.n  the  Eighth  Circuit.  Of  course,  if  this  assumption  were  true,  our 
opinion  would  be  wrong.  We  intended  only  to  determine  what  was 
the  real  thing  decided  in  the  former  suit,  and  so  what  was  the  thing 
adjudicated;  and  it  became  necessary  to  separate,  as  best  we  could, 
those  conclusions  of  the  court  upon  which  its  action  was  based,  from 
those  recitals  of  the  judge  writing  the  opinion,  in  some  of  which, 
at  least,  the  other  judge  sitting  apparently  did  not  concur.  Further 
than  this  we  had  neither  the  riglht  nor  the  disposition  to  go. 

The  other  criticisms  which  the  petition  makes  on  the  opinion  we 
have  considered,  and  we  think  they  are  either  based  upon  misappre- 
hension or  else  are  sufficiently  covered  by  the  opinion  itself. 

The  application  for  rehearing  is  denied. 


(226  Fed.  545) 

THEODORE  RECTANUS  CO.  v.  UNITED  DRUG  00. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  20,  1915.    On  Petition  for 
Rehearing,  November  2,  1915.) 

No.  2551. 

L  Trade-Mabks  and  Tbade-Naitcs  ^=>85 — Validitt  of  Tbade-Mabk. 

A  trade-mark,  attached  to  a  medicinal  preparation  which  may  do  some 
good  along  the  line  of  its  advertised  benefits,  is  not  invalid  merely  because 
the  preparation  Is  harmful  when  an  excessive  amount  thereof  is  taken. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  94 ;  Dec.  Dig.  «g=»85.J 

2.  Tbade-Mabks  and  Tbade-Nakes  €=»31 — Property  Right  in  Trade-Mark. 
If  there  Is  a  property  right  inhering  In  a  trade-mark,  perfected  by 
adoption,  or  by  adoption  and  use,  it  seems  that  a  later  appropriator  Is 
a  trespasser,  though  at  the  time  of  the  later  appropriation  the  prior 
claimant  of  the  trade-mark  had  not  extended  his  trade  into  the  later  ap- 
proprlator*s  territory,  and  the  mere  fact  that  there  has  been  no  actual 
conflict  In  trade  is  not  a  sufficient  answer  to  the  prior  appropriator's 
demand  for  relief. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §35;  Dec.  Dig.  <S=»31.] 
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3.  Tbade-Mabks  and  Tbade-Names  ^s»63 — ^Pbopebtt  Right  in  Tbade-Mabk 

— Injunctive  Relief. 

Claimant's  predecessor  in  business,  whose  name,  was  Regis,  compomided 
about  1877  a  medicine  useful  for  dyspepsia  and  s<Mne  other  disorders,  and 
devised  and  adopted  as  a  distinguishing  name  therefor  the  word  ''Rex." 
This  word  was  used  in  advertising  signs,  and  marked  on  the  boxes  and 
packages  put  on  the  market,  and  it  became  her  trade-mark.  In  1898  she 
registered  the  word  as  a  trade-mark  under  the  laws  of  Massachusetts,  and 
in  1900  the  trade-mark  was  registered  in  the  Patent  Office.  During  more 
than  20  years  after  the  adoption  of  the  trade-mark  nothing  was  doue 
to  make  the  product  known  outside  of  the  New  England  states,  save  spoi^ 
adic  sales  in  territory  practically  adjacent  thereto.  No  advertising  was 
intended  to  reach  Kentucky,  and  no  salesman  was  sent  thera  Defendant, 
ignorant  of  the  trade-mark  of  complainant  or  his  predecessor,  adc^ted  for 
its  medicine,  a  blood  purifier,  the  word  "Rex."  Defendant  had  been  us- 
ing the  mark  in  his  own  trade  for  more  than  15  years,  and  had  expend- 
ed several  thousand  dollars  in  making  the  drug  known,  and  had  establish- 
ed a  considerable,  though  local,  business  in  Louisville,  Ky.,  and  vicinity, 
and  its  excursions  outside  of  the  local  field  were  inconsiderable.  Heiit 
that  complainant  was  not  entitled  to  an  injunction  to  restrain  defendant 
from  using  in  the  future  "Rex"  in  connection  with  its  preparation,  and  in 
the  territory  already  occupied. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  9  77 ;   Dec.  Dig.  <g=»63. 

Unfair  competition  in  use  of  trade-mark  or  trade-name,  see  notes  to 
Scheuer  v.  Muller,  20  C.  C.  A.  165 ;  Lore  v.  Harper  &  Bros.,  30  a  C.  A. 
376.] 

On  Petition  for  Rehearing. 

4.  Tbade-Mabks  and  Tbade-Naices  ^==>86 — Laches — ^E^oppel. 

Though  the  first  api)ropriator's  mere  laches  will  not  prevent  an  injunc- 
tion against  a  later  appropriator,  yet  where  the  mark  is  one  likely  to  be 
adopted  by  some  one  else,  where  it  has  been  so  adopted  by  defendant  in 
good  faith,  and  expenditure  invested  in  it,  and  where  complainant's  n^- 
lect  to  do  anything  in  the  way  of  extending  trade  or  giving  notice  has 
been  extreme  enough,  the  principles  of  estoppel  operate  to  prevent  an 
injunction. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  S  95 ;    Dec.  Dig.  <&=>86.] 

5.  Tbade-Mabks  and  Tbade-Names  ^=»26 — Adoption  of  Tbade-Mabk—Pub- 

lication. 

The  duty  of  one  adopting  a  trade-mark  in  bringing  it  at  once  to  the 
attention  of  the  public  rests  on  the  theory  that,  in  the  absence  of  a 
widespread  knowledge  of  the  existence  of  the  claim  to  the  mark,  others 
will  be  likely  to  adopt  it  and  spend  their  money  in  its  promotion  in  their 
own  interest,  and  so  the  obligation  varies  with  the  circumstances  of 
each  case. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  S  29;   Dec.  Dig.  <g=>26.] 

6.  Tbade-Mabks  and  Tbade-Names  ^=s>45 — Registbation  undeb  State  Law 

— Effect. 

The  effect  of  registration  of  a  trade-mark  under  the  law  of  a  state  is 
confined  to  that  state. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §§  53,  59;  Dec.  Dig.  €=»45.] 

7.  Tbade-Marks  and  Tbade-Names   ^=s>45 — ^Registbation  of  Tbade-Mabk 

under  Federal  Act — Notice. 

Registration  under  the  federal  Trade-Mark  Act  is  not  actual  or  cwi- 
structive  notice  of  the  rights  claimed,  though  it  tends  to  give  notice,  since 
the  substance  of  the  registration  is  published  in  an  official  Journal^  which 

^=;»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Is  regularly  scrutinized  by  many  manufacturers  and  dealers  and  those 
proposing  to  adopt  a  trade-mark. 

[Ed,  Mote. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent 
Dig.  IS  53,  59;    D^.  Dig.  <8=s>45.] 

8,  Teabe-Mabks  and  Trade-Names  €=»87 — ^Injunctive  Relief — Estoppel. 
Ck>mplaiiiant's  predecessor  in  business,  whose  name  was  "R^gis,"  com- 
pounded about  1877  a  medicine  and  adopted  as  a  distinguishing  name 
therefor  the  word  "Rex."  It  was  registered  as  a  trade-mark  in  1898 
under  the  law  of  Massachusetts,  and  in  1900  it  was  registered  in  the 
Patent  Office.  Complainant's  predecessor,  prior  to  1900,  made  no  appre- 
ciable effort  to  extend  her  trade  or  mark  beyond  Massachusetts.  She 
did  not  advertise  in  any  journal,  nor  employ  any  outside  solicitors.  De- 
fendant, ignorant  of  the  trade-mark  adopted  for  its  medicine  the  word 
"Rex,"  and  used  it  in  his  own  trade  for  many  years  expending  several 
thousand  dollars  in  making  its  medicine  known  and  establishing  a  busi- 
ness in  Kentucky.  Held,  that  complainant  and  predecessor  were,  be- 
cause of  estoppel,  not  entitled  to  Injunction  to  restrain  defendant  from 
using  in  the  future  "Rex"  in  connection  with  its  medicine. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  i  95;  Dec.  Dig.  «g=»87.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Kentucky;  Walter  Evans,  Judge. 

Suit  by  the  United  Drug  Company  against  the  Theodore  Rectanus 
Ccmipany.  From  a  decree  for  complainant  (206  Fed.  570),  defendant 
appeals.    Reversed  and  remanded. 

About  1877,  Mrs,  Regis,  living  in  Haverhni,  Mass.,  compounded  a  medicine 
which  she  considered  useful  for  dyspepsia  and  some  other  disorders,  and  as 
a  distinguishing  name  therefor  she  devised  or  adopted  the  word  ''Rex."  She 
used  this  word  in  window  signs,  and  marked  it  upon  the  boxes  and  pack- 
ages put  oa  the  market,  and  it  is  not  to  be  doubted  that  the  word  became  her 
trade-mark.  Under  the  name  of  '*E.  M.  Regis  &  Co.,"  she  continued  the  busi- 
ness, although  In  rather  a  smaU  way.  In  1898  she  registered  the  word  as  a 
trade-mark  under  the  laws  of  Massachusetts,  and  in  1900  procured  registra- 
tion in  the  United  States  Patent  Office.  In  1904  her  exclusive  right  to  the 
mark  was  adjudicated,  by  the  Supreme  Judicial  Ck>urt  of  Massachusetts,  in 
a  suit  which  she  had  brought  against  the  United  Drug  Company,  a  Massachu- 
setts corporation,  which  was  managing  a  chain  of  drug  stores  throughout  the 
country  known  as  the  "Rexall  Stores"  and  selUng  "Rexall"  remedies.  Regis 
T.  Jayuee,  185  Mass.  458,  70  N.  E.  480.  She  also  established  her  priority  in  the 
mark  as  against  the  United  Drug  Company  in  a  contested  proceeding  In  the 
United  States  Patent  Office.  Thereupon  the  United  Drug  Company  purchased 
and  has  since  carried  on  her  business,  and  purchased  also  in  that  connection 
the  right  to  the  trade-mark.  In  1912  the  United  Drug  Company  filed  in  the 
court  below  Its  bill  of  complaint  against  the  Rectanus  Company  of  LouisA'ille, 
and  some  c^  its  officers,  all  citizens  of  Kentucky,  alleging  infringement  of  this 
trade-mark  by  the  sale  at  Louisville  of  a  medicine  advertised  and  marked  as 
the  **Rex  Blood  Purifier."  On  final  hearing,  a  decree  was  rendered  for  the 
United  Drug  Company,  and  the  Rectanus  Company  appeals. 

C.  B.  Blakey,  of  Louisville,  Ky.,  for  appellant. 
L.  A.  Janney,  of  Boston,  Mass.,  and  Alexis  C.  Angell,  of  Detroit, 
Mich.,  for  appellee. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  SATER, 
District  Judge. 

DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  1.  It 
is  not  denied  that,  in  the  Massachusetts  litigation  against  Jaynes  and 
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the  United  Drug  G>.,  Mrs.  Regis'  claim  to  the  trade-mark  was  earnest- 
ly contested  and  that  every  available  defense  was  presented.  The 
opinion  of  the  Supreme  Judicial  Court  of  Massachusetts  and  the  tes- 
timony in  the  present  record  alike  impel  us  to  the  conclusion  that  her 
claim  of  prior  right  is  thoroughly  established,  and  that  before  1880 
she  had  so  adopted  and  so  used  the  word  that  her  title  thereto  as  a 
trade-mark — and  with  all  the  incidents  of  a  common-law  trade-mark 
— was  perfected. 

The  difficulties  in  this  case  arise  from  the  fact  that  Theodore  Rec- 
tanus,  the  business  predecessor  of  the  defendant  corporation,  un- 
doubtedly adopted  and  used  the  same  word  as  a  trade-mark  upon  a 
medicinal  compound.  He  began  this  use  about  1883,  and  it  is  safe 
to  say  that,  as  early  as  1885,  he  had  used  the  mark  so  considerably 
in  Louisville  that — save  for  Mrs.  Regis'  prior  adoption — it  clearly 
would  have  become  his  rightfully  exclusive  trade-mark.  This  adop- 
tion by  Rectanus  was  in  good  faith,  and  its  use  was  continued  without 
intermission  by  him  and  his  corporate  successor,  and  without  chal- 
lenge of  any  kind  from  any  one,  from  before  1885  until  1912— a 
period  of  at  least  27  years.  The  real  problem  in  this  case  is  how  these 
conflicting  rights  and  their  dependent  equities  shall  be  respectively 
treated. 

2.  The  defendant  contends  that  there  is  no  infringement,  because 
the  Regis  article  has  always  been  put  up  in  pill  or  tablet  form,  and  was 
originally,  and  until  after  the  Rectanus  rights  had  been  initiated,  la- 
beled and  advertised  only  as  a  dyspepsia  cure,  while  the  Rectanus 
article  has  always  been  put  up  in  bottles  and  liquid  form  and  called  a 
blood  purifier.  To  this  contention  the  plaintiff  replies  that,  both 
articles  being  intended  to  have  medicinal  effect  through  the  stomach 
and  digestive  organs,  with  similar  ultimate  result,  they  are  "of  the 
same  descriptive  properties,"  and  that,  therefore,  a  trade-mark,  valid 
for  one,  must  extend  to  the  other.  In  view  of  the  result  otherwise 
reached,  it  becomes  unnecessary  to  pass  upon  these  contentions,  and 
for  the  purposes  of  this  opinion  we  assume  that  such  infringement 
exists  as  requires  us  to  consider  the  further  questions. 

[1]  3.  The  validity  of  the  trade-mark  is  attacked,  because  it  is  said 
that  the  article  is  useless  or  harmful,  and  that  putting  it  on  the  market 
as  a  remedy  is  fraudulent.  The  proofs  do  not  sustain  this  contention. 
It  has  as  its  basis  an  element  which  was  once  commonly  prescribed 
for  some  digestive  troubles,  and  which  is  still  prescribed  by  some 
physicians.  The  expert  witnesses  agree  that  it  may  do  some  good 
along  the  line  of  its  advertised  benefits,  and  there  seems  to  be  no 
substantial  reason  to  think  that  it  will  be  injurious,  unless  it  is  taken 
in  too  great  quantities.  If  the  fact  that  an  excessive  amount  is  harm- 
ful were  to  condemn  an  article  as  fraudulent,  many  useful  remedies 
would  suffer. 

[2]  4.  The  District  Judge  thus  clearly  stated  the  final  difficulty: 

*'In  our  broadly  extended  country,  the  separate  and  independent  use  of  these 
two  trade-marks  ran  along  contemporaneously  in  widely  separated  localities, 
without  either  of  the  parties  most  interested  knowing  what  the  other  was 
doing,  untU  comparatively  a  few  months  before  this  action  was  brought  Tbe 
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jadg;ment  in  this  case,  we  tlilnk,  must  necessarily  work  a  hardship  upon  one 
or  the  other  of  the  parties,  and  possibly  upon  both.*' 

The  demand  of  the  Drug  Company  for  an  injunction  against  Rec- 
tanus  rests  upon  the  proposition  that  a  trade-mark  right  once  ac- 
quired is  exclusive,  and  extends  at  least  throughout  all  places  subject 
to  the  laws  of  the  United  States.  This  is  a  proposition  often  expressed 
in  one  form  or  another  and  formulated  in  the  text-books.  Hopkins  on 
Trademarks,  §§  10,  13.  District  Judge  Baker,  in  Church  v.  Russ  (C. 
C.)99  Fed.  276,  279,  said: 

*1t  is  conunonly  said  that  there  is  a  right  of  property  in  a  technical  trade- 
mark, and  an  infringement  is  spoken  of  as  a  violation  of  a  property  right. 
Whether  this  view  be  correct  or  not  is  quite  immaterial,  because  it  is  univer- 
sally agreed  that  some  of  the  rights  which  are  incident  to  property  do  inhere 
hi  a  technical  trade-mark." 

In  Lawrence  v.  Tennessee  Co.,  138  U.  S.  537,  page  548,  11  Sup. 
Ct  396,  page  401  (34  L.  Ed.  997),  the  Supreme  Court  said: 

**The  Jurisdiction  to  restrain  the  use  of  a  trade-mark  rests  upon  the  ground 
Qi  the  plaintiffs  property  in  it,  and  of  the  defendant's  unlawful  use  thereof.'' 

Based  upon  this  theory  of  a  property  or  equivalent  right  perfected 
by  adoption,  or  by  adoption  and  use,  it  may  follow  logically  enough 
that  a  later  appropriator  is  a  trespasser,  and  should  be  suppressed, 
even  though,  at  the  time  of  the  later  appropriation,  the  prior  claimant 
of  the  mark  had  not  extended  his  trade  into  the  defendant's  territory. 
That  there  had  been  no  actual  conflict  of  trade,  and  so  no  present  in- 
jury, is  not  of  itself  a  sufficient  answer  to  the  claimant's  demand,  be- 
cause by  defendant's  conduct  there  is  a  threat  or  certainty  of  future 
injury  to  the  naturally  increasing  trade  and  custom  of  the  plaintiff. 
There  can  be  no  fixed  standard  of  this  normal  expansion,  and  we  are 
not  called  upon  to  declare  any  standard  for  other  cases.  It  is  clear 
that  there  may  be  instances  where  the  plaintiff's  delay  to  carry  his 
trade  into  a  particular  territory  has  been  so  inconsistent  with  the  ordi- 
nary conduct  of  business  as  to  amount  practically  to  an  abandonment 
or  disclaimer  of  that  territory ;  and  if  in  such  case  it  has  come  about 
that  with  the  express  or  implied  knowledge  of  plaintiff  another  has 
occupied  the  territory  in  ignorance  of  any  claim  of  prior  right,  and 
so  has  been  misled  into  a  large  expenditure  in  building  up  a  business, 
we  have  not  merely  that  laches  which  make  a  court  hesitate  to  enforce 
the  prior  right,  but  that  estoppel  which  forbids  such  enforcement. 
Even  at  law,  the  statutes  of  adverse  possession  recognize  that  plaintiff, 
with  good  title  to  an  estate,  may  lose  the  right  to  recover  that  part 
of  it  which  he  permits  an  adverse  claimant  to  occupy  for  too  long  a 
time;  and  there  are  many  familiar  instances  where  courts  of  equity 
are  moved  by  the  principles  of  laches  or  of  estoppel  to  deny  specific 
relief  to  one  whose  general  or  original  title  is  broadly  good. 

[3]  We  must  classify  this  case  as  one  of  those  to  which  we  have 
just  referred.  Conceding  to  Mrs.  Regis  and  her  successor  the  broad 
or  the  prima  facie  original  exclusive  right  to  the  marie,  and  conceding, 
without  deciding,  that  no  particular  standard  of  diligence  should  he 
enforced  against  them  in  the  matter  of  expanding  their  trade  over 
the  country,  we  find  much  more  than  lack  of  diligence ;  we  find  com- 
141C.C.A.— 20 


Digitized  by  VjOOQIC 


S06  141  C.  C.  A.  REPORTS 

plete  indifference.  If  we  take  the  year  1900  for  comparison,  we  see 
that,  for  more  than  15  years,  Rectanus  had  been  using  the  mark  in  his 
own  trade,  had  expended  probably  several  thousand  dollars  in  making 
the  mark  well  known,  and  had  established  a  considerable,  although 
local,  business  in  Louisville  and  vicinity.  His  excursions  outside  of 
that  local  field  are  too  inconsiderable  to  have  importance.  Although 
an  active  druggist,  familiar  with  the  literature  of  the  trade,  he  had 
never  heard  of  Mrs.  Regis'  remedy  or  of  her  trade-mark.  On  the 
other  hand,  during  more  than  20  years  after  the  adoption  of  the  mark, 
Regis  &  Co.  had  then  done  nothing  whatever  to  make  it  known  outside 
of  the  New  England  states,  save  sporadic  sales  in  territory  practically 
adjacent  to  those  states.  So  far  as  Kentucky  was  concerned,  they 
sent  no  salesmen  there  and  did  no  advertising  whatever  intended  to 
reach  that  territory.  They  had  registered  the  mark  in  Massachusetts, 
thus  getting  the  local  effect  of  the  state  statute;  but  not  until  1900 
did  they  indicate  by  r^st ration  in  the. Patent  Office  that  they  claimed 
an  interstate  trade-mark.  Speaking  practically,  they  confined  to  one 
comer  of  the  country  their  trade  and  their  efforts  to  get  trade.  This 
might  not  be  important,  if  it  had  characterized  their  conduct  for  1 
or  2  years,  or  some  other  short  period,  or  if  it  could  be  said  that  they 
were  merely  awaiting  a  natural  development.  Such  absolute  disre- 
gard of  the  Kentucky  territory  for  20  years  indicates  rather  more 
than  indifference,  and  they  were  bound  to  know  that  others  were 
likely  to  act  upon  the  assumption  that  the  field  was  open  and  that  their 
silence  would  mislead  any  one  who  did  act  in  reliance  on  that  assump- 
tion. 

The  compelling  equity  in  the  position  of  defendants,  situated  as 
Rectanus  is,  has  m  several  instances  led  courts  of  equity  to  refuse  an 
injunction  in  aid  of  the  first  adopter  of  the  mark;  and  sometimes  in 
so  doing  they  have  seemed  in  some  degree  to  reject  the  general  prin- 
ciple that  the  right  is  exclusive  and  belongs  to  the  one  who  first  adopts 
and  uses.  We  are  not  called  upon  to  decide  how  far  the  force  and 
effect  of  this  principle  usually  go ;  each  case  beyond  its  reach,  whether 
by  negation  or  by  exception,  depends  upon  particular  facts;  and 
each  one  of  the  decided  cases  which  has  been  brought  to  our  attention 
can  be  reconciled  with,  and  perhaps  should  be  considered  as  standmg 
upon,  the  theory  which  we  have  stated,  viz.,  that,  even  if  we  concede 
to  the  first  appropriator  of  the  mark  the  prima  facie  right  exclusive 
against  all  others  and  everywhere,  courts  of  equity  will  not  enforce 
it  where  the  rules  of  laches  or  estoppel  make  such  enforcement  unjust, 
and  that  in  such  case  the  original  owner  does  not  lose  his  general 
right,  but  only  the  power  of  enforcing  it,  in  a  particular  territory, 
against  a  specified  person  and  to  the  extent  that  plaintiflF  has  acquiesced. 

Some  of  the  language  of  the  opinion  of  the  District  Court  in  Car- 
roll V.  Mcllvaine  (the  "Baltimore  Club"  Case)  171  Fed.  125,  seems 
to  indicate  that  the  trade-mark  right  may  not  go  beyond  the  extent 
to  which  plaintiff  has  actually  taken  possession  of  the  trade;  but 
when  the  case  came  to  the  Circuit  Court  of  Appeals  of  the  Second 
Circuit  (183  Fed.  22,  105  C.  C.  A.  314)  it  was  distinctly  held  that 
Carroll,  by  prior  adoption,  had  acquired  the  better  right  to  the  trade- 
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mark,  and  the  refusal  to  enforce  it  against  Mcllvaine  in  the  territory 
occupied  by  him  was  put  solely  upon  the  ground  of  laches  which 
amounted  to  an  estoppel.  In  Macmahan  Co.  v.  Denver  Co.  (C.  C. 
A.  8)  113  Fed.  468,  51  C.  C.  A.  302,  it  appeared  that  while  the  word 
involved,  "Antiphlogistine,"  might  be  capable  of  appropriation  as  a 
trade-mark,  the  plaintiff's  use  of  the  word  had  been  so  trifling  in 
amount  and  so  exclusively  confined  to  single  and  small  classes  of 
customers  that  there  had  not  been  a  sufficient  appropriation  to  create 
in  the  plaintiff  the  normal,  full,  and  exclusive  trade-mark  right  in  the 
word  as  applied  in  a  broader  field'.  The  substantial  decision  was  that, 
in  fact  and  in  law,  plaintiff  never  acquired  the  trade-mark  right.  The 
case,  on  its  facts,  was  an  obvious  effort  by  a  former  officer  of  defend- 
ant to  destroy  what  he  had  sold,  and  the  result  reached  was  plainly 
the  right  one.  In  Hanover  Co.  v.  Allen  Co.  (C.  C.  A.  7)  208  Fed. 
513, 125  C.  C.  A.  515,  it  appeared  that  plaintiff  adopted  "Tea  Rose"  as 
a  trade-mark  for  flour  in  1872.  It  had  sold  its  flour  only  in  states 
north  of  the  Ohio  river,  and  in  the  Southeastern  states  it  had,  appar- 
ently, up  to  the  time  of  commencing  suit,  been  selling  its  flour  only 
under  other  trade-names.  The  defendant  had  adopted  the  same  name, 
in  1893,  without  knowledge  of  plaintiff's  prior  use,  and  from  1894 
until  suit  commenced,  probably  1912,  it  had  been  pushing  its  trade 
under  that  name  in  the  Southeastern  states,  and  built  up  a  large  busi- 
ness, so  that,  in  the  flour  trade  in  that  territory,  the  mark  had  come  to 
mean  defendant's  flour  and  nothing  else.  An  injunction  was  refused 
as  against  this  particular  Southeastern  trade.  The  opinion  rests,  to 
some  extent,  upon  the  idea  that  a  trade-mark  is  wholly  and  merely 
pertinent  to  an  existing  trade,  that  it  cannot  be.  enforced  beyond  the 
field  which  is  already  occupied  by  that  trade,  and  that,  outside  of 
that  field,  a  later  comer  may  acquire  rights  in  the  same  trade-mark; 
but  it  is  not  necessary  so  to  interpret  the  opinion.  Plaintiff,  while 
using  the  trade-mark  for  40  years,  had  kept  it  out  of  the  Southeastern 
territory,  and  it  would  be  difficult  to  distinguish  such  indifference  from 
a  positive  abandonment;  the  defendant,  without  objection  and  to  an 
extent  which  would  have  brought  notice  to  plaintiff,  if  plaintiff  had 
been  claiming  rights  there,  had  been  for  18  years  using  the  mark  in 
promoting  its  business  in  that  territory;  even  when  suit  was  com- 
menced, plaintiff  had  no  trade  which  was  or  could  be  injured  by 
defendant's  act ;  in  that  territory  it  had  only  expectation  or  possibility 
that  it  might  some  time  acquire  such  trade:  and,  on  these  facts,  it 
might  well  be  said  that  plaintiff  was  not  entitled  to  aid  from  a  court 
of  equity.^ 

Our  conclusion  is  that,  on  the  facts  of  this  case,  plaintiff  was  not 
entitled  to  the  injunction  sought.  We  decide  nothing  further. 
Whether  Rectanus  has  any  affirmative  right  whatever,  as  distinguish- 
ed from  the  merely  defensive  one  which  we  have  considered,  and 
whether  that  defensive  right  extends  to  the  use  of  the  mark  upon  any 
article,  excepting  where,  as  in  the  case  of  the  blood  purifier,  that  use 
had  continued  so  long  without  challenge  as  to  raise  an  estoppel — these 

1  Upon  the  subjects  of  laches  and  estoppel,  see,  further,  Saxlehner  v.  Eisner 
Co.,  179  U.  S.  19,  21»Sup.  Ct  7,  45  L.  Ed.  00. 
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questions  are  not  involved.  We  now  hold  only,  as  the  Court  of  Ap- 
peals in  the  Second  Circuit  did  in  the  Baltimore  Club  Case,  and  as 
we  think  the  Court  of  Appeals  in  the  Eighth  Circuit  did  in  Kahn  v. 
Gaines,  161  Fed.  495,  88  C.  C.  A.  437  (see  our  discussion  of  this 
case  in  Gaines  v.  Rock  Spring  Co.,  226  Fed.  531,  141  C.  C.  A.  287, 
this  day  decided),  that  the  defendants  may  continue  to  do  the  thing 
at  which  the  suit  was  directed — in  this  instance,  use  the  word  "Rex" 
upon  and  in  connection  with  their  blood  purifier. 

It  follows  that  the  bill  of  complaint  must  be  dismissed,  and  far 
that  purpose  the  decree  is  reversed,  and  the  case  is  remanded,  with 
the  costs  of  this  court  to  appellant. 

On  Petition  for  Rehearing. 

The  petition  for  rehearing  urges  us  to  reconsider  the  conclusion  that 
plaintiff's  valid  trade-mark  is  not  entitled  to  full  protection  by  injunc- 
tion against  Rectanus.  It  is  said  that  our  opinion  is  without  precedent, 
in  that  it  finds  that  plaintiff  owns  a  valid  trade-mark  and  has  moved 
promptly  after  having  actual  knowledge  of  the  infringement  and 
yet  refuses  relief;  in  other  words,  and  using  the  nomenclature  of 
the  petition,  it  is  said  that  an  injunction  in  a  trade-mark  case  has  never 
been  denied  on  the  ground  of  "estoppel  by  negligence,"  *  and  the  peti- 
tioner's counsel  think  that  the  adoption  of  such  principle  is  in  serious 
conflict  with  established  trade-mark  law  and  will  lead  to  very  unfor- 
tunate practical  results. 

We  did  not  originally  fail  to  appreciate  that  our  conclusion  was 
without  specific  precedent,  and  we  then  gave  what  consideration  we 
could  to  the  matter  of  practical  results ;  but  we  were  without  the  aid 
now  given  by  the  thorough  presentation  found  in  the  petition.  The 
arguments  now  presented  and  the  novelty  of  the  question  justify 
some  further  discussion. 

[4]  It  is  settled  that  injunction  against  future  trade-mark  infringe- 
ment may  not  be  denied  because  of  the  mere  laches  of  plaintiff  (see 
cases  infra) ;  and  it  must  be  conceded  that  the  record  here  discloses 
no  actual  knowledge  by  Mrs.  Regis  or  her  successors  of  the  fact  that 
Rectanus  was  using  the  mark  until  they  acquired  such  knowledge 
shortly  before  suit  brought.  Since,  in  order  to  raise  an  estoppel  in 
pais,  it  is  essential  that  one  party  shall  do  some  act,  or  neglect  some 
act,  and  that  the  other  party,  in  reliance  on  such  doing  or  neglecting, 
shall  change  his  position  so  as  to  import  prejudice  if  the  first  act  or 
neglect  is  repudiated,  it  follows  that  our  conclusion  of  estoppel  cannot 
be  maintained  unless  it  shall  be  assumed  that  Mrs.  Regis  was  guilty 
of  some  neglect  toward  the  public  or  toward  the  class  of  which  Rec- 
tanus was  a  member,  and  that  Rectanus,  because  of  that  neglect,  has 
changed  his  position. 

[6]  It  is  true  there  can  be  no  neglect,  unless  there  is  a  duty;  but 
these  are  relative  terms.    There  can  be  no  absolute  duty  resting  on  one 

*  By  this  phrase  meaning  that  estoppel  whidi  at  last  rests,  not  upon  & 
trade-mark  owner's  actual  knowledge  of  the  use  by  the  person  afterwards 
made  defendant,  but  rather  upon  a  knowledge  imputed  to  Uie  owner  because 
of  his  indifference  and  neglect 
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who  adopts  a  trade-mark  to  bring  it  at  once  to  the  attention  of  every- 
body. Such  duty  as  there  may  he  in  this  direction  must  rest  upon  the 
obligation  of  the  one  adopting  to  realize  that,  in  the  absence  of  a  wide- 
spread knowledge  of  the  existence  of  his  claim  to  the  mark,  others  will 
be  likely  to  adopt  it  and  spend  their  money  in  its  promotion  in  their  own 
interest.  This  obligation  must  be  as  variant  in  degree  as  are  the  cir- 
cumstances of  each  case  from  those  of  another  case ;  but  we  cannot 
doubt  that,  under  present-day  conditions,  there  are  cases  in  which  some 
measure  of  such  obligation  does  exist.  Formerly,  the  number  of 
competing  traders  in  a  given  line — ^and,  hence,  the  probability  that 
anodier  would  hit  upon  the  same  trade-mark — ^was  slight  as  compared 
to  that  number  and  that  probability  now;  and  formerly  the  means 
by  which  a  trade-mark  owner  could  spread  general  knowledge  of  *  his 
claim  were  comparatively  ineffective,  and  the  trade  customs  which 
now  make  it  so  much  a  matter  of  course  for  trade-marks  to  be  put 
before  the  public  the  country  over,  were  largely  nonexistent.  Mrs. 
R^s  and  her  successors  used  as  a  trade-mark  a  word  which,  though 
not  descriptive  in  the  forbidden  degree,  was  yet  so  far  suggestive  of 
quality  that  its  adoption  by  others  was  as  likely  as  its  choice  by  her 
had  been  natural.  From  1883  (when  Rectanus'  use  began),  until  now, 
it  has  been  true  that  a  small  expense  in  trade  journal  advertising  en- 
ables the  trade-mark  proprietor  to  put  his  article  and  its  name  before 
the  entire  trade ;  and  the  custom  of  so  doing  has  been  well-nigh  uni- 
versal. As  business  methods  and  business  customs  change,  so  change 
the  fact  standards  of  reasonable  prudence  and  care  in  guarding  busi- 
ness rights. 

[8]  Mrs.  Regis,  at  least  prior  to  1900,  made  no  appreciable  effort 
to  extend  her  trade  or  her  mark  beyond  Massachusetts ;  the  instances 
of  sales  beyond  that  field  are  almost  negligible.*  She  advertised  in  no 
journal.  She  employed  no  outside  solicitors.  Knowledge  of  the  remedy 
and  its  name  did  not  spread,  save  as  one  user  told  another,  and  save 
as  she  and  one  or  two  others  canvassed  from  house  to  house  in  a 
few  Massachusetts  towns.  Until  1898  she  did  no  act  adapted  to  give 
any  general  notice  of  her  claim ;  and  the  act  then  done — the  state 
registration — ^was,  of  course,  confined  in  its  effect  to  that  state  (chap- 
ter 72,  Rev.  Laws  Mass.).  In  1900  she  registered  in  the  Patent  Office, 
and  then,  for  the  first  time,  clearly  disclosed  her  claims  to  a  country- 
wide trade-mark. 

[7]  Registration  under  the  federal  Trade-Mark  Act  is  not  expressly 
made  notice  of  the  rights  claimed,  and  so  it  cannot,  as  matter  of  law, 
be  called  a  constructive  notice ;  and  yet  that  it  in  fact  tends  to  give 
notice  is  well  known.  The  substance  of  the  registration  is  published 
in  an  official  journal.  This  published  list  is  regularly  scrutinized  by 
many  manufacturers  and  dealers ;  and  it  is  common  practice  for  any 
one  proposing  to  adopt  a  trade-mark  to  have  a  search  made  in  the 
classified  lists  of  registrations  in  order  to  determine  whether  the  pro- 

>Mrs.  Regis  sent  a  few  boxes  into  Maine,  New  Hampshire,  Vermont,  and 
New  York.  She  sold  a  few  which  the  buyers  were  to  send  to  Canada  or  Vir- 
ginia. No  one  of  these  Is  fixed  as  before  1900;  all  may  as  well  have  been,  as 
the  bnsinesa  reached  its  largest  volume  shortly  before  she  sold  out  in  1910. 
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posed  mark  has  been  already  appropriated.  The  application  for  Ti- 
tration itself  shows  that  a  use  which  may  have  been  indefinite  or  fv^- 
tive  has  grown  and  developed  into  a  definite  claim  of  right,  covering 
interstate  and  foreign  commerce.  It  may  well  be  that  either  a  federal 
registration  or  some  suitable  advertising  would,  in  a  particular  case, 
be  notice  enough  to  the  public  of  which  the  defendant  was  a  member, 
so  that  every  obligation  of  fairness  resting  on  the  claimant  would  be 
satisfied,  and  so  the  defendant  would  have  no  basis  to  say  that  he 
had  been  both  innocent  and  diligent  while  the  claimant  had  been  care- 
less and  indifferent  in  creating  the  situation  tending  to  make  an  es- 
toppel. These  questions  are  not  presented;  nor  is  it  necessary  to 
say  that  at  any  particular  time  Mrs.  Regis  became  charged  with  any 
particular  degree  of  duty  to  make  her  claim  generally  known. 

[8]  It  is  enough  to  say  that  in  (e.  g.,)  1895,  at  the  end  of  more  than 
15  years  of  this  policy  of  doing  nothing  in  any  of  the  customary  methods 
to  give  either  the  trade  or  the  general  public  knowledge  of  the  claimed 
trade-mark,  Mrs.  Regis  was  bound  to  know  that  others  would  be  likely 
to  adopt  or  to  be  using  the  same  word  in  ignorance  of  her  appropria- 
tion, and  to  be  making  investments  therein.  If  she  was  bound  to 
know  this,  it  must  be  conclusively  presumed  that  she  did  know  it; 
Rectanus'  continued  investment  from  1895  to  1900  in  exploiting  what 
he  thought  was  his  trade-mark,  makes  a  satisfactory  case  of  estoppel ; 
and  10  or  12  years  more  of  indifference  to  other  than  comparatively 
local  trade,  after  the  1900  notice,  accompanied  by  defendant's  contin- 
ued expenditure,  does  not  weaken  the  defense.  It  is,  perhaps,  not 
accurate  to  say  that  she  is  conclusively  presumed  to  know  what  she 
was  bound  to  know,  but  the  distinction  is  here  immaterial.  One  is 
bound  to  know  the  law,  and  so  is  bound  to  anticipate  the  results  which, 
by  law,  must  follow  from  his  acts;  and  it  would  seem  that  others 
who  rely  upon  the  knowledge  and  intent  so  presumed  could  claim  the 
protection  of  an  estoppel  just  as  much  as  if  the  knowledge  and  in- 
tent had  been  actual. 

We  cannot  join  in  counsel's  apprehension  that  from  this  principle 
serious  harm  will  come  to  trade-mark  owners.  We  carefully  refrained, 
in  this  opinion  and  the  accompanying  opinion  in  Gaines  v.  Rock  Spring 
Co.,  226  Fed.  531,  141  C.  C.  A.  287,  from  deciding  what  degree  of 
diligence,  if  any,  by  the  trade-mark  owner  in  exploiting  his  claims, 
was  necessary  to  protect  him  from  losing,  in  tliis  way,  a  fraction  of 
his  trade-mark  right.  Only  in  an  extreme  case  would  a  court  reach 
the  conclusion  which  we  here  reached.  The  trade-mark  owner,  pros- 
ecuting and  exploiting  his  business  in  the  ordinary  way,  can  have 
nothing  to  fear  from  the  rule  of  the  opinion.  Not  only  will  the  cases, 
where  this  situation  arises,  be  rare,  but  only  in  a  fraction  of  those 
cases  will  there  be  practical  difficulty  in  determining  the  conflicting 
rights  of  the  general  owner  and  the  one  who  must  be  left  in  the 
possession  of  what  he  has  taken.  Such  difficulties  as  may  develop 
we  must  think  to  be  a  lesser  evil  than  it  would  be  to  permit  plaintiff, 
by  asserting  a  prior  right,  to  destroy  that  which  had  been  built  up  in 
the  reasonable  belief,  induced  by  plaintiff's  conduct,  that  no  such 
prior  right  existed.     Of  course,  it  is  not  necessary  to  the  theory  of 


Digitized  by  VjOOQIC 


THEODOBE  RECTANU8  CX).  V.  UNITED  DRUG  CO.  311 

estoppel  that  the  one  claiming  it  should  have  acted  upon  an  affirmative 
misrepresentation.  It  is  enough  if  he  has  acted  as  he  would  not  have 
done  if  he  had  known  the  truth,  and  if  the  one  against  whom  the 
estoppel  is  claimed  kept  silent  when  he  should  have  spoken. 

So  much  by  way  of  reference  to  the  principles,  the  proper  applica- 
tion of  which  must  control  this  case.  We  turn  now  to  the  decided 
cases,  and  the  discussion  of  them  in  the  petition.  Those  cited  in 
our  opinion,  so  far  as  petitioner's  counsel  think  they  give  color  of 
support  to  the  conclusions  of  the  opinion,  are  sought  to  be  distin- 
guished on  one  or  the  other  of  two  grounds.  It  is  said  that  the  finding 
of  an  estoppel,  where  that  result  has  been  allowed  to  defeat  a  valid 
trade-mark  (as  in  the  Baltimore  Club  Case,  183  Fed.  22,  105  C.  C.  A. 
314,  in  the  Circuit  Court  of  Appeals)  has  been  based  on  actual  knowl- 
edge by  plaintiff  that  defendant  was  using  the  mark  and  on  plaintiff's 
acquiescence  after  such  knowledge.  In  the  case  just  cited,  this  is 
true;  but  it  is  difficult  to  distinguish  between  the  effect  of  knowledge 
proved  in  fact  and  knowledge  imputed  by  law.  A  doubtful  inference 
is  not  so  satisfactory  as  clear  and  direct  proof ;  but,  when  once  the 
inference  is  drawn,  the  fact  is  established.  We  must  doubt  whether 
the  result  in  the  Baltimore  Club  Case  would  have  been  different  if 
it  had  appeared  only  that  plaintiff  had  done  nothing  for  20  years 
toward  extending  his  trade-mark  beyond  Baltimore;  that  plaintiff 
had  been  indifferent  as  to  what  was  done  in  New  York;  that  any 
ordinarily  vigorous  pushing  of  plaintiff's  business,  at  any  time  for 
twenty  years,  would  have  disclosed  defendant's  use;  and  that  the 
mark  consisted  of  such  a  quasi  descriptive  or  suggestive  word  as  to 
be  rather  likely  to  be  selected  by  others.  We  think  that  case  differs 
from  the  present,,  not  in  principle  but  in  degree. 

Nor  can  we  think  that  the  presence  of  actual  competition  between 
the  parties  at  the  time  suit  is  commenced  is  the  sole  criterion  by  which 
cases  are  to  be  distinguished,  as  the  petition  urges  with  reference  to 
Hanover  Co.  v.  Allen  Co.,  208  Fed.  513,  125  C.  C.  A.  515,  supra. 
Whether  the  ground  of  the  defense  be  laches  or  estoppel,  if  the  de- 
fense is  good  to-day,  it  does  not  seem  that  it  can  be  bad  next  week, 
merely  because  in  the  meantime  plaintiff  first  brings  in  and  offers  for 
sale  his  goods  in  the  local  territory  where  defendant  is  established.  If 
so,  then  neither  defense  could  ever  avail,  because  plaintiff  could  al- 
ways delay  bringing  suit  for  a  few  months  or  a  year  and  until  after 
he  had  come  in  and  was  selling  some  goods  in  defendant's  territory 
—which  is  practically  what  happened  in  this  case. 

The  insistence  of  the  petition  that  our  opinion  runs  counter  to  set- 
tled principles  is  based  chiefly  on  McLean  v.  Fleming,  96  U.  S.  245, 
24  L.  Ed.  828;  and  Menendez  v.  Holt,  128  U.  S.  514,  9  Sup.  Ct. 
143,  32  L.  Ed.  526.  In  the  former  case,  plaintiff's  acquiescence  and 
delay  were  held  sufficient  to  bar  an  accounting,  but  not  to  prevent  an 
injunction;  but  it  clearly  enough  appeared  that  defendant's  actions 
had  not  been  innocent.  He  had  beefi  fully  aware  of  plaintiff's  right 
to  the  marks  and  labels,  and  he  had  copied  them  as  closely  as  he 
dared.  His  contention  was  that  he  had  not  infringed;  but  he  had 
always  known  that  if  he  was  wrong  in  this  contention  his  conduct 
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was  unlawful.  The  element  of  good-faith  expenditure  by  defendant 
in  building  up  a  business  on  a  mark  which  he  had  a  right  to  suppose 
was  his,  is  wholly  lacking  in  McLean  v.  Fleming.  Without  that  basis, 
there  could  be  no  estoppel ;  and  so  the  case  has  no  bearing  upon  the 
latter  question.  In  Menendez  v.  Holt,  there  was  the  same  situation. 
Defendants  were  using  the  mark  under  Ryder,  who  had  formerly 
been  in  partnership  with  plaintiff  in  the  business  to  which  the  mark 
was  incidental,  and  it  is  clear  that  defendants  made  no  claim  that  they 
had  been  ignorant  of  plaintiff's  rights.  They  had  taken  their  chances 
on  the  validity  of  the  trade-mark  and  the  sufficiency  of  plaintiff's  title. 
Surely  there  could  be  no  estoppel ;  and  so  the  court  expressly  says. 
128  U.  S.  on  page  524,  9  Sup.  Ct.  143,  32  L.  Ed.  526.  The  plaintiffs 
had  always  been  diligent  in  giving  notice,  and  the  defendants  had 
never  been  innocent. 

Reliance  is  had,  also,  on  the  two  Hunyadi-Janos  Cases  in  179  U. 
S.— the  Eisner  Case,  179  U.  S.  at  pages  19,  39,  21  Sup.  Ct.  7,  45  L. 
Ed.  60,  and  the  Siegel-Cooper  Case,  179  U.  S.  at  page  42,  21  Sup.  Ct.  16, 
45  L.  Ed.  77,  In  the  Eisner  Case,  the  conclusion  reached  seems  to  have 
depended  on  the  theory  of  unfair  competition,  and  not  on  that  of  trade- 
mark infringement.  The  title  to  the  word  "Hunyadi,"  as  a  trade-mark, 
was  held  to  have  been  lost ;  but  the  characteristic  red  and  blue  label  was 
protected  against  fraudulent  simulation.  Not  only  was  the  original 
ground  of  relief  found  to  lie  in  defendant's  fraud,  but  perhaps  for 
the  same  reason  only  the  defense  of  laches  was  overruled.  In  the 
Siegel-Cooper  Case,  it  appeared  that  defendant  was  merely  a  retailer 
under  purchases  made  from  the  Eisner  Company,  and  that  the  Eisner 
Company  was  the  actual  defendant.  Perhaps  it  was  inevitable  that 
the  case  should  have  the  siime  result  as  the  Eisner  Case ;  and  yet  it  is 
not  quite  clear  why,  in  the  latter  case,  relief  should  have  been  denied 
on  the  ground  of  trade-mark  infringement  and  given  on  the  ground 
of  fraud,  and  in  the  Siegel-Cooper  Case  the  absence  of  any  fraudu- 
lent intention  by  defendant  should  have  been  held  immaterial,  and  on 
the  authority  of  strict  trade-mark  cases;  but,  whatever  may  be  the 
proper  view  of  the  Eisner  and  Siegel-Cooper  Cases,  they  do  not  mili- 
tate against  the  defense  of  "estoppel  by  negligence"  in  a  proper  case. 
Not  only  did  neither  defendant  claim  an  estoppel,  but  the  Eisner  Com- 
pany could  not  have  done  so  because  estoppel  cannot  be  based  on 
fraud,  and  the  Siegel-Cooper  Company  could  not  have  done  so  be- 
cause it  had  made  no  expenditures  based  upon  its  belief  in  its  o>\ti 
title  to  the  subject-matter,  nor  was  it  ignorant  of  plaintiff's  claim. 

We  are  cited,  also,  to  several  decisions  in  patent  cases  (of  which 
Taylor  v.  Sawyer  Co.  [C.  C.  A.  3]  75  Fed.  301,  22  C.  C.  A.  203,  and 
Ide  V.  Troriicht  [C.  C.  A.  8]  115  Fed.  137,  53  C.  C.  A.  341,  are  t>T)ical) 
to  the  effect  that  an  injunction  against  the  continuation  of  a  patent 
infringement  will  not  be  denied  because  of  equities  which  have  arisen 
in  defendant's  favor  through  plaintiff's  indifference  or  delay.  These 
cases  usually  themselves  save  the  question  of  a  possible  estoppel; 
but  suits  upon  a  patent  and  a  trade-mark  present,  in  this  respect,  a 
very  imperfect  analogy.  A  patent  is  an  absolute  monopoly;  the  pat- 
entee is  under  no  obligation  to  work  the  patent;   he  has  received  a 
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grant  of  a  right  to  exclude  all  others  unconditionally  and  entirely ;  and 
all  others  have  constructive  notice  of  his  rights.  With  reference  to 
a  trade-mark,  the  monopoly  is  only  incidental  to  an  existing  busi- 
ness; unless  the  business  is  prosecuted,  the  right  is  lost;  ^ere  is 
(at  least  lacking  registration)  no  constructive  notice  to  others ;  others 
have  a  right  to  appropriate  the  mark  to  themselves,  if  plaintiff  stops 
using  it.  Obviously  there  is  in  trade-mark  cases  much  more  room 
than  in  patent  cases  for  a  defendant  to  acquire,  on  the  theory  of  es- 
toppel, a  right  which  a  court  of  equity  will  protect. 

A  study  of  these  cases,  as  well  as  of  the  others  presented,  has  not 
convinced  us  that  our  conclusion  was  mistaken,  and  the  petition  for 
rehearing  is  denied. 

It  should  be  imderstood,  as  was  more  fully  stated  in  the  "Old  Crow'^ 
Case,  that  such  an  adjudication  as  is  here  directed  is  confined  in  its 
effect  to  the  territory  which  the  Rectanus  Company  had  reached  and 
was  occupying  to  a  substantial  extent  when  it  received  notice  of  plain- 
tiff's claims.  How  fslr,  if  at  all,  it  may  promote  an  increase  or  accept 
a  natural  increase  constitutes  one  of  the  "difficulties  which  may  de- 
velop*' from  conflicting  rights,  as  specified  in  a  previous  paragraph, 
and  which  we  do  not  undertake  to  consider. 


(226  Fed.  657) 

GRANITE  BRICK  CO.  et  al.  v.  TITUS. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    September  14,  1915.) 

No.  1307. 

1.  Corporations  ^=s>619 — ^Actions — ^Evidence — Sufficienct. 

In  a  suit  against  a  corporation,  evidence  held  insufficient  to  show  that 
complainant,  who  loaned  the  company  money,  conspired  to  wreck  it 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {§  2085,  2088- 
2080,  2091,  2093;   Dec.  Dig.  <&=>519.] 

2.  Courts  ^=s>324 — Federal  Courts — Jurisdiction. 

In  an  equity  suit  brought  in  federal  court  on  the  ground  of  diversity  or 
citizenship,  an  objection  to  jurisdiction  because  complainant,  a  holder  of 
shares  in  the  defendant  corporation,  failed  to  seek  relief  through  the  cor- 
poration, must  be  raised  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §{  882-884;  Dee. 
Dig.  <&=>324.] 

3.  Appeal  and  Error  ^=>1099— Law  of  Case. 

Where  defendants'  objection  to  the  jurisdiction  was  presented  by  the 
record,  an  affirmance  of  a  temporary  injunction  must  be  considered  as 
establishing  the  law  of  the  case  against  the  objection,  although  the  ob- 
jection to  the  jurisdiction  was  not  considered  in  the  opinion. 

[Ed,  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  4370- 
4379 ;   Dec.  Dig.  <&=>1099.1 

1  Corporations  ^=»201 — Right  to  Vote  Stock — Equity  Jurisdiction. 

Where  complainant  had  loaned  money  to  a  corporation  under  an  agree- 
ment that  he  should  receive  shares  of  stock  as  collateral  security,  that  he 
should  be  entitled  to  vote  such  shares,  and  that,  if  desirous,  he  might  ac- 
cept them  in  payment  of  the  debt,  he  is  entitled  to  equitable  relief  where 

^=»Far  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ^  Indexes 
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the  other  shareholders  who  were  intending  to  mortgage  the  property  of  th% 
corporation  refused  him  permission  to  vote  his  stock. 

[Ed.  Note.— For  other  cases,  see  Ck>rporation8,  Gent  Dig.  U  766,  706, 
774,  775;  Dec  Dig.  <&=>201.] 

5.  COBPOBATIONS  ^=»99— POWBHS  OF— STOCK. 

A  corporation,  in  the  absence  of  any  statutory  prorisions,  may  pledge 
its  unissued  stock  as  collateral  security  for  money  advanced. 

[Ed.  Note.— For  other  cases,  see  CJorporations,  Cent  Dig.  H  444-446; 
Dec.  Dig.  <&=>99.] 

6.  Corporations  ^=>197— Pledges  of  Stock— Rights  of  Pledgee. 

A  pledgee  of  corporate  stock  held  as  collateral  security  for  money 
loaned  the  corporation  is  entitled  to  vote  the  stock,  particularly  where  It 
was  so  agreed  at  the  time  of  the  loan. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  ft  747,  74^ 
764 ;   Dea  Dig.  <&=>197. 

Rights  and  liabilities  of  pledgees  of  stock,  see  note  to  Frater  ▼.  Old 
Nat  Bank,  42  C.  C.  A.  135.] 

7.  Corporations  ^=>99— Issuance  of  Stock— Void  Issue. 

Const  S.  C.  art  9,  {  10,  declares  that  stocks  and  bonds  shall  not  be 
issued  by  any  corporation  save  for  labor  done  or  money  or  property  ac- 
tually received  or  subscribed,  and  all  fictitious  increases  of  stock,  shall 
be  void.  Civ.  Code  S.  C.  1912,  |  2799,  is  in  essentially  the  same  terms. 
A  corporation  which  needed  money  to  carry  on  its  business  bcMTowed 
from  complainant,  pledging  with  him  unissued  corporate  stodc  as  security. 
The  agreement  authorized  complainant  to  vote  the  stock,  and  gave  him 
an  option,  if  he  desired,  of  taking  the  stock  in  payment;  it  being  issoed 
at  the  rate  of  two  shares  of  the  par  value  of  $200  for  each  $100  of  mon^ 
lent  The  stock  at  that  time  was  depreciated.  Held  that,  as  complain- 
ant refused  to  accept  the  stock  in  paymient  of  his  debt,  the  issue  was  not 
ultra  vires,  and  shareholders  could  not  object;  the  stock  being  issued 
for  money  paid. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  U  444-446; 
Dec.  Dig.  *=>99.] 

8.  Corporations  ^=>99— Pledge  of  Unissued  Stock— Equitable  Estopph. 

—What  Constitutes. 

In  such  case,  though  the  stock  was  not  fully  paid  In,  yet  all  of  the 
shareholders  of  the  corporation  having  agreed  to  the  transaction,  they 
are  estopped  from  questioning  the  issue  under  Civ.  Code  S.  C.  1912,  | 
2851,  declaring  that  no  stock  shall  be  issued  by  any  corporation  until 
fully  paid ;   that  section  not  declaring  that  the  stock  shall  be  void. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  411  116; 
Dec.  Dig.  <&=>99.] 

9.  Equity  ^=»39— Jurisdiction. 

Where  a  court  of  equity  acquired  Jurisdiction  of  a  suit  by  complainant, 
who  had  been  denied  the  right  to  vote  shares  of  corporate  stock  which 
he  held  as  collateral  security,  the  court  will  administer  the  equities  of 
the  parties,  notwithstanding  the  rule  that  a  simple  contract  creditor 
having  no  lien  upon  or  interest  in  the  property  of  a  corporation  can- 
not in  the  absence  of  a  trust  relation,  invoke  the  equitable  jurisdiction 
of  the  court  would  otherwise  have  applied  to  complainant 

[Ed.  Note.— ^or  other  cases,  see  Equity,  Cent.  Dig.  §§  104-114;  Dec. 
Dig.  <S=>39.] 

10.  Equity  €=>42— Objections  to  Jurisdiction— Waiver. 

Objections  that  the  court  of  equity  did  not  have  jurisdiction  over  a 
suit  should  be  raised  at  the  earliest  possible  moment  for  such  defense 
may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  ||  119,  120;  Dec 
Dig.  <g=>42.] 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigesU  &  Indazte 
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IL  Equttt  €=»4I^—JuBI8DICTI0N— Objection— Waiveb. 

Where  defendants'  demurrer  raising  a  Jurisdictional  question  was 
overruled,  and,  after  the  order  granting  temporary  injunction  was  af- 
firmed on  appeal,  defendants  filed  an  answer  and  cross-bill  wliich  did  not 
raise  such  matters,  any  objection  was  waived. 

[Ed.  Note.— For  other  cases,  see  E)Q[uity,  Cent  Dig.  §{  119,  120;  Dea 
Dig.  «&=>42.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  South  Carolina,  at  Columbia;  Henry  A.  M.  Smith, 
Judge. 

Bill  by  Edward  H.  Titus  against  the  Granite  Brick  Company  and  an- 
other.   From  a  decree  for  complainant,  defendants  appeal.     AiBrmed. 

Wm.  H.  Lyles  and  D.  W.  Robinson,  both  of  Columbia,  S.  C.  (Lyles 
&  Lyles,  of  Columbia,  S.  C,  on  the  brief),  for  appellants. 

Robert  W.  Shand  and  B.  L.  Abney,  both  of  Columbia,  S.  C.  (Shand, 
Benet,  Shand  &  McGowan,  of  Columbia,  S.  C,  on  the  brief),  for  ap- 
pellee. 

Before  KNAPP,  Circuit  Judge,  and  WADDILL  and  CONNOR, 
District  Judges. 

CONNOR,  District  Judge.  Appeal  from  decree  for  plaintiff  and 
dismissing  defendant's  cross-bill.  The  District  Judge,  in  his  opinion 
in  the  record,  found  the  facts.  Plaintiff  alleged :  That  the  defendant 
Granite  Brick  Company  was  chartered  under  and  pursuant  to  the  laws 
of  South  Carolina,  for  the  purpose  of  making  and  selling,  what  it  al- 
leged to  be,  a  superior  quality  of  brick.  That  on,  or  about,  September 
15,  1910,  on  representation  made  to  him  by  F.  H.  Hyatt,  president, 
of  the  valuable  shale  and  clay  deposits,  belonging  to  the  company, 
adapted  to  the  manufacture  of  vitrified  brick,  and  on  other  statements 
made  in  the  prospectus  issued  by  the  company,  and  by  said  Hyatt, 
plaintiff  was  induced  to  sign  a  subscription  for  200  shares  of  the  capi- 
tal stock  of  the  corporation,  at  and  for  the  sum  of  $20,000,  which  was, 
in  fact,  intended  as  a  memorandum  of  a  simi  agreed  to  be  loaned  to  said 
company.  That  notes  were  executed  by  the  president  and  secretary 
of  the  company  for  the  amounts  advanced.  That  said  notes  were 
thereafter  marked  paid  upon  the  issue  of  certificate  of  stock  as  secu- 
rity for  the  money  so  advanced.  That  thereafter,  at  various  dates  and 
pursuant  to  the  agreement  made  with  the  company,  set  out  in  resolu- 
tions adopted  at  meetings  of  the  stockholders  and  directors,  which  reso- 
lutions are  set  forth  in  the  bill,  and  for  the  purpose  of  enabling  said 
company  to  complete  and  operate  its  plant,  he  advanced  large  sums  of 
money  to  said  company.  That,  for  the  purpose  of  securing  to  him  the 
payment  of  said  sum,  so  advanced,  the  company,  pursuant  to  its  con- 
tract and  agreement  made  with  him,  issued  certificates  of  its  stock, 
aggregating  1,179  shares,  to  be  held  by  him  as  collateral  security,  with 
the  option  to  him,  if  he  should  so  decide,  to  hold  the  said  stock  in  dis- 
charge of  such  loans.  That  at  a  meeting  of  the  board  of  directors,  held 
June  26,  1911,  it  appeared  that  the  company  then  owed  plaintiff  $35,- 
000,  upon  notes  and  open  accounts,  and  a  further  stmi  of  $5,000,  upon 

^s>For  oUier  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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a  note  indorsed  by  plaintiff.  That  the  sum  of  $6,000  was  needed  to 
complete  the  plant.  Plaintiff*  stated  that  he  desired  to  limit  the  amount 
which  he  would  advance  to  $50,000.  At  a  meeting  of  the  stockholders, 
held  July  20,  1911,  it  was  resolved: 

•That  It  is  the  sense  of  the  stockholders,  that  the  resolution  contained  in 
the  minutes  of  the  directors'  meeting  of  March  27,  1911,  in  regard  to  giving 
Mr.  Edward  U.  Titus  option  and  privilege  of  taking  stock  in  lieu  of  money 
advanced  by  him,  be  ratified ;  that  it  is  the  understanding  and  meaning  of 
said  resolution,  and  of  the  stockholders*  meeting,  that  said  Edward  H.  Titus 
is  to  have  the  option  of  taking  for  all  moneys  advanced  or  paid,  or  liabilities 
incurred  for  the  corporation,  with  the  opticm  of  taking  payment  of  said  notes 
either  in  money  or  in  stock,  and  if  taken  in  stock,  that  he  shall  have  the 
right  to  two  shares  of  stock  of  the  par  value  of  $200,  for  every  $100  of  money 
so  paid  or  advanced,  or  liability  incurred ;  and  that  this  shall  apply  to  all 
moneys  paid  or  advanced,  or  liabilities  incurred  by  said  Edward  H.  Titos, 
whether  heretofore  marked  subscription  to  stock  or  not  That  stock  shall  be 
forthwith  issued  to  him  by  said  corporation,  upon  said  basis  of  two  shares 
of  stock  of  the  par  value  of  $200  for  each  $100  so  advanced  or  paid,  or  llabU- 
ity  incurred  by  him,  with  the  privilege  of  holding  such  stock  as  collateral 
security  to  such  indebtedness  and  with  the  power  to  vote  said  stock  during 
the  Ume  he  holds  it." 

That  at  a  meeting  of  the  board  of  directors,  held  on  the  same  day, 
pursuant  to  said  resolution  of  the  stockholders,  stock  was  issued  to 
plaintiff  at  the  rate  named  therein,  which  was,  at  the  time  of  filing  his 
bill,  held  as  collateral  security.  That  thereafter  plaintiff  made  further 
advances  to  said  company  and  received  stock  as  collateral  security 
therefor.  That  the  president  and  secretary  executed  to  plaintiff  the 
notes  of  the  company  for  all  of  said  amounts.  An  itemized  list,  with 
dates  and  amounts,  are  set  forth,  aggregating,  November  1,  1911,  $61,- 
972.95.  That  since  said  date  he  has  been  required  to  pay  two  notes  ag- 
gregating $7,500  of  the  company,  indorsed  by  him.  That,  becoming 
convinced  that  the  further  development  of  defendant's  plant  was  im- 
practicable, without  additional  funds,  which  plaintiff  was  not  willing 
to  furnish,  and  which  the  company  was  unable  to  secure,  from  any 
other  person,  and  having  learned  that  the  representations,  on  the  faith 
of  which,  believing  them  to  be  true,  he  had  advanced  the  said  sums, 
were  misleading  and  untrue,  he  called  for  some  settlement  o£  the  notes 
held  by  him,  then  past  due.  That  liberal  offers  for  settlement  were 
made  by  him,  as  appears  by  the  minutes  of  the  meetings  of  stockhold- 
ers, all  of  which  were  rejected.  That,  claiming  that  the  issuing  of 
said  shares  of  stock  as  collateral  security,  for  the  money  thus  borrowed 
from  plaintiff,  was  ultra  vires,  the  officers  of  the  company  have  un- 
dertaken to  disavow  their  action  and  refuse  to  recognize  the  validity 
of  said  stock,  and  to  hold  meetings,  pass  resolutions,  amend  the  char- 
ter, and  issue  bonds,  secured  by  a  mortgage  on  the  property  of  the 
company  upon  the  assumption  that  the  stock  issued  to  complainant 
is  invalid.  That,  on  December  21,  1911,  at  a  meeting  at  which  com- 
plainant's stock,  although  represented,  was  excluded  from  voting,  a 
resolution  was  adopted  authorizing  and  empowering  the  board  of  di- 
rectors to  issue  bonds  and  execute  a  mortgage  on  said  property.  That 
at  a  stockholders'  meeting,  held  on  February  3,  1912,  plaintiff  was  ex- 
cluded from  voting  the  stock  issued  to  him,  pursuant  to  the  resolu- 
tions above  set  forth,  having  been  given  to  him  as  collateral  security 
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for  the  loans  made  by  him,  and  upon  which  he  made  said  loans.  With 
the  remaining  stock,  of  which  the  president,  F.  H.  Hyatt,  owns  a  very 
large  majority  said  meeting  adopted  a  resolution  by  a  minority  of 
stock  vote,  for  an  issue  of  $50,000  in  bonds,  secured  by  a  mortgage  on 
its  entire  plant  for  the  purpose  of  obtaining  money  for  its  use  and  ex- 
duding  plaintiff  from  receiving  any  part  of  the  proceeds  thereof.  At 
said  meeting  a  minority  of  the  stockholders  assumed  to  elect  three  di- 
rectors, who  are  now  in  office,  thereby  creating  discord  and  confusion 
to  the  great  injury  of  the  corporation.  That,  acting  under  the  said 
pretended  authority  of  the  stockholders'  meeting,  the  corporation  is 
about  to  issue  $50,000  in  bonds  of  said  company  and  to  execute  a  mort- 
gage on  Its  entire  plant,  to  secure  the  payment  therefor,  with  the  in- 
tention of  selling  said  bonds,  or  of  negotiating  a  loan  by  depositing  them 
as  collateral  security  therefor.  Complainant  is  informed  and  believes 
that  it  is  the  purpose  of  said  corporation  to  use  no  portion  of  the  pro- 
ceeds of  said  bonds,  in  paying  his  claim  or  part  thereof.  Complainant 
further  alleges  that  the  corporation  is  insolvent  and  has  been  sued,  on 
several  debts. 

He  makes  further  allegations  regarding  the  management  of  the  af- 
fairs of  the  corporation,  all  of  which  he  avers  are  wrongful  and  in- 
jurious to  himself  and  his  rights  as  a  stockholder  and  creditor.  He 
prayed  that  the  company  be  enjoined  from  issuing  the  bonds  and  exe- 
cuting the  mortgage  on  its  property,  and  for  general  relief. 

Upon  the  filing  of  the  bill,  service  of  subpoena,  and  upon  notice,  the 
judge  made  a  temporary  restraining  order,  enjoining  defendant  com- 
pany from  incumbering  its  property,  with  an  order  to  show  cause  why  a 
temporary  injunction  should  not  issue.  Upon  the  return  of  this  order 
and  hearing,  an  injunction  was  issued,  and  upon  defendants*  appeal 
the  order  of  the  judge  was  affirmed.  Granite  Brick  Co.  v.  Titus,  203 
Fed.659, 122C.C.A.  55. 

Defendant  filed  a  demurrer  which  was  overruled,  whereupon  defend- 
ant filed  an  answer,  to  which  plaintiff  filed  its  replication.  Defendant, 
by  leave  of  the  court,  filed  a  cross-bill.  The  matters  and  things  set  up 
and  relied  upon  by  defendant  in  its  answer  and  cross-bill  are  substan- 
tially the  same,  the  purpose  of  the  cross-bill  being  to  obtain  affirmative 
relief.  Defendant  denies  that  plaintiff  was  misled  by  any  representa- 
tions of  its  president,  in  regard  to  the  value  of  its  property,  or  of  the 
quality  and  value  of  the  brick  which  it  proposed  to  manufacture.  It 
alleges  that  plaintiff  subscribed  and  paid  for  200  shares  of  its  stock,  and 
denies  that,  at  the  time  he  did  so,  there  was  any  agreement  that  the 
amount  paid  was  to  be  r^arded  as  a  loan,  or  that  plaintiff  was  to  have 
the  option  of  so  treating  his  subscription.  It  admits  the  adoption  of 
the  several  resolutions  by  its  stockholders  and  directors  set  out  or  re- 
ferred to  in  the  bill  and,  in  regard  thereto,  avers  that  plaintiff  entered 
into  an  agreement  with  defendant,  whereby  he  agreed  to  lend,  or  to 
secure  for  it,  upon  notes  indorsed  by  him,  whatever  sum  might  be 
necessary  to  complete  and  equip  its  plant,  the  repayment  of  said  sums 
to  be  secured  by  notes  of  defendant,  with  an  option  to  plaintiff  to  take 
payment  therefor,  in  stock  of  the  defendant.  That  plaintiff  entered 
upon  the  performance  of  his  part  of  this  agreement  and  subsequently 
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undertook  to  supervise,  design,  and  erect  a  plant  suitable  for  the  pur- 
poses of  defendant,  the  erection  of  which  was  to  be  paid  for  by  plaintiflf, 
out  of  the  funds  advanced  by  him.  That,  at  the  request  of  plaintiff, 
and  to  allow  him  full  opportunity  to  perform  his  agreement,  certam  of 
his  friends  were  elected  directors,  and  an  executive  committee  was  ap- 
pointed with  full  authority  to  act  for  the  corporation,  that  plaintiff's 
friends  were  elected  on  the  committee,  and  thereby  the  entire  charge 
and  management  of  the  corporation  was  vested  in  plaintiff,  upon  Ae 
trust  and  in  the  confidence  that  he  properly  use  and  expend  the  funds 
which  he  agreed  to  lend  the  company  in  the  erection  of  a  proper  and 
suitable  plant  and  in  the  development  of  the  company's  business.  That 
plaintiff  soon  ascertained  that  the  property  owned  by  defendant  was 
very  valuable  and  conceived  the  idea  of  abusing  the  trust  and  con- 
fidence that  had  been  placed  in  him  so  that  he  might  acquire  the  same  at 
a  greatly  depreciated  price.  That  thereupon  plaintiff  conspired  with 
one  Mallow,  whom  he  had  placed  in  practical  charge  of  the  corporation, 
to  bring  the  defendant  into  financial  straits  and  into  such  embarrass- 
ment as  would  enable  the  plaintiff  to  acquire  its  property  and  enterprise 
at  much  less  than  its  real  valye.  That  the  resolution  set  forth  in  the 
complaint  was  passed  by  the  predominating  influence  of  plaintiff  and 
his  associates  as  a  step  towards  the  accomplishment  of  the  conspiracy, 
and  as  a  malicious  effort  to  injure  the  property  of  defendant.  Defend- 
ant denies  that  it  was  within  the  power  of  its  board  of  directors  to  pass 
such  resolution  and  denies  that  such  resolution  was  duly  passed,  etc. 
Defendant  admits  the  passage  of  the  other  resolutions  set  out,  or  re- 
ferred to,  in  the  bill,  but  avers  all  of  said  resolutions  were  passed  by 
means  of  the  fraudulent  conspiracy  of  plaintiff  and  his  associates,  and 
in  furtherance  of  his  plan  and  purpose  to  wreck  defendant  and  secure 
its  property  at  less  than  its  value.  Defendant  admits  the  execution  of 
the  notes  held  by  plaintiff  and  avers  that  they  were  acquired  by  him  m 
pursuance  of  the  said  conspiracy.  That  plaintiff,  after  securing  the 
said  notes  and  the  certificates  of  stock,  upon  his  promise  to  furnish 
sufficient  capital  to  complete  and  equip  its  plant,  and  start  same  in  oper- 
ation, maliciously  failed  and  refused  to  complete  and  equip  the  plant, 
but,  on  the  contrary,  has  made  every  effort  and  taken  every  possible 
step  to  retard  and  ruin  the  completion  and  equipment  of  the  plant  and 
the  development  of  the  defendant's  business  and  thereby,  in  further- 
ance of  said  conspiracy,  to  secure  the  property  at  less  than  its  real  value. 
That  defendant's  board  of  directors  were  under  the  complete  domina- 
tion and  influence  of  plaintiff,  and  that  defendant  has  not  the  means  of 
knowing  whether  plaintiff  has  actually  advanced  and  invested  in  de- 
fendant's plant  the  amount  claimed  by  him.  Defendant  denies  that,  at 
any  of  the  meetings  of  its  stockholders,  plaintiff  has  been  denied  the 
right  to  vote  any  shares  of  stock  legally  issued  to  him,  or  that  the  reso- 
lution to  issue  the  bonds  and  execute  the  mortgage  referred  to  was 
adopted  by  a  minority  of  the  stockholders. 

It  further  denies  that  it  is  the  purpose  of  defendant  to  use  no  por- 
tion of  the  proceeds  of  the  sale  of  the  bonds  to  pay  plaintiff's  claim,  or 
any  part  thereof.  It  denies  that  it  is  insolvent.  In  the  cross-bill  de- 
fendant sets  out  essentially  the  same  matters  and  things  set  out  in  its 
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answer  and  demands  damages  for  the  injury  which  it  avers  it  has  sus- 
tained by  the  conduct  of  plaintiff  and  for  other  affirmative  relief. 
Plaintiflf  filed  answer  to  the  cross-bill.  A  reference  was  made  to  the 
standing  master  to  take  proof  as  to  all  the  issues  in  said  cause,  arising 
upon  the  pleadings.  The  report  of  the  master  contains  a  very  full  and 
exhaustive  examination  of  witnesses  and  a  very  large  number  of  ex- 
hibits showing  the  correspondence  between  plaintiff  and  the  president 
of  defendant,  the  minutes  of  meetings  of  stockholders  and  directors,  the 
advancement  of  sums  of  money  by  plaintiff  to  defendant,  by  checks  and 
otherwise,  defendant's  notes  to  plaintiff  and  issues  of  stock  to  plaintiff. 
Prior  to  the  coming  in  of  the  report,  an  order  was  made  by  the  judge, 
with  the  consent  of  defendant,  appointing  a  receiver  of  defendant's 
property,  enjoining  all  other  persons  from  suing  defendant,  and  direct- 
ing all  other  creditors  to  file  their  claims  in  this  cause.  Upon  the  com- 
ing in  of  the  report  and  hearing  thereon,  the  District  Judge,  in  a  care- 
fdly  considered  opinion,  set  forth  his  conclusions  of  fact  and  of  law. 
He  found  that : 

"Under  the  resolutions,  the  contract  and  agreement  between  the  complain- 
ant and  the  company  was  that  the  complainant,  for  all  such  mcney  as  he 
might  have,  at  any  time,  advanced,  or  should  advance,  was  to  have  the  op- 
tion, either  of  requiring  repayment  thereof,  by  the  company,  or  of  receiving 
payment  in  stock  at  the  rate  of  two  shares  of  stock  of  the  par  value  of  $200 
foif  every  $100  of  money  so  advanced  by  him ;  that  if  he  preferred  not  to 
take  the  stock,  but  to  require  payment  of  the  money  advanced,  then  he  should 
be  entitled  so  to  require.  In  the  meanwhile,  as  collateral  security,  to  secure 
the  payment  of  the  money  advanced  by  him  for  the  purpose  of  the  company, 
mitil  he  should  exercise  his  optipn,  stock  was  to  be  issued  to  him  on  the 
bash}  before  mentioned,  as  the  basis  on  which  he  could  receive  payment  on 
the  same,  which  stock  was  to  be  held  by  him  as  collateral  security  for  the 
indebtedness  due  him,  with  the  privUege  and  power  of  voting  the  stock 
during  the  time  he  held  it. 

"Prior  to  the  institution  of  these  proceedings,  Titus  notified  the  company 
that  he  preferred  not  to  take  the  stock,  but  would  require  payment  to  him 
of  the  money  advanced.  In  other  words,  he  notified  the  company  that  he 
declined  to  exercise  the  option  of  becoming  a  stockholder  and  preferred  to 
retain  the  position  of  a  creditor  as  against  the  corporation.  The  exact  date 
wh«i  this  notification  was  conveyed  to  the  company  on  behalf  of  Titus  is  a 
little  uncertain,  but  there  is  no  doubt  that,  on  December  15,  1911,  at  the 
stockholder's  meeting,  then  held,  the  company  was  duly  notified  formally 
that  Titus  would  not  exercise  his  option  of  being  paid,  in  stock,  but  would 
stand  on  his  position  as  a  creditor. 

''The  court  finds,  as  a  conclusion  of  fact,  that  this  was  the  agreement  be- 
tween the  company  and  the  complainant,  E.  H.  Titus;  that  Titus  fully  per- 
formed his  part  of  the  agreement  for  which  he  was  entitled  to  repayment 
from  the  company." 

The  judge  further  finds  that  the  president  and  treasurer  was  Mr. 
F.  H.  Hyatt  and  the  secretary  Mr.  D.  W.  Robinson.  Both  were  mem- 
bers of  the  board  of  directors.  Both  were  present  at  the  director's 
meeting  March  27,  1911,  and  at  the  stockholder's  meeting  held  July 
20,  1911,  and  September  20,  1911.  The  resolutions  making  the  agree- 
ment with  Titus  passed  at  tihe  meeting  of  March  27th,  and  July  20th, 
were  made  upon  the  motion  of  Mr.  D.  W.  Robinson.  The  notes  given 
to  Titus  in  recognition  and  acknowledgment  of  his  debt  as  for  money 
due  by  the  company  are  signed  on  behalf  of  the  company  by  both  Hyatt 
and  Robinson,    The  stock  issued  to  Titus,  under  the  agreement,  is  sign- 
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ed  by  both  Hyatt  and  Robinson.  Mr.  Hyatt  is  a  successful  business 
man,  of  widely  respected  intelligence.  Mr.  Robinson  is  a  lawyer  in  the 
best  standing.  Both  are  men  upon  whose  character  the  complainant  or 
any  one  else  might  absolutely  rely.  The  defendant  the  Granite  Brick 
CcMnpany  now  maintains  that  the  agreement  on  the  part  of  the  com- 
plainant was  to  advance  and  continue  to  advance  indefinitely  whatever 
stun,  no  matter  how  great,  as  might  be  necessary  to  complete  and  equip 
the  plant  the  company,  at  that  time,  contemplated  erecting  on  its  prop- 
erty. It  contends  further  that  the  passage  of  the  resolutions  relied  upon 
by  Titus  as  embodying  his  agreement  with  the  company  were  procured 
by  fraudulent  and  undue  influence  of  the  complainant  in  pursuance  of 
an  illegal  conspiracy  on  the  part  of  the  complainant  and  others  to  wreck 
the  defendant  company,  so  as  to  acquire  its  property  at  much  less  than 
its  real  value. 

Upon  the  first  point  the  text  of  the  resolution  is  directly  against  the 
contention  of  the  company.  And  the  plain  construction  of  this  text  is 
corroborated  and  acted  upon  in  the  actions  of  the  company's  officers, 
Messrs.  Hyatt  and  Robinson,  in  issuing  the  stock  and  signing  the  notes 
given  to  the  complainant.  There  is  no  evidence  that  Titus  ever  entered 
into  or  contemplated  entering  into  an  agreement  of  the  loose  and  rum- 
ous  (to  him)  character  set  up  by  the  defendant. 

On  the  second  point  the  court  finds  no  evidence  on  the  part  of  Titus 
of  any  such  fraudulent  conspiracy.  To  reach  the  conclusion  that 
the  resolutions  were  passed  and  the  stock  and  notes  issued  to  Titus 
by  Hyatt  and  Robinson,  by  reason  of  any  fraudulent  and  undue  influ- 
ence over  them,  would  involve,  under  the  testimony  in  this  case,  a 
criticism  of  either  their  characters  or  intelligence,  that  there  is  nothing 
in  the  record  to  constrain  the  court  to  even  consider. 

The  judge  found  that  the  amount  due  plaintiff  by  defendant  is 
$70,222.95,  with  interest  from  December  15,  1911,  and  that  the  defend- 
ant is  insolvent.  A  decree  was  made  in  accordance  with  the  opinion 
of  the  judge,  and  pursuant  to  its  provisions  the  property  of  de- 
fendant was  brought  to  sale,  which  was  duly  confirmed. 

[  1  ]  Defendant  filed  a  large  number  of  assignments  of  error,  many 
of  which  are  directed  to  the  conclusions  of  fact.  An  examination  of 
the  testimony  and  the  exhibits,  all  of  which,  it  is  manifest,  were  care- 
fully considered  by  the  learned  judge,  amply  supports  the  conclu- 
sions to  which  he  arrived  in  regard  to  the  course  of  dealing  between 
the  complainant  and  the  defendant  company.  Whatever  may  be 
thought  of  the  soundness  of  judgment  exhibited  by  complainant,  in 
advancing  to  defendant  the  sums  of  money,  in  regard  to  which  there 
is  no  substantial  controversy,  and  undertaking  otherwise  to  aid  the 
company  in  developing  and  putting  upon  a  paying  basis,  its  operations, 
it  is  difficult,  if  not  impossible,  to  find  in  the  evidence  any  evidence 
of  conspiracy  to  wreck  and  acquire  its  property.  He  seems  to  have 
been  the  only  person  connected  with  the  enterprise  from  "start  to  fin- 
ish," who  has  shown  his  faith  in  the  representations  made  by  the 
president,  and  his  optimistic  attitude,  by  putting  real  money  into  it 
It  is  perfectly  manifest,  from  the  language  used  in  the  resolutions 
prepared  and  introduced  by  Mr.  Robinson  and  adopted  unanimously 
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by  the  stockholders,  that  the  other  stockholders  had  not  paid  full  value 
for  their  stock.  A  perusal  of  the  history  of  the  organization,  and  man- 
agement of  the  corporation,  prior  to  the  time  when  plaintiff  began 
to  have  dealings  with  it,  does  not  lead  to  the  conclusion  that  any  of 
the  parties  holding  stock  had  invested  very  much  money  in  it.  It  is 
manifest  that  the  recitals  in  the  several  resolutions,  that  it  had  been 
operated  at  a  loss,  were  correct.  We  concur  in  the  conclusion  to  which 
the  learned  judge  arrived  in  regard  to  the  facts.  We  are  thus  brought 
to  a  consideration  of  the  assignments  of  error  in  regard  to  his  con- 
clusions of  law. 

[2-4]  In  the  twenty- fourth  and  twenty-fifth  assignments  of  error  the 
jurisdiction  of  the  court  is  challenged.  In  appellant's  brief,  this  con- 
tention is  based  upon  two  propositions : 

That  in  so  far  as  plaintiff  bases  his  right  to  invoke  the  equitable 
jurisdiction  of  the  court,  for  alleged  threatened  injury  to  his  rights  as 
a  stockholder,  he  has  not  brought  himself  within  the  provisions  of 
equity  rule  27,  formerly  94,  in  that  he  does  not,  as  required  by  said  rule, 
allege  that  the  suit  is  not  a  collusive  one  to  confer  jurisdiction  on  a 
court  of  the  United  States,  nor  does  he  set  forth  with  particularity  the 
eflForts  of  the  plaintiff  to  secure  action  on  the  part  of  the  directors, 
and  also  the  shareholders  and  the  cause  of  his  failure  to  obtain  such 
relief.  Hawes  v.  Oakland,  104  U.  S.  450,  26  L.  Ed.  827.  The  juris- 
diction of  the  court  is  founded  upon  the  diversity  of  citizenship. 
Plaintiff  is  a  citizen  and  inhabitant  of  New  York,  and  defendant  is 
a  South  Carolina  corporation.  The  right,  under  these  conditions,  and 
upon  the  facts  alleged  in  his  bill  to  invoke  the  equitable  powers  of 
the  court,  is  another  question.  This  objection  must  be  raised  by  de- 
murrer. Illinois  Cent.  R.  R.  Co.  v.  Adams,  180  U.  S.  28,  21  Sup.  Ct. 
251,  45  L.  Ed.  410.  This  was  done  by  defendant,  and  the  refusal  of 
the  judge  to  sustain  the  objection  was  made  the  basis  of  appeal.  While 
the  opinion  affirming  the  action  of  the  court  does  not  refer  to  the  point 
now  sought  to  be  made,  it  was  presented  upon  the  record  and  must  be 
r^rded  as  the  "law  of  the  case."  203  Fed.  659,  122  C.  C.  A.  55. 
If,  however,  the  question  was  open,  we  are  of  the  opinion  that  the 
objection  cannot  be  sustained.  It  amply  appears  that  plaintiff  sought  to 
protect  his  rights  as  a  stockholder  by  offering  to  vote,  which  was  by 
the  unanimous  vote  of  every  other  stockholder  denied  him.  It  is 
manifest  that  he  had  no  avenue  of  relief  open  to  him  other  than  an 
appeal  to  a  court  of  equity. 

[5-8]  It  is  further  insisted  that  the  issue  of  stock  to  plaintiff  as  col- 
lateral security  was  ultra  vires,  and  that  therefore  plaintiff's  only 
status  in  the  court  is  that  of  a  simple  contract  creditor ;  that,  as  such, 
he  could  not  maintain,  either  in  his  own  behalf,  or  in  behalf  of  him- 
self, and  of  all  other  creditors,  a  creditor's  suit  in  the  court  of  equity. 
For  this,  defendant  relies  upon  Scott  v.  Neely,  140  U.  S.  106,  11  Sup. 
Ct.  712,  35  L.  Ed.  358;  Hollins  v.  Brierfield  Coal  &  Iron  Co.,  150  U. 
S.  371,  14  Sup.  Ct.  127,  37  L.  Ed.  1113.  This  contention,  of  course, 
is  based  upon  the  proposition  that,  in  issuing  the  stock  to  plaintiff, 
as  collateral  security  for  the  amount  advanced  to  him,  the  corporation, 
the  stockholders  and  directors  were  acting  ultra  vires,  and  this  presents 
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the  questicm  whether  the  learned  judge  was  in  error  in  holdmg  that 
the  defendant  corporation  was  estopped  from  making  this  defense. 
He  says  that : 

^'In  equity,  tlie  company  is  now  estopped  from  denying  tbat  the  agreemrat 
between  Titus  and  itself  is  valid  and  bindiug  upon  the  company,  and  it  fol- 
lows that  Titus  is  entitled  to  enforce  the  payment  of  the  money  due  him 
under  this  agreement  by  the  company.  The  att^npt,  on  the  part  of  the 
company,  to  give  a  mortgage  to  take  precedence  of  this  debt  to  Titos  and 
the  refusal  to  permit  him  to  vote  his  stock  at  the  meeting  called  for  the  pur- 
pose of  authorizing  the  mortgage  was  a  violaticm  of  the  agre^nent  with  Titus. 
The  very  reason  of  giving  the  sto<^  to  hcrfd  as  security,  with  the  right  to 
vote  it,  was  to  protect  him  from  Just  such  an  action  as  this.  It  allowed  Titus 
to  protect  liimself  by  voting  against  the  creation  of  the  mortgage  and  to 
tliat  extent  operated  to  give  him  security  for  his  money  loaned." 

If  this  is  a  correct  conclusion  of  law,  the  plaintiff  was  entitled  to 
invoke  the  injtmctive  aid  of  the  court  to  protect  his  rights;  to  prevent 
the  violation  of  his  right  as  a  holder  of  stock  as  collateral  security 
for  his  debt,  by  placing  a  mortgage  on  the  property  for  an  amount 
which,  as  now  appears,  was  very  much  in  excess  of  its  value.  The 
fact  must  be  kept  in  view  that  this  is  not  a  controversy  by  creditors 
of  the  corporation  against  whose  rights  plaintiff  is  asserting  any  rights 
as  a  stockholder.  It  is,  as  found  by  the  court,  an  attempt  on  fiie  part 
of  the  corporation  to  repudiate  its  solemn  corporate  act,  assented  to 
by  all  of  the  stockholders  at  times,  and  at  no  time  against  the  dissent 
of  any,  upon  the  faith  of  which  it  has  secured  from  the  plaintiflf  a 
very  large  sum  of  money.  The  learned  judge  below  has  found,  and  in 
this  finding  we  concur,  that  plaintiff  has  not,  in  any  of  the  transactions 
had  with  the  defendant,  been  guilty  of  any  improper  or  dishonest  con- 
duct; that  the  allegations  of  the  answer  and  cross-bill  regarding  a 
conspiracy  on  the  part  of  plaintiff  and  his  associates  to  acquire  de- 
fendant's property  at  less  than  its  value  are  not  sustained ;  and  that  he 
has  on  his  part  performed  all  of  the  obligations  of  the  contract.  It 
is  equally  clear  that  the  stockholders,  directors,  and  cheers,  in  mak- 
ing the  contract  with  plaintiff,  passing  the  resolutions  and  issuing  the 
stock  as  collateral  security  for  the  money  advanced,  were  acting  in 
good  faith,  and,  for  what  they  believed  to  be,  the  best  interest  of  the 
company  and  promotive  of  the  purpose  for  which  it  was  chartered 
and  organized.  Their  reason  for  extending  to  him  the  option  to  take 
the  stock  on  a  basis  of  two  shares  for  $100  is  manifested  by  the  lan- 
guage of  the  resolution  of  March  27,  1911 : 

**And  whereas,  prior  to  and  up  to  the  time  said  funds  were  so  furnished, 
the  company  was  not  maldng,  and  had  not  made,  any  profit,  but  had  heen 
operated,  when  operated  at  all,  at  a  considerable  loss ;  and  the  stock  of  the 
company  theretofore  issued  and  outstanding,  was  of  the  value  of  much  less 
than  its  face  or  par  value.  And  the  company,  in  recognition  of  the  valua- 
ble services  so  rendered  by  Mr.  Titus,  and  in  justice  to  him  and  in  order 
to  start  the  company  free  from  debt,  desires  to  offer  him  stock  of  the  com- 
pany for  the  monies  furnished  by  him  on  the  same  practical  basis  and  real 
valuation  of  the  stock  held  by  the  other  stockholders  at  the  time  he  under- 
took to  assist  the  company." 

This  recital  and  the  resolution  following  it  was  introduced  by 
Mr.  Robinson  and  adopted  without  dissent.  It  was  expressly  ratified 
at  two  stockholders'  meetings,  without  dissent     In  the  light  of  the 
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history  of  the  organization  of  the  company,  and  the  manner  in  which 
the  stock  then  issued  was  paid  for,  it  is  not  difficult  to  understand,  and 
conclude  that  the  recital  was  strictly  true.  Eliminating  therefore  all 
questions  of  fraud  and  conspiracy,  the  question  is  presented  whether 
the  agreement  made  between  the  plaintiff  and  the  defendant  in  regard 
to  the  issue  of  stock  as  collateral  security  is  valid;  and,  if  not, 
whether  the  defendant  company  may,  without  returning  to  plain- 
tiff the  money  which  he  loaned  on  the  faith  of  its  validity,  repudiate 
its  contract  and  thereby  deprive  the  plaintiff  of  any  relief  in  a  court 
of  equity.  It  must  be  kept  in  mind  that  the  stock  issued  to  plaintiff 
was  within  the  amount  authorized  by  the  charter;  it  was  unissued 
stock  of  the  company,  and  the  amount  advanced  by  plaintiff  was 
intended  and  used  for  installing  and  equipping  the  plant.  That  a 
corporation,  in  the  absence  of  any  statutory  prohibition,  may  pledge 
its  unissued  stock  as  collateral  security  for  money  advanced  to  it, 
would  seem  to  be  well  settled.  Cook  on  Corp.  §  465;  Burgess  v. 
Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  359.  Mr.  Justice 
Bradley  says: 

"Though  Issued  In  form,  it  was  only  issued  in  a  qualified  sense,  to  sub- 
serve a  specific  purpose  by  way  of  collateral  security  for  a  limited  period^ 
and  was  returnable  to  the  company  when  that  purpose  should  be  accom- 
plished." 

The  holder  of  stock  as  collateral  security  for  money  loaned  to  the 
coqjoration  is  entitled  to  vote  at  a  stockholders'  meeting,  especially 
when  it  is  so  agreed  upon  at  the  time  the  stock  is  issued  and  the  money 
loaned.  This  constituted  an  essential  element  of  its  value  as  collateral. 
This  is  not  seriously  controverted  by  the  defendant's  counsel,  but  it 
is  earnestly  insisted  that,  because  of  provisions  of  the  Constitution 
and  statutes  of  South  Carolina,  the  issue  of  stock  in  excess  of  the 
amount  actually  paid  in  is  absolutely  void.  A  number  of  authorities 
are  cited  to  sustain,  and  which  do  sustain,  many  of  the  propositions 
announced  by  the  learned  counsel.  The  question  respecting  the  va- 
lidity of  stock  issued  in  violation  of  the  constitutional  and  statutory 
prohibitions  has  been  presented  in  many  phases.  In  Altenberg  v. 
Grant,  85  Fed.  345,  29  C.  C.  A.  185,  plaintiff  was  seeking  to  recover 
damages  for  the  breach  of  a  manifestly  illegal  contract  to  issue  to 
him  stock  of  the  par  value  of  $235,000  in  consideration  of  services 
valued  at  $20,000.  The  opinion  of  the  court  is  conclusive  against 
plaintiff's  right  to  recover.  No  question  of  estoppel  on  the  corpo- 
ration was  presented.  The  question  is  frequently  presented  in  suits 
by  creditors  of  insolvent  corporations  to  compel  the  payment  of  the 
par  value  of  stock  illegally  issued.  In  the  instant  case  the  plaintiff 
alleges,  and  the  defendant  concedes,  that  the  stock  was  to  be  held 
only  at  plaintiff's  option;  if  he  were  now  seeking  to  exercise  the 
option  to  hold  the  stock  at  its  par  value,  that  is,  to  hold  1,179  shares 
of  paid-up  stock  for  $70,222  actually  paid  in,  a  different  question  would 
be  presented.  He  makes  no  such  demand,  but  concedes  that  the  stock 
was  issued  only  as  collateral  security,  with  the  option  on  his  part 
to  cancel  his  debt  and  hold  the  stock ;  he  does  not  seek  to  exercise 
this  option ;  he  claims  nothing  but  his  debt.    Conceding  that,  by  reason 
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of  the  stringent  provisions  of  the  Constitution  and  statutes  of  South 
Carolina,  he  could  not  hold  the  stock  without  paying  in  the  par 
value,  does  it  follow  that,  when  he  is  making  no  such  claim,  but 
simply  asking  that  he  be  paid  his  debt,  the  solemn  and  oft-repeated 
assurance  by  all  of  the  stockholders  shall,  at  their  election,  be  held 
invalid  and  the  corporation  retain  the  money  secured  upon  the  faith 
of  such  assurances,  promises,  and  agreements? 

The  Constitution  of  South  Carolina  (section  10,  art.  9)  provides: 

"Stock  or  bonds  shaU  not  be  issued  by  any  corporation  save  for  labor  done, 
or  money  or  property  actually  received  or  subscribed ;  and  aU  fictitioiis  in- 
crease of  stock  or  indebtedness  shall  be  void." 

Section  2799  of  the  Code  of  1912  is  in  essentially  the  same  terais. 
Section  2851  of  the  Code,  so  far  as  applicable  to  this  discussion, 
provides  that: 

••No  stock  shall  be  issued  by  any  corporation  until  fully  paid,  except  in  case 
of  corporations  when,  by  the  terms  of  the  petition,  the  capital  stock  is  to  be 
paid  in  instalments." 

The  constitutional  provision  was  considered  by  Judge  Simontoa 
in  Firth  Co.  v.  So.  Ca.  Loan  &  Trust  Co.,  122  Fed.  569,  59  C.  C. 
A.  73.  There,  the  corporation,  for  purposes  similar  to  those  which 
moved  the  defendant,  issued  its  bonds,  and  deposited  them  as  col- 
lateral to  notes  executed  to  banks  for  a  loan  of.  money,  used  in  pay- 
ing for  machinery.  They  were  deposited  in  amounts  exceeding  the 
amount  of  the  notes.  In  a  controversy  arising,  in  bankruptcy,  be- 
tween the  unsecured  creditors  and  the  holders  of  the  bonds,  the  ob- 
jection was  made  that,  imder  the  provisions  of  section  10,  art  9,  of 
the  Constitution,  they  were  invalid.  Judge  Simonton,  writing  for 
the  court,  said: 

"As  corporations  issuing  bonds  may  sell  them  bona  fide  below  par,  so  In 
making  a  loan  they  may  hypothecate  bonds  greater  in  nominal  value  than 
the  amounts  borrowed.  The  mere  fact  that  the  bonds  were  issued  for  more 
than  the  value  of  the  notes  thus  secured  does  not  of  itself  indicate  fraud  or 
create  a  fictitious  indebtedness.  •  •  •  The  property  of  the  company  was 
valued  at  $100,000.  No  exception  has  been  taken  to  this.  The  amount  of 
bonds  issued  was  $75,000.  So  these  bonds  cannot  be  said  not  to  represent 
substantial  value.  So,  also,  each  transaction  was  a  real  one.  Money  was 
received  on  every  pledge.  It  was  based  on  a  present  consideration,  the  actual 
receipt  of  the  money.  The  contract  in  each  case  had  reference  to  a  legiti- 
mate corporate  purpose,  obtaining  the  means  by  the  pledge  to  complete  the 
purchase  of  machinery  for  the  purposes  of  the  corporation.  The  money  ob- 
tained on  each  transaction  was  actually  used  for  this  same  purpose.  There 
was  here  no  device  to  evade  the  law  or  to  accomplish  that  which  was  for- 
bidden." 

This  language  is  singularly  descriptive  of  conditions  disclosed  by 
this  record.  The  constitutional  provision  applies  to  "stock  or  bonds." 
It  has  been  held  by  the  Supreme  Court  of  New  Hampshire,  in  Peter- 
borough R.  R.  Co.  V.  Nashua  Co.,  39  N.  H.  385,  that  unissued  stock 
may  be  issued  by  the  corporation  as  a  pledge  to  secure  a  loan,  and 
the  corporation  cannot  set  up  that  it  was  issued  at  less  than  par, 
in  violation  of  the  Constitution.  The  issue  is  good  in  the  hands  of 
the  pledgee  to  the  extent  ofi  the  loan.     Note  Cook  on  Corp.  §  465, 
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The  issue  of  the  stock  to  Titus  cannot  be  correctly  termed  "fictitious." 
It  is  certainly  not  feigned,  nor  imaginary — counterfeit.  It  was  evi- 
dently the  opinion  of  Judge  Simonton,  concurred  in  by  the  other 
judges  of  the  court,  that  the  Constitution  did  not  invalidate  stocks 
or  bonds  of  corporations  because  not  sold  or  hypothecated  for  their 
par  or  face  value ;  the  language  does  not  demand  or  reasonably  sus- 
tain such  construction.  It  will  be  observed  that  the  Constitution  of 
Kentucky,  §  193,  with  which  Judge  Taft  was  dealing  in  Altenberg 
v.  Grant,  supra,  provided  that : 

**No  corporation  shall  issue  stock  or  bonds  except  for  an  equivalent  in 
money  paid,  or  labor  done,  or  property  actually  received  and  applied  to  the 
paiposes  for  which  such  corporation  was  created,  and  neither  labor  nor  prop- 
erty shaU  be  received  in  payment  of  stock  or  bonds  at  a  greater  value  than 
tlie  market  price  at  the  time  the  said  labor  was  done  or  property  delivered, 
and  all  fictitious  increase  of  stock  or  indebtedness  shaU  be  void.*' 

There,  stock  was  agreed  to  be  issued  for  $235,000  for  "labor  done," 
which  was  said  to  be  "a  grossly  inadequate  consideration" — ^$20,000. 
The  Constitution  of  South  Carolina,  §  10,  art.  9,  was  construed  by 
Judge  Simonton  to  be  "in  every  respect  the  same"  as  that  of  Arkan- 
sas, which  was  involved  in  Memphis  v.  Dow,  120  U.  S.  287,  7  Sup. 
Ct.  482,  30  L.  Ed.  595.  It  will  be  observed  that  there  is  a  marked 
difference,  as  said  by  Judge  Taft,  between  the  language  of  the  Con- 
stitution of  Kentucky  and  that  of  Arkansas.  The  former  prohibits 
the  receipt  of  "labor  done,"  or  "property  received  *  *  *  at  a 
greater  value  than  the  market  price  at  the  time  the  said  labor  was 
done  or  property  received";  and  it  was  this  limitation  which  was 
enforced  in  Altenberg's  Case.  In  neither  the  South  Carolina  nor  the 
Arkansas  Constitution  are  these  words  found.  Therefore,  in  the 
light  of  the  Firth  Case,  the  language  of  Judge  Harlan  in  Memphis  v. 
Dow,  supra,  is  authoritative.    Judge  Harlan  says : 

"Recurring  to  the  language  employed  in  the  Arkansas  Constitution,  we 
are  of  opinion  that  it  does  not  necessarily  indicate  a  purpose  to  make  the 
Talldity  of  every  issue  of  stock  or  bonds  by  a  private  corporation  depend 
npon  the  inquiry  whether  the  money,  property,  or  labor  actually  received 
therefor,  was  of  equal  value  in  the  market  with  the  stock  or  bonds  so  issued. 
It  is  not  clear,  from  the  words  used,  that  the  framers  of  that  instrument 
intended  to  restrict  private  corporations — at  least  when  acting  with  the 
approval  of  their  stockholders — in  the  exchange  of  their  stocks  or  bonds  for 
money,  property,  or  labor,'  upon  such  terms  as  they  deem  proper ;  provided, 
always,  the  transaction  is  a  real  one.  based  upon  a  present  consideration,  and 
havhig  reference  to  legitimate  corporate  purposes,  and  is  not  a  mere  device 
to  evade  the  law  and  accomplish  that  which  is  forbidden.*' 

If,  under  the  provisions  of  the  Constitution,  bonds  may  be  hypothe- 
cated, or  issued,  as  collateral  for  notes,  in  excess  of  the  amount  of  the 
notes,  it  is  not  easy  to  see  why  unissued  stock,  within  the  power  of  the 
coiporation  to  issue,  may  not  be  used  in  the  same  way.  The  reason,  or 
policy,  which  moved  the  makers  of  the  Constitution  and  statutes,  apply 
with  equal  force  to  both.  If  therefore  the  Constitution  did  not  invali- 
date the  stock  issued  as  collateral  because  a  larger  amount  at  par  was 
issued  than  the  amount  of  the  debt,  it  is  manifest  that  the  real  value  of 
the  stock  did  not  exceed  the  amount  for  which  it  was  issued,  and  was 
not  so  regarded  by  the  stockholders.    The  resolution  of  March  27, 191 1, 
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SO  declares.  The  transaction,  from  this  viewpoint,  comes  clearly  within 
the  principle  announced  in  Ingraham  v.  Cwn.  Lead  Co.,  177  Fed.  (C.  C. 
A.,  8th  Cir.)  341,  101  C.  C.  A.  317.  There,  the  condition  of  the  com- 
pany's affairs  being  similar  to  those  of  the  brick  company,  bonds  were 
issued  and,  as  a  bonus  to  the  stockholders  who  took  them,  an  increase 
of  stock  was  issued  to  each  stockholder.  The  corporation  becoming 
insolvent,  creditors  sued  the  stockholders  for  the  amount  of  such  stock 
as  unpaid  subscriptions.  Adams,  Circuit  Judge,  after  describing  the 
financial  condition  of  the  company  and  its  inability  to  borrow  mwiey,  by 
selling  new  stock  on  the  market,  says : 

**Our  conclusion  Is  that  the  cori)oratlon  received  the  fair  and  reasonable 
value  In  money  for  the  Increased  stock  Issued  to  some  of  the  defendants  as 
bonuses  for  their  loans." 

In  Handley  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  530,  35  L.  Ed.  227, 
Mr.  Justice  Brown  says : 

**It  frequently  happens  that  corporations,  as  weU  as  Individuals,  find  It  nec- 
essary to  Increase  their  capital  In  order  to  raise  money  to  prosecute  their 
business  successfully,  and  one  of  the  most  frequent  methods  resorted  to  is 
that  of  Issuing  new  shares  of  stock  and  putting  them  upon  the  market  for  the 
best  price  that  can  be  obtained ;  and  so  long  as  the  transaction  Is  bona  fide, 
and  not  a  mere  cover  for  'watering'  the  stock,  and  the  consideration  obtained 
represents  the  actual  value  of  svch  stock,  the  courts  have  shown  no  disposltloQ 
to  disturb  It  Of  course,  no  one  would  take  stock  so  issued  at  a  greater  price 
than  the  original  stock  could  be  purchased  for." 

Without  pursuing  this  branch  of  the  case  further,  or  citing  the  nu- 
merous decisions  of  courts  more  or  less  in  point,  we  are  of  the  opinion 
that,  in  issuing  the  stock  to  Titus,  as  collateral  security,  for  the  amount 
advanced  by  him  on  it,  there  was  no  violation  of  the  provisions  of  the 
Constitution;  it  was  issued  "for  money  paid,"  and  was  therefore  not 
fictitious  and  not  void. 

The  provisions  of  section  2851  of  the  Code  prohibit  the  issue  of 
stock  "by  any  corporation  until  fully  paid."  It  will  be  observed  that 
this  section  of  the  Code  does  not  declare  that  stock,  not  fully  paid,  is 
void. 

Assuming,  pro  hac  vice,  that  this  prohibition  applies  to  stock  issued 
as  collateral  security,  as  in  the  instant  case,  the  question  arises  whether 
the  stock  is  void,  or  only  voidable,  at  the  election  of  those  who  are  m- 
jured  as  nonassenting  stockholders,  or  creditors  who  are  entitled  to 
look  to  the  proceeds  of  the  stock  sold,  or  issued  for  payment  of  their 
debts.  If  voidable,  may  the  corporation  so  elect  to  treat  it  without  re- 
turning the  money  advanced  on  the  faith  of  its  issue?  In  the  absence 
of  fraud,  or  mala  fides,  the  issue  of  such  stock  is  ultra  vires.  While 
the  corporation  is  a  legal  entity,  distinct  from  its  stockholders,  it  is 
equally  true  that,  where  no  creditors  are  concerned,  and  where  there  is 
no  public  duty  imposed  by  reason  of  the  purpose  for  which  it  is  char- 
tered, a  corporation,  for  some  purposes,  is  regarded,  in  a  court  of 
equity,  as  composed  of  its  shareholders.  In  other  words,  the  corporate 
entity  theory  may  not  be  used  as  a  means  of  committing,  with  impunity, 
a  wrong. 

"The  theory  of  a  corporation  Is  that  It  has  no  powers  except  those  express- 
ly given,  or  necessarily  implied.    But  this  theory  Is  no  longer  appUed  to  priiate 
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corporations.  A  private  corporation  may  exercise  many  extraordinary  powers 
provided  all  of  its  stockholders  assent  and  none  of  its  creditors  are  injure<l. 
There  is  no  one  to  complain  except  the  state,  and,  the  business  being  entirely 
private,  tlie  state  does  not  interfere."    Cook  on  Corp.  §  3. 

*'The  corporation  may  also,  by  consent  of  all,  give  away  all  corporate  as- 
sets, and  in  a  great  variety  of  ways,  by  which  directors  and  corporate  officers 
make  a  personal  profit  out  of  the  corporation,  a  profit  which  is  fraudulent  and 
illegal,  if  any  stockholder  objects,  is  legal  and  is  upheld  by  the  courts,  if  all 
the  stockholders  assent,  or  do  not  object"    Id. 

It  is  upon  this  principle  that  the  courts  hold  that  private  corporations, 
when  all  of  the  stockholders  have  assented,  or  by  conduct,  acquiesced 
in,  acts  ultra  vires,  are  estopped  from  repudiating  such  acts,  where 
there  is  no  fraudulent  purpose  and  no  creditor  is  injured. 

In  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  181,  at  page  202,  20 
Sup.  Ct.  311,  at  page  319,  44  L.  Ed.  423,  Mr.  Justice  Brown  says: 

"The  very  authorities  which  hold  that  the  declaration  that  the  stock  is  fully 
paid  and  unassessable  is  not  binding  upon  creditors,  also  hold  that  the  cor- 
poration cannot  repudiate  it  and  proceed  to  collect  either  from  the  person  re- 
ceiving the  stock,  or  his  transferee,  the  unpaid  part  of  the  par  value.  •  •  • 
There  is  no  doubt  that,  if  this  were  a  suit  by  creditors  to  enforce  payment  of 
the  unpaid  portion  of  the  stock  subscription,  the  fact  that  the  stock  certificates 
declared  that  they  were  fully  paid  and  unassessable  would  be  no  defense; 
but  it  is  a  suit  of  stockholders  in  the  right  of  the  corporation,  and  as  between 
the  corporation  and  its  stockholders  the  declaration  that  the  shares  are  fully 
paid  up  and  unassessable  is  a  vaUd  one."  Scovill  v.  Thayer,  105  U.  S.  143,  26 
L.  Ed.  968 ;   Cook  on  Corp.  38. 

The  principle  involved  is  illustrated  and  applied  in  L.  D.  George 
Lumber  Co.  v.  Daughtery,  214  Fed.  958,  131  C,  C.  A.  254.  Woods, 
Circuit  Judge,  after  stating  the  facts,  showing  a  conversion  of  the  prop- 
erty of  one  corporation  into  the  assets  of  another,  in  violation  of  the 
statute  of  Virginia,  says : 

"But  when  the  president  in  the  corporate  name,  with  the  co-operation  of  all 
stockholders,  undertook  to  embark  all  the  corporate  assets  in  a  business  ven- 
ture, and  in  the  prosecution  of  that  enterprise  obtained  credit  ♦  ♦  ♦  on 
the  faith  of  the  corporate  property,  equity  will  not  allow  the  corporation,  in 
the  interest  solely  of  the  stockholders,  to  assert  that  the  corporate  property  is 
not  Uable." 

Of  the  stock,  other  than  that  issued  to  Titus,  Hyatt  held  416,  out  of 
total  of  about  600  shares.  The  balance  was  distributed  among  a  small 
number  of  persons.  It  was  all  represented,  either  in  person,  or  by 
proxy,  at  the  meetings  held  when  the  resolutions  in  regard  to  the  trans- 
actions with  Titus  were  adopted.  Mr.  Hyatt  presided  at  each  of  tliem, 
and  Mr.  Robinson  was  present  as  secretary  and  introduced  the  resolu- 
tions. There  is  no  suggestion  of  any  dissent.  It  is  evident  that  these 
stockholders  are  alone  interested  in  the  property.  For  the  reasons  so 
clearly  stated  by  the  learned  District  Judge,  it  is  impossible  to  conceive 
or  "even  consider"  the  suggestion  that  they  were  dominated,  or  over- 
reached, by  Titus,  or  themselves  intended  any  wrong.  They  owned  all 
of  the  stock,  and  therefore  all  of  the  property,  of  the  corporation.  It 
is  not  claimed  or  suggested  that  there  were  any  creditors  to  be  injured 
by  the  course  pursued.  Whatever  variant  views  in  regard  to  the  rights 
and  obligations  of  corporations  accruing  from  contracts  made  by  them 
ultra  vires,  in  decisions  of  the  state  courts,  we  are  to  be  governed  by  the 
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decisions  of  the  Supreme  Court  of  the  United  States.  In  Eastern 
Building  &  L.  Ass'n  v.  Williamson,  189  U.  S.  122, 23  Sup.  Ct.  547, 47  L 
Ed.  735  (a  case  arising  in  South  Carolina  and  heard  upon  a  writ  of 
error  to  the  Supreme  Court  of  that  state),  Mr.  Justice  Brewer  quotes 
with  approval  the  language  of  the  Court  of  Appeals  of  New  York : 

"It  is  DOW  well  settled  that  a  corporation  cannot  avaU  itself  of  the  defense 
of  ultra  vires  when  the  contract  has  been,  in  good  faith,  fully  performed  by 
the  other  party,  and  the  corporation  has  had  the  benefit  of  the  performance 
and  of  the  contract  As  has  been  said,  corporations,  like  natural  persons,  hare 
power  and  capacity  to  do  wrong.  They  may,  in  their  contracts  and  dealings, 
break  over  the  restraints  imposed  upon  them  by  their  charters;  and  when 
they  do  so  their  exemption  •  •  •  cannot  be  claimed  on  the  mere  ground 
that  they  have  no  attributes  nor  faciUties  which  render  it  possible  for  them 
thus  to  act  While  they  have  no  right  to  violate  their  charters,  yet  they  have 
capacity  to  do  so,  and  are  bound  by  their  acts  where  a  repudiation  of  them 
would  result  in  manifest  wrong  to  innocent  parties,  and  especially  where  the 
offender  alleges  its  own  wrong  to  avoid  a  Just  responsibiUty.  It  may  be  that, 
whUe  a  contract  remains  unexecuted  upon  both  sides,  a  corporation  \a  not 
estoi>ped  to  say  in  its  defense  that  it  had  not  the  power  to  make  the  contract 
sought  to  be  enforced,  yet,  when  it  becomes  executed  by  the  other  party,  it  is 
estopped  from  asserting  its  own  wrong  and  cannot  be  excused  from  payment 
upon  the  plea  that  the  contract  was  beyond  its  power." 

[8-11]  We  arc  of  the  opinion  that  the  issue  of  stock  as  collateral 
security  for  the  amount  advanced  upon  the  faith  of  such  issue  was 
not  void.  That,  if  ultra  vires  all  of  the  stockholders  having  assented 
to  such  issue,  and  plaintiff  having  performed  his  obligations  under 
the  contract,  and  the  corporation,  having  received  all  of  the  benefit 
of  such  performance,  cannot,  in  bdialf  of  the  stockholders,  repudiate 
its  action,  it  is,  in  equity,  estopped  from  doing  so.  This  is  especially 
true  where  the  plaintiff  is  not  seeking  to  hold  the  stock,  but  offers  to 
surrender  it,  upon  the  payment  of  the  amount  advanced  upon  it — ^thus 
carrying  out  in  good  faith  his  part  of  the  contract  in  that  respect  The 
possession  of  the  stock  as  collateral  upon  the  express  provision  that 
he  should  have  the  right  to  vote  it  at  meetings  of  the  stockholders, 
entitled  him,  upon  the  refusal  of  the  other  stockholders,  to  permit  him 
to  do  so,  and  the  action  taken  by  them,  injurious,  if  not  destructive  of 
his  rights,  to  apply  to  a  court  of  equity  for  relief  and  protection.  The 
court  thus  rightly  acquiring  jurisdiction  was  authorized  to  administer 
the  equities  of  the  parties  in  accordance  with  the  facts  and  existing 
conditions. 

The  defendant  relies  upon  the  well-settled  rule  that  a  simple  contract 
creditor  having  no  lien  upon,  or  interest  in,  the  property  of  the  corpora- 
tions, there  being  no  trust  relation,  cannot  invoke  die  equitable  jurisdic- 
tion of  the  court.  It  cites  Hollins  v.  Brierfield  Coal  &  Iron  Co.,  150  U. 
S.  372,  14  Sup.  Ct.  127,  37  L.  Ed.  1113.  There,  the  plaintiff  was  a 
simple  contract  creditor,  not  claiming  to  have  any  other  relation  to  the 
corporation  or  its  property.  The  principle  upon  which  that  and  other 
cases  are  decided  is  well  settled.  The  distinction  between  them  and 
this  case  lies  in  the  relation  in  which  the  plaintiff  stood  towards  the  de- 
fendant and  its  property.  In  regard  to  the  question  of  jurisdiction, 
there  is  another  view  upon  which  the  action  of  the  court  may  be  sus- 
tained.   Upon  the  appeal  from  the  order  granting  the  temporary  in- 
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junction,  the  question  was  raised  and  discussed  by  the  judge  in  his 
(pinion.  If  he  was  in  error  in  that  respect,  the  bill  would  have  been 
dismissed.  While  the  Court  of  Appeals,  in  its  opinion,  does  not  re- 
fer to  the  objection  that  the  court  was  without  jurisdiction,  the  action 
of  the  court  in  taking  such  jurisdiction  and  enjoining  the  defendant 
from  issuing  the  bonds  and  executing  the  mortgage  was  affirmed.  It 
would  seem  that  the  question  was  foreclosed.  It  does  not  appear  that 
any  petition  to  rehear  was  filed.  That  this  was  so  regarded  by  de- 
fendants is  indicated  by  its  consent  to  the  order  of  November  8,  1912, 
appointing  a  receiver,  ordering  a  reference,  calling  on  other  creditors 
to  file  their  claims,  and  enjoining  all  persons  from  suing  defendant  cor- 
poration.   It  is  true  that  this  order  contains  these  words : 

'This  order  is  not  to  be  construed  as  an  adjudication  of  the  rights  of  the 
parties  as  to  the  issues  Joined  upon  the  pleadings,  further  than  is  hereby  ex- 
pressly ordered." 

To  this  order  the  attorneys  for  defendant  signed  its  consent.  The 
only  pleadings  then  before  the  court  was  the  complaint,  answer,  repli- 
cation, cross-bill,  and  answer ;  the  demurrer  had  been  overruled.  This 
would  appear  to  have  been  a  waiver  of  the  question  sought  to  be 
raised,  in  regard  to  the  jurisdiction.  That  the  question  should  be 
raised  at  the  earliest  stage  of  the  cause  is  well  settled.  George  Lumber 
Co.  v.  Daughtery,  214  Fed.  (4th  C.  C.  A.)  958,  131  C.  C.  A.  254,  and 
cases  cited  in  opinon.  It  is  evident  that  the  District  Judge  regarded 
the  question  as  either  closed  by  the  decision  of  the  Circuit  Court,  or 
waived  by  the  action  of  defendants.  The  property  has  been  brought 
to  sale,  and  the  proceeds  ready  for  distribution  according  to  the  final 
decree ;  the  result  showing  that,  in  any  aspect  of  the  case,  the  plaintiff 
is  a  heavy  loser  and  no  possible  harm  has  come  to  the  stockholders. 
The  language  of  Mr.  Justice  Brewer  in  HoUins  v.  Brierfield  Coal  & 
Iron  Co.,  supra,  is  peculiarly  appropriate.  Referring  to  the  time  and 
manner  of  raising  the  question  of  jurisdiction  for  the  reasons  found 
here,  he  says : 

"Defenses  existing  in  equity  suits  may  be  waived,  just  as  they  may  in  law 
actions,  and,  when  waived,  the  cases  stand  as  though  the  objection  never 
existed.  Given  a  suit  in  wliich  there  is  Jurisdiction  of  the  parties,  in  a  mat- 
ter within  the  general  scope  of  the  jurisdiction  of  the  courts  of  equity,  and 
a  decree  rendered  will  be  binding,  although  it  may  be  apparent  that  de- 
fenses existed  which,  if  presented,  would  have  resulted  in  a  decree  of  dis- 
missal." 

Upon  at  careful  consideration  of  the  entire  record,  and  the  various 
assignments  of  error,  we  are  content  with  the  decree  rendered  by  the 
learned  District  Judge. 

Affirmed. 
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(226  Fed.  574) 

CLINCHFIELD  FUEL  CO.  et  aL  v.  TITUS  et  aL 

TITUS  V.  GRANITE  BRICK  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit  September  14,  1915.) 

No.  1322. 

1.  Appeal  and  Ebror  ^==>33G— Dismissal— Parties. 

In  view  of  Rev.  St  §  1005,  declaring  that  a  writ  of  error  or  appeal, 
defective  by  reason  of  the  absence  of  parties,  may  be  corrected  in  the 
discretion  of  the  court  although  the  period  within  which  a  new  writ 
of  error  could  be  sued  out  from  the  date  of  the  original  Judgment  had 
elapsed,  an  appeal  by  judgment  creditors,  who  sought  to  enforce  the  lien 
of  their  Judgments  upon  the  winding  up  of  a  corporation,  will  not  be  dis- 
missed because  simple  contract  debtors  other  than  the  principal  (me 
were  not  made  parties;  it  appearing  that  all  rights  which  they  might 
have  urged  were  urged  by  the  erne  who  was  a  party. 

[£M.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  K  1^^ 
1876;    Dec.  Dig.  «=»336.] 

J^   COBPOBATIONS    ^=»566— DISSOLUTION— LlENS— RECOVERY^ 

Where  a  court  of  equity  takes  Jurisdiction  over  the  property  of  a  debt- 
or corporation  to  wind  it  up,  no  lieu  can  be  acquired  save  under  special 
circumstances  or  provisions  of  law,  except  by  decree  of  the  court  having 
Jfurlsdiction. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |f  2283-2286; 
Dec.  Dig.  «=»566.} 

3.  Equity  ^=»3&— Jurisdiction— Complete  Relief. 

Where  a  court  of  equity  acquired  jurisdiction  of  a  suit  by  a  creditor 
of  a  corporation  to  whom  corporate  stock  had  been  pledged,  and  it  ap- 
peared that  the  corporation  was  insolvent,  the  court  will  retain  Jurisdic- 
tion and  proceed  to  administer  complete  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Out  Dig.  {{  104-114;  Dec 
Dig.  <S=»39.] 

4.  Corporations  ^=»566— Insolvency— Judgment  Liens— Vauditt. 

A  creditor  of  a  corporation  filed  his  bill  in  federal  court  against  the 
corporation,  praying  that  it  be  restrained  from  mortgaging  or  otherwise 
Incumbering  its  property,  that  a  receiver  be  appointed,  and  that  other 
creditors  be  required  to  prove  their  claims.  A  temporary  restraining  or- 
der was  issued  which  did  not  restrain  the  other  creditors  from  redudng 
their  claims  to  Judgment,  and  pending  further  proceedings  plaintiffs  in 
error  reduced  their  claims  to  Judgment  in  the  state  courts.  Thereafter 
a  receiver  was  appointed,  and  the  federal  court  proceeded  to  wind  up  the 
affairs  of  the  corporation.  Held  that,  by  reason  of  their  superior  dili- 
gence, plaintiffs  in  error  were  entitled  to  their  liens  acquired  by  their 
Judgment  at  law,  for,  until  a  decree  was  passed  either  enjoining  credi- 
tors from  pursuing  their  legal  remedies  or  a  receiver  was  appointed,  they 
might  proceed  at  law. 

[Ed.  Note.—For  other  cases,  see  Corporations,  Cent  Dig.  {f  2283-2286; 
Dec.  Dig.  <S=»566.] 

5.  Equity  ^=»54— Maxim— Equity  Follows  the  Law. 

Where  creditors  reduced  their  claims  to  judgment  notwithstanding  the 
filing  of  a  suit  wherein  a  receiver  was  subsecjuently  appointed  and  all 
creditors  were  required  to  prove  their  claims,  snctt  creditors,  under  the 
maxim  that  equity  follows  the  law,  take  priority  despite  the!  rule  that 
equality  is  equity. 

[Ed.  Note. — For  other  cases,  see  Equity,  Dec.  Dig.  ^=»54.] 

^=>For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  lb  Indezet 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  M.  Smith,  Judge. 

Bill  by  Edward  H.  Titus  against  the  Granite  Brick  Company  and 
others,  in  which  the  Clinchfield  Fuel  Company  and  others,  judgment 
creditors^  presented  claims.  From  a  decree  denying  them  priority,  they 
appeal.    Reversed. 

William  H.  Lyles  and  D.  C.  Ray,  both  of  Columbia,  S.  C.  (Lyles  & 
Lyles,  of  Coltunbia,  S.  C,  on  the  brief),  for  appellants. 
B.  L.  Abney,  of  Columbia,  S.  C,  for  appellees. 

Before  KNAPP,  Circuit  Judge,  and  WADDILL  and  CONNOR, 
District  Judges. 

CONNOR,  District  Judge.  This  is  an  appeal  by  judgment  creditors 
of  the  Granite  Brick  Company,  from  the  decree  of  the  District  Court, 
directing  distribution  of  the  proceeds  of  sale  of  the  property  of  the 
corporation,  made  pursuant  to  the  decree  of  the  court  in  No.  1307, 
Granite  Brick  Co.  et  al.  v.  Titus,  226  Fed.  557,  141  C.  C.  A.  313.  The 
decree  appealed  from  by  the  defendant,  in  that  case,  having  been 
affirmed,  the  sole  question  presented  upon  this  record  is  whether  ap- 
pellants, holding  judgments  against  the  Granite  Brick  Company,  ren- 
dered in  independent  actions  in  the  state  court,  subsequent  to  the 
filing  of  the  bill  in  that  suit,  are  entitled  to  be  paid  from  the  proceeds 
of  the  sale  of  its  property  before  any  portion  thereof  is  applied  to 
the  simple  contract  debts. 

The  original  bill  was  filed  by  appellee  Edward  H.  Titus,  March 
29,  1912.  A  temporary  restraining  order  was  entered  on  the  same 
day  enjoining  the  defendant  the  Granite  Brick  Company  from  execut- 
ing a  mortgage  or  otherwise  incumbering  its  property  until  the  "fur- 
tiier  order  of  the  court." 

On  May  9,  1912,  the  Clinchfield  Fuel  Company  obtained  a  judgment 
by  default  against  the  Granite  Brick  Company,  in  the  court  of  com- 
mon pleas  of  Richland  county,  S.  C,  for  $961.73  and  cost.  Judgments 
against  the  defendant  company  were  obtained  in  the  same  court  by 
the  other  appellants,  prior  to  November  8,  1912,  all  of  which,  under 
the  state  statute,  constituted  liens  on  the  real  estate  of  the  Granite 
Brick  Company.  An  order  of  reference  was  made,  and,  upon  con- 
firmation of  the  report  of  the  standing  master,  a  decree  was  passed, 
May  7,  1914,  directing  the  sale  of  the  proj>erty  of  the  company. 

Appellant  CHnchfield  Fuel  Company  filed  a  petition  in  the  cause 
on  May  14,  1914,  setting  forth  the  recovery  of  judgments  constituting 
liens  on  the  corporate  property,  and  asking  that  the  decree  be  so 
modified  that,  from  the  proceeds  of  the  sale,  the  judgment  liens,  at- 
taching prior  to  the  appointment  of  a  receiver,  be  paid  after  the  pay- 
ment of  the  cost,  before  any  portions  of  said  proceeds  be  applied  to 
the  payment  of  the  debts  of  the  simple  contract  creditors.  Appellee 
Titus  filed  an  answer  to  the  petition,  in  which  several  questions  were 
raised.    The  District  Judge,  in  his  decree,  says : 

"These  judgments  were  aU  obtained  by  default  against  the  Granite  Brick 
Ck)mpany,  posterior  to  the  filing  of  the  complaint  herein.  They  are,  In  no  wise, 
more  meritorious,  as  claims  against  the  Granite  Brick  Company,  than  the  oth- 
er claims  set  up  and  established  before  the  standing  master.    They  claim  prl- 
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ority  simply  because. Judgment  has  been  actually  entered  in  their  faTor  and, 
under  the  statutes  of  South  Carolina,  there  is  glTen  to  a  Judgment,  duly  en- 
tered a  lien  upon  all  of  the  real  estate  of  the  Judgment  debtor  In  the  county 
in  which  the  Judgments  were  entered,  in  the  county  of  Richland,  in  which  the 
property  sold  under  the  order  of  the  court  was  situated," 

He  denied  the  petition,  and  the  judgment  creditors  appealed. 

[1]  Appellees  filed  a  motion  in  this  court  to  dismiss  the  appeal  upoo 
the  ground  that  a  number  of  simple  contract  creditors  of  the  Granite 
Brick  Company,  other  than  Edward  H.  Titus,  the  plaintiff  in  the  orig- 
inal suit  and  the  purchaser  at  the  sale,  were  necessary  parties  to  the 
determination,  by  this  court,  of  the  question  raised  on  the  appeal. 
Their  claims  were  proven  and  allowed  by  the  standing  master,  and  no 
citation  was  issued  to  them,  nor  have  they  come  in  and  submitted  their 
rights  to  the  determination  of  the  court,  otherwise  than  by  proving 
their  debts.  The  court  decreed  that  the  defendant  company  was  in- 
debted to  Titus,  the  plaintiff,  in  the  original  suit,  in  the  sum  of  p2r 
222.95  and  to  other  simple  contract  creditors  in  sums  aggr^;ating  about 
$8,000.  The  property  sold  for  $15,250.  The  citation  was  served 
on  Edward  H.  Titus,  who  is  the  principal  and  real  party  interested 
in  the  question  raised  by  the  appeal  and  who  appears  in,  and  opposes, 
the  petition  of  appellants.  It  is  manifest  that  the  real  substantial 
party  interested  is  before  the  court,  and  that  every  question  open  to, 
or  which  could  be  raised  by,  the  other  creditors,  has  been  presented 
by  the  learned  counsel  representing  him. 

[2]  In  Gilbert  v.  Hopkins,  198  Fed.  849,  117  C.  C.  A.  491  (C.  C. 
A.,  4th  Cir.),  it  was  held  that  the  court,  upon  appeal,  or  writ  of  error, 
acquired  jurisdiction  by  the  issuance  of  the  writ,  or  taking  the  appeal 
within  the  time  limited,  and  that,  in  this  way,  the  cause  is  brought 
within  the  jurisdiction  of  the  court,  and,  although  the  writ  or  appeal 
may  be  defective,  yet  such  defect,  even  to  the  extent  of  inserting  a 
party  omitted  before,  may,  under  section  1005,  be  corrected,  although 
the  period  within  which  a  new  writ  of  error  could  be  sued  out  from 
the  date  of  the  original  judgrnent  has  elapsed.  If  it  appeared,  or  was 
suggested,  that  the  other  creditors  could  be  injured  by  the  disposition 
of  the  appeal,  a  citation  would  now  be  issued  and  the  cause  retained 
until  they  were  heard.  It  is  manifest  that  every  question  open  to  them 
has  been  presented  by  appellee  Titus.  The  sole  question  for  decision, 
therefore,  is  whether  the  lien  acquired  by  the  judgment  creditors,  sub- 
sequent to  the  filing  of  the  bill,  but  before  the  appointment  of  the 
receiver,  entitles  them  to  be  paid  from  the  proceeds  of  the  sale  of 
the  property,  before  any  part  thereof  is  applied  to  the  payment  of 
the  simple  contract  debts.  The  learned  District  Judge  was  of  the  opin- 
ion :  That  the  original  suit  was  a  creditor's  bill  for  winding  up  and 
bringing  to  sale  the  property  of  an  insolvent  corporation  for  the  pur- 
pose of  paying  its  indebtedness,  and  that  the  court  thereby,  that  is, 
by  the  filing  of  the  bill  and  service  of  the  subpoena,  acquired  jurisdic- 
tion over,  and  possession  of,  all  of  the  property  and  assets  of  the  cor- 
poration, for  the  purpose  of  an  equitable  distribution,  and  that,  among 
all  the  creditors  in  like  circumstances,  at  the  time  of  filing  the  bill, 
equality  is  equity.  That,  "save  under  special  circumstances,  or  provi- 
sions of  law,  no  lien  can  be  acquired  upon  property  thus  in  control 
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of  the  court  for  that  purpose  except  by  the  decree  of  the  court  thus 
having  control  and  jurisdiction." 

Conceding  this  to  be  a  correct  statement  of  the  general  doctrine, 
recognized  and  enforced  by  courts  of  equity,  appellants  insist  that  the 
conclusion  reached  in  this  instance  is  erroneous  for  that  the  original 
bill,  correctly  interpreted,  is  not  within  the  class  of  cases  to  which  the 
doctrine  applies,  and  that  no  decree  or  order  was  made,  prior  to  the 
rendition  of  the  judgments,  making  the  creditors  parties,  or  enjoining 
them  from  pursuing  their  legal  remedies,  nor  was  any  receiver  of  the 
pix^rty  of  the  corporation  appointed,  until  November  8,  1912. 

An  examination  of  the  bill  discloses  that  the  plaintiff  Titus  alleged 
that  the  corporation  was  indebted  to  him  in  a  large  sum  for  the  security 
of  which  he  held  a  large  number  of  shares  of  the  capital  stock,  with 
a  right  to  vote  same  in  stockholders'  meeting ;  that  at  a  meeting  held 
by  the  other  stockholders  he  was  excluded  and  denied  the  right  to 
vote  his  stock;  that  at  such  a  meeting  a  resolution  was  adopted  au- 
thorizing and  directing  the  issue  of  the  bonds  of  the  corporation  to  the 
amount  of  $50,000  and  the  execution  to  the  Columbia  Savings  Bank 
&  Trust  Company  of  a  mortgage  or  deed  in  trust,  on  all  of  its  prop- 
erty, to  secure  the  payment  of  the  bonds.  The  bill  sets  out,  at  length, 
a  history  of  the  transactions  between  the  plaintiff  and  the  company, 
which  appear  in  the  opinion  filed  in  the  appeal  of  the  Granite  Brick 
Company.  He  alleges  that  the  corporation  is  insolvent,  and  that  it 
is  the  purpose  of  the  stockholders  and  directors  to  use  no  part  of  the 
proceeds  of  the  bond  issue  secured  by  a  mortgage  on  its  property  in 
paying  his  claim  or  any  part  thereof,  but  that  it  intended  to  use  said 
proceeds  in  part  payment  of  other  indebtedness  of  said  company,  now 
past  due.  He  prays  that  the  corporation  be  enjoined  from  executing 
or  issuing  any  bonds,  or  mortgaging  its  property ;  "that  receivers  be 
appointed  for  the  said  Granite  Brick  Company,  with  the  usual  rights 
and  powers  in  such  cases ;  that  all  persons  be  enjoined  and  restrained 
from  bringing  any  suit  or  other  proceeding  against  said  Granite  Brick 
Company,  except  in  this  action;  that  the  creditors  be  called  in  and 
required  to  prove  their  claims,  under  proper  order  of  this  court  and  for 
such  other  and  further  relief  as  may  be  just  and  proper.*' 

On  May  16,  1912,  a  decree  was  made,  reciting  the  conclusion  reached 
by  the  learned  judge,  continuing  the  injunction  until  the  hearing.  The 
motion  for  the  appointment  of  a  receiver  was  denied  because  '*it  does 
not  appear  that  the  appointment  of  a  receiver,  at  this  time,  is  neces- 
sary for  ihe  preservation  of  the  property."  Leave  was  given  "to  any 
party  to  the  cause  to  move  thereafter  for  a  receiver,  should  circum- 
stances then  seem  to  require  it.''  Creditors  were  not,  at  this  time, 
enjoined  from  bringing  suits  against  the  company,  nor  was  any  order 
made  calling  upon  creditors  to  file  their  claims.  An  appeal  was  taken 
from  this  decree,  and,  upon  the  hearing,  the  action  of  the  court  was 
affimied. 

A  cross-bill  having  been  filed  by  the  defendant  company,  on  No- 
vember 8,  1912,  a  decree  was  made  referring  the  cause  to  a  standing 
master  to  hear  testimony  and  take  proof  as  to  all  the  issues  arising  upon 
the  bill  and  cross-bill  and  report  to  the  court.    The  decree  recites : 
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"At  this  time,  too,  the  complainant  moves  the  court  for  the  appointment  of 
a  receiver,  as  prayed  for  in  the  bill  of  ccnnplaint,  and  up<m  consideration  of  the 
pleadings,  the  affidavits  and  testimony  submitted  before  me  and  which  has  been 
brought  to  my  attention  in  the  case  of  Edward  H.  Titus  and  others,  petition- 
ers in  bankruptcy,  against  the  Granite  Brick  Ck>mpany,  with  regard  to  the 
condition  and  circumstances  of  the  said  company,  and  it  appearing  that  there 
are  irreconcilable  dissensions  between  the  management  of  the  company,  whi^ 
are  irreconcilable,  that  the  company  has  stopped  operations,  that  it  is  greatly 
indebted,  without  resources,  or  funds,  to  insure  the  property  against  loss  or 
damage  by  fire,  and  without  adequate  means  to  have  the  property  taken  care 
of  or  preserved,  and  unless  some  steps  are  taken  for  that  purpose,  the  com- 
pany may  suffer  irremediable  loss  and  damage,  and  for  divers  other  reasons 
appearing  to  me  necessary  therefor"  a  receiver  was  appointed. 

And  it  was  further  ordered  that  all  persons  be  enjoined  from  bring- 
ing any  suit,  or  other  proceeding  against  said  defendant,  Granite  Brick 
Company,  except  in  this  action ;  that  the  creditors  thereof  be  called 
in  and  required  to  prove  their  claims  under  the  order  of  this  court,  etc. 
In  an  opinion  filed  March  7,  1914,  the  judge  finds,  as  a  conclusion  of 
fact,  that  the  Granite  Brick  Company  is  insolvent — that  it  is  unable 
to  pay  its  debts  as  they  become  due  in  the  ordinary  course  of  busi- 
ness. It  seems  that  no  call  was  made  for  the  creditors  to  file  their 
claims  as  directed  in  the  decree  of  November  8,  1912.  The  judge  again 
directs  that  this  be  done.  A  decree  was  made  at  this  time  directing 
a  sale  of  the  property  and  further  directing  that,  upon  the  coming  in 
of  the  report  and  confirmation  thereof,  the  proceeds  of  the  sale  be  ap- 
plied first  to  the  payment  of  the  costs  and  then  to  all  of  the  creditors 
of  the  corporation.  At  this  time  the  Clinchfield  Coal  Company  filed  its 
petition  setting  forth  the  rendition  of  the  judgments  and  praying  for 
their  enforcement  as  liens  upon  the  property,  etc. 

[3,  4]  On  July  9,  1914,  upon  the  coming  in  of  the  report  of  sale  and 
its  confirmation,  a  decree  was  made  denying  the  petition  and  directing 
the  payment,  from  the  proceeds  of  sale  after  paying  the  cost,  of  all  the 
debts  pro  rata.  In  regard  to  the  contention  made  by  appellants  that 
the  court  of  equity  had  no  jurisdiction  to  entertain  the  bill  upon  simple 
contract  debts,  before  being  reduced  to  judgment  in  actions  at  law, 
we  are  of  the  opinion  that,  upon  the  allegations  of  the  bill  and  the  ad- 
missions in  the  answer,  the  jurisdiction  in  equity  is  amply  supported. 
Complainant's  allegations  show  a  course  of  conduct  on  the  part  of  the 
other  stockholders  and  directors  destructive  of  his  rights.  His  only 
remedy  was  an  appeal  to  the  court  of  equity.  Having  acquired  juris- 
diction, the  learned  judge  wisely  and  properly  and,  with  the  consent  of 
the  parties  to  the  suit,  proceeded  to  inquire  into  the  financial  condition 
of  the  corporation  and  give  complete  relief  to  all  parties  concerned. 
The  authorities  appear  to  hold  that,  until  a  decree  is  passed,  either 
enjoining  creditors  from  pursuing  their  remedy  at  law,  or  a  receiver 
is  appointed,  no  lien  attaches  to  such  property  of  the  debtor  as  may 
be  made  the  subject  of  a  judgment  lien,  or  upon  which  an  execution 
may  be  levied.  In  respect  to  such  property  as  can  be  reached  only 
through,  or  by,  a  suit  in  equity — such  as  equitable  interests  in  real  es- 
tate, choses  in  action,  or  other  intangible  property — the  lien  attaches 
upon  the  filing  of  the  bill,  and,  in  the  final  distribution,  the  equitable 
maxim  that  equality  is  equity  prevails. 
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In  Purdy  v.  Doyle,  1  Paige  (N.  Y.)  558,  Chancellor  Walworth 
thus  states  the  doctrine : 

"If  it  (the  property)  is  such  as  tlie  judgment  creditors  could  obtain  a  spe- 
cific or  general  lien  on  at  law,  they  are  entitled  to  the  fruits  of  their  superior 
diligence,  so  far  as  they  have  succeeded  in  getting  such  lien.  But  if  the  prop- 
erty was  in  such  a  situation  that  it  could  not  be  reached  by  a  judgment  at  law, 
and  the  fund  is  raised  by  a  decree  of  this  court,  and  the  creditors  are  obliged 
to  come  here  to  avail  themselves  of  it,  they  will  be  paid  upon  the  footing  of 
equality  only.** 

In  Lansing  v.  Easton,  7  Paige  (N.  Y.)  364,  the  same  chancellor  said : 

'*The  ordinary  injunction  upon  a  creditor^  bill,  which  only  operates  upon 
the  defendant,  will  not,  of  course,  prevent  another  judgment  creditor  from 
levying  upon  property  of  the  defendant  which  is  the  proper  subject  of  levy 
and  sale  on  execution,  before  the  title  of  the  defendant  *  *  *  is  equitably 
divested,  by  an  order  for  a  sequestration  thereof  or  for  the  appointment  of 
a  receiver." 

He  further  says  that,  unless  there  is  a  special  clause  therein  to  that 
effect,  an  injunction  against  the  creditor  will  not  prevent  him  from 
confessing  a  judgment  in  favor  of  another  bona  fide  creditor  instead 
of  driving  him  to  the  expense  of  a  suit  at  law. 

In  Davenport  v.  Kelly,  42  N.  Y.  193,  Ingalls,  J.,  says: 

"It  is  very  dear  that,  as  to  personal  property  which  is  the  subject  of  levy 
and  sale  on  execution,  a  creditor,  by  an  equity  suit,  acquires  no  preference, 
as  against  a  judgment  creditor  of  the  debtor,  until  the  entry  of  an  order  ap- 
pointing a  receiver  in  such  equity  suit.  The  vigilant  creditor  who,  by  his 
execution,  seizes  and  sells  the  property  of  his  debtor,  before  the  appointment 
of  a  receiver  in  an  equity  action,  secures  a  preference  which  the  law  sanc- 
tions and  protects." 

In  Knower  v.  Bank,  124  N.  Y.  552,  27  N.  E.  247,  21  Am.  St  Rep. 
700,  it  is  said : 

"By  the  commencement  of  an  action  In  equity  by  a  judgment  creditor  to 
reach  the  property  of  his  debtor,  he  obtains  a  lien  upon  the  choses  in  action 
and  equitable  interests  of  the  latter,  which  lien  becomes  effectual,  upon  the 
recovery  of  judgment  for  the  relief  sought.  ♦  ♦  ♦  This  rule  is  not  to  the 
same  extent  applicable  to  property  subject  to  levy  and  execution." 

So,  it  is  said  by  Mr.  High : 

"The  receiver's  possession  is  subject  to  all  valid  and  existing  liens  upon 
the  property  at  the  time  of  his  appointment,  and  does  not  divest  a  lien  previ- 
ously acquired  in  good  faith.  And  when  creditors  have  obtained  judgments 
against  tieir  debtors,  which  are  a  lien  upon  his  real  estate,  prior  to  the  ap- 
pointment of  a  receiver  of  the  debtor's  property  and  estate,  the  receiver  is 
seized  of  the  land  subject  to  the  lien  of  the  judgments."  Receivers,  {  138; 
Smith's  Eq.  Rem.  Creditors,  {  222. 

In  Freedman's  Sav.  &  Trust  Co.  v.  Earle,  110  U.  S.  710,  4  Sup. 
Ct.  226,  28  L.  Ed.  301,  Mr.  Justice  Matthews,  reviewing  the  authori- 
ties, quotes  with  approval  the  language  used  by  Chancellor  Kent  in 
M'Dermutt  v.  Strong,  4  Johns.  Ch.  (N.  Y.)  687 : 

'Though  it  be  the  favorite  policy  of  this  court  to  distribute  assets  equally 
among  creditors,  pari  passu,  yet  whenever  a  judicial  preference  has  been 
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established,  by  the  superior  legal  dilig^ice  of  any  creditor,  that  preference 
is  always  preserved  in  the  distribation  of  assets  by  this  court" 

Justice  Shepherd  writes  an  interesting  discussion  of  the  several 
kinds  of  creditors'  suits,  pointing  out  the  procedure  and  priorities  ac- 
quired and  enforced  in  Hancock  v.  Wooten,  107  N.  C.  9,  12  S.  E.  199, 
11  L.  R.  A.  466. 

The  procedure,  by  which  the  court  appointing  the  receiver  protects 
liens  attaching  prior  to  the  order  of  appointment,  as  pursued  by  the 
court  in  this  case,  is  pointed  out  in  Com.  Roofing  Co.  v.  North  Am. 
Trust  Co.,  135  Fed.  984,  68  C.  C.  A.  418;  3  Street's  Fed.  Eq.  Proce- 
dure, §  2586. 

Appellants  insist  that  the  learned  judge  below  erroneously  treated 
plaintiff's  suit  as  a  creditor's  bill,  filed  for  the  purpose  of  winding  up 
and  bringing  to  sale,  under  the  direction  of  the  court,  the  propo-ty  of. 
an  insolvent  corporation.  They  further  insist  that  the  jurisdiction  of 
the  court  cannot  be  sustained  upon  that  theory  or  construction  because 
the  plaintiff's  claim  had  not  been  reduced  to  judgment.  Whatever  may 
have  been  said  by  the  defendant  corporation  upon  this  view  of  the 
original  cause,  before  submitting  to  the  jurisdiction  of  the  court,  is 
immaterial  in  the  disposition  of  this  appeal.  The  plaintiff  was  clearly 
entitled  to  invoke  the  jurisdiction  for  the  protection  of  his  rights  as  a 
stockholder.  It  may  be  that,  upon  the  bill,  the  injunction  restraining 
the  Granite  Brick  Company  from  executing  the  bonds  and  mortgage 
or  otherwise  incumbering  its  property  was  the  only  relief  to  which 
plaintiff  was  entitled.  The  allegations  in  the  original  bill  and  of  the 
cross-bill  disclosed  a  serious  controversy  between  the  managing  officers 
of  the  corporation  and  the  plaintiff.  It  was  manifest  that,  until  this 
controversy  was  settled  it  was  not  i>ossible  for  the  corporation  to  con- 
tinue its  operations;  that  if  plaintiff's  contention  was  sustained  the 
company  was  insolvent.  Recognizing  this  condition,  the  parties  to 
the  original  suit  stipulated  that  the  court  should  proceed  to  administer 
the  property  and  protect  the  rights  of  all  parties  interested.  The  re- 
sult demonstrates  the  wisdom  of  this  procedure. 

Conceding  that  the  original  suit  was  properly  treated  as  a  creditor  s 
bill,  and  that  the  corporation  was  insolvent,  the  authorities  hold  that, 
until  a  decree  was  passed  enjoining  suits,  or  appointii^  a  receiver, 
the  creditors,  other  than  Titus,  were  entitled  to  prosecute  their  l^al 
remedies  for  securing  payment  of  their  debts. 

"A  creditor  of  an  Insolvent  corporation  Is  entitled  to  pursue  the  ordinary 
legal  and  equitable  remedies  for  the  enforcement  of  his  claims,  unless  he  Is 
restrained  from  doing  so  at  the  suit  of  the  corporation  or  of  other  creditors. 
Neither  the  corporation,  nor  other  creditors,  would  be  able  to  prevent  him  from 
pursuing  the  ordinary  remedies  given  to  creditors,  except  by  Instituting  pro- 
ceedings for  the  purpose  of  securing  a  general  distribution  of  the  companies* 
assets,  and  by  obtaining  the  appointment  of  a  receiver,  or  at  least  a  restrain- 
ing order."    2  Morawetz,  Prlv.  Corp.  §  864. 

[5]  The  learned  judge  was  impressed  with  the  fact  that,  but  for  the 
institution  of  the  suit  by  appellee  Titus,  the  corporation  would  have 
executed  the  bonds  and  mortgage,  thereby  depriving  appellants  of  the 
opportunity  to  secure  a  judgment  lien  upon  its  property.  This  is 
doubtless  true  and  appeals  to  the  conscience  of  the  chancellor  to  in- 
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voke  and  apply  the  maxim  that  equality  is  equity ;  but,  in  dealing  with 
property  capable  of  being  subjected  to  legal  remedies,  liens,  and  levies, 
equity  follows  the  law.  While  appellants'  judgments  were  taken  by 
defatdt,  it  is  not  suggested  that  any  valid  defense  was  open  to  the  cor- 
poration, or  that  they  were  obtained  by  any  collusion  between  the  cred- 
itors and  the  officers  of  the  corporation,  as  in  Rubber  Co.  v.  Am.  Oak 
leather  Company,  181  U.  S.  434,  21  Sup.  Ct.  670,  45  L.  Ed.  938. 

We  are  of  the  opinion  that,  in  denying  the  petition  of  appellants  to 
direct  the  payment  of  their  judgments,  after  the  cost  from  the  proceeds 
of  the  sale  of  the  real  estate  of  the  corporation,  there  was  error.  This 
will  be  certified  to  the  end  that  the  decree  may  be  corrected  in  accord- 
ance with  this  opinion. 

Reversed. 


(226  ¥ed.  581) 

SWAYNE  &  HOYT,  Inc.,  v.  BARSCH. 

(Qrcuit  CJonrt  of  Appeals,  Ninth  Circuit    August  9,  1915.    Rehearing  Denied 

November  8,  1915.) 

No.  2610. 

L  Master  and  Sbbyant  ^=»284 — Relation — Question  fob  Jubt. 

In  an  action  for  personal  injury  to  plaintiff  while  working  on  a  dock 
in  disdiarging  a  vessel,  lield  on  the  evidence  that  whether  the  defendant, 
as  managing  agent  of  the  vessel,  was  individually  liable  as  plaintiff's  em- 
ployer was  for  the  jury. 

[Ed.  Note. — ^For  other  eases,  see  Master  and  Servant,  Cent  Dig.  §{  1000- 
1090,  1092-1132;   Dec.  Dig.  «=>284.] 

2.  Masteb  and  Sebvant  ^=»277 — Disclosube  of  Pabt  of  Enowledqe. 

The  fact  that  a  dock  laborer  employed  by  defendant  in  discharging  a 
vessel  aclmowledged  receipt  of  money  by  signing  a  pay  roll,  headed,  "from 

Captain for  account  of  above  steamer  and  her  owners,"  was  not 

conclusive  proof  to  him  that  the  defendant  was  not  the  owner  as  well  as 
the  manager,  and  did  not  put  him  upon  inquiry,  since  a  third  person's 
knowledge  of  facts  and  drciunstances  which,  if  reasonably  followed  by 
inquiry,  would  have  disclosed  the  principal,  does  not  operate  to  relieve 
the  agent  from  personal  liability,  but  such  person  miist  have  actual  knowl- 
edge of  the  prindpars  identity. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  953 ; 
Dec  Dig.  «=>277.] 

3.  Appeai.  and  E}bbob  ^=>274 — Instbuctions — Scope  of  Exception. 

In  an  action  for  personal  injury  to  a  dock  laborer  while  discharging  a 
vessel,  an  exception  to  the  refusal  of  defendant*s  instruction  that  the  fore- 
man and  engineer  operating  the  winch  were  plaintiffs  fellow  servants,  for 
whose  negligence  he  could  not  recover,  taken  on  the  ground  that  the  Oregon 
Employers*  Liability  Act  (Laws  1911,  p.  16)  did  not  apply  to  the  unloading 
of  vessels  engaged  in  interstate  commerce,  did  not  question  an  instruction 
that  under  the  state  law  all  machinery  not  operated  by  hand,  whenever 
it  was  necessary  for  safety,  should  be  provided  with  a  system  of  commu- 
nication signals,  and  that  defendant's  failure  to  comply  therewith  would 
be  negligence  entitling  plaintiff  to  recover,  but  only  questioned  the  part 

^=»For  other  cases  lee  same  topic  ft  KEY-NUMBBR  in  all  Key-Nnmbered  Digests  &  Indexes 
141  C.C.A.— 22 
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of  the  state  law  providing  that  the  ne^igence  of  a  superintendent  should 
not  be  a  defense  to  an  action. 

[M.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  1631- 
1645 ;  Dec.  Dig.  <g=>274.] 

4.  Master  and  Servant  ^=»287 — Master's  LiABiLmr — ^Fellow  Sebvants. 

It  could  not  be  said,  as  a  matter  of  law,  that  the  mate  of  a  vess^  super- 
intending its  discharge,  with  power  to  discharge  the  dock  laborers,  was  a 
fellow  servant  of  a  dock  laborer. 

[Kd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {§  1034, 
1015,  1051, 1052,  1054-1067 ;   Dec.  Dig.  «=>287. 

Who  are  fellow  servants,  see  notes  to  Northern  Pac  R.  Co.  v.  Smith, 
8  C.  C.  A.  668;  FUppin  v.  Kimball,  31  C.  C.  A.  286.1 

6.  Master  and  Servant  ^=»182 — ^Master's  Ljabiuty — Fellow  Servants- 
Statutes. 

Plaintiff,  employed  in  Oregon  by  defendant,  a  local  corporation,  as  a 
dock  laborer  in  the  discharge  of  a  vessel,  in  his  common-law  action  for 
damages  for  injuries  sustained,  was  entitled  to  the  protection  of  Oregon 
Laws  1911,  p.  16,  declaring  that  negligence  of  a  fellow  servant  shall  not 
be  a  defense  to  a  servant's  action  for  injury  from  the  negligence  of  any 
person  engaged  in  superintendence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  371, 
372;   Dec.  Dig.  «=>182.1 

6.  Commerce  ^=»57 — Regulation — Master  and  Servant. 

The  Oregon  statute,  depriving  an  employer  of  the  defense  that  the  negli- 
gence resulting  in  injury  to  a  servant  was  that  of  a  foreman,  is  not  a 
regulation  of  or  a  burden  on  interstate  commerce,  but  a  law  clearly  wltb- 
in  the  power  of  the  state  to  enact  as  to  injuries  throu^  negligence  b  ac- 
tions arising  within  the  state  as  to  all  persons  engaged  in  business  there- 
in, whether  such  business  is  connected  with  interstate  commerce  or  not 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  f§  7^76,  88,  90, 
92-102;    Dec.  Dig.  «=>57.] 

7.  Master  and  Servant  ^=»131 — Master's  Liability — State  Regulation- 

Police  Power. 

A  state  may,  in  the  exercise  of  its  police  power,  whenever  necessary  for 
the  safety  of  persons  employed  at  and  about  machinery,  enact  the  humane 
and  reaKonable  requirement  that  there  shall  be  a  system  of  communication 
by  signals  for  the  protection  of  its  citizens  and  those  within  its  Jurisdic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  265, 
279;    Dec.  Dig.  «&=>131.] 

8.  Admiralty  ^=>20 — Jurisdiction — Tort — Personal  Injury  to  Dock  La- 

borer. 

In  an  action  at  law  for  injury  sustained  by  plaintiff  while  working  on 
a  dock  in  defendant's  employ  in  discharging  a  vessel,  the  Oregon  employ- 
ers' liability  law,  providing  that  whenever  necessary  for  the  safety  of  per- 
sons employed  in  and  about  it,  all  machinery  not  operated  by  hand  power 
shall  be  provided  with  a  system  of  communication  by  means  of  signals,  was 
applicable  where  the  injury  occurred  on  the  dock,  since  the  case  was  not 
within  the  admiralty  jurisdiction,  nor  was  the  state  law  rendered  inap- 
plicable by  the  fact  that  the  plalntiflTs  contract  of  employment  was  a  mari- 
time contract,  since  the  plaintiff  was  suing,  not  upon  the  contract,  but  on 
the  ground  of  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  Sf  216,  225,  231; 
Dec.  Dig.  <S=>20.] 

9.  Admiralty  <g=»18 — Jurisdiction — Tort. 

The  test  of  admiralty  jurisdiction  In  tort  is  locality;  where  the  cause  of 
action  is  completed  on  navigable  waters,  admiralty  has  jurisdiction,  but 
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where  it  Is  completed  on  land,  the  remedy  belongs  to  the  courts  of  com- 
mcm  law. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent.  Dig.  §§  206-221 ;  Dec. 
Dig.  <S=>18. 

Admiralty  jurisdiction  of  torts,  see  notes  to  Campbell  v.  H.  Hackfeld  & 
Co.,  62  C.  C.  A.  279 ;  Monongahela  River  Consol.  Coal  &  Coke  Co.  v.  Schin- 
nerer,  117  C.  C.  A.  203.] 

10.  Admiralty  ^=»1 — Jurisdiction — State  Legislation. 

The  maritime  law  of  the  United  States  subsists  as  an  entirety,  of  which 
the  federal  courts  hare  exclusive  jurisdiction,  and  must  be  administered 
by  them  unaffected  by  state  legislation. 

[E3d.  Note. — For  other  cases,  see  Admiralty,  Cent.  Dig.  f§  1-17;  Dec. 
Dig.  <©=»!.] 

IL  Admiralty  ^=^21 — Jurisdiction — Tort  on  Navigable  Waters. 

In  the  absence  of  a  remedy  by  maritime  law,  a  state  statute  may 
furnish  a  remedy  for  death  which  occurs  from  tort  on  navigable  waters, 
which  remedy  may  be  enforced  in  a  proceeding  in  admiralty. 

I'Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  §|  218-220;  Dec. 
Dig.  <g=»21.] 

12.  Courts  ^=>322 — United  States  Courts — Diversity  of  Citizenship— 
Amendment  of  Complaint. 

Under  Act  Cong.  March  3,  1915,  c.  90,  38  Stat.  956,  permitting  an  amend- 
ment in  the  appellate  court  so  as  to  show  on  the  record  diverse  citizenship 
and  jurisdiction,  plaintiff,  in  an  action  at  law  for  personal  injury  while 
In  the  employ  of  defendant,  brought  in  the  federal  court  on  ground  of  di- 
versity of  citizenship,  whose  complaint  properly  alleged  the  citizenship  of 
defendanc  but  did  not  allege  his  own  citizenship,  might  amend  so  as  to 
show  the  diversity  of  citizenship. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  876-^81,  887 ;  Dec. 
Dig.  «=>322.] 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;   Robert  S.  Bean,  Judge. 

Action  by  Gustav  Barsch  against  Swayne  &  Ho)rt,  Incorporated. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Ira  A.  Campbell  and  John  F.  Cassell,  both  of  San  Francisco,  Cal. 
(Snow  &  McCamant  and  George  B.  Guthrie,  both  of  Portland,  Or.,  of 
counsel),  for  plaintiff  in  error. 

Giltner  &  Sewall,  of  Portland,  Or.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  parties  herein  will  be  designated 
plaintiff  and  defendant,  as  in  the  court  below.  The  plaintiff  recovered 
a  judgment  against  the  defendant,  a  corporation,  for  damages  on  ac- 
count of  personal  injuries  sustained  by  him  while  working  on  a  dock 
m  discharging  the  cargo  of  the  steamer  Camino,  at  Portland,  Or. 

[1, 2]  One  of  the  assignments  of  error  is  that  the  court  denied  the 
defendant's  request  to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant on  the  ground  that,  by  the  uncontradicted  evidence  in  the  case, 
the  defendant  was  the  managing  agent  only  of  the  steamship.  The 
assignment  raises  the  question  whether  there  was  evidence  to  go  to 
the  jury  to  show  that  the  defendant,  rather  than  the  owner,  was  in- 
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dividually  responsible  as  the  employer  of  the  plaintiflF.  The  defendant 
was  a  corporation  of  the  state  of  California,  doing  business  there,  and 
at  Portland  through  its  local  agent  Kennedy.  Kennedy  testified  that 
it  was  his  duty  to  act  for  the  defendant  in  the  edacity  of  agent  in 
directing  the  movement  of  ships  that  were  being  run  into  the  port  of 
Portland,  to  pay  all  bills  for  the  ships,  including  the  bills  of  men  who 
helped  to  load  and  unload  the  same ;  that  the  plaintiflf  was  on  the  de- 
fendant's pay  roll,  and  was  working  for  the  defendant ;  that  he  (Ken- 
nedy) accounted  to  the  defendant  for  the  money  paid  out  to  the  men; 
that  it  was  the  defendant's  money  that  he  was  paying  out  to  the  men 
for  unloading  the  ship ;  that  he  did  not  report  the  accident  to  plain- 
tiff to  the  owner,  but  to  the  defendant ;  that  the  defendant  was  the 
managing  agent  of  the  Camino,  with  power  to  direct  the  movements 
and  the  operations  of  the  officers  and  crew,  and  that  it  employed  the 
officers  of  the  ship.  There  was  evidence,  also,  that  when  the  plaintiff 
made  his  claim  for  damages,  Kennedy  sent  him  to  the  defendant  at 
San  Francisco,  and  that  he  there  had  negotiations  with  the  defendant 
with  a  view  to  a  settlement,  and  that  the  officers  of  the  defendant  did 
not  disclaim  their  responsibility,  or  deny  that  the  plaintiff  had  been 
working  for  the  defendant,  and  the  plaintiff  testified  that  they  ac- 
knowledged that  the  Camino  was  operated  by  them.  Kennedy  testified 
that,  at  the  instance  of  the  defendant,  he  took  the  plaintiff  to  a  doctor 
after  his  return  from  San  Francisco.  It  is  not  disputed  that  on  the  bow 
of  the  Camino  were  painted  the  words,  "Swayne  &  Hoyt,  Managers." 
The  defendant,  while  admitting  the  general  rule  that  if  an  agent 
would  avoid  liability  on  a  contract  which  he  enters  into  in  his  capacity 
as  agent,  he  must  disclose  the  identity  of  his  principal  contends  that  its 
principal  was  sufficiently  disclosed  by  the  words  at  the  head  of  the 
pay  roll,  on  which  the  plaintiff  acknowledged  receipt  of  money  "from 

Captain for  account  of  above  steamer  and  her  owners."    But 

there  was  evidence  that  the  plaintiff  signed  the  pay  roll  without  reading 
the  printed  form  thereof ;  and,  even  if  he  had  read  it,  it  was  not  con- 
clusive proof  to  him  that  the  defendant  itself  was  not  the  owner  as 
well  as  the  manager.  Nor  was  the  plaintiff  put  upon  inquiry  by  those 
words  in  the  pay  roll. 

"Knowledge  by  the  third  person  of  facts  and  drciunstances  which  would,  if 
reasonably  followed  by  inquiry,  have  disclosed  the  Identity  of  the  principal 
does  not  operate  to  reUeve  the  agent  from  personal  liability,  but  the  third  per- 
son must  have  actual  knowledge  of  the  prlndparg  identity."  31  Cyc.  1558, 
note,  and  cases  there  cited. 

In  Ye  Seng  Co.  v.  Corbitt  (D.  C.)  9  Fed.  423,  Judge  Deady  held 
that  the  signature  of  the  agents,  "Corbitt  &  Macleay,  Agent  for  Own- 
ers of  the  American  Bark  Garibaldi,  of  Portland,  Oregon,"  was  not 
sufficient  to  disclose  the  name  of  the  principal.  See,  also,  Farrell  v. 
Campbell,  3  Ben.  8,  Fed.  Cas.  No.  4,681.  In  this  connection  the  de- 
fendant advances  the  contention  that  what  was  done  on  board  the 
Camino  must  have  been  done  by  authority  of  the  owners  represented 
by  the  master,  and  that  the  plaintiff,  who  was  employed  by  Kennedy 
for  the  defendant,  was  serving  a  different  employer,  and  it  invcAes 
the  rule  that  when  two  masters  are  engaged  in  a  common  undertaking, 
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one  is  not  liable  to  his  servant  for  an  injury  occasioned  by  the  servant 
of  the  other.  There  is  in  the  record  no  exception  or  assignment  of 
error  which  raises  the  contention  so  made,  but  it  is  a  sufficient  answer 
to  it  to  say  that  there  was  evidence  that  the  defendant  had  full  charge 
of  Ae  operation  of  discharging  the  ship.  It  was  the  manager  of  the 
ship,  with  its  corporate  name  painted  thereon  as  manager,  and  the 
jury  may  have  found  that  the  defendant,  by  its  own  authority,  had 
placed  in  charge  of  the  whole  operation  the  mate,  who  was  shown  to 
have  been  the  superintendent  in  charge.  In  view  of  all  the  evidence 
we  think  that  the  question  of  the  defendant's  liability  was  properly  left 
to  the  jury. 

[3]  It  is  contended  that  the  trial  court  erred  in  applying  as  the  law 
of  the  case  the  employers'  liability  law  of  Oregon.  But  no  exception 
was  taken  to  the  charge  of  the  court  that  under  the  statute  of  the 
state  of  Or^on,  all  machinery  other  than  that  operated  by  hand  power, 
whenever  necessary  for  the  safety  of  persons  employed  in  and  about 
the  same,  or  for  the  safety  of  the  general  public,  shall  be  provided 
with  a  system  of  communication  by  means  of  signals^  or  to  the  instruc- 
tion which  followed  that,  if  the  jury  found  that  the  injury  to  the 
plaintiflF  was  caused  by  the  failure  of  the  defendant  to  comply  with 
the  provisions  of  that  statute,  that  failure  would  be  negligence  within 
the  meaning  of  the  law,  and  would  entitle  the  plaintiff  to  recover. 

But  it  is  said  that  in  effect  an  exception  was  reserved  to  that  por- 
tion of  the  charge  by  the  exception  which  was  saved  to  the  refusal  of 
the  court  to  instruct,  as  requested  by  defendant,  that  the  foreman  and 
the  engineer  operating  the  winch  were  fellow  servants  of  the  plaintiff, 
and  that  for  negligence  of  the  foreman  the  plaintiff  could  not  recover 
in  the  action.  The  ground  of  the  exception  was  that  the  employers' 
liability  law  of  the  state  of  Oregon  had  no  application  to  the  loading 
or  unloading  of  vessels  coming  in  and  out  of  the  city  of  Portland, 
and  engaged  in  interstate  commerce.  It  is  too  clear  to  require  dis- 
cussion that  the  exception  called  in  question  only  that  portion  of  the 
state  employers'  liability  law  which  provided  that  the  negligence  of  the 
superintendent,  manager,  foreman,  or  other  person  in  charge  or  con- 
trol of  the  work  shall  not  be  a  defense  to  such  an  action. 

[4]  The  sole  question,  therefore,  presented  to  this  court  on  the  as- 
signment is  whetfier  it  was  error  to  refuse  the  requested  instruction. 
The  refusal  of  that  instruction  was  not  error,  for  two  reasons :  First, 
upon  the  evidence,  and  irrespective  of  the  Oregon  statute,  the  court 
would  not  have  been  justified  in  charging  the  jury  that  the  foreman 
referred  to  in  the  requested  instruction  was,  as  a  matter  of  law,  a 
fdlow  servant  with  the  plaintiff.  The  foreman  was  AhUn,  the  mate 
of  the  vessel,  and  he  was  in  full  charge  of  the  operation  of  unloading 
the  same,  in  the  progress  of  which  the  plaintiff  was  injured.  There 
was  a  dock  boss  named  Dosch,  who  had  direction  of  the  movements 
of  the  men  on  the  dock,  but  the  "general  superintendent  over  all,"  as 
the  plaintiff  testified,  was  the  mate,  and  all  who  were  engaged  in  the 
operation  took  their  orders  from  him.  As  the  defendant  was  a  cor- 
poration of  California,  and  was  engaged  in  a  work  of  discharging  the 
ship  at  a  dock  in  Oregon,  it  was  necessarily  represented  at  that  place 
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by  some  officer,  and  that  officer  evidently  was  the  mate.  There  was 
no  testinwny  to  the  contrary,  although  one  of  the  witnesses  testified 
that  the  general  superintendent  over  all  was  "the  mate  and  Mr.  Ken- 
nedy." Kennedy  was  the  local  agent  of  the  defendant  corporation  at 
Portland,  and  kept  the  pay  roll.  Dosch,  the  dock  foreman,  engaged 
the  men  from  the  secretary  of  the  Longshoremen.  It  does  not  ap- 
pear from  the  testimony  who  had  the  power  to  discharge  the  men, 
but  it  should  be  assumed  that  the  mate  had  that  power,  from  the  fact 
that  he  was  the  general  superintendent  over  all  who  were  engaged  in 
the  work,  and  it  may  be  assumed  that  he  was  made  superintendent  by 
the  defendant,  for  it  was  the  manager  of  the  ship. 

[5]  Second,  it  was  not  error  to  refuse  the  requested  instruction,  for 
the  reason  that  General  Laws  of  Oregon  1911,  p.  16,  provide  that  neg- 
ligence of  a  fellow  servant  shall  not  be  a  defense  to  an  action  brought 
to  recover  for  injuries  suffered  by  an  employe  in  the  case  of  the  n^- 
lect  of  any  person  engaged  as  superintendent,  manager,  foreman,  or 
other  person  in  charge  or  control  of  the  works,  plant,  machinery,  or 
appliances.  The  plaintiff  was  employed  in  the  state  of  Oregon,  not 
by  the  ship  or  by  her  owners,  but  by  a  corporation  locally  operating 
there,  to  engage  in  a  work  in  that  state,  and  in  his  common-law  ac- 
tion to  recover  damages  for  injuries  sustained  in  that  work,  he  is 
entitled  to  the  protection  of  that  provision  of  the  state  statute. 

[6]  We  find  no  merit  in  the  contention  that  because  the  Camino 
was  engaged  in  interstate  commerce  that  statute  was  inapplicable. 
There  can  be  no  question  that,  until  Congress  enacted  a  law  regulat- 
ing the  same  subject-matter,  the  state  had  the  power  to  enact  and  en- 
force its  own  statute.  The  decision  in  South  Covington  Ry.  v.  Cov- 
ington, 235  U.  S.  537,  35  Sup.  Ct.  158,  59  L.  Ed.  350,  cited  by  the 
defendant,  is  not  authority  to  the  contrary.  The  statute  of  Oregon 
which  deprives  an  employer  of  his  defense  on  the  ground  that  the 
negligence  was  that  of  a  foreman  is  not  a  regulation  of,  and  does  not 
impose  a  burden  on,  interstate  commerce.  It  is  a  law  affecting  lia- 
bility for  injuries  through  negligence  in  actions  arising  within  the  ju- 
risdiction of  the  state,  which  it  was  clearly  within  the  power  of  the 
state  to  enact  as  to  all  persons  who  are  engaged  in  business  in  the 
state,  whether  their  business  is  connected  with  interstate  commerce 
or  not.  We  may  assume,  although  it  is  not  very  clearly  shown,  that 
the  Camino  was  in  the  coasting  trade  between  San  Francisco  and  Port- 
land, and  was  engaged  in  interstate  commerce.  The  defendant,  a  cor- 
poration engaged  in  unloading  the  vessel,  was  subject  to  the  state 
law,  just  as  railroads  engaged  in  interstate  commerce  are,  in  the  ab- 
sence of  a  federal  statute  regulating  the  same  matter,  subject  to  the 
local  law.  Such  a  law  becomes  the  rule  of  decision  in  the  federal 
courts  under  the  provisions  of  section  721,  Rev.  St.  (Comp.  St.  1913, 
§  1538).  It  was  uniformly  recognized  by  those  courts  prior  to  Act 
Cong.  April  22,  1908,  c.  149,  35  Stat.  65  (Comp.  St.  1913,  §§  8657- 
8665)  which  abrogated  the  fellow-servant  rule  as  to  the  liability  of 
interstate  common  carriers  by  railroad  to  their  employes,  that  state 
statutes,  abrogating  the  fellow-servant  rule  with  respect  to  railroad 
companies  which  did  business  in  the  state,  were  applicable  to  railroad 
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companies  engaged  in  interstate  commerce  in  the  state.  Texas  &  Pa- 
cific R.  R.  Co.  V.  Carlin,  189  U.  S.  354,  23  Sup.  Ct.  585,  47  L.  Ed. 
849.  The  constitutionality  of  such  a  state  statute  was  affirmed  in 
Missouri  Railway  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161, 
32  L.  Ed.  107,  Louisville  &  Nashville  R.  R.  Co.  v.  Melton,  218  U.  S. 
36,  30  Sup.  Ct.  676,  54  L.  Ed.  921,  47  L.  R.  A.  (N.  S.)  84,  and  Mobile 
J.  &  K.  C.  R.  R.  V.  Tumipseed,  219  U.  S.  35,  31  Sup.  Ct.  136,  55 
L.  Ed.  78,  32  L.  R,  A.  (N.  S.)  226,  Ann.  Cas.  1912A,  463.  And  even 
if  the  provision  of  the  Oregon  act  which  requires  the  use  of  a  signal 
system  were  called  in  question  in  this  case,  which  it  is  not,  it  would 
clearly  be  within  the  exceptions  recognized  in  South  Covington  Ry.  v. 
Covington,  wherein  it  was  held  that  a  state  may,  in  the  exercise  of  its 
police  power,  in  the  interest  of  public  health  and  safety,  and  in  the 
absence  of  legislation  by  Congress,  enact  regulations  which  incidentally 
or  indirectly  affect  interstate  commerce.  Thus  the  court  in  that  case 
admitted  the  authority  of  the  city  of  Covington  to  forbid  a  railroad 
company  to  permit  any  passenger  to  ride  upon  the  rear  platform  of  a 
car  unless  the  same  were  provided  with  a  suitable  rail  or  barrier,  and 
in  Atlantic  Coast  Line  v.  Georgia,  234  U.  S.  280,  34  Sup.  Ct.  829,  58 
L.  Ed.  1312,  the  court  said: 

"In  the  absence  of  legislation  by  Congress,  the  states  are  not  denied  the 
exercise  of  their  power  to  secure  safety  in  the  physical  operation  of  railroad 
trains  within  their  territory,  even  though  such  trains  are  used  in  interstate 
commerce." 

[7]  In  that  case  the  court  affirmed  the  power  of  a  state  to  require 
railroad  companies  to  use  on  their  locomotives  electric  headlights  of 
specified  form  and  power,  to  secure  safety  in  the  physical  operation 
of  railroad  trains  in,  or  passing  through,  the  state.  Similar  decisions 
are  Hennington  v.  Georgia,  163  U.  S.  299,  16  Sup.  Ct.  1086,  41  L. 
Ed.  166,  affirming  the  power  of  a  state  Legislature  to  forbid  the  run- 
ning of  freight  trains  on  any  railroad  in  the  state  on  Sunday,  New 
York,  N.  H.  &  H.  Railroad  v.  New  York,  165  U.  S.  628,  17  Sup.  Ct. 
418,  41  L.  Ed.  853,  recognizing  the  power  of  a  state  to  forbid  any 
steam  railroad  doing  business  in  the  state  to  heat  its  passenger  cars  on 
other  than  mixed  trains,  by  any  stove  or  furnace  kept  inside  of  the 
car,  and  Chicago,  R.  I.  &  Pac.  Ry.  Co.  v.  Arkansas,  219  U.  S.  453,  31 
Sup.  Ct.  275,  55  L.  Ed.  290,  declaring  valid  a  state  statute  which  pre- 
scribed a  certain  number,  not  unreasonable,  for  the  crews  of  freight 
trains  on  all  railroads  in  the  state  whose  lines  were  more  than  50  miles 
in  length,  and  holding  that  such  a  statute  was  not  a  burden  on  inter- 
state commerce.  It  is  certainly  in  line  with  these  authorities  to  hold 
that  the  state  of  Oregon  may,  in  the  exercise  of  its  police  power,  when- 
ever necessary  for  the  safety  of  persons  employed  in  and  about  ma- 
chinery, make  the  humane  and  reasonable  requirement  that  there  shall 
be  a  system  of  communication  by  means  of  signals  for  the  protection  of 
the  lives  and  limbs  of  its  citizens  and  the  people  within  its  jurisdiction. 

[1-11]  The  defendant  contends  that  tiie  Employers'  Liability  Act 
of  Oregon  is  not  applicable,  for  the  further  reason  that  the  steve- 
dore's employment  is  a  maritime  contract,  and  is  controlled  by  the 
maritime  law,  that  maritime  law  is  to  be  applied  in  determining  all 
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the  obligations  arising  from  the  contract,  and  that  a  state  Legislature 
cannot  enlarge  such  obligations  or  change  the  maritime  law.  The 
action  in  the  case  at  bar  was  not  brought  in  admiralty.  The  paper 
which  the  plaintiff  filed  was  not  a  libel  in  personam,  but  a  complaint 
in  an  action  at  law,  and  as  an  action  at  law  the  case  was  tried  be- 
fore a  jury.  The  decision  in  Atlantic  Transport  Co.  v.  Imbrovek,  234 
U.  S.  52, 34  Sup.  Ct.  733,  58  L.  Ed.  1208,  51  L.  R.  A.  (N.  S.)  1157,  cited 
by  the  defendant,  is  not  authority  for  the  proposition  that  there  would 
have  been  jurisdiction  in  admiralty.  What  was  decided  in  that  case 
was  that  admiralty  had  jurisdiction  of  a  suit  in  personam  to  recover 
for  injuries  sustained  by  an  employe  who  is  engaged  in  loading  a 
vessel  at  a  dock  in  navigable  waters,  the  employe  having  been  injured 
while  at  work  on  the  vessel.  The  court  reaffirmed  the  general  prin- 
ciple "that  the  test  of  admiralty  jurisdiction  in  tort  in  this  country  is 
locality."  The  opinion  cites  and  leaves  undisturbed  a  long  line  of  de- 
cisions made  both  before  and  since  the  decision  in  The  Plymouth,  3 
Wall.  20,  18  L.  Ed.  125,  that  where  the  tort  is  committed,  not  on  the 
vessel,  but  on  the  shore  or  on  a  dock,  or  where  it  is  committed  partly 
on  land  and  partly  on  water,  the  question  whether  admiralty  has 
jurisdiction  over  it  is  determined  by  the  place  of  the  damage,  and 
not  by  the  place  of  the  origin  of.  the  tort.  Some  of  the  cases  cited 
are  included  in  the  following :  The  Mary  Stewart  (D.  C.)  10  Fed. 
137;  The  Ottawa,  1  Brown's  Adm.  356,  Fed.  Cas.  No.  10,616; 
The  Mary  Garrett  (D.  C.)  63  Fed.  1009;  The  Maud  Webster,  8  Ben. 
547,  Fed.  Cas.  No.  9,302 ;  Bain  v.  Sandusky  Transportation  Co.  (D. 
C.)  60  Fed.  912;  The  Albion  (D.  C.)  123  Fed.  189;  The  Bee  (D. 
C.)  216  Fed.  709;  The  H.  S.  Pickands  (D.  C.)  42  Fed.  239;  Herraann 
V.  Port  Blakely  Mill  Co.  (D.  C.)  69  Fed.  646;  Cleveland  Terminal 
R.  R.  V.  Steamship  Co.,  208  U.  S.  316,  28  Sup.  Ct.  414,  52  L.  Ed. 
508,  13  Ann.  Cas.  1215;  Martin  v.  West,  222  U.  S.  191,  32  Sup.  Q. 
42,  56  L.  Ed.  159,  36  L.  R.  A.  (N.  S.)  592.  Among  the  cases  cited 
with  approval  is  The  H.  S.  Pickands  (D.  C.)  42  Fed.  239.  In  that 
case  the  libelant  was  engaged  in  making  repairs  on  the  ship.  In 
attempting  to  go  on  shore  to  procure  other  material,  he  mounted  a 
ladder  which,  being  unfastened  at  the  base,  slipped,  throwing  him 
down  upon  the  wharf,  by  reason  of  which  he  was  severely  injured. 
Said  Judge  Brown  in  deciding  the  case: 

"I  am  clear  in  my  opinion  that  a  court  of  admiralty  has  no  jurisdiction  of 
this  case.  It  has  never  been  doubted  since  the  case  of  The  Plymouth,  3  Wall. 
20  [18  L.  Ed.  125],  that,  to  enable  us  to  take  cognizance  of  a  maritime  tort, 
the  injury  must  have  been  consummated,  and  the  damage  received,  upon  the 
water.  .  The  mere  fact  that  the  wrongful  act  was  done  upon  a  ship  is  Insuffi- 
cient." 

In  The  Plymouth  it  was  said : 

"The  wrong  and  injury  complained  of  must  have  been  committed  wholly 
upon  the  high  seas  or  navigable  waters,  or,  at  least,  the  substance  and  con- 
summation of  the  same  must  have  taken  place  upon  these  waters  to  be  with- 
in the  admiralty  jurisdiction.  In  other  words,  the  cause  of  damage,  in  techni- 
cal language,  whatever  else  attended  it,  must  have  there  been  complete." 

The  difference  between  Atlantic  Transport  Co.  v.  Imbrovek  and  the 
present  case  is  the  difference  between  land  and  sea.     Imbrovek  was 


Digitized  by  VjOOQIC 


8WAYNB  <&  HOTT  V.  BABSGH  345 

mjured  while  working  on  the  ship.     Barsch,  the  plaintiff  here,  was 
injured  while  working  on  the  dock. 

The  cases  specially  relied  upon  to  sustain  the  contention  that  the 
case  at  bar  is  ruled  by  the  maritime  law  are  The  Henry  B.  Smith 
(D.  C.)  195  Fed.  312,  and  Schuede  v.  Zenith  S.  S.  Co.  (D.  C.)  216 
Fed.  566.  In  The  Henry  B.  Sjnith,  which  was  a  suit  in  rem  in  the 
admiralty  to  recover  for  personal  injuries,  the  court  went  no  further 
than  to  affirm  the  general  rule  that  the  maritime  law  of  the  United 
States  subsists  as  an  entirety,  of  which  f,ederal  courts  have  exclusive 
jurisdiction,  and  that  it  must  be  administered  by  them  imaffected  by 
state  legislation.  That  rule,  it  may  be  observed,  is  well  settled.  But 
it  is  equally  well  settled  that  in  the  absence  of  a  remedy  by  maritime 
law,  a  state  statute  nuiy  furnish  a  remedy  for  death  which  occurs  from 
tort  on  navigable  waters,  which  remedy  may  be  enforced  in  a  pro- 
ceeding in  admiralty.  Mr.  Justice  Holmes,  in  The  Hamilton,  207 
U. «.  398,  404,  28  Sup.  Ct.  133,  134  (52  L.  Ed.  264)  said: 

'The  same  argument  that  deduces  the  legislative  power  of  Congress  from 
the  Jurisdiction  of  the  national  courts  tends  to  establish  the  legislatlre  power 
of  the  state  where  Congress  has  not  acted.  Accordingly  it  has  been  held  that 
a  statute,  giving  damages  for  death  caused  by  a  tort,  might  be  enforced  in  a 
state  coart,  although  the  tort  was  eonunitted  at  sea." 

In  that  case  the  court  cited  The  City  of  Norwalk  (D.  C.)  55  Fed. 
98,  in  which  Judge  Brown  held  that  while  that  which  is  peculiar  to 
the  maritime  law,  or  that  which  by  its  interstate  or  international  re- 
lations would  be  incompatible  with  diverse  state  legislation  and  can 
be  changed  by  Congress  alone,  state  legislation  is  not  excluded  upon 
maritime  subjects  of  a  local  nature,  nor  legislation  under  the  police 
power  for  the  preservation  of  life  or  health,  not  incompatible  with 
interstate  or  international  interests,  in  the  absence  of  legislation  by 
Congress.  In  McDonnell  v.  Ocean  Steam  Navigation  Co.,  143  Fed. 
480,  74  C.  C.  A.  500,  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  recognized  as  applicable  the  Employers'  Liability  Act  of  New 
York  (Consol.  Laws,  c.  31),  making  a  master  responsible  for  the  neg- 
ligence of  his  superintendent,  or  foreman,  in  a  case  in  which  the  plain- 
tiffs intestate,  a  longshoreman,  was  killed  by  falling  through  a  hatch 
on  the  defendant's  steamship.  And  in  Trauffler  v.  Detroit  &  Cleveland 
Navigation  Co.  (D.  C.)  181  Fed.  256,  in  a  similar  action,  brought, 
however,  in  admiralty,  it  was  held  that  reference  must  be  had  to  the 
employers'  liability  law  of  New  York  in  determining  the  question  of 
the  liability  of  the  master  for  the  death  of  his  servant,  who  had  been 
killed  in  a  collision.  In  Schuede  v.  Zenith  S.  S.  Co.,  the  plaintiff  had 
brought  an  action  in  a  state  court  to  recover  damages  for  injuries  which 
he  sustained  as  a  wheelsman  upon  a  vessel  *4n  waters  within  the 
jurisdiction  of  maritime  law."  The  cause  was  removed  to  the  fed- 
eral court  on  the  ground  of,  diversity  of  citizenship.  The  action  might 
have  been  brought  in  the  admiralty,  but  the  plaintiff  elected  to  bring  it 
as  a  common-law  action,  on  account  of  the  advantages  accruing  to 
him  under  the  Ohio  Employers'  Liability  Act  (Gen.  Code,  §  6244  et 
seq.),  claiming  the  right  to  do  so  under  section  24  and  subdivision  3 
of  section  256  of  the  Judicial  Code  of  the  United  States  (Act  March 
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3,  1911,  c.  231,  36  Stat.  1091,  1160  [Comp.  St.  1913,  §§  991,  1233]), 
which  provides  for  a  saving  to  suitors  against  the  exclusive  jurisdic- 
tion of  admiralty  '*in  all  cases  the  right  of  a  common-law  remedy 
when  the  common  law  is  competent  to  give  it."  The  court  held  that 
the  provisions  of  the  law  maritime  as  to  the  relation  of  a  seanian  to 
his  employer  are  part  of,  the  substance  and  obligations  thereof,  which 
cannot  be  modified  by  state  law,  and  that  in  the  case  of  an  injury 
to  a  seaman  in  the  course  of  his  employment  the  maritime  law  de- 
termines his  rights  in  an  action  to  recover  therefor,  whether  his  suit 
be  brought  in  a  state  or  in  a  federal  court.  But  in  that  case  the 
plaintiff  had  the  unquestioned  right  to  resort  to  admiralty,  and  the 
conclusion  of  the  court  was  based  upon  that  fact.  That  this  was  in 
the  mind  of  the  court  is  shown  by  the  reference  made  in  the  opinion 
to  the  case  of  Steamship  Co.  v.  Chace,  16  Wall.  530,  21  L.  Ed.  369, 
in  which  the  court  said : 

"Where  no  remedy  exists  for  an  Injury  in  the  admiralty  courts  the  fiict  that 
such  courts  exist  and  exercise  jurisdiction  in  other  causes  of  action  leaves  the 
state  courts  as  free  to  exercise  jurisdiction  in  respect  to  an  injury  not  cog- 
nizable in  the  admiralty  as  if  the  admiralty  courts  were  unknown  to  the  Con- 
stitution, and  had  no  existence  in  our  jurisprudence." 

In  the  present  case  there  could  have  been  no  jurisdiction  in  admiralty 
for  the  reason  that  the  plaintiff  was  injured  while  working  on  a 
dock.  The  rule,  declared  in  The  Plymouth,  supra,  has  ever  since  been 
followed  that  jurisdiction  of  torts  in  admiralty  depends  upon  locality; 
that  where  the  cause  of  action  is  completed  on  navigable  waters,  ad- 
miralty has  jurisdiction,  but  where  it  is  completed  on  land,  the  rem- 
edy belongs  to  the  courts  of  common  law.  We  cannot  assent  to  the 
proposition  that  the  employers'  liability  law  of  Oregon  is  rendered 
inapplicable  by  the  fact  that  the  contract  whereby  the  plaintiff  was 
employed  by  the  defendant  was  a  maritime  contract.  The  plaintiff 
is  not  suing  upon  the  contract.  He  is  suing  upon  the  breach  of  the 
implied  obligation  of  his  employer  to  use  due  care.  The  argument  of 
defendant  involves  the  untenable  proposition  that  while  the  plaintiff 
could  not  have  brought  a  suit  in  admiralty,  and  his  only  remedy  was 
a  common-law  action,  the  court  which  entertained  jurisdiction  of  the 
common-law  action  was  nevertheless  required  to  apply  thereto  the 
maritime  law,  and  to  try  the  case  as  if  it  were  sitting  as  a  court  of 
admiralty,  all  for  the  reason  that  the  contract  under  which  the  plain- 
tiff was  rendering  services  to  the  defendant  at  the  time  of  the  injury 
was  a  maritime  contract. 

The  remarks  of  Mr.  Justice  Elatchford  in  Johnson  v.  Chicago,  etc., 
Elevator  Co.,  119  U.  S.  388,  397,  7  Sup.  Ct.  254,  258  (30  L.  Ed.  447), 
express,  we  think,  the  law  which  is  applicable  to  the  case  at  bar.  He 
said : 

"Under  the  decisions  of  this  court  in  The  Plymouth,  3  WalL  20  [18  L.  Ed. 
125],  and  in  Ex  parte  Phenix  Ins.  Co.,  118  U.  S.  610  [7  Sup.  Ct  25,  30  L.  Ed. 
274],  at  the  present  term,  it  must  be  held  that  the  cause  of  action  in  this 
case  was  not  a  maritime  tort  of  wliich  a  District  Court  of  the  United  States, 
as  a  court  of  admiralty,  would  have  jurisdiction,  and  that  the  remedy  be- 
longed wholly  to  a  court  of  common  law;  the  substance  and  consummation 
of  the  wrong  having  taken  place  on  land,  and  not  on  navigable  water,  and 
the  cause  of  action  not  having  been  complete  on  such  water.    This  being  so, 
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no  reason  exists  why  the  remedy  for  the  wrong  should  not  be  pursued  In  the 
state  court,  according  to  the  statutory  method  prescribed  by  the  law  of  the 
state,  even  though  that  law  gives  a  lien  on  the  vesseL" 

In  Steamship  Co.  v.  Chace,  supra,  it  was  said : 

'*State  statutes,  if  applicable  to  the  case,  constitute  the  rules  of  decision  in 
common-law  actions,  in  the  Circuit  Courts  as  well  as  in  the  state  courts,  but  the 
rules  of  pleading,  practice,  and  of  evidence  in  the  admiralty  courts  are  regu- 
lated by  the  admiralty  law  as  ultimately  expounded  by  the  decisions  of  this 
court." 

State  courts  in  actions  similar  to  that  which  is  here  under  consid- 
eration have  not  doubted  the  applicability  of  local  statutes  which  af- 
fect the  relation  between  master  and  servant.  Ward  v.  T.  Hogan 
&  Sons,  159  App.  Div.  490,  144  N.  Y.  Supp.  514;  Worley  v.  Spreckels 
Bros.  Commercial  Co.,  163  Cal.  60,  124  Pac.  697.  We  think  it  clear 
that  if  admiralty  could  have  had  no  jurisdiction  of  this  cause  of 
action,  maritime  law  has  no  control  over  its  determination. 

[12]  The  ground  of  jurisdiction  in  the  court  below  was  diversity 
of  citizenship.  The  citizenship  of  the  defendant  is  properly  alleged 
in  the  complaint,  but  the  plaintiff  neglected  to  allege  his  own  citizen- 
ship. Under  the  act  of  Congress  approved  March  3,  1915,  38  Stat. 
956,  c.  90,  which  permits  an  amendment  in  the  appellate  court  in  such 
a  case  so  as  to  show  on  the  record  diverse  citizenship  and  jurisdiction, 
the  plaintiff  will  be  permitted  to  file,  within  10  days,  such  an  amend- 
ment; and,  inasmuch  as  the  question  of  the  defect  in  the  pleadings 
has  not  been  raised  by  the  parties,  this  order  is  made  without  costs 
to  the  plaintiff.  Upon  the  filing  of  that  amendment,  the  judgment 
is  affirmed. 

ROSS,  Circuit  Judge  (dissenting).  The  defendant  in  error  brought 
this  action  in  the  court  below  against  the  plaintiff  in  error  (defendant 
there),  to  recover  damages  for  injuries  sustained  while  working  as  a 
stevedore  in  unloading,  from  the  steamship  Camino,  at  a  dock  in  Port- 
land harbor,  certain  structural  iron  beams.  The  ship  was  owned  by 
the  Western  Steam  Navigation  Company,  "the  managing  agent''  of 
which  was  the  defendant,  Swayne  &  Hoyt,  Inc.,  and,  the  record  shows, 
was  at  the  time  engaged  in  interstate  commerce. 

The  complaint  alleged,  among  other  things,  that  the  unloading  of 
the  beams  was  done  by  means  of  a  double  winch  which  was  located 
upon  the  deck  of  the  ship,  and  was  operated  by  an  engineer  and  a 
foreman  by  means  of  "cables,  falls,  hooks,  and  slings" ;  that  in  un- 
loading the  vessel  "said  sling  and  fall  were  fastened  by  means  of  a 
hook  to  each  end  of  said  structural  iron  beams,  which  said  sling  and 
fall  were  fastened  or  connected  with  a  cable  which  wound  around  the 
drum  of  said  steam  winch,  and  then  said  beams  were  raised  by  means 
of  said  steam  winch  and  apparatus  from  the  deck  of  said  steamship 
into  the  air  and  lowered  over  the  rail  of  said  ship  down  to  and  on  to 
a  truck  on  said  lock,  where  said  plaintiff  and  his  fellow  servants  would 
receive,  unloosen,  and  place  said  beams  upon  said  truck,  and  then  re- 
move them  out  of  the  way  of  the  next  load  and  stow  them  away  upon 
said  dock" ;  that  for  the  proper  unloading  of  the  ship  and  the  proper 
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protection  of  the  men  working  on  the  dock,  it  was  necessary,  and  the 
duty  of  the  defendant,  to  employ  "a  hatch  tender  or  signal  man  to 
signal  f  rcMn  the  men  working  on  tiie  dock  to  the  engineer  (grating  the 
steam  winch" ;  that  in  course  of  the  said  work  the  "plaintiff  and  his 
fellow  workmen  had  received  from  a  truck  upon  said  dock  one  of 
said  iron  beams,  and  said  plaintiff,  whose  duty  required  him  to  so  do, 
took  hold  of  said  beam,  which  was  unhooked  on  one  end,  for  the 
purpose  of  steadying  it,  and  in  order  that  the  same  could  be  success- 
fully released  from  said  hock,  cable,  and  sling,  when  the  foreman  of 
said  defendant  carelessly  and  negligentiy,  and  in  his  haste  to  unload 
said  ship,  gave  the  signal  to  the  engineer  to  go  ahead  before  he  was 
notified  by  the  men  who  were  handling  the  load  on  the  truck  to  do  so, 
which  the  said  engineer  did  without  any  notice  to  the  plaintiff  or  his  fel- 
low workmen,  and  said  beam  was  suddenly  and  unexpectedly  raised, 
and  with  great  force  and  violence  struck  plaintiff,*'  inflicting  the  in- 
juries for  which  he  sued;  that  "said  injuries  were  particularly  caused 
by  the  negligence  of  defendant  in  failing  to  furnish  plaintiff  a  safe 
place  to  work,  and  in  f aiHng  to  keep  same  in  a  safe  condition,  and  in 
failing  to  furnish  a  system  of  communication  by  means  of  signals  at 
said  time  and  place  so  that  at  all  times  there  might  be  prompt  and 
efficient  communication  between  the  employes  working  on  the  dock 
and  the  engineer  operating  the  steam  winch  on  the  deck  of  said  ship." 

The  issues  in  the  case  came  on  for  trial  before  a  jury,  and  upon  the 
conclusion  of  all  the  evidence  the  defendant  requested  the  court  to 
direct  a  verdict  in  its  favor,  which  request  was  denied,  and  a  verdict 
returned  for  the  plaintiff,  followed  by  a  judgment  for  the  amount  of 
the  verdict,  with  costs. 

But  two  points  are  relied  upon  by  the  plaintiff  in  error  for  a  re- 
versal of  the  judgment,  the  first  being  the  refusal  of  the  trial  court 
to  direct  a  verdict  in  its  favor,  and  the  second,  the  actic«i  of  the  court 
in  applying  to  the  case  the  statute  of  the  state  of  Oregon  in  respect 
to  the  liability  of  employers. 

The  first  point  so  relied  upon  rests  on  the  contention  that  as  the 
plaintiff  in  error  was  but  the  managing  agent  of  the  owner  of  the  ship, 
the  plaintiff  in  error  was  not  the  employer  of  the  plaintiff,  and  that 
the  latter's  cause  of  action,  if  any,  was  against  the  owner  of  the  ship. 
In  respect  to  that  question  the  instruction  of  the  court  below  to  the 
jury  was  clear,  and  to  the  effect  that  if  Swayne  &  Hoyt,  Inc.,  was  the 
mere  managing  agent  of  the  ship,  and  in  such  capacity  employed  the 
men  engaged  in  the  discharge  of  it,  it  would  not  be  liable  for  the  dam- 
age claimed  by  the  plaintiff,  but  that  the  liability,  if  any,  was  that  of 
the  owner  of  the  ship,  and  that  before  Swayne  &  Hoyt — 

* 'could  be  held  responsible  for  an  accident  occurring  on  the  boat,  it  must  ap- 
pear that  they  themselves  on  their  own  account  were  in  charge  of  the  boat  at 
that  time,  operating  it  and  directing  the  men  and  the  course  of  procedure,  and 
that  through  some  negligent  act  of  theirs  the  injury  occurred,  and  unless  that 
appears  in  this  case,  then  there  is  no  Uability  against  Swayne  &  Hoyt,  what- 
ever liability  there  may  be  against  other  parties." 

The  court  left  to  the  jury  the  determination  from  the  evidence  of 
that  question  of  fact;    and,  as  there  was  some  evidence  tending  to 
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sustain  the  contention  of  the  plaintiff  in  that  regard,  the  action  of  the 
court  refusing  to  direct  a  verdict  for  the  defendant  cannot  be  held 
error. 

It  is  objected  that  the  second  point  relied  upon  by  the  plaintiff  in 
error  is  not  open  to  consideration,  on  the  ground  that  no  exception  was 
taken  to  the  ruling  of  the  court  in  respect  to  the  applicability  to  the 
case  of  the  Employers'  Liability  Act  of  the  state  of  Oregon.  But 
counsel  are  mistaken  in  that  regard.  The  record  shows  that  the  de- 
fendant requested  the  court  to  instruct  the  jury,  among  other  things, 
as  follows: 

"It  is  charged  in  the  plaintiff's  complaint  that  the  accident  which  brought 
about  the  aUeged  injuries  to  the  plaintifif  arose  by  the  action  of  the  foreman 
of  the  defendant,  who,  it  Is  said,  carelessly  and  negligently,  and  in  his  haste 
to  unload  the  ship,  gave  the  signal  to  the  engineer  to  go  ahead  before  this 
foreman  was  notified  by  the  plaintifif,  or  his  co-workmen  who  were  handling 
the  load  on  the  truck,  to  do  so,  and  that  the  engineer  operating  the  winch  on 
the  vessel,  without  notice  to  the  plaintiff,  obeyed  the  signal  of  the  foreman,  in 
consequence  of  which  plaintiff  was  injured.  I  charge  the  jury  that  the  fore- 
man in  question,  and  the  engineer  operating  the  winch  on  the  vessel  were 
fellow  servants  of  the  plaintiff,  and  for  any  negligence  of  the  foreman  in 
prematurely  giving,  if  he  did  prematurely  give,  the  signal  to  the  winchman, 
the  plaintiff  cannot  recover  in  this  action,"  which  instruction  the  court  "then 
and  there  refused,  to  which  refusal  the  defendant  then  and  there  excepted  in 
open  court,  the  exception  being  allowed,  the  ground  of  the  exception  being 
that  the  employers*  liability  law  of  the  state  of  Oregon  had  no  application  to 
the  loading  or  imloading  of  vessels  coming  in  and  out  of  the  dty  of  Portland 
and  engaged  in  interstate  commerce,  and  that  the  foreman  in  question,  with 
the  winchman,  were,  under  the  law,  feUow  servants  of  the  plaintiff." 

And  the  court  proceeded  to  charge  the  jury  to  the  contrary,  and, 
among  other  things,  as  follows: 

"The  law  is  that  an  employer  is  required  to  exercise  reasonable  care  to 
provide  his  employ^  with  a  reasonably  safe  place  in  which  to  work,  and 
the  statute  of  this  state  provides  that  aU  machinery,  other  than  that  operated 
by  hand  power,  shaU,  whenever  necessary  for  the  safety  of  persons  employed 
in  or  about  the  same,  or  for  the  safety  of  the  general  public,  be  provided 
with  a  system  of  communication  by  means  of  signals  so  that  at  all  times  there 
may  be  prompt  and  efficient  communication  between  employes  or  other  persons 
and  the  operator  of  the  motive  power.  So  that  If  you  believe  from  the  testi- 
mony that,  at  the  time  of  the  plalntlflTs  accident,  or  the  Injury  received  by  him, 
.It  was  necessary  for  the  safety  of  the  persons  employed  In  or  about  these 
boats  that  a  system  of  communication  by  means  of  signals  should  have  been 
provided,  so  that  the  winchman  could  have  been  advised  of  the  movements 
of  the  men  who  were  engaged  In  discharging  and  storing  the  cargo,  and  that 
the  parties  In  charge  of  the  boat  and  who  are  responsible  for  this  Injury  failed 
and  neglected  to  provide  such  a  signal,  and  that  failure  was  the  proximate 
cause  of  the  plaintiff's  Injury,  then  In  that  event  It  would  be  negligence  with- 
in the  meaning  of  this  statute,  and  would  entitle  the  plaintiff  to  recover** 

—and,  further,  that: 

"If  Swayne  &  Hoyt  were  In  charge  of  the  boat  at  the  time,  not  as  agents 
for  the  owners,  but  on  their  own  account,  and  their  employes  or  those  over 
whom  they  had  charge — ^the  foreman  If  they  had  charge  of  the  foreman — 
through  negligence  gave  a  signal  at  a  time  when  they  should  not  have  given 
a  signal,  and  on  this  account  the  Injury  occurred,  then  they  would  be  re- 
sponsible for  It  under  the  Oregon  statute,  because  it  makes  the  foreman  in 
such  case  the  representative  of  the  master." 
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The  Oregon  statute  referred  to  (General  Laws  of  Oregon  of  1911> 
p.  16),  provides  in  its  first  section,  among  other  things,  that: 

"All  machinery  other  than  that  operated  by  hand  power  shall,  whenever 
necessary  for  the  safety  of  persons  employed  In  or  about  the  same  or  for 
the  safety  of  the  general  public,  be  provided  with  a  system  of  conmmnication 
by  means  of  signals,  so  that  at  all  times  there  may  be  prompt  and  efficient 
communication  between  the  employ^  or  other  persons  and  the  operator  of  the 
motive  power,"  and  that  the  **manager,  superintendent,  foreman  or  other 
person  in  charge  or  control  of  the  construction  or  works  or  (^[)eration,  or  any 
part  thereof,  shall  be  held  to  be  the  agent  of  the  employer  in  all  suits  for 
damages  for  death  or  injury  suffered  by  an  employ^**  and  that  **in  all  ac- 
tions brought  to  recover  from  an  employer  for  injuries  suffered  by  an  em* 
ploy6  the  negligence  of  a  fellow  servant  shall  not  be  a  defense  where  the 
injury  was  caused  or  contributed  to  by  any  of  the  following  causes,  namely: 
♦  ♦  ♦  The  neglect  of  any  person  engaged  as  superintendent,  manager,  fore- 
man, or  other  person  in  charge  or  control  of  the  works,  plant,  machinery  or 
appliances;  the  incompetence  or  negligence  of  any  person  in  charge  of,  or 
directing  the  particular  work  in  which  the  employ^  was  engaged  at  the  time 
of  the  injury  or  death;  ♦  ♦  ♦  the  act  of  any  fellow  servant  done  in 
obedience  to  the  rules,  instructions  or  orders  given  by  the  employer  or  any 
other  person  who  has  authority  to  direct  the  doing  of  said  act.** 

And  section  6  of  the  Oregon  statute  declares  that: 

"The  contributory  negligence  of  the  person  injured  shall  not  be  a  defense, 
but  may  be  taken  into  account  by  the  jury  in  fixing  the  amount  of  the  dam- 
age.** 

While  it  is  admitted  on  the  part  of  the  defendant  in  error  that  the 
work  of  a  stevedore  is  of  a  maritime  nature,  and  that  his  employment 
for  such  work  is  a  maritime  contract,  it  is  insisted  that  where  the  in- 
jury, as  in  the  present  case,  is  received  by  the  stevedore  on  shore,  al- 
though caused  by  negligence  originating  on  the  ship,  the  case  is  not 
within  the  jurisdiction  of  admiralty.  It  is  sufficient  to  cite  in  nega- 
tion of  that  contention  the  doctrine  of  the  recent  decision  of  the  Su- 
preme Court  in  the  case  of  the  Atlantic  Transport  Co.  v.  Imbrovek, 
234  U.  S.  52,  34  Sup.  Ct  733,  58  L.  Ed.  1208,  51  L.  R.  A.  (X.  S.) 
1157. 

It  necessarily  results,  I  think,  that  the  maritime  law,  and  not  the 
statute  of  Oregon,  is  the  law  applicable  to  the  rights  of  the  plaintiff 
and  the  liability  of  the  defendant  in  the  present  case. 

The  judicial  power  of  the  United  States  is,  by  article  3,  §  2,  of  the 
Constitution,  extended  to,  among  other  things,  **all  cases  of  admiralty 
and  maritime  jurisdiction,'*  which  power,  it  was  held  by  the  Supreme 
Court  in  the  case  of  The  Moses  Taylor,  4  Wall.  411,  429,  18  L.  Ed. 
397,  to  be  "in  some  cases  unavoidably  exclusive  of  all  state  authority, 
and  that  in  all  other  cases  it  may  be  made  so  at  the  election  of  Con- 
gress" ;  and  in  the  case  of  The  Lottawanna,  21  Wall.  558,  575,  22 
L.  Ed.  654,  the  same  court,  in  speaking  of  the  power  so  committed  to 
the  United  States  said,  among  other  things : 

"One  thing,  however,  is  unquestionable,  the  Constitution  must  have  re- 
ferred to  a  system  of  law  co-extensive  with,  and  operating  uniformly  in,  the 
whole  country.  It  certainly  could  not  have  been  the  intention  to  place  the 
rules  and  limits  of  maritime  law  under  the  dlsiwsal  and  regulation  of  the 
several  states,  as  that  would  have  defeated  the  uniformity  and  consisten<T 
at  which  the  Constitution  aimed  on  all  subjects  of  a  commercial  character 
affecting  the  intercourse  of  the  states  with  each  other  or  with  foreign  states." 
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Again,  in  the  case  of  Butler  v.  Boston  Steamship  Co.,  130  U.  S.  527, 
557,  9  Sup.  Ct  612,  619  (32  L.  Ed.  1017),  the  same  court  said: 

"As  the  Ck)nstitutioii  extends  the  judicial  power  of  the  United  States  to  *all 
cases  of  admiralty  and  maritime  jurisdiction,*  and  as  this  jurisdiction  is  held 
to  be  exclusive,  the  power  of  legislation  on  the  same  subject  must  necessarily 
be  ia  the  national  Legislature,  and  not  in  the  state  Legislatures." 

In  the  subsequent  case  of  Workman  v.  Mayor,  etc.,  of  New  York, 
179  U.  S.  552,  21  Sup.  Ct.  212,  45  L.  Ed.  314,  the  first  question  aris- 
ing was  whether,  in  the  decision  of  the  controversy  there,  the  local  law 
of  the  city  of  New  York  or  the  maritime  law  should  control;  and, 
secondly,  whether,  if  the  case  was  to  be  solely  governed  by  the  mar- 
itime law,  the  city  was  liable.  After  stating  the  first  proposition  more 
fully,  at  page  558  of  179  U.  S.,  at  page  214  of  21  Sup.  Ct,  45  L.  Ed. 
314,  the  court  proceeded  to  declare: 

*The  practical  destruction  of  a  uniform  maritime  law  which  must  arise 
from  this  premise  is  made  manifest  when  it  is  considered  that,  if  it  be  true 
that  the  principles  of  the  general  maritime  law,  giving  relief  for  every  charac- 
ter of  maritime  tort  where  the  wrongdoer  is  subject  to  the  jurisdiction  of 
admiralty  courts,  can  be  overthrown  by  conflicting  decisions  of  state  courts, 
it  would  follow  that  there  would  be  no  general  maritime  law  for  the  redress  of 
wrongs,  as  such  law  would  be  necessarily  one  thing  in  one  state  and  one  in 
another ;  one  thing  in  one  port  of  the  United  States  and  a  different  thing  in 
some  other  port  As  the  power  to  change  state  laws  or  state  decisions  rests 
with  the  state  authorities  by  which  such  laws  are  enacted  or  decisions  ren- 
dered, it  would  come  to  pass  that  the  maritime  law,  affording  reUef  for  wrongs 
done,  instead  of  being  general  and  ever-abiding,  would  be  purely  local — 
would  be  one  thing  to-day  and  another  thing  to-morrow.  That  the  confusion 
to  result  would  amount  to  the  abrogation  of  a  uniform  maritime  law  is  at 
once  patent.  And  the  principle  by  which  the  maritime  law  would  be  thus  in 
part  practically  destroyed  would  besides  apply  to  other  subjects  specially 
confided  by  the  Constitition  to  the  federal  government.  Thus,  if  the  local 
law  may  control  the  maritime  law,  it  must  also  govern  in  the  decision  of 
cases  arising  under  the  patent,  copyright,  and  commerce  clauses  of  the  Con- 
stitution. It  would  result  that  a  municipal  corporation,  in  the  exercise  of 
administrative  powers  which  the  state  law  determines  to  be  governmental, 
could,  with  impunity,  violate  the  patent  and  copyright  laws  of  the  United 
States  or  the  regulations  enacted  by  Congress  under  the  commerce  clause  of 
the  Constitution,  such  as  those  concerning  the  enrollment  and  licensing  of 
vessels.  This  follows  if  a  corporation  must,  for  a  wrong  by  it  done,  be  al- 
lowed to  escape  all  reparation  upon  the  theory  that,  though  ordinarily  liable 
to  sue  and  be  sued.  It  possessed  In  the  particular  matter  the  freedom  from 
suit  which  attaches  to  a  sovereign  state.'* 

An  analogous  question  was  decided  by  the  Supreme  Court  January 
5,  1915,  in  the  case  of  South  Covington  &  Cincinnati  Street  Railway 
Company  v.  City  of  Covington  et  al.,  235  U.  S.  537,  35  Sup.  Ct.  158, 
59  L.  Ed.  350,  where  it  was  held  that  certain  portions  of  an  ordinance 
of  the  city  of  Covington  relating  to  the  traffic  over  a  certain  street  rail- 
way line  were  void  as  being  in  conflict  with  the  exclusive  power  of  the 
United  States  over  interstate  commerce.  After  referring  to  certain 
principles  enunciated  in  the  Minnesota  Rate  Cases,  230  U.  S.  352,  33 
Sup.  Ct.  729,  57  L.  Ed.  1511,  the  court  said : 

"In  the  light  of  the  principles  settled  and  declared,  the  various  provisions 
of  this  ordinance  must  be  examined.  That  embodied  in  sections  1  and  6  makes 
It  unlawful  for  the  company  to  permit  more  than  one-third  greater  in  number 
of  the  passengers  to  ride  or  be  transported  within  its  cars  over  and  above  the 
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number  for  which  seats  are  provided  therein,  except  this  provision  shall  not 
apply  or  be  enforced  on  the  Fourth  of  July,  Decoration  Day  or  I^bor  Day,  and 
by  section  6  it  is  made  the  duty  of  the  company  operating  the  cars  within  the 
city  of  Covington  to  run  and  operate  the  same  in  sufficient  numbers  at  all 
times  to  reasonably  accommodate  the  public,  within  the  limits  of  the  ordinance 
as  to  the  number  of  passengers  permitted  to  be  carried,  and  the  council  is 
authorized  to  direct  the  number  of  cars  to  be  increased  sufficiently  to  accom- 
modate the  public  if  there  is  a  failure  in  this  respect  To  comply  with  these 
regulations,  the  testimony  shows,  would  require  about  one-half  more  than 
the  present  number  of  cars  operated  by  the  company,  and  more  cars  than  can 
be  operated  in  Cincinnati  within  the  present  franchise  rights  and  privileges, 
held  by  the  company,  or  controlled  by  it,  in  that  city.  Whether,  in  view  of 
this  situation,  this  regulation  would  be  so  unreasonable  as  to  be  void,  we 
need  not  now  inquire.  These  facts,  together  with  the  other  details  of  <H)era- 
tion  of  the  cars  of  this  company,  are  to  be  taken  into  view  in  determining  the 
nature  of  the  regulation  here  attempted,  and  whether  it  so  directly  burdens 
interstate  commerce  as  to  be  beyond  the  power  of  the  state.  We  think  the 
necessary  effect  of  these  regulations  is  not  only  to  determine  the  manner  of 
carrying  passengers  in  Covington  and  the  number  of  cars  that  are  to  be 
run  in  connection  with  the  business  there,  but  necessarily  directs  the  number  of 
cars  to  be  run  in  Cincinnati,  and  the  manner  of  loading  them  when  there, 
where  the  traffic  is  much  impeded  and  other  lines  of  street  railway  and  many 
hindrances  have  to  be  taken  into  consideration  in  regulating  the  traffia  If 
Covington  can  regulate  these  matters,  certainly  Cincinnati  can,  and  inter- 
state business  might  be  impeded  by  conflicting  and  varying  regulations  in 
this  respect,  with  which  it  might  he  impossible  to  comply.  On  one  side  of 
the  river  one  set  of  regulations  might  be  enforced,  and  on  the  other  side  quite 
a  different  set,  and  both  seeking  to  control  a  practically  continuous  movement 
of  cars.  As  was  said  in  Hall  v.  De  Cuir,  95  U.  S.  485,  489  [24  L.  Ed.  547], 
'commerce  cannot  flourish  in  the  midst  of  such  embarrassments.'  We  need  not 
stop  to  consider  whether  Congress  has  undertaken  to  regulate  such  inter- 
state transportation  as  this,  for  it  is  clearly  within  its  power  to  do  so,  and 
absence  of  federal  regulation  does  not  give  the  power  to  the  state  to  make 
rules  which  so  necessarily  control  the  conduct  of  interstate  commerce  as  do 
those  just  considered.*' 

In  the  case  of  The  Chusan,  Fed.  Cas.  No.  2,717,  Judge  Story  said: 

"In  the  exercise  of  this  admiralty  and  maritime  jurisdiction,  the  courts  of 
the  United  States  are  exclusively  governed  by  the  legislation  of  Congress  and, 
in  the  absence  thereof,  by  the  general  principles  of  the  maritime  law.  The 
states  have  no  right  to  prescribe  the  rules  by  which  the  courts  of  the  United 
States  shall  act,  nor  the  jurisprudence  which  they  shall  administer.  If  any 
other  doctrine  were  established,  it  would  amount  to  a  complete  surrender  of 
the  jurisdiction  of  the  courts  of  the  United  States  to  the  fluctuating  policy 
and  legislation  of  the  states.  If  the  latter  have  a  right  to  prescribe  any 
rule,  they  have  a  right  to  prescribe  all  rules  to  limit,  control,  or  bar  suits  in 
the  national  courts.  Such  a  doctrine  has  never  been  supported,  nor  has  it  for 
a  moment  been  supposed  to  exist,  at  least,  so  far  as  I  have  any  knowledge,  ei- 
ther by  any  state  court,  or  national  court,  within  the  whole  union.  For  my- 
self, I  can  only  say  that  during  the  whole  of  my  judicial  life,  I  have  ne?er, 
up  to  the  present  hour,  heard  a  single  doubt  breathed  upon  the  subject** 

It  IS  true  that  Congress,  in  vesting  in  the  District  Courts  exclusive 
cognizance  of  all  cases  of  admiralty  and  maritime  jurisdiction,  saved 
to  suitors  "the  right  of  a  common-law  remedy,  where  the  common  law 
is  competent  to  give  it"  (see  711  R.  S.;  U.  S.  Comp.  St.  1901,  p.  577); 
but  it  was  distinctly  adjudged  by  the  Supreme  Court  in  The  Moses 
Taylor  Case,  4  Wall.  431,  18  L.  Ed.  397,  that  the  right  so  saved  to 
suitors  "is  not  a  remedy  in  the  common-law  courts  which  is  saved, 
but  a  common-law  remedy."    In  speaking  of  the  same  saving  clause. 
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the  same  court  said,  in  the  case  of  Steamboat  Co.  v.  Chace,  16  Wall. 
532,534,21  L.Ed.  369: 

''Examined  carefully,  it  is  eyident  that  Ck>ngress  intended  by  that  provision 
to  allow  the  party  to  seek  redress  in  the  admiralty  if  he  saw  fit  to  do  so,  but 
not  to  make  it  compulsory  in  any  case  where  the  common  law  is  competent 
to  give  him  a  remedy.  Properly  construed,  a  party  under  that  provision  may 
proceed  in  rem  in  the  admiralty,  if  a  maritime  lien  arises,  or  he  may  bring  a 
suit  in  personam  in  the  same  jurisdiction,  or  he  may  elect  not  to  go  into  ad- 
miralty at  all,  and  may  resort  to  his  common-law  remedy  in  the  state  courffe, 
or  in  the  Circuit  Courts  of  the  United  States  if  he  can  make  proper  parties 
to  gi?e  the  Circuit  Court  jurisdiction  of  his  case." 

But  whether  the  party  whose  rights  arise  under  and  by  virtue  of 
the  maritime  contract  seeks  redress  in  rem  in  admiralty,  or  by  suit  in 
personam  in  the  same  jurisdiction  (as  the  present  defendant  in  error 
did),  the  rights,  obligations,  and  liabilities  of  the  respective  parties  to 
the  contest  must,  in  my  opinion,  be  measured  by  the  maritime  law; 
otherwise,  the  rights,  obligations,  and  liabilities  growing  out  of  such 
maritime  contracts  are  subject  to  and  may  be  governed  by  the  varying 
provisions  of  the  state  Legislatures,  and  there  would  be  no  force  to 
the  decision  of  the  Supreme  Court  in  The  Moses  Taylor  Case  that  the 
right  saved  to  suitors  by  section  711,  R.  S.  (U.  S.  Comp.  St.  1901,  p. 
577),  "is  not  a  remedy  in  the  common-law  courts,  but  a  common-law 
remedy."  See  Schuede  v.  Zenith  S.  S.  Co.  (D.  C.)  216  Fed.  566,  and 
cases  there  cited. 

It  is  undisputed  that  the  provisions  of  the  Employers'  Liability  Act 
of  the  state  of  Oregon,  which  the  court  below  in  effect  instructed 
the  jury  controlled  the  present  case,  imposed  greater  liability  upon 
the  plaintiff  in  error  than  does  the  maritime  law,  among  other  things, 
in  making  the  defendant  liable  for  its  failure  to  have  the  Camino  pro- 
vided with  "a  system  of  communication  by  means  of  signals,"  so  that 
at  all  times  there  could  be  prompt  and  efficient  communication  between 
the  operator  of  the  motive  power  and  all  other  employes. 

It  is  my  understanding  of  the  admiralty  law  that  it  is  broad-gauge, 
and  embraces  all  maritime  contracts,  maritimes  torts,  and  maritime  in- 
juries, and  applies  to  all  vessels  engagecl  in  transportation,  whether 
upon  inland  waters  or  upon  the  seas.  It  applies  to  ships  in  commis- 
sion, whether  lying  in  the  water  alongside  a  wharf  or  suspended  in  a 
dry  dock  for  repairs.  The  Supreme  Court  did  not  consider  the  steam- 
ship Jefferson,  involved  in  the  case  reported  in  215  U.  S.  130,  30  Sup. 
Ct.  54,  54  L.  Ed.  125,  17  Ann.  Cas.  907,  on  "shore"  because  she  was 
out  of  the  water  and  in  a  dry  dock,  but,  on  the  contrary,  that  she  was, 
in  that  situation,  just  as  much  within  the  jurisdiction  of  admiralty  as 
she  was  while  lying  in  the  water  moored  to  the  wharf.  In  the  case 
of  Leathers  v.  Blessing,  105  U.  S.  626,  26  L.  Ed.  1192,  an  action  of 
tort,  the  same  court  held  that  the  jurisdiction  in  admiralty  was  not 
ousted  by  the  fact  that  when  the  wrong  was  done  on  the  vessel  by  the 
neghgence  of  the  master  she  had  completed  her  voyage  and  was  se- 
curely moored  at  a  wharf  where  her  cargo  was  about  to  be  discharged, 
saying  (105  U.  S.  628,  26  L.  Ed.  1192) : 

'The  only  question  raised  by  the  appellants  is  as  to  whether  the  suit  was 
one  of  admiralty  jurisdiction  in  the  District  Court.  They  maintain  that  juris- 
diction of  the  case  belonged  exclusively  to  a  court  of  common  law.    Attention 
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is  directed  to  the  fftcts  that  the  Circuit  Gaurt  did  not  find  that  the  libelant  was 
an  officer,  seaman,  passenger,  or  freighter,  or  that  he  had  any  oHinectioD  with 
the  vessel,  or  any  business  upon*  her  or  about  her,  except  that  when  he  went  on 
board  of  her  he  was  expecting  a  consignment  of  cotton  seed  by  her,  and  went 
on  board  to  ascertain  whether  it  had  arrived,  and  that  the  vessel  had  fuUy 
completed  her  voyage  and  was  securely  moored  at  the  wharf  at  the  time  the 
accident  occurred.  It  is  urged  that  the  case  is  one  of  an  injury  received  by  a 
person  not  connected  with  the  vessel  or  her  navigation,  through  the  carelesa- 
uess  or  neglect  of  another  person,  and  that  the  fact  that  the  person  goilty  of 
negligence  was,  at  the  time,  in  control  of  a  vessel  whldi  had  been  previously 
engaged  in  navigatingt  waters  within  the  jurisdiction  of  the  admiralty  conrts 
of  the  United  States  cannot  give  jurisdiction  to  such  courts.  Althoa^  a  sfoit 
might  have  been  brought  in  a  common-law  court  for  the  cause  of  action  sued 
on  here,  the  District  Court,  sitting  in  admiralty,  had  jurisdiction  of  this  suit 
The  vessel  was  water-borne  in  the  Mississippi  river  at  the  time,  laden  with 
an  undischarged  cargo,  having  just  arrived  with  it  from  a  voyage.  The  find- 
ings sufficiently  show  that  her  cargo  was  to  be  discharged  at  the  place  where 
she  was  moored.  Therefore,  although  the  transit  of  the  vessel  was  completed, 
she  was  still  a  vessel  occupied  in  the  business  of  navigation  at  the  time.  Tlie 
facts  that  she  was  securely  moored  to  the  wharf,  and  had  communication  with 
the  shore  by  a  gangplank,  did  not  make  her  a  part  of  the  land  or  deprive  her 
of  the  character  of  a  water-borne  vessel." 

I  do  not  understand  it  to  be  questioned  that  the  work  of  the  steve- 
dore in  the  present  case  was  maritime  in  character ;  certainly  it  can- 
not be  successfully  denied.  1  Cyc,  p.  833,  and  note  to  the  case  of 
Baltimore  Steam  Packet  Co.  v.  Patterson,  106  Fed.  736,  45  C.  C.  A. 
575,  66  L.  R.  A.  193,  and  numerous  cases  there  cited.  See,  also,  the 
decisions  of  this  court  in  the  cases  of  Pacific  Mail  S.  S.  Co.  v.  Schmidt, 
214  Fed.  513,  518,  130  C.  C.  A.  657;  Campbell  v.  Hackfeld  &  Co.,  125 
Fed.  696,  62  C.  C.  A.  274.  Indeed,  the  action  here  was  brought,  as 
has  been  seen,  against  the  general  agent  of  the  owner  of  the  ship,  not 
against  the  head  stevedore  of  whom  mention  is  made  in  the  opinion 
of  the  court.  Nevertheless  it  is  now  held  by  the  majority  of  this  court 
that  because,  while  so  engaged  in  the  discharge  of  the  ship,  defendant 
in  error  was  standing  on  the  wharf,  admiralty  could  have  no  jurisdic- 
tion of  his  alleged  cause  of  action  growing  out  of  his  injury,  and  that 
the  federal  court  in  which  the  action  was  brought  rightly  applied  to 
the  rights  and  liabilities  of  the  respective  parties,  not  the  admiralty 
law,  but  the  conflicting  provisions  of  a  state  statute. 

I  respectfully  dissent. 


(226  Fed.  598) 

POWER  &  IRRIGATION  CO.  OF  CLEAR  LAKE  v.  CRAIG  et  al 
(Circuit  Court  of  Appeals,  Ninth  Circuit    October  4,  1915.) 
No.  2521. 

Courts  ^=»312—nJuRi8DicTioN— Federal  Court. 

Where  complainant's  assignors  were  not  «ititled  to  sue  In  federal 
court,  complainant  cannot,  Its  bill  being  based  on  defendants'  fraud, 
committed  to  defeat  rights  growing  out  of  contracts  assigned  to  com- 
plainant, sue  in  federal  court,  for  the  suit,  being  one  by  an  a^gnee  of 
choses  in  action,  is  governed  by  the  rule  that  in  sudi  case  the  assignee 
cannot  sue  in  the  federal  courts  where  the  assignor  could  not 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent  Dig.  §§  865-875;  Dec: 
Dig.  <®=>312.] 

^z^For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  o£  the  Northern  District  of  California;  Maurice  T. 
Dooling,  Judge. 

Bill  by  the  Power  &  Irrigation  Company  of  Clear  Lake,  a  corpora- 
tion, against  Joseph  Craig  and  others.  From  a  judgment  dismissing 
the  suit,  complainant  appeals.    Affirmed. 

This  is  an  appeal  from  a  judgment  dismissing  the  suit  because  of  that 
provision  of  the  federal  statutes  prohibiting  the  District  Court  from  taking 
cognizance  of  any  suit  to  recover  upon  any  chose  in  action  in  favor  of  an 
assignee  unless  such  suit  might  have  been  prosecuted  in  such  court  to  recover 
upon  such  chose  in  action  if  no  assignment  had  been  made. 

The  bill  in  the  case  Is  necessarily  very  long.  In  substance,  It  is  alleged: 
That  in  the  county  of  Lake,  state  of  California,  there  is  situated  an  extensive 
lake  known  as  Clear  Lake,  the  outlet  of  which  is  a  stream  known  as  Cache 
creek,  which  said  stream  flows  in  a  general  southerly  and  easterly  direction 
through  the  counties  of  Lake,  Colusa,  and  Yolo,  finally  emptying  the  waters 
hito  the  Sacramento  river.  That  in  the  winter  season,  and  particularly  in 
times  of  flood  and  seasonal  rainfall,  the  lake  rises  to  a  height  of  more  than 
10  feet  above  low-water  mark,  as  said  low-water  mark  is  established  by 
the  Geological  Survey  of  the  United  States  government.  That  the  difllerence 
in  the  quantity  of  the  water  in  the  lake  between  low  and  high  water  mark 
is  22,446,000,000  cubic  feet.  That  during  the  season  of  high  water  vast  quan- 
tities from  the  lake  are  discharged  through  Cache  creek  into  the  said  Sacra- 
mento river,  where  they  are  lost  and  wasted.  That  lying  \N-ithin  the  counties 
of  Yolo,  Colusa,  and  Solano  are  about  200,000  acres  of  land,  which  are  arid  and 
in  need  of  Irrigation,  the  value  of  which  will  be  largely  increased  if  water  for 
irrigation  purposes  is  supplied  to  them.  That  if  the  water  thus  discharged 
through  Cache  creek  can  be  impounded  in  the  lake  by  raising  it  a  height 
of  10  feet  above  the  established  low-water  mark,  all  of  the  said  area  can  be 
irrigated  therewith  by  and  through  a  system  of  canals  leading  from  a  proper 
and  convenient  point  on  the  creek.  That  the  said  lake  is  situate  at  a  mean 
devation  of  1,825  feet  above  the  level  of  the  sea,  and  that  its  waters,  if  so 
stored  and  conserved,  will  not  only  be  available  for  irrigation  as  aforesaid, 
bnt  will  also  be  available  for  electrical  power,  without-  the  use  for  the  one 
purpose  in  any  manner  conflicting  or  interfering  with  the  use  for  the  other 
purpose,  and  that  between  40,000  and  45,000  electrical  horse  power  can  be  pro- 
duced during  the  entire  year  by  such  use  of  said  waters,  and  a  much  greater 
amount  can  be  produced  thereby  during  the  period  of  seasonal  rainfall. 

That  in  the  year  1906  three  corporations  were  organized  for  the  purpose 
of  acquiring  and  utilizing  the  aforesaid  lake,  creek,  and  waters  for  tiie  pur- 
poses aforesaid.  That  one  of  said  corporations  was  called  Central  Counties 
Land  Company;  another,  California  Industrial  Company;  and  the  third. 
Central  California  Power  Company — all  of  which  it  was  intended  should 
work  together  harmoniot.sly.  That  it  was  Intended  that  the  Central  Coun- 
ties Land  Company  should  acquire  and  own  all  of  the  land  fronting  upon 
the  said  lake  above  the  aforesaid  ten  foot  level ;  thar  the  California  Indus- 
trial  Company  should  own  the  riparian  rights  in  said  lake,  and  the  fee-simple 
or  overflowage  rights  to  all  of  the  lands  around  the  borders  of  the  lake  below 
the  aforesaid  ten  foot  le^'el;  that  the  California  Industrial  Company  should 
erect  a  dam  at  or  near  the  mouth  or  outlet  of  the  lake  and  should  sell  and 
dispose  of  the  water  to  be  conserved  and  impounded  therein,  for  power,  ir- 
rigation, domestic,  and  other  public  uses  and  purposes.  That  it  was  intended 
that  the  Central  California  Power  Company  should  acquire  from  the  Cali- 
fornia Industrial  Company  the  right  to  use  the  said  waters  for  the  genera- 
tion of  electricity  and  electrical  power,  and,  to  that  end,  that  it  should  build 
aU  necessary  ditches,  flumes,  tunnels,  canals,  and  power  houses,  and  should 
Install  such  hydroelectrical  machinery  and  such  transmission  lines  as  would 
properly  apply  the  electrical  energy  so  to  be  used,  to  public  uses. 

That  for  a  number  of  years  prior  to  the  organization  of  the  said  three  cor- 
porations last  above  named,  the  defendant  Yolo  County  Consolidated  Water 
Company  had  diverted  the  natural  flow  of  said  Cache  creek,  during  the  ir- 
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rigating  season,  for  the  purpose  of  irrlgatliig  lands  in  Yolo  connty,  an^  had 
Irrigated  therewitli  in  an  inefficient  and  unsatisfactory  manner  frwn  5,000 
to  10,000  acres  of  land,  and  had  built  about  50  miles  of  canals,  and  that 
divers  farmers  or  farming  neighborhoods  had  built  laterals  leading  to  said 
canals  to  the  extent  of  about  200  miles  in  length.  That  the  quantity  of 
water  supplied  during  the  irrigating  season  through  such  canals  and  laterals 
varied  greatly  at  different  times,  but  at  no  time  exceeded,  or  ever  has  ex- 
ceeded, 100  second  feet,  and  frequently  no  water  whatever  reached  said 
iatcrala 

That  on  the  19th  day  of  January,  1907,  the  defendant  Oapay  Ditch  Com- 
pany, a  corporation,  owned  8,789  shares  of  the  capital  stock  of  the  defendant 
Yolo  County  Consolidated  Water  Company  out  of  a  total  of  9,924  shares,  or 
thereabouts,  which  had  been  issued  by  the  said  defendant  Yolo  County  Con- 
solidated Water  Company,  and  the  balance  of  the  said  shares  Issued,  save 
60  or  thereabouts,  were  owned  in  divers  proportions  by  the  Bank  of  Wood- 
land, a  corporation,  Stephens  Agricultural  &  Live  Stock  Company,  a  cor- 
porati(»i,  Kate  S.  Craig,  J.  Lu  Stephens,  L.  D.  Stephens,  J.  J.  Stephens,  P. 
N.  Ashley,  N.  A.  Hawkins,  and  the  defendant  Joseph  Craig. 

That  the  said  corporations  Central  Counties  Land  Company,  California  In- 
dustrial Company,  and  Central  California  Power  Company  proceeded  to  carry 
out  the  plans  above  stated,  and,  to  that  end,  between  the  fall  of  1906  and 
the  1st  day  of  June,  1911,  purchased  lands  and  overflowage  rights  in  and 
about  Clear  Lake,  caused  water  locations  to  be  made,  pipe,  tunnel,  ditch, 
canal,  and  conduit  lines  to  be  surveyed,  and  did  and  performed  other  acts 
and  things  in  and  about  the  said  enterprise,  at  a  total  cost  of  about  $1,000,000. 

That  on  said  19th  day  of  January,  1907,  one  E.  P.  Vandercook  made  and 
entered  into  an  agreement  in  writing  with  the  said  defendants  Capay  Ditch 
Company  and  Joseph  Craig,  and  with  the  other  above-named  owners  of  the 
capital  stock  of  said  defendant  Yolo  County  Consolidated  Water  Company, 
which  said  agreement  was  and  is  in  the  words  and  figures  following,  to  wit: 

"This  agreement,  made  and  entered  into  this  19th  day  of  January,  1007, 
by  and  between  E.  P.  Vandercook,  the  party  of  the  first  part,  and  the  Capay 
Ditch  Company,  a  corporation,  the  Stephens  Agricultural  &  Live  Stock  Com- 
pany, a  corporation,  the  Bank  of  Woodland,  a  corporation,  J.  Craig,  Kate  S. 
Craig,  J.  L.  Stephens,  L.  D.  Stephens,  J.  J.  Stephens,  P.  N.  AshFey,  and  N. 
A.  Hawkins,  the  parties  of  the  second  part,  witnesseth: 

**That  the  party  of  the  first  part  agrees  to  buy,  and  the  parties  of  the  sec- 
ond part  agree  to  sell  all  of  the  capital  stock  of  the  Yolo  County  Consoli- 
dated Water  Company  owned  by  the  parties  of  the  second  part  and  being  in 
the  aggregate  more  than  seventy-five  per  cent,  of  the  whole  of  said  capital 
stock ;  the  number  of  shares  owned  by  each  of  the  parties  of  the  second  part 
being  set  down  opposite  the  signatures  of  the  parties  hereto. 

"And  the  price  therefor  shall  be  the  sum  of  forty-five  dollars  per  share, 
payable  as  follows,  to  wit,  the  sum  of  fifty-one  thousand  two  hundred  and 
fifty  dollars  already  paid  thereon,  receipt  of  which  is  hereby  acknowledged 
and  the  balance  in  the  manner  and  time  as  follows,  to  wit,  the  sum  of  forty 
thousand  dollars  to  be  paid  in  the  stock  of  the  Central  Counties  Land  Com- 
pany, a  corporation,  taken  at  seventy-five  per  cent  of  its  face  or  par  value, 
to  be  Issued  and  delivered  upon  the  signing  of  this  agreement  and  with  the 
guarantees  accompanying  said  stock ;  and  the  balance  in  cash  and  bonds  as 
follows,  to  wit:  The  sum  of  three  dollars  and  thirty-three  cents  per  share  in 
gold  coin  on  the  15th  day  of  January,  1908,  and  the  sum  of  three  dollars 
and  thirty-three  cents  per  share  in  gold  coin  on  the  15th  day  of  July,  1906, 
and  the  sum  of  three  dollars  and  thirty-four  cents  per  share  in  gold  coin  on 
the  15th  day  of  January,  1909,  and  the  balance  in  the  bonds  of  Central  Cali- 
fornia Power  Company,  a  California  corporation,  taken  at  ninety  per  cent,  of 
their  par  value,  said  bonds  to  be  issued,  deposited  and  delivered  as  herein- 
after stated.  The  amount  of  said  bonds  will  be  two  hundred  fifty-eight 
thousand  seven  hundred  and  fifty  ($258,750)  dollars,  provided  the  whole 
amount  of  the  capital  stock  of  the  Yolo  County  Consolidated  Water  Company 
is  sold  and  delivered  under  the  terms  of  this  agreement  and  proportionately 
less  If  less  than  the  whole  of  said  capital  stock  be  so  sold  and  delivered- 

"It  Is  agreed  and  understood  that  any  of  said  stock  not  In  escrow  with  Call- 


Digitized  by  VjOOQIC 


POWER  A  IRRIGATION  CO.  OF  CLEAR  LAKE   V.  CRAIG  357 

fornia  Safe  Deposit  &  Trust  Company,  a  California  corporation,  and  held  by 
the  parties  of  the  second  part,  shall  be  properly  indorsed  and  placed  with 
the  said  California  Safe  Deposit  &  Trust  Company,  and  all  the  stock  of  the 
Yolo  County  Consolidated  Water  Company  hereby  sold  and  so  placed  in  es- 
crow shall  remain  in  escrow  with  the  banking  department  of  said  California 
Safe  Deposit  &  Trust  Company,  and  be  delivered  according  to  the  terms  of 
this  agreement 

"It  is  further  agreed  and  understood  that  the  bonds  of  said  Central  Cali- 
fornia Power  Company  herein  described  as  a  part  of  the  consideration  of  said 
sale,  shall  also  be  placed  in  escrow  with  said  California  Safe  Deposit  &  Trust 
Company,  as  soon  as  the  same  shall  be  issued,  to  be  held  and  delivered  accord- 
ing to  the  terms  of  this  agreement. 

"It  is  understood  that  the  party  of  the  first  part  will  purchase  and  pay 
for  all  other  capital  stock  of  the  Yolo  County  Consolidated  Water  Company 
which  may  be  offered  to  him  by  the  other  stockholders  thereof  upon  the 
game  terms  and  at  the  same  price  at  which  the  stock  of  the  parties  of  the 
second  part  is  by  this  agreement  sold  to  the  party  of  the  first  part 

"It  is  further  understood  and  agreed  that  all  the  lands  and  property  pur- 
chased from  the  Spring  Valley  Waterworks  and  its  associate  companies  and 
other  lands  owned  by  the  Yolo  County  Consolidated  Water  Company  border- 
ing on  Clear  Lake  and  Cache  creek  in  Lake  county  shall  be  transferred  to 
the  Central  Counties  Land  Company,  reserving  to  the  Yolo  County  Consoli- 
dated Water  Company  the  right  to  overflow  all  that  portion  of  said  lands 
lying  below  a  lake  level  of  seven  feet  and  four  Inches  above  the  government 
low-water  mark  of  said  lake,  such  conveyance  to  be  delivered  at  the  time  the 
stock  of  said  Central  Counties  Land  Company  is  issued  and  delivered  under 
the  terms  hereof. 

•The  stock  of  the  Yolo  Coimty  Consolidated  Water  Company  and  the  bonds 
of  the  Central  California  Power  Company  to  be  Issued  and  placed  in  escrow 
nnder  the  terms  of  this  agreement  shall  remain  with  California  Safe  De- 
posit &  Trust  Company  until  all  cash  payments  nerein  provided  to  be  paid 
are  fully  made  and  until  the  parties  of  the  second  part  have  been  furnished 
with  a  copy  of  the  proceedings  of  Central  California  Power  Copmany,  cer- 
tified by  its  secretary  to  be  correct,  showing  that  the  bonds  of  said  com- 
pany, and  until  said  bonds  shall  have  a  market  value  of  ninety  per  cent, 
of  their  par  value:  whereupon  the  said  California  Safe  Deposit  &  Trust 
Company  shall  deliver  the  stock  of  the  Yolo  County  Consolidated  Water 
Company  to  the  party  of  the  first  part  and  the  said  bonds  to  the  parties 
of  the  second  part;  provided,  however,  that  at  any  time  after  said  bonds 
have  been  issued  and  placed  in  escrow  any  one  or  number  or  all  of  the 
parties  of  the  second  part  at  his  or  their  option  shall  be  entitled  to  receive 
his  or  their  proportion  of  said  bonds,  together  with  the  additional  bonds 
at  the  price  herein  named  for  his  part  of  any  cash  payments  remaining  un- 
paid, upon  his  delivering,  or  causing  to  be  delivered,  liis  or  their  said  stock 
to  the  party  of  the  first  part 

"It  is  further  understood  and  agreed  that  any  and  all  moneys  which  may 
be  expended  by  Yolo  County  Consolidated  Water  Company,  with  the  con- 
sent of  the  party  of  the  first  part,  for  permanent  betterments  or  improve- 
ments or  for  the  acquisition  of  any  additional  property  required  for  the  wa- 
ter system  and  storage  of  water,  pending  this  agreement,  shall  be  repaid 
to  said  company  by  the  party  of  the  first  part  with  interest  thereon  at  the 
rate  of  five  per  cent,  per  annum.  The  party  of  the  first  part  may  pay  all 
persons  from  whom  contracts  or  options  are  held  by  the  corporation,  or  may 
procure  extensions  of  the  options  to  such  time  as  will  protect  the  rights  of 
said  corporation  to  the  same  extent  that  they  are  now  protected  and  with 
the  same  latitude  of  time  now  held  by  said  corporation ;  all  such  payments 
and  extensions  shall  be  made  in  the  name  of  and  for  the  use  of  the 
Yolo  County  Consolidated  Water  Company,  excepting  as  hereinafter  provided. 

**The  party  of  the  first  part  further  agrees  and  covenants  that  he  will 
procure  at  his  own  expense  from  the  Yolo  County  Consolidated  Water  Com- 
pany a  grant  of  permanent  water  rights  upon  and  for  seven  thousand  acres 
of  land  belonging  to  the  parties  of  the  second  part,  it  being  expressly  pro- 
vided that  the  water  to  be  used  under  said  water  rights  is  to  be  supplied 
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and  paid  for  on  the  same  terms  and  conditions  tliat  water  Is  sold  to  other 
perscms  from  the  ditches  of  said  corporation. 

**The  parties  of  the  seccmd  part  hereby  undertake  and  agree  that  the 
shares  of  the  capital  stoclc  so  placed  in  escrow  and  sold  to  the  party  of  the 
first  part  shall  not  be  subject  to  any  Indebtedness  of  the  said  Yolo  Connty 
Consolidated  Water  Company,  or  to  any  lien  or  liability  and  that  the  said 
Yolo^  County  Consolidated  Water  Company  shall  not  be  indebted  in  any  snm 
whatever  when  said  stock  shall  be  finally  delivered  as  herein  provided  for 
excepting  only  the  bonded  debt  of  $225,000,  of  said  corporaticm  now  outstand- 
ing which  together  with  the  interest  hereafter  to  become  due  thereon  shall 
remain  a  liability  of  said  Yolo  County  Consolidated  Water  Company. 

"It  is  further  understood  and  agreed  that  the  Yolo  County  Consolidated 
Water  Company  is  entitled  to  receive  rights  of  way  across  all  property  now 
owned  by  the  stockholders  of  said  corporation,  who  are  parties  to  this  agree- 
ment, or  by  the  Bank  of  Woodland  or  any  other  corporation  or  company 
controlled  by  the  stockholders  of  said  Yolo  County  Consolidated  Water  C«n- 
pany;  said  rights  of  way  to  cover  rights  for  ditches,  fiumes,  dams,  power 
lines,  pole  lines  and  rights  to  flood  land  bordering  on  the  shores  of  Clear 
Lake  and  any  other  purpose  which  the  party  of  the  first  part  and  liis  as- 
sociates may  require  to  use  in  connection  with  the  business  of  supplying  wa- 
ter for  irrigation  and  domestic  purposes  and  the  development  and  transmis- 
sion of  power. 

"Said  parties  of  the  second  part,  in  consideration  of  the  executltm  of  this 
agreement  by  the  paity  of  the  first  part,  hereby  grant  unto  said  Yolo  County 
Consolidated  Water  Company,  and  to  its  successors  or  assigns,  forever,  rights 
of  way  over  all  of  their,  or  any  of  their  lands  for  such  ditches,  flumes,  dams, 
power  lines,  pole  lines,  and  for  such  other  purposes  and  uses  as  may  be 
necessary  or  useful  to  said  Yolo  County  Consolidated  Water  Company  in 
the  discharge  of  its  corporate  functions  and  the  development  of  its  business 
of  supplying  water  for  irrigating  and  domestic  purposes  and  the  development 
and  transmission  of  power ;  and  said  parties  of  the  sec(md  part  also  grant 
unto  Yolo  County  Consolidated  Water  Company,  and  to  its  successors  and 
assigns  forever,  the  right  to  overflow  all  of  their  or  any  of  their  lands  bor- 
dering on  Clear  Lake  to  the  extent  caused  by  raising  the  level  of  Clear  Lake 
a  perpendicular  distance  of  seven  (7)  feet  four  (4)  inches  above  the  low-water 
mark  established  by  the  United  States  government ;  and  said  parties  oi  the 
second  part  covenant  and  agree  that  they  and  each  of  them  will,  for  the 
purpose  of  fully  carrying  into  effect  the  grants  made  by  the  terms  of  this 
agreement,  make,  execute  and  deliver  to  said  Yolo  County  Consolidated  Wa- 
ter Company,  such  other  or  further  assurances  as  the  said  party  of  the  first 
part  may  be  advised  by  persons  learned  in  the  law  are  necessary  to  fully 
vest  in  said  Yolo  County  Consolidated  Water  Company  the  rights  herein 
granted. 

"It  is  further  understood  and  agreed  that  should  the  party  of  the  first 
part  fall  to  make  any  of  the  additional  payments  of  principal  or  interest 
herein  provided,  at  the  time  the  same  becomes  due,  or  fail  to  perform  his 
part  of  this  agreement,  then  in  that  event  the  undersigned  party  of  the  first 
part  shall  lose  all  rights  to  purchase  said  property  and  all  moneys  paid 
thereon  shall  be  retained  as  a  consideration  for  the  execution  of  this  agree- 
ment and  the  party  of  the  first  part  shall  have  no  right  to  recover  any  por- 
tion of  said  payments;  and  said  parties  of  the  second  part  in  that  event 
shall  have,  and  are  hereby  granted  the  right  to  purchase  for  the  sum  of 
three  hundred  and  fifty  thousand  dollars  the  right  to  overflow  all  the  lands 
bordering  on  Clear  Lake  to  the  extent  caused  by  the  raising  of  the  level  of 
C'lear  Lake  a  perpendicular  distance  of  seven  (7)  feet  four  (4)  inches  above 
the  low-water  mark  established  by  the  United  States,  whether  said  right 
shall  be  in  the  name  of  the  party  of  the  first  part,  or  any  other  associated 
persons,  corporation  or  company;  and,  in  said  event  of  such  failure,  said 
parties  of  the  second  part  shall  have  and  are  hereby  granted  the  right  to 
purchase  at  their  reasonable  market  value  any  land  needed  for  the  purpose 
of  erecting  dams  or  other  works  necessary  to  raise  the  level  of  Clear  Lake 
a  perpendicular  distance  of  seven  (7)  feet  four  (4)  inches  above  the  low-water 
mark  established  by  the  United  States 
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••It  Is  nnderstood  and  agreed  that  the  said  Yolo  County  Consolidated  Wa- 
ter Company  owns  the  ditches,  dams,  flumes,  rights  of  way  and  the  property 
now  being  used  by  it  and  in  the  event  that  legal  title  to  any  of  said  prop- 
erty is  not  vested  in  said  corporation  that  the  same  shall  be  transferred  to 
said  corporation  within  one  year  from  the  date  hereof. 

"It  is  further  understood  and  agreed  that  the  Yolo  County  Consolidated 
Water  Company  shall  be  entitled  to  receive  and  shall  receive  from  the  stock- 
holders of  said  corporation  and  from  any  corporation  controlled  by  said 
stockholders  all  riparian  rights  for  lands  bordering  on  Cache  creek  except 
the  right  to  take  water  from  said  Cache  creek  for  live  stock  and  domestic 
purposes. 

"It  is  further  understood  and  agreed  that  the  party  of  the  first  part  will 
pay  interest  on  all  the  outstanding  bonds  of  the  Yolo  County  Consolidated 
Water  Company  as  the  same  shall  hereafter  become  due  and  that  all  de- 
terred payments  on  the  purchase  price  of  said  stock  of  the  Yolo  County 
Consolidated  Water  Company  hereby  purchased  shall  bear  interest  at  the 
rate  of  five  per  cent  per  annum  payable  semiannually  from  date  hereof 
until  paid;  the  payment  of  the  amount  to  be  paid  in  bonds  of  Central  Cal- 
ifornia Power  Company  to  be  reckoned  or  computed  as  made  at  the  date  of 
the  acceptance  of  said  bonds  and  their  delivery  to  the  parties  of  the  second 
part;  and  all  net  income  of  the  Yolo  County  Consolidated  Water  Company 
arising  from  irrigation  or  otherwise  shall  be  applied  as  a  credit  on  said  in- 
terest. 

'^In  witness  whereof  said  parties  have  executed  this  agreement  the  day 
and  year  first  above  written. 
"[Signed]  E.  P.  Vandercook. 

"Capay  Ditch  Company— 8789  shares. 
"By  J.  Craig,  President, 
"and  L.  D.  Stephens,  Secretary. 
••Stephens   Agricultural  &  Live   Stock  Company, 

"400  shares. 
"By  J.  L.  Stephens,  President, 
"and  Nannie   Stephens,  Tem.   Secretary. 
"Bank  of  Woodland — 400  shares, 

"By  L.  D,  Stephens,  President, 
"and  J.  Craig,  Secretary. 
"J.  L.  Stephens. 
"N.  A.  Hawkins — 135  shares. 
"J.  J.  Stephens, 
"li.  D.  Stephens — 18  shares. 
"P.  N.  Ashley— 100  shares.  * 
"Kate  S.  Craig." 

The  bill  further  alleges  that  Vandercook,  at  the  time  of  entering  into  the 
contract  just  set  out,  was  acting  in  co-operation  with  the  Central  Counties 
Land  Company,  California  Industrial  Company,  and  Central  California  Pow- 
er Company;  that  pursuant  to  that  contract  Vandercook,  on  January  19, 
1907,  paid  to  the  parties  of  the  second  part  thereto  $91,250,  ^51,250  of  which 
was  paid  in  cash,  and  $40,000  of  which  was  paid  by  delivery  to  them  of 
533  shares  of  the  capital  stock  of  the  Central  Counties  Land  Company,  which 
shares  the  parties  of  the  second  part  to  the  contract  accepted  at  the  rate  of 
$75  a  share,  and  also  the  sum  of  $25  in  cash,  which  stock  and  cash  the  said 
parties  of  the  second  part  to  said  contract  of  January  19,  1907,  received 
from  Vandercook  in  lieu  of  and  as  a  substitute  for  cash  in  the  sum  of 
$40,000;  that  Vandercook  duly  delivered  to  the  California  Safe  Deposit  & 
Trust  Company  of  San  Francisco  bonds  of  the  Central  California  Power 
C<mipany  in  the  amount  of  $258,750  as  provided  for  in  the  contract  of  Jan- 
oary  19,  1907,  and  that  the  parties  of  the  second  part  to  that  contract,  and 
in  pursuance  thereof,  duly  deposited,  on  the  31st  day  of  January,  1907,  with 
the  California  Safe  Deposit  &  Trust  Company,  certificates  representing  9,- 
424  shares  of  the  capital  stock  of  the  Yolo  County  Consolidated  Water  Com- 
pany, and  at  divers  times  thereafter  deposited  with  the  California  Safe 
Deposit  &  Trust  Company  certificates  representing  440  additional  shares  of 


Digitized  by  VjOOQIC 


360  141  C.  C.  A.  REPORTS 

the  capital  stock  of  the  Yolo  County  Consolidated  Water  C<«ipany,  making 
A  total  of  9,864  shares  of  its  stock  so  deposited  in  escrow  with  the  Safe  De- 
posit &  Trust  Company  mentioned;  that  on  the  29th  of  March,  1907,  Van- 
dercook  paid  to  the  parties  of  the  second  part  to  said  contract  of  January 
19,  1907,  1^8,320.75,  being  the  amount  of  Interest  then  due  on  the  i)ur*!hai« 
price  of  said  stock  at  the  rate  of  5  per  cent  per  annum,  pursuant  to  the  terms 
of  said  contract  of  January  19,  1907;  and  that  thereafter,  to  wit,  November 
IS,  1907,  Vandercook  paid  to  the  parties  of  the  second  part  to  the  contract 
of  January  19,  1907,  the  sum  of  $19,570.75,  beln«  all  interest  then  due  oq 
the  bonds  and  on  the  purchase  price  of  said  stock,  and  all  interest  to  become 
duo  under  the  contract  to  and  including  April  1,  1908;  that  as  was  con- 
templated and  provided  for  in  the  ctmtract  of  January  10,  1907,  the  defend- 
ant Yolo  County  Consolidated  Water  Company  paid  out  and  expended  for 
the  acquisition  of  additional  property  for  a  water  system  and  for  the  stor- 
age of  water,  at  various  specified  times,  $80,060.50  in  the  aggregate,  all 
of  which  sums,  together  with  interest  due  thereon,  were,  pursuant  to  the 
terms  of  the  contract  of  January  19,  1907,  repaid  to  the  defendant  Yolo 
County  Consolidated  Water  Company  by  Vandercook,  at  certain  specified 
dates  and  in  certain  specified  sums ;  that  the  parties  of  the  second  part  to 
the  contract  of  January  19,  1907,  for  a  good  and  valuable  conslderaticm, 
Ojcroed  with  Vandercook  to  waive  and  did  waive  any  and  all  rights  conferred 
upon  them,  or  any  or  either  of  them.  In  and  by  that  certain  paragraph  of 
said  contract  of  January  19,  1907,  providing  that  "should  the  party  of  the 
lirst  part  (said  Vandercook)  fall  to  make  any  of  the  additional  payments 
if  principal  or  interest  herein  provided,  at  the  time  the  same  becomes  due, 
or  fall  to  perform  his  part  of  this  agreement,  then  in  that  event  the  under- 
signed party  of  the  first  part  shall  lose  all  rights  to  purchase  said  property 
and  all  moneys  paid  thereon  shall  be  retained  as  a  consideration  for  the 
execution  of  this  a^nreement,  and  the  party  of  the  first  pert  shall  have  no. 
rl^rht  to  recover  any  portion  of  said  payments." 

The  bill  further  alleges  that  the  authorized  Issue  of  the  capital  stock  of  the 
defendant  Yolo  County  Consolidated  Water  Company  was  10,000  shares,  and 
that  less  than  the  whole  amount  of  such  shares,  to  wit,  9,864  shares,  were 
sold  and  delivered  In  escrow  as  aforesaid ;  that  the  said  533  shares  of  the 
capital  stock  of  the  Central  Counties  Land  Company  were,  under  the  terms 
of  the  contract  of  January  19,  1907,  thereafter  Issued  and  delivered  to  the 
parties  of  the  second  part  thereto;  and  that  contemporaneously  with  such 
delivery  they  executed  to  Vandercook  an  Instrument  purporting,  and  supposed 
by  him  and  the  Central  Counties  Land  Company,  to  convey  to  that  company 
all  of  the  lands  referred  to  In  the  contract  of  January  19,  ^907,  as  having  been 
purchased  from  the  Spring  Valley  Water  Company  and  its  associate  com- 
panies, and  also  those  lands  owned  by  the  Yolo  County  Consolidated  Water 
Company  bordering  on  Clear  Lake  and  Cache  creek,  but  which  instrument  did 
not  In  fact  embrace  such  lands,  and  which  fact  was  well  known  to  the  parties 
of  the  second  imrt  to  the  contract  of  January  19,  1907 ;  that  It  was  the  true 
Intent  and  meaning  of  the  last-mentioned  contract  that  said  Spring  Valley 
property  should  be  conveyed  to  the  Central  Counties  Land  Company  free  and 
clear  of  any  and  all  liens  and  Incumbrances,  but  that.  In  fact,  the  said  lands 
had,  subsequent  to  their  conveyance  to  the  parties  of  the  second  part  to  the 
contract  of  January  19,  1907,  been  Incumbered  by  a  deed  of  trust  or  mortgage, 
given  to  secure  a  bonded  Indebtedness  of  $225,000,  the  lien  of  which  has  never 
been  removed ;  that  the  le?al  title  to  the  ditches,  dams,  flumes,  rights  of  way, 
and  property  above  referred  to  was  not,  at  the  date  of  the  contract  of  January 
19,  1907,  vested  In  the  defendant  Yolo  County  Consolidated  Water  Company, 
and  the  same  was  not  transferred  to  that  company  within  one  year  from  the 
date  of  that  contract,  as  therein  required;  that  the  defendant  Yolo  County 
Consolidated  Water  Company  did  not  receive  from  Its  stockholders,  and  from 
the  various  corporations  controlled  by  them,  as  provided  for  in  the  said  con- 
tract of  January  19,  1907,  all  riparian  rights  (except  the  right  to  take  water 
for  live  stock  or  domestic  purposes  for  lands  bordering  on  Cache  creek)  or 
any  riparian  rights  whatever;  that  Vandercook  did  not  make  to  the  parties 
of  the  second  part  to  the  contract  of  Jammry  19,  1907,  the  additional  pay- 
ment of  $3.33  a  share,  due  on  the  15th  day  of  January,  1908,  as  required  by 
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the  contract  of  January  19,  1907,  nor  did  he  make  the  additional  payment  of 
13.33  per  share,  due  July  15,  1908,  as  thereby  required,  nor  did  he  make  the 
additional  payment  of  $3.34  per  share,  due  January  19,  1909,  as  thereby  re- 
quired, but  by  the  agreement  of  all  the  parties  to  the  said  contract  of  January 
19,  1907,  the  provision  thereof  as  to  the  times  for  making  the  said  payments 
was  waived,  and  the  time  for  the  making  thereof  was  duly  and  regularly  ex- 
tended from  time  to  time,  and  the  time  for  making  the  said  payments  was  open 
on  the  24th  day  of  March,  1912,  when  the  said  agreement  was  rescinded,  as 
subsequently  alleged  in  the  bill ;  that  on  the  3d  day  of  Marc^,  1908,  the  de- 
fendants Craig  and  Capay  Ditch  Company  were  owners  and  holders  of  the 
capital  stock  of  the  said  Central  Counties  Land  Com^ny,  and  on  that  day 
entered  into  a  certain  agreement  for  the  merger  of  all  of  the  Interests  of  Van- 
dercook  under  the  contract  of  January  19,  1907,  and  all  of  the  capital  stock 
of  the  said  Central  Counties  Land  Company,  the  CaUfomla  Industrial  Com- 
pany, and  the  Central  California  Power  Company,  which  said  merger  agree- 
ment was  duly  signed  by  Vandercook  and  by  the  defendants  Craig  and  Capay 
Ditch  Company,  and  by  each  and  all  of  the  other  then  stockholders  of  the 
said  Central  Counties  Land  Company,  the  California  Industrial  Company, 'and 
the  Central  California  Power  Company,  and  which  said  merger  agreement  is 
in  the  words  and  figures  following,  to  wit: 

•*Thls  agreement,  made  and  entered  into  this  third  day  of  March,  1908,  be- 
tween the  undersigned,  shareholders  of  the  Central  Counties  Land  Company, 
the  Central  California  Power  Company,  the  California  Industrial  Company, 
and  E,  P.  Vandercook,  witnesseth: 

**That  whereas,  the  said  undersigned  stockholders  are  the  owners  respec- 
tively of  the  number  of  shares  in  the  said  respective  corporations  set  opposite 
their  signatures  hereto  and  being  all  of  the  issued  capital  stock  of  said  cor- 
porations. 

"And  whereas,  the  said  Vandercook  is  the  owner  of  an  option  to  purchase 
all  of  the  issued  capital  stock  of  the  Yolo  County  Consolidated  Water  Com- 
pany ;  and  is  the  owner  of  all  of  the  issued  capital  stock  of  the  California  In- 
dustrial Company ; 

"And  whereas,  the  Clear  Lake  Power  &  Irrigation  Company  is  desirous  of 
acquiring  the  stock  of  said  corporations  and  the  said  option. 

"Now  therefore,  it  is  agreed  as  follows: 

"(1)  That  all  of  the  capital  stock  in  the  said  corporations  held  by  the  sign- 
ers of  this  agreement  and  being  all  of  the  Issued  stock  of  said  corporations  and 
the  said  option  shall  be  transferred,  assigned,  set  over,  and  exchanged  to  and 
with  the  said  Clear  Lake  Power  &  Irrigation  Company,  in  consideration  of 
the  Issuance,  as  hereinafter  provided  for,  of  49,999  shares  of  the  capital  stock 
of  the  said  Clear  I^ke  Power  &  Irrigation  Company. 

"(2)  It  is  further  agreed,  that  the  said  Vandercook  shall  receive  16,777 
shares  out.of  said  49,999  shares  of  the  capital  stock  of  the  said  Clear  Lake 
Power  &  Irrigation  Company,  for  and  in  consideration  of  one  thousand  shares 
of  the  capital  stock  of  the  Central  Counties  Land  Company,  represented  by  cer- 
tificate numbers  41  and  102,  and  for  and  in  consideration  of  all  of  the  issued 
stock  of  the  California  Industrial  Company,  and  for  and  in  consideration  of 
7,867  shares  of  the  capital  stock  of  the  Central  California  Power  Company 
(which  said  option  and  stock  shall  be  turned  over,  as  aforesaid,  to  the  said 
Clear  Lake  Power  &  Irrigation  Company). 

"The  remaining  33,222  shares  of  the  said  49,999  shares  of  the  capital  stock 
of  the  said  Clear  Lake  Power  &  Irrigation  Company  shall  be  distributed  among 
the  parties  hereto  in  proportion  to  the  respective  amounts  actually  contributed 
by  them  or  their  assignors  or  predecessors  In  interest  to  the  assets  or  main- 
tenance of  said  corporations,  that  is  to  say,  for  each  $100  of  value  actually 
paid  in  or  contributed,  in  money  or  land,  by  the  parties  hereto  or  by  their 
assignors  or  predecessors  in  Interest  (exclusive  of  services  rendered)  to  the 
assets  or  maintenances  of  said  corporations  or  either  of  them  there  shall  be 
transferred  and  delivered  to  such  party  nine  and  one-half  shares  of  the 
capital  stock  of  the  said  Clear  Lake  Power  &  Irrigation  Company.  The 
amount  so  paid  or  contributed  in  money  or  land  by  the  parties  hereto  or  by 
the  assignors  or  predecessors  in  interest  is  set  forth  opposite  their  respective 
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Dames  and  is  hereby  accepted  by  eadi  of  the  signers  hereto  as  a  correct  state- 
ment of  the  amount  so  paid  or  c(Mitributed. 

**It  is  agreed  that  no  fractions  of  shares  of  stock  of  the  Clear  Lake  Power  & 
Irrigation  Company  be  issued  but  that  the  number  of  whole  shares  nearest  the 
fractional  number  shall  be  issued. 

**In  witness  whereof,  the  said  parties  have  hereunto  set  th^  hands  and 
seals  the  day  and  year  first  above  written. 

"Stockholders  in  the  Central  Counties  Land  Company. 

Shares  in 
Signature  of  Clear  Lake  Pow^ 

Stockholders.                         Share  Held.  Amt  Paid.        &  Irrigation  Ga 

Geo.  D.  Gray 200  $15,200.00  1,444 

Home  Realty  Co 24  1,824.00  173 

Anson  S.  Blake 60  3,800.00  361 

E.  P.  Vandercook 637  41,733^00  3,965 

E.  P.  Vandercook 1,000  Inc.  above  per  agreement 

E.  P.  Vandercook 25  1,875.00  178 

E.  P.  Vandercook,  Trustee, 

J.  S.  Herman,  Trustee 230  7,600.00  713 

Edward  O.  AUen 1  1.00  None. 

Ramon  Roca 500  38,000.00  3,610 

Oscar   Sutro 6  375.00  36 

Jose   Costa 5  375.00  36 

Newman  Kline. 50  5,000.00  475 

Jno.  L.  Clem,  Jr 15  1,140.00  107 

Hiram  W.  Johnscm 472  19,972.00  1,897 

Edward  O.  Allen.  Trustee 771  50,771.00  4,823 

A.  P.  Cornwall 10  760.00  72 

Capay  Ditch  Co., 

By  J.  Craig,  Pres. 

By  L.  D.  Stephens,  Sec. 

James   Conning 30  2,250.00  213 

A.  S.  D'Avila 390  7,150.00  679 

Emily  R.  Newton 580  30,580.00  2,905 

D.  N.  Duffy 100  7,600.00  722 

W.  D.  Huntington 36  2,700.00  256 

California  Industrial  Company. 

E.  P.  Vandercook All  issued  stock. 

Yolo  County  Consolidatel  Water  Company. 

E.  P.  Vandercook $61,250.00  5,819 

Stockholders  in  the  Central  California  Power  Company. 

Geo.  D.  Gray 200  Nothing  None 

Home  Realty  Co 25                             "  - 

Anson  S.  Blake 50                             "  *• 

E.  P.  Vandercook 7,867  Per  agreement 

Edward  O.   Allen 1  Nothing  N<»e 

Ramon   Roca 500                            "  ** 

*'Issue  for  these  holdings  is  covered  by  issue  for  holdings  in  Central  Coun- 
ties Land  Co. 

"Signed  by  all  other  stockholders.'* 

The  bill  further  alleges  that  the  document  referred  to  in  the  foregoing 
merger  agreement  as  "an  option  to  purchase"  is  the  agreement  of  purchase 
and  sale  of  January  19,  1907 ;  that  the  Clear  Lake  Power  &  Irrigation  Com- 
pany referred  to  in  the  merger  agreement  was  a  corporation  duly  organixed 
under  the  laws  of  California,  having  an  authorized  capital  of  $10,000,000, 
divided  into  100,000  shares  of  the  par  value  of  $100  each;  that  after  the 
execution  of  the  said  merger  agreement,  the  board  of  directors  of  the  said 
Clear  Lake  Power  &  Irrigation  Company,  at  a  regularly  called  meeting,  duly 
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adopted  a  resolution  reciting  the  said  merger  agreement  and  the  provision 
thereof  to  the  effect  'that  the  owners  of  the  issued  stock  In  the  said  cor- 
porations, and  the  owner  of  certain  rights  and  options,  shall  transfer  and 
convey  the  same  over  to  this  corporation  In  consideration  of  the  issuance 
of  49,999  shares  of  the  capital  stoclc  of  this  corporation,"  and  reciting  the 
opinion  of  its  board  of  directors  that  it  was  for  the  best  Interests  of  the 
corporation  to  issue  the  said  stock  "for  the  said  consideration,  and  thereby 
unite  the  Interests  in  certain  lands  about  Clear  Lake  and  certain  water 
rights  and  power  privileges,  and  certain  irrigation  interests,"  and  resolving; 

*That  this  corporation  will,  as  soon  as  the  said  stock  of  the  said  corpo- 
rations and  the  said  rights  referred  to  in  said  agreement  shall  be  ready  to 
be  passed  over  to  this  corporation,  issue  49,999  shares  of  its  capital  stock 
for  and  in  consideration  thereof;  and  the  president  and  secretary  of  this 
corporation  are  hereby  authorized,  empowered,  and  directed,  for  and  in  the 
name  of  this  corporation,  and  as  and  for  its  corporate  act,  to  carry  this 
resolution  into  effect  and  to  issue  in  an  appropriate  manner  for  that  pur- 
pose 49,999  shares  of  the  capital  stock  of  this  corporation  and  to  deliver 
the  same  to  the  respective  parties  entitled  thereto,  upon  receiving  the  sub- 
scribed capital  stock  of  the  Central  Counties  Land  Company,  the  Central 
California  Power  Company,  and  the  California  Industrial  Company,  and 
other  rights  and  property  referred  to  in  the  aforesaid  agreement  between 
the  stockholders  of  the  said  corporations  and  the  said  Et  P.  Vandercook, 
dated  the  3d  day  of  March,  1908." 

The  bill  further  alleges  that  thereafter!  the  said  Clear  Lake  Power  &  Ir- 
rigation Company  made  out  certiiicates  of  Its  shares  of  stock  to  the  num- 
ber and  in  the  manner  called  for  by  the  merger  agreement,  and  at  all  times 
thenceforward  held  the  same  in  readiness  for  delivery  upon  receiving  all 
the  shares  of  the  capital  stock  referred  to  In  that  agreement;  that  the  de- 
fendants Craig  and  Capay  Ditch  Company  were  the  owners  upon  the  books 
of  the  Central  Counties  Lcmd  Company  of  634  shares  of  its  capital  stock; 
but  that  they,  although  parties  to  the  merger  agreement,  refused,  and  at 
all  times  thenceforward  failed,  to  turn  in  their  said  stock  to  the  Clear  Lake 
Power  &  Irrigation  Company ;  that  the  latter  company  was  unwilling  to  is- 
sue any  of  its  capital  stock  unless  each  and  all  of  the  signers  of  the  merger 
agreement  should  unite  in  turning  in  all  of  the  said  stock;  Uiat  neverthe- 
less, by  the  mutual  consent  and  acquiescence  of  all  of  the  parties  to  the 
merger  agreement,  the  latter  "was  treated  as  an  accomplished  fact";  and 
that  the  parties  thereto  proceeded  to  transact  business  connected  with  the 
said  enterprise  in  the  name  of  the  Clear  Lake  Power  &  Irrigation  Com- 
pany, although  the  pdncipal  part  of  the  cost  and  expenses  thereof  was  borne 
by  the  Central  Counties  Land  Company. 

The  bill  then  alleges:  That  the  properties  in  question  are  of  great  value, 
and  proceeds  to  allege  a  fraudulent  conspiracy  between  the  defendants  Craig, 
William  A.  Brady,  Archibald  S.  White,  C.  L.  Parmalee,  George  H.  Hull,  Jr., 
Roy  M.  Pike,  and  White  &  Co.,  setting  forth  the  various  steps  alleged  to  have 
been  taken  by  the  alleged  conspirators  In  carrying  out  the  alleged  fraudulent 
scheme,  Including  the  alleged  breaking  of  the  said  Vandercook  contract  of 
January  19,  1907,  and  the  alleged  securing  by  the  alleged  conspirators  **for 
the  said  Yolo  Water  &  Power  Company,  and  indirectly  for  themselves  as 
stockholders  and  bondholders  therein,  all  of  the  properties  and  assets  of  said 
Central  Counties  Land  Company,  California  Industrial  Company,  and  Central  . 
California  Power  Company,  which  were  essential  to  the  aforesaid  enterprise," 
and  'that  the  various  acts  and  conduct  aforesaid  of  the  said  defendants  were 
planned,  Intended,  and  calculated  to  wreck  and  financially  ruin  and  destroy, 
as  aforesaid,  the  said  Central  Counties  Land  Company  and  Its  allied  corpora- 
tions, and  to  wreck  and  niln  and  destroy  the  said  merger.  That  said  plans 
have  to  that  extent  succeeded.  That  as  a  result  of  the  acts  and  conduct  of 
the  said  defendants,  as  aforesaid,  said  Central  Counties  Land  Company  and 
said  California  Industrial  Company  and  said  Central  California  Power  Com- 
pany were  unable  to  secure  money  or  means  with  which  to  continue  In  active 
business,  or  to  continue  In  existence  as  corporations.  That  for  failure  to 
pay  the  license  taxes  of  said  Central  Counties  Land  Company  for  the  year 
1911  due  to  the  state  of  California,  the  franchise  of  said  corporation  and  its 
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right  to  do  business  as  a  corporation  was  forfeited  on  the  SOth  day  of 
November,  1911.  Ihat  on  and  after  said  30th  day  of  November,  1911,  the  di- 
rectors of  the  said  Central  Counties  Land  Company,  including  the  defendant 
Joseph  Craig,  became  by  operation  of  law  trustees  of  said  corporation,  for 
the  purpose  of  winding  up  its  affairs,  and  said  directors  ever  since  have  con- 
tinued to  be  and  still  are  trustees  of  the  said  corporation,  although  said  de- 
fendant Craig  has  failed,  refused,  and  neglected  to  participate  in  the  winding 
up  of  the  affairs  of  said  corporation.  Tliat  on  the  9th  day  of  April,  1913,  the 
plaintiff  corporation  was  organized,  as  aforesaid,  under  the  laws  of  the  state 
of  Arizona.  That  the  organization  of  said  corporation  was  brought  about  at 
the  instance  of  divers  creditors  of  the  said  Central  Counties  Land  Company. 
That  the  creditors  of  said  last-named  corporation  were  each  and  all  persons 
who  had  been  defrauded  in  and  by  the  aforesaid  scheme  and  conspiracy.  That 
thereafter  the  claims  and  demands  of  all  the  creditors  so  far  as  known  to 
plaintiff,  against  said  Central  Counties  Land  Company,  amounting  to  $700,000 
or  thereabouts,  were  duly  assigned,  transferred,  and  set  over  unto  tliis  plain- 
tiff, or  agreed  to  be  so  assigned,  transferred,  and  set  over,  and  the  claims  oi 
all  the  creditors  of  said  California  Industrial  Company  and  of  the  said 
Central  Callfomia  Power  Company  were  likewise  transferred,  assigned,  and 
set  over  to  this  plaintiff,  and  thereupon  there  was  issued  to  various  creditors 
of  the  said  corporations,  in  consideration  thereof  and  excliange  therefor,  a 
total  of  3,500  shares  of  the  capital  stock  of  this  plaintiff,  of  the  par  value  of 
$100  each.  Tliat  thereafter  the  trustees  of  the  said  Central  Counties  Land 
Company,  In  partial  satisfaction  of  the  said  creditors*  claims,  sold,  assigned, 
transferred,  and  set  over  unto  this  plaintiff  all  of  the  assets  and  property, 
choses  in  action,  rights  and  equities  of  every  kind  and  character  arising  out 
of  the  transactions  herein  referred  to,  and  l)elonging  to,  the  said  Central 
Counties  Land  Company,  or  vested  in  them  as  trustees,  and  thereupon  said 
creditors*  claims  so  assigned  were,  by  agreement  between  plaintiff  and  said 
trustees,  satisfied  in  an  amoimt  in  excess  of  the  value  of  the  assets  so  re- 
ceived by  this  plaintiff  from  said  trustees,  and  due  and  pK^)er  provision  was 
made  for  paying  to  any  creditors  of  said  Central  Counties  Land  Company  who 
might  thereafter  be  discovered,  or  who  liad  not  so  assigned  his  claim  to  plain- 
tiff, a  just  and  true  pro  rata  of  his  or  their  claim  or  claims,  in  the  ratio  of 
the  total  amount  of  such  claims  to  the  total  value  of  all  of  the  assets  of  said 
Central  Counties  Land  Company,  and  said  transaction  was  duly  ratified  and 
approved  by  former  stockholders  of  said  Central  Counties  Land  Company 
owning  and  holding  more  than  two-thirds  of  the  capital  stock  of  said  defunct 
corporation;  and  thereafter  the  trustees  of  the  said  California  Industrial 
Company  and  the  trustees  of  the  said  Central  California  Power  Company 
(the  rights  of  each  of  said  last-named  corporations  to  do  business  having 
theretofore  been  forfeited  for  nonpayment  of  the  state  license  tax),  in  con- 
sideration of  the  cancellation  of  all  of  the  indebtedness  of  the  said  respective 
corporations,  have  sold,  assigned,  transferred,  conveyed,  set  over,  and  deliver- 
ed to  plaintiff  all  of  the  assets,  properties,  claims,  and  equities  of  every  kind 
and  character  belonging  to  the  said  two  last-named  defunct  corporations,  or 
belonging  to  or  vested  in  them  as  trustees  thereof.  That  the  assets  so  received 
by  plaintiff  were  of  less  value  than  the  outstanding  creditors'  claims  against 
said  corporations,  and  that  plaintiff's  stockholders  include  substantially  all 
of  the  creditors  of  said  defunct  corporation,  who,  as  aforesaid,  were  de- 
frauded by  the  said  scheme  and  conspiracy.  The  plaintiff  is  now  the  owner 
and  holder  of  all  of  the  aforesaid  properties,  rights,  choses  in  action,  equities, 
and  assets  formerly  owned  by  said  defunct  corporations  and  their  trustees. 
That  plaintiff  is  now  the  owner  and  holder  of  all  of  the  choses  in  action, 
rights,  and  equities  of  the  aforesaid  Central  Counties  Land  Company,  Call- 
fomia Industrial  Company,  and  Central  California  Power  Company,  and  of 
substantially  all,  if  not  all,  of  the  creditors*  claims  against  said  defunct 
corporations,  and  of  the  claims  of  the  trustees  of  said  defunct  corporations, 
including  all  choses  In  action,  rights,  and  equities  accrued  or  accruing  to 
them,  or  to  any  or  either  of  them,  by  reason  of  the  aforesaid  fraudulent  acts 
and  conduct  of  the  said  parties  to  the  said  fraudulent  scheme  and  conspiracy, 
and  of  the  defendant  Yolo  Water  &  Power  Company,  the  agent  and  instru- 
mentality of  the  said  conspirators  as  aforesaid.    That  plaintiff  has  a  capital 
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stock  of  $1,000,000,  and  that  $350,000  of  said  capital  stock  is  fully  paid  up 
and  issued  as  hereinabove  set  forth.  That  divers  secured  creditors  of  said 
defanct  Central  Counties  Land  Company  have,  by  agreement  with  certain 
stockholders,  and  for  adequate  and  valuable  consideration,  assigned  their 
mortgages  to  plaintiff,  and  the  lands  so  acquired  by  plaintiff  have  been  freed 
from  large  incumbrances  and  liens,  and  plaintiff  now  has  assets  of  a  value 
in  excess  of  its  issued  capital  stock,  and  is  in  a  condition  to  proceed  with  the 
aforesaid  enterprise." 

The  bill  further  alleges,  among  other  things,  that  the  complainant  now 
owns  or  controls  more  than  one-half  of  the  frontage  of  Clear  Lake,  including 
the  Spring  Valley  Ranch  and  dam  site  mentioned;  that  it  owns  and  holds 
water  appropriations  to  the  amount  of  500  second  feet  or  upwards  on  the 
lake,  made  under  the  statutes  of  the  state  of  California,  which  are  first  in 
time  and  first  in  ri^t,  and  that  it  has  followed  up  its  appropriations  by 
performing  the  required  work ;  that  under  and  by  virtue  of  such  appropria- 
tions it  has  the  right  to  erect  a  dam  upon  its  said  lands  at  the  mouth  of 
Clear  Lake,  to  divert  the  waters  thereof  for  the  purpose  of  generating  elec- 
tricity and  electrical  power,  and  for  purposes  of  irrigation ;  that  it  owns  and 
holds  more  than  7,000  acres  of  land  bordering  upon  or  now  overfiowed  by 
the  lake;  that  it  is  not  necessary  to  its  undertaking  for  the  complainant 
to  acquire  or  own  In  fee  simple  the  canal  or  ditch  system  and  laterals  now 
or  formerly  owned  or  controlled  by  the  defendant  Yolo  County  Consolidated 
Water  Company,  nor  is  it  necessary  that  the  complainant  should  have,  nor 
does  it  by  its  bill  seek,  a  return  of  the  stock  of  the  said  Yolo  County  Con- 
solidated W,ater  Company.  But  it  alleges  that  it  is  just  and  equitable  that 
there  be  made  In  this  suit  **an  equitable  condemnation,  whereunder  plaintiff 
shall  be  permitted  to  have  the  use  of  said  distributing  system  consisting  of 
canals  or  ditches  and  laterals  of  said  Yolo  County  Consolidated  Water  Com- 
pany for  the  purpose  of  conveying  the  waters  to  be  impounded  in  Clear  Lake 
by  it  to  the  persons  who  and  upon  the  lands  which  may  have  need  of  the 
same  for  irrigation ;  that  in  that  behalf  the  complainant  has  the  legal  and 
equitable  prior  right  to  divert  and  store  in  Clear  Lake,  for  the  purpose  of 
generating  electricity  and  electrical  power,  the  water  flowing  out  of  the  lake 
through  Cache  creek  at  all  seasons,  including  all  surplus  storm  or  flood  water, 
and  has  the  sole  and  prior  right  to  secure  a  permit  for  and  to  erect  a  dam 
for  said  purpose  at  or  near  the  outlet  to  the  lake;  that  by  reason  of  the 
matters  and  things  alleged  in  the  bill  the  complainant  *'also  owns  and  holds 
the  equitable  title  to  the  benefits,  if  any,  of  the  appropriation  and  location 
for  irrigation  purposes  which  defendant  Yolo  Water  &  Power  Company 
caused  to  be  posted  on  said  Spring  Valley  Ranch  and  recorded  on  May  29, 
1912,  as  aforesaid'' ;  that  by  reason  of  the  matters  and  things  alleged  in  the 
bill  the  complainant  is  in  equity  entitled  to  the  beneficial  enjoyment  "of 
all  of  the  aforesaid  contracts  so  made  as  aforesaid  with  said  land  owners 
for  the  sale  of  water  to  the  owners  of  the  50,000  acres  of  land  accessible  to 
the  said  canal  ^stem  of  defendant  Yolo  County  Consolidated  Water  Com- 
pany'* ;  that  defendants  Yolo  County  Consolidated  Water  Company  and  Yolo 
Water  &  Power  Company  are  entitled  to  the  usual  and  normal  fiow  of  Cache 
creek  at  the  times  and  seasons  and  to  the  extent  that  said  waters  were 
utilized  prior  to  the  incorporation  of  said  defendant  Yolo  Water  &  Power 
Company,  but  to  no  other  or  greater  extent,  and  that  the  defendant  Yolo 
Water  &  Power  Company  claims  to  own  all  of  the  stock  of  the  Yolo  County 
Consolidated  Water  Company;  that  said  Yolo  County  Consolidated  Water 
Company  is  the  owner  of  those  certain  canals  or  ditches,  together  with  their 
laterals,  situated  in  the  county  of  Yolo,  a  particular  description  of  which  is 
given  in  the  bllL  And  it  is  alleged  that  the  purpose  for  which  the  said 
ditches  were  constructed  was  the  diversion  of  the  natural  flow  of  Cadie 
creek  during  the  irrigating  season  beginning  about  May  1st  and  endhig  ordi- 
narily about  October  1st;  that  the  said  canals  or  ditches  have  a  combined 
Intake  capacity  of  about  500  second  feet;  that  the  defendant  Yolo  County 
Consolidated  Water  Company  and  the  defendant  Yolo  Water  &  Power  Com- 
pany have  not,  nor  has  either  of  them,  ever  utilized  the  said  ditches  to  their 
full  capacity;  that  the  natural  flow  of  Cache  creek  is  comparatively  small 
during  the  summer  months,  and  rapidly*  diminishes  towards  the  end  of  the 
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summer  season,  and  dnring  a  portion  of  the  Irrigating  season  there  is  at 
times  no  natural  flow  wbfltever  in  the  said  stream  or  In  the  said  ditx!hes; 
that  neither  the  defendant  Yolo  County  Consolidated  Water  Company  nor 
the  defendant  Yolo  Water  &  Power  Company  has  the  ri^ht  to  store  or  divert 
the  surplus  of  storm  waters  frcnn  the  said  creek  for  any  purpose;  tiiat  the 
waters  to  which  the  defendants  Yolo  County  Consolidated,  Water  Company 
and  the  Yolo  Water  &  Power  Company  are  entitled  are  Insufliclent  for  the 
Irrigation  of  all  of  the  lands  susceptible  of  being  irrigated  by  means  of  the 
said  ditchett  and  canals ;  that  the  purpose  and  intent  of  the  complainant  is 
to  reach  such  lands  with  suitable  canals,  ditches,  and  laterals,  and  to  furnish 
enough  additional  water  to  supply  any  deficiency  of  water,  and  that  the  said 
purposes  of  complainant  "can  be  accomplished  by  and  through  a  coDmi(m 
use  by  plaintiff  and  the  said  defendants  of  the  said  canals  or  ditches  and 
laterals";  that  the  use  in  common  with  said  defendants  of  said  ditches, 
canals,  and  laterals  will  in  no  way  destroy  or  diminish  the  defendants'  use 
thereof,  and  that  the  complainant  is  able  and  willing  to  pay  its  proper  pro- 
portion of  the  unkeep  and  a  proper  rental  to  the  said  defendants  for  the  said 
commcw  use  of  their  canal  system,  and  to  pay  to  them  a  Just  amount  for  the 
taking  of  an  easement,  servitude,  or  right  to  have  and  enjoy  such  use;  that 
if  sudi  conunon  use  is  not  permitted  It  will  be  necessary  for  the  complainant 
to  duplicate  the  said  canal  system ;  that  the  complainant  Is  informed  and 
believes  that  the  defendants  White,  Parmalee,  Hull,  Jr.,  Pike,  Phillips,  Brady, 
and  White  &  Co.,  are  large  stock  and  bond  holders  in  the  defendsjit  lolo 
Water  &  Power  Company,  either  in  their  own  names  or  in  the  names  of  other 
persons,  all  of  which  they  received  as  commissions  for  and  on  account  of 
their  participation  in  the  alleged  transactions;  that  over  $9,200,000  par 
value  of  the  said  bonda  of  the  defendant  Yolo  Water  &  Power  Company  are 
still  unissued  And  are  in  the  control  of  the  defendant  Oakland  Bank  of  Sav- 
ings ;  that  of  the  $800,000  par  value  or  thereabouts  which  have  been  issued 
a  large  number  are  In  the  possession  and  control  of  the  defendants  Craig, 
Parmalee,  White,  Brady,  Hull,  Jr.,  Phillips,  and  White  &  Co.,  they  having 
received  the  same  as  and  for  their  commission  and  profit  from  the  alleged 
fraudulent  scheme  and  conspiracy ;  that  the  defendants  Yolo  Water  &  Power 
Company,  Capay  Ditch  Company,  and  Yolo  County  Consolidated  Water 
Company,  have  acquired  certain  lands  and  overfiowage  rights  in  lands  borde^ 
ing  upon  Clear  Lake,  and  have  also  acquired  certain  riparian  and  other  rights 
m  and  to  lands  bordering  upon  Cache  creek,  all  of  which  lands  and  ri^ts 
are  essential  to  plaintiff^s  alleged  enterprise,  and  all  of  which  lands  'the 
said  defendants,  by  reason  of  the  matters  and  things  herein  set  forth,  am 
chargeable  with  as  trustees  of  this  plaintiff" ;  that  the  complainant  is  able 
and  willing  and  offers  to  submit  to  such  equitable  terms,  orders,  and  decrees 
in  the  premises  as  the  court  shall  deem  proper  as  a  condition  to  granting  the 
relief  prayed  for. 

Charles  S.  Wheeler  and  John  F.  Bowie,  both  of  San  Francisco,  Cal, 
for  appellant. 

S.  C.  Denson,  John  S.  Partridge,  Alan  C.  Van  Fleet,  A.  E.  Shaw, 
Bert  Schlesinger,  Denson,  Cooley  &  Denson,  Mastick  &  Partridge, 
and  Theodore  A.  Bell,  all  of  San  Francisco,  Cal.,  and  McKee  & 
Tasheira,  of  Oakland,  Cal.,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
EHstrict  Judge. 

ROSS,  Circuit  Judge  Caf ter  stating  the  facts  as  above).  We  think,  as 
did  the  court  below,  that  the  basis  of  the  suit  are  the  contracts  set  out 
in  the  bill,  and  that  as  the  complainant's  assignors  could  not,  for  that 
reason,  bring  it  in  the  federal  court,  neither  could  the  complainant,  be- 
cause of  the  provisions  of  the  statute  above  referred  to. 

The  Central  Counties  Land  Company,  the  California  Industrial  Corn- 
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pany,  and  the  Central  California  Power  Company,  referred  to  in  the 
briefs  as  the  "Allied  Corporations,"  through  whom  the  complainant 
claims  were,  according  to  the  averments  of  the  bill,  acting  in  co-opera- 
tion with  Vandercook,  who  held  a  contract  with  certain  of  the  defend- 
ants to  the  suit  for  the  purchase  of  the  stock  of  the  Yolo  County  Con- 
solidated Water  Company — which  is  the  contract  of  January  19,  1907 — 
after  which,  according  to  the  bill,  came  the  incorporation  of  the  Clear 
Lake  Power  &  Irrigation  C(Mnpany  and  the  merger  agreement.  It  was 
to  defeat  the  rights  growing  out  of  the  contracts  mentioned,  in  behalf 
of  Vandercook  and  the  Allied  Corporations  and  those  holding  under 
them,  that  the  alleged  wrongs  and  frauds  on  the  part  of  the  defendants 
are  alleged  to  have  been  done  and  committed.  We  do  not  see  how  it 
would  l^  possible  to  prove  the  case  made  by  the  bill  without  inquiring 
into  the  contracts,  their  subject-matter,  and  into  all  of  the  various  acts 
of  the  respective  parties  thereto  done  imder,  in  connection  with,  or  in 
respect  to  them.  In  short,  we  regard  it  as  clear  that  the  contracts, 
which  are  indiputably  choses  in  action,  constitute  the  real  foundation 
of  the  suit.  We  must  therefore  affirm  the  judgment. 
Judgment  affirmed. 


(226  Fed.  611) 

PENSACJOIA  STATE  BANK  v.  THORNBERRY  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     October  5,  1915.) 

No.  2628. 

1.  JijDoicENT  ^=5»489 — ^VALiDrrr— JuBisDicnoN. 

DefeDdants,  residents  of  Kentucky,  executed  and  delivered  a  note  to 
the  cashier  of  the  plaintiif,  Florida  bank,  which  he  agreed  to  discount 
with  another  bank.  After  representing  to  defendants  that  the  note  had 
been  destroyed,  he  pledged  it  as  collateral  to  another  bank,  and,  after 
taking  it  up,  delivered  it  to  the  bank  of  which  he  was  an  officer  as  secu- 
rity for  his  indebtedness  there.  Subsequently  the  cashier's  defaults  were 
discovered,  and  suit  was  instituted  against  defendants  in  Kentucky ;  the 
note  being  filed  there.  The  plaintiff  bank  was  nonsuited  as  to  that  note, 
and  thereafter  instituted  suit  against  the  cashier  in  the  Eastern  district 
of  lUinois.  The  note  was  not  in  the  district,  although  the  prayer  of  the 
suit  was  that  plaintiff  be  declared  to  have  its  cashier's  title  to  the  instru- 
ment. Defendants  were  served  with  citation  to  appear  and  set  up  their 
title.  Judicial  Code  (Act  March  3,  1911,  c.  231)  §  57,  36  Stat  1102  (Comp. 
St  1913,  §  1039),  declares  that,  in  any  suit  commenced  in  any  Circuit 
Court  to  enforce  any  lien  upon  personal  property  within  the  district,  an 
order  directing  any  absent  nonresident  defendant  to  appear  and  make  de- 
fense may  be  served  upon  him  wherever  found,  and  in  default  of  appear- 
ance the  court  may  entertain  jurisdiction  and  proceed  to  an  adjudication, 
which,  as  regards  such  absent  defendant,  shall  affect  only  the  property 
which  shall  have  been  the  subject  of  the  suit  and  under  the  jurisdiction 
of  the  court  within  the  district.  Ueld  that,  as  to  defendants  who  did  not 
appear,  the  decree  in  the  Illinois  district  was  a  nullity,  and  subject  to 
collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  M  924,  925 ;  Dec 
Dig.  «=»489.] 

2.  SUBBOOATION  ^=»11 — RiGHT  TO    SUBBOOATION. 

In  such  case,  though  the  cashier  paid  his  debt  to  the  bank,  with  which 
he  pledged  the  note,  with  funds  of  the  plaintiff,  and  later  transferred  the 

^=:>Por  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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note  to  plaintiff  bank  to  secare  his  Indebtedness  to  that  Instltntioii,  plain- 
tiff  was  not  subrogated  to  the  rights  of  the  creditor  bank,  for  it  was  not 
obliged  to  pay  Its  cashier's  debt,  and  If  the  payment  had  been  intention- 
al, the  right  of  subrogation  would  not  be  enforced  against  the  equity  of  a 
third  person. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  f  4 ;  Dec  Dig. 
«$==>11.] 

3.  Trusts  ^==>102 — Rssultino  Tbusts. 

In  such  case,  as  the  cashier  had  no  rights  in  the  note,  plaintiff  cannot 
assert  an  equitable  Uen  upon  It  on  the  theory  of  a  resulting  tmst,  not- 
withstanding the  usual  rule  that,  where  an  agent  uses  the  funds  of  bis 
principal,  a  resulting  trust  arises  In  equity,  giving  the  principal  an  equita- 
ble lien. 

[Kd.  Note. — Fcwr  other  cases,  see  Trusts,  Cent  Dig.  |  153;  Dec  Dig. 
«$==>102.] 

4.  Action  ^=»23 — Action  at  Law— Enfobcembnt  of  Equitablb  Riohtb. 

In  an  action  at  law  on  a  note,  equitable  rights,  such  as  subrogation, 
and  equitable  liens,  cannot  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  U  146-152;  Dec. 
Dig.  «=»23.] 

5.  Banks  and  Banking  ^s»116 — Knowledge  or  Cashieb — Notice  to  Ba>k. 

Where  a  bank  cashier,  who  received  a  note  for  discount  with  another 
Institution,  the  proceeds  to  be  used  to  buy  land  for  the  makers,  fraadu- 
lently  represented  to  them  that  he  had  destroyed  it,  and  then  pledged  it 
to  secure  his  own  debt,  his  own  bank,  from  which  he  appropriated  funds 
to  pay  his  debt,  cannot  assert  equitable  rights  In  the  note,  being  charged 
with  the  agent's  knowledge. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  S$  282- 
287 ;   Dec.  Dig.  «$==>116.] 

6.  Bills  and  Notes  ^=>333 — ^Actions— "Holdeb  in  Due  Couese." 

Semble,  under  Ky.  St  §  3720b,  subsecs.  52,  190,  declaring  that  a  Tiolder 
in  due  course"  Is  one  who  has  taken  an  Instrument  complete  and  regular 
on  its  face,  before  maturity,  without  notice  of  dishonor,  and  In  good  faith 
and  for  value,  and  that  a  holder  means  the  payee  or  Indorsee  of  a  bill  wbo 
is  in  possession  of  It,  or  the  bearer,  a  bank  from  which  its  cashier  took 
funds  to  discharge  his  debt  to  another  Institution  cannot  be  held  a  holder 
in  due  course  of  a  note  fraudulently  pledged  by  the  cashier  as  collateral 
for  his  debt 

[M.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  806-Sll; 
Dec.  Dig.  <g=>333. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Sec(«d  Series, 
Holder  In  Due  Course.] 

7.  fylMITATION    OF   ACTIONS  ^=»25 — ACTIONS    ON   NOTES — "NEGOTIABLE  PBOMIB- 

80RY  Note.*' 

Notwithstanding  the  implied  repeal  of  Ky.  St  §  483,  placing  negotiable 
notes  on  the  footing  of  bills  of  exchange,  by  Negotiable  Instruments  Act, 
f  3720b,  which,  in  subsection  184,  declares  that  every  unconditional  prom- 
ise in  writing  to  pay  on  demand,  or  at  a  fixed  or  determinable  future  time, 
a  sum  certain  in  money  to  order  or  bearer,  is  a  '"negotiable  promlssoiy 
note,"  action  upon  an  instrument  of  that  character,  when  negotiated  be- 
fore maturity,  is  barred  by  the  five-year  limitation  prescribed  by  section 
2515,  declaring  that  an  action  upon  a  bill  of  exchange  or  a  promissory 
note  placed  upon  the  footing  of  a  bill  of  exchange  shall  be  commenced 
within  five  years  after  accrual. 

[Kd.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  f  120; 
Dec.  Dig.  ^=>25. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Negotiable  Note.] 

^=s>Por  otlxer  caaea  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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&  Ltmitation  of  Actions  ^=>104%,  New,  vol.  6  Key-No.  Series — Tolling  of 
Statute — Nonsuit. 

While  Ky.  St.  §  2544,  provides  that,  in  all  cases  where  the  doing  of  an 
act  necessary  to  save  any  right  or  benefit  is  restrained  or  suspended  by 
injunction  or  other  lawful  restraint,  such  time  shall  not  be  estimated  in 
the  application  of  any  statute  of  limitations,  the  institution  by  plaintiff 
of  an  action  on  a  note,  which  at  the  mere  suggestion  of  the  court  that 
it  could  not  be  maintained  at  law  was  voluntarily  dismissed,  does  not 
operate  to  toll  the  statute. 

9.  Judgment  ^=»617 — Bab — Defenses — Oonstbuction. 

Where  a  decree  in  a  suit  on  a  note,  to  which  one  of  the  defendants  was 
a  party,  merely  adjudicated  that  plaintiff  was  a  holder  in  due  course,  and 
si>ecifically  provided  that  defendants  could  make  other  defenses,  such  de- 
fendant may  rely  on  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §§  1062,  1130, 
1131 ;   Dec.  Dig.  «$==>617.] 

10.  Trial  ^=»48 — Reception  of  Evidence. 

In  an  action  on  a  note,  where  only  one  of  the  defendants  was  precluded 
from  urging  want  of  consideration,  evidence  of  want  of  consideration  was 
properly  received. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §  120 ;  Dec.  Dig.  ^=» 
48.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Kentucky ;  Walter  Evans,  Judge. 

Action  by  the  Pensacola  State  Bank  against  J.  E.  Thomberry  and 
others.  There  was  a  judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

J.  B.  Baskin,  of  Louisville,  Ky.,  for  plaintiff  in  error. 
W.  T.  Ellis,  of  Owensboro,  Ky.,  for  defendants  in  error. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  and 
SANFORD,  District  Judge. 

SANFORD,  District  Judge.  This  is  an  action  at  law  brought  by 
the  Pensacola  State  Bank,  formerly  styled  the  Pensacola  Bank  &  Trust 
Company,  a  Florida  corporation,  the  plaintiff  in  error,  against  J.  E. 
Thomberry  and  others,  the  defendants  in  error,  citizens  and  residents 
of  Kentucky,  upon  a  promissory  note  for  $5,000.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the  defendants ;  and  the  plain- 
tiff has  brought  this  writ  of  error. 
The  essential  facts,  shown  by  the  undisputed  evidence,  are  these: 
On  April  23,  1906,  the  defendants,  at  Sebree,  Kentucky,  executed 
and  delivered  to  one  C.  J.  Scudamore,  who  was  then  cashier  of  the 
Pensacola  Bank,  a  promissory  note  for  $5,000,  negotiable  arid  payable 
at  the  First  National  Bank  of  Sebree,  on  or  before  May  15,  1907. 
This  note,  together  with  a  similar  note  for  $5,467.50,  was  executed 
and  delivered  by  the  defendants  to  Scudamore  for  the  sole  purpose  of 
being  discounted  at  a  bank  in  Nashville,  Tennessee,  and  realizing  for 
the  defendants  money  with  which  to  buy  a  tract  of  land  in  Florida, 
which  he  had  called  to  their  attention,  and  was  not  to  be  used  by  him 
for  any  other  purpose.    It  was  executed  and  delivered  to  him  with  the 

^s»For  oUier  cases  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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name  of  the  payee  left  blank,  with  the  understanding  that  this  blank 
was  to  be  filled  in  by  the  bank  discounting  the  note. 

On  April  26,  1906,  Scudamore  borrowed  $10,000  for  his  own  m- 
dividual  use  from  the  An>erican  National  Bank  of  Nashville,  and,  hav- 
ing filled  in  his  own  name  as  payee  of  this  note,  endorsed  and  deliv- 
ered it  to  the  American  Bank  as  collateral  security  for  his  individual 
loan,  without  the  knowledge  or  consent  of  the  defendants.  A  few 
days  later  he  notified  the  defendants  that  he  had  been  unable  to  dis- 
count the  note  and  had  destroyed  it ;  and  they  had  no  notice  that  he 
had  pledged  it  to  the  American  Bank  until  in  1908,  long  after  its  ma- 
turity, and  never  ratified  or  approved  the  pledge  in  any  manner.  He 
did  not  use  any  part  of  the  money  borrowed  from  the  American  Bank 
for  the  purchase  of  the  Florida  land ;  and  the  defendants  received  no 
consideration  whatever  for  the  note.  At  some  time,  not  shown  by  the 
proof,  but  claimed  by  the  plaintiff  to  have  been  before  the  pledge  to 
the  American  Bank,  he  also  affixed  the  name  of  one  C,  H.  Ramsey  as 
a  maker  of  the  note,  without  the  knowledge  or  consent  of  said  Ram- 
sey or  of  the  defendants. 

On  May  6,  1907,  shortly  before  the  maturity  of  the  note,  Scudamore 
paid  the  American  Bank  $5,000  on  his  loan  and  renewed  the  remainder; 
this  payment  being  made  by  drawing  his  own  check  for  $5,000  on  the 
Pensacola  Bank,  in  which  he  then  had  only  a  small  deposit  insufficient 
to  meet  the  check.  The  American  Bank  accepted  this  check  in  part 
payment  of  his  loan,  and  in  consideration  thereof  released  and  deliv- 
ered to  him  the  note  of  the  defendants  which  it  held  as  collateral.  It 
entered  this  check  on  its  books  as  a  charge  against  the  Pensacola  Bank, 
which  then  had  a  balance  with  it  of  less  than  $5,000,  and  on  the  same 
day  wrote  the  Pensacola  Bank,  notifying  it  of  this  charge  and  inclos- 
ing Scudamore's  check.  This  letter  was,  however,  received  by  Scuda- 
more, as  cashier  of  the  Pensacola  Bank,  and  concealed  by  him,  al- 
though he  acknowledged  its  receipt  to  the  American  Bank.  He  de- 
stroyed his  own  check  and  did  not  charge  it  against  himself  on  the  books 
of  the  Pensacola  Bank,  and  subsequently,  on  receiving  a  reconcile- 
ment from  the  American  Bank  showing  an  overdraft  against  the  Pen- 
sacola Bank,  concealed  the  real  situation  by  false  entries  on  the  bodes 
of  the  Pensacola  Bank ;  the  other  officers  of  the  Pensacola  Bank  know- 
ing nothing  of  these  transactions  until  scMne  time  in  1908,  when  Scuda- 
more's  fraudulent  conduct  was  discovered.  It  is  not  shown,  however, 
that  the  Pensacola  Bank  at  any  time  thereafter  questioned  the  correct- 
ness of  the  charge  made  against  it  by  the  American  Bank  by  reason 
of  Scudamore's  check,  or  ever  denied  its  liability  therefor  as  between 
it  and  the  American  Bank. 

After  re-obtaining  possession  of  the  note  from  the  American  Bank, 
Scudamore,  at  a  time  not  precisely  shown,  changed  its  due  date  from 
May  15,  1907,  to  May  15,  1908,  without  the  knowledge  or  consent  of 
the  defendants,  who  believed  that  it  had  been  destroyed;  and  there- 
after, on  November  2,  1907,  after  its  maturity  and  after  the  change 
in  the  due  date  and  the  addition  of  the  name  of  E.  H.  Ramsey,  pledged 
it  to  the  Pensacola  Bank  as  security  for  a  loan  of  $6,000  made  to  him 
at  the  time. 
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In  1908,  Scudamore's  derelictions  having  been  in  the  meantime  dis- 
covered, the  Pensacola  Bank  brought  an  action  at  law  against  the 
defendants,  in  the  court  below,  upon  this  note  and  the  other  note  for 
$5,467.50.  Upon  the  trial  of  that  suit  the  plaintiff  having,  at  the  con- 
clusion of  the  evidence,  avowed,  in  answer  to  an  inquiry  from  the  trial 
judge,  that  it  relied  upon  the  title  to  the  $5,000  note  acquired  by  reason 
of  its  payment  of  Scudamore's  check  to  the  American  Bank  in  May, 
1907,  the  trial  judge  suggested  that  in  his  opinion  the  plaintiff  had  not 
thereby  shown  a  legal  title  to  this  note,  but  that  any  right  it  might 
have  acquired  by  reason  of  this  transaction  was  a  merely  equitable 
title,  which  probably  could  only  be  enforced  by  a  suit  in  equity  to 
which  Scudamore  might  be  a  party,  but  that  if  the  plaintiff  desired  it 
might  dismiss  the  suit  as  to  this  note  without  prejudice ;  which  action 
was  accordingly  taken  by  the  plaintiff ;  the  suit  thereupon  proceeding 
as  to  the  $5,467.50  note  and  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff,  which  was  subsequently  affirmed  by  this  court. 
Melton  V.  Pensacola  Bank  (6th  Circ.)  190  Fed.  126,  111  C.  C.  A.  166. 

In  January,  1911,  the  Pensacola  Bank  filed  a  bill  in  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Illinois,  against  Scudamore, 
who  was  then  confined  in  the  Hospital  for  the  Insane  within  said  dis- 
trict, and  the  defendants  herein,  setting  forth  the  use  of  its  funds  by 
Scudamore  on  May  6,  1907,  in  the  payment  to  the  American  Bank,  and 
the  consequent  surrender  of  the  $5,000  note  to  him,  and  praying  that 
it  be  substituted  and  subrogated,  as  of  that  date,  to  the  title  and  owner- 
ship of  the  note  under  the  pledge  to  the  American  Bank,  and  decreed 
to  have  an  equitable  lien  thereto  as  security  for  the  amount  paid  the 
American  Bank  with  its  funds.  The  note,  however,  was  not  exhibited 
with  the  bill,  and  was  not  then  in  the  Illinois  district,  having  previously 
been  delivered  by  Scudamore  to  the  Pensacola  Bank  and  filed  by  it  in 
the  suit  in  Kentucky  in  the  court  below,  where  it  then  was.  Service 
of  process  under  this  bill  was  made  upon  Scudamore,  who  appeared 
and  answered  by  guardian  ad  litem ;  and  an  order  was  entered  requir- 
ing the  absent  defendants  to  appear  and  make  defense  by  a  day  stated, 
which  was  served  on  them  in  Kentucky.  The  defendant  Pike  there- 
upon entered  a  special  appearance  and  moved  the  court  to  set  aside 
this  order  for  substituted  service  and  to  quash  its  service ;  which  mo- 
tion was,  on  motion  of  the  complainant,  stricken  from  the  files.  There- 
upon he  filed  a  demurrer  to  the  bill,  which  was  overruled ;  after  which 
he  filed  an  answer.  The  other  defendants  not  having  appeared  and 
made  defense,  a  decree  pro  confesso  was  entered  against  them.  And 
at  a  subsequent  hearing  on  the  pleadings  and  proof,  the  court  entered 
a  final  decree  adjudging  the  Pensacola  Bank  to  be  the  owner  and  hold- 
er of  the  note,  in  due  course,  as  of  May  6,  1907,  as  security  for  the 
pajrment  of  $5,000,  with  interest  from  said  date ;  quieting  its  title  and 
ownership  thereto  as  against  the  defendants ;  and  enjoining  them  from 
asserting  any  right,  title  or  interest  therein,  but  not  otherwise  preclud- 
ing them  from  making  any  legal  defense  against  their  liability  as  mak- 
ers thereof  in  the  event  they  should  thereafter  be  sued  thereon.  No 
appeal  was  taken  from  this  decree. 
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Subsequently,  on  May  24,  1912,  more  than  five  years  after  the  ma- 
turity of  the  note,  the  plaintiff  instituted  the  present  suit  in  the  court 
below.    The  petition  described  the  note  as  of  its  original  due  date,  and 
alleged  that  on  May  6,  1907,  the  plaintiff  became,  and  still  was,  the 
owner  and  holder  thereof,  in  due  course,  as  security  for  the  payment 
of  $5,000,  with  interest,  such  title  and  ownership  having  been  acquired 
as  shown  by  the  final  decree  in  the  Illinois  suit,  which  was  set  forth 
in  extenso;    and  by  an  amended  petition  a  transcript  of  the  entire 
record  in  the  Illinois  suit  was  filed  as  an  exhibit.    The  answers  denied 
that  the  plaintiff  had  become  the  owner  and  holder  in  due  course,  or 
at  all,  of  the  note,  as  security;   denied  that  such  title  and  ownership 
was  acquired  by  the  Illinois  decree ;  averred  that  the  Illinois  court  was 
without  jurisdiction  of  the  defendants  and  that  its  decree  was  void; 
relied  as  defenses  upon  want  of  consideration  and  the  alterations  in 
the  note  as  to  the  due  date  and  signature  of  C.  H.  Ramsey ;  plead  the 
Kentucky  statute  of  limitations  of  five  years ;  and  also  rehed  on  other 
defenses. 

It  inf erentially  appears  from  the  record  that  the  plaintiff  rested  its 
case  in  the  court  below,  primarily,  at  least,  if  not  entirely,  upon  the 
supposed  conclusive  effect  of  the  Illinois  decree  as  an  adjudication  that 
the  plaintiff  was  a  holder  of  the  note  in  due  course  as  of  May  6,  1907. 
The  learned  trial  Judge,  however,  charged  the  jury  that  the  title  to 
the  note  passed  to  the  plaintiff  for  the  purposes  of  the  suit  by  the 
transfer  and  delivery  to  it  by  Scudamore  on  November  2,  1907;  that 
the  Illinois  decree  at  most  confirmed  the  plaintiff's  title  thereto  as 
to  any  claim  Scudamore  might  have  had,  but  was  otherwise  void 
against  the  defendants  and  of  no  effect  so  far  as  their  defenses  were 
concerned ;  and  that  if  they  found,  either  that  the  change  in  the  due  date 
of  the  note  was  made  after  its  maturity,  May  15,  1907,  or  that  the 
note  was  made  without  consideration,  their  verdict  should  be  for  the 
defendants.  The  plaintiff  excepted  to  these  portions  of  the  charge; 
but  neither  requested  the  court  to  submit  the  case  to  the  jury  on  the 
theory  that  it  had,  independently  of  the  Illinois  decree,  acquired  title 
to  the  note  by  virtue  of  the  transaction  of  May  6,  1907,  nor  moved  for 
a  directed  verdict  in  its  own  favor.  There  was  no  reference  in  the 
charge  to  the  defense  of  the  statute  of  limitations;  nor  any  request 
submitted  by  the  defendants  in  reference  thereto. 

The  jury  returned  a  verdict  that,  after  deciding  that  the  note  was 
changed  after  May  15,  1907,  they  found  for  the  defendants. 

The  plaintiff's  assignments  of  error  relate  solely  to  the  charge  of  the 
court  and  the  admission  of  evidence. 

The  plaintiff  now  concedes  that  if  its  title  to  the  note  depends  upon 
the  pledge  of  November  2,  1907,  made  after  its  maturity,  the  verdict 
and  judgment  below  were  correct,  by  reason  of  the  want  of  considera- 
tion for  the  note;  but  earnestly  insists  that  it  should  have  been  al- 
lowed to  rely  upon  its  title  to  the  note  derived  as  of  May  6,  1907; 
that  it  is  conclusively  adjudged  by  the  Illinois  decree  to  be  the  holder 
of  the  note,  in  due  course,  as  of  that  date,  before  maturity ;  that  this 
further  appears,  independently  of  this  Illinois  decree,  from  the  undis- 
puted evidence  in  the  case ;  that  being  the  holder  in  due  course  before 
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maturity  the  defense  of  want  of  consideration  is  cut  off  and  the  change 
of  the  due  date  after  its  right  to  the  note  had  accrued  does  not  pre- 
clude it  from  recovering  thereon  according  to  its  original  tenor ;  and 
that  it  was  therefore,  on  the  undisputed  evidence,  entitled  to  a  verdict 
and  judgment  in  its  favor,  and  the  judgment  in  favor  of  the  defend- 
ants should  accordingly  be  reversed  and  a  new  trial  granted. 

We  assume,  for  present  purposes,  that  the  plaintiff's  exceptions  to 
the  charge  and  its  assignments  of  error  sufficiently  raise,  by  implica- 
tion at  least,  the  questions  upon  which  it  now  relies,  so  as  to  authorize 
the  granting  of  a  new  trial  if  it  should  appear  that  the  plaintiff  was 
either  entitled  to  a  verdict  and  judgment  below  on  the  undisputed  evi- 
dence, or  to  a  submission  of  the  case  to  the  jury  with  reference  to  the 
effect  of  the  transaction  of  May  7,  1907 ;  and,  on  the  other  hand,  we 
think  it  clear,  that  if,  on  the  undisputed  evidence,  the  defendants  were 
entitled  to  a  verdict  and  judgment  in  their  favor,  so  that  no  prejudi- 
cial error  resulted  to  the  plaintiff  from  the  course  taken  in  the  trial 
below  and  a  new  trial  would  be  a  merely  futile  proceeding,  the  judg- 
ment below  should  be  affirmed. 

Our  conclusions  are : 

[1]  1.  The  Illinois  decree  is  void  as  to  all  the  defendants  herein  ex- 
cept T.  J.  Pike,  who  appeared  and  made  defense  thereto  upon  the  mer- 
its. The  service  of  the  appearance  order  upon  the  defendants  outside 
of  the  district  clearly  conferred  no  jurisdiction  over  them  unless  the 
suit  came  within  the  provisions  of  section  8  of  the  Act  of  March  3, 
1875,  c.  137,  18  Stat.  472  (subsequently  embodied  in  section  57  of  the 
Judicial  Code),  in  which  it  was  provided  that  in  any  suit  commenced 
in  any  Circuit  Court  "to  enforce  any  *  *  *  Hen  upon  or  claim  to 
*  *  *  real  or  personal  property  within  the  district  where  such  suit 
is  brought,"  an  order  directing  any  absent  nonresident  defendant  to 
appear  and  make  defense,  might  be  served  on  him,  wherever  found,  and 
that,  in  default  of  his  appearance,  the  court  might  entertain  jurisdic- 
tion and  proceed  to  an  adjudication  of  the  suit,  which  should,  however, 
as  r^ards  such  absent  defendant,  "affect  only  the  property  which  shall 
have  been  the  subject  of  the  suit  and  under  the  jurisdiction  of  the  court 
therein,  within  such  district."  However,  both  when  this  suit  was  com- 
menced and  the  appearance  order  was  served  on  the  defendants,  the 
note,  which  was  the  subject  of  the  suit,  was  not  in  the  Illinois  district. 
And  we  are  of  opinion  that  it  cannot  be  deemed  to  have  been  con- 
structively within  that  district  upon  the  theory  that  its  situs  followed 
Scudamore,  as  the  legal  holder ;  especially  as  he  had  previously  pledged 
the  note  to  the  plaintiff,  which  was  then  its  legal  holder  so  far  as  he 
was  concerned,  so  that  its  legal  situs,  upon  this  theory,  would  have  been 
in  the  State  of  Florida.  Accordingly,  as  neither  its  physical  nor  legal 
situs  was  in  the  Illinois  district,  tfie  note  cannot  be  deemed  to  have 
been  within  that  district,  within  the  meaning  of  the  Act  of  1875,  either 
when  the  suit  was  commenced  or  the  appearance  order  was  served  on 
the  defendants.  And  we  are  therefore  of  opinion  that  the  Illinois 
court,  by  the  proceedings  in  the  suit,  did  not  acquire  jurisdiction  over 
any  of  the  present  defendants  other  than  Pike ;  and,  further,  that  as 
to  such  defendants  its  decree  is  consequently  void  for  want  of  jurisdic- 
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tion,  and  clearly  subject  to  collateral  attack  upon  that  grounA  Thomp- 
son V.  Whitman,  18  Wall.  457,  469,  21  L.  Ed.  897;  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  283,  23  L.  Ed.  914;  Simmons  v.  Saul,  138  U. 
S.  439,  452,  11  Sup.  Ct.  369,  34  L.  Ed.  1054;  Scott  v.  McNeal,  154  U. 
S.  34,  46,  14  Sup.  Ct  1108,  38  L.  Ed.  896;  Butterfield  v.  Miller  (6A 
Circ.)  195  Fed.  200,  203,  115  C.  C.  A.  152;  Audas  v.  Highland  Land 
Co.  (6th  Circ)  205  Fed.  862,  864,  125  C.  C.  A.  62. 

[2]  2.  The  plaintiff  did  not  become  the  holder  of  the  note  in  due 
course  by  reason  of  the  transaction  of  May  6,  1907.  We  may  assume 
for  present  purposes  that  this  transaction  amounted,  as  the  plaintiff 
in  effect  insists,  to  the  unauthorized  use  by  Scudamore  of  its  funds 
in  paying  $5,000  of  his  debt  to  the  American  Bank,  thereby  taking  down 
the  collateral  note,  and  not  to  a  mere  overdraft  by  Scudamore,  sub- 
sequently ratified  by  the  plaintiff  in  its  course  of  dealings  with  the 
American  Bank  and  amounting  in  effect  to  a  mere  loan  to  Scudamore. 
However,  treating  the  transaction  as  an  unauthorized  use  by  Scuda- 
more of  the  plaintifFs  funds,  it  is  clear,  in  the  first  place,  that  the 
plaintiff  did  not  thereby  become  subrogated  to  the  original  rights  of 
the  American  Bank  as  pledgee  of  the  note  in  due  course.  The  plaintiff 
occupied  no  relation  to  Scudamore*s  debt  to  the  American  Bank,  as 
surety  or  otherwise,  which  would  have  compelled  it  to  pay  this  debt  to 
preserve  its  own  rights;  hence,  even  an  intentional  payment  of  this 
debt  would  not  have  entitled  it  to  subrogation  to  tlie  rights  of  the 
American  Bank.  ^Etna  Ins.  Co.  v.  Middleport,  124  U.  S.  534,  548,  8 
Sup.  Ct.  625,  31  L.  Ed.  537.  Neither  is  the  plaintiff  entitled  to  sub- 
rogation to  the  rights  of  the  American  Bank  as  holder  of  the  note 
in  due  course  against  the  makers,  on  the  theory  of  an  implied  agree- 
ment by  Scudamore  that  upon  the  use  of  its  funds  in  paying  his  debt, 
it  should  be  subrogated  to  the  rights  of  the  American  Bank  as  against 
him.  Subrogation  is  a  purely  equitable  right,  and  will  not  be  en- 
forced as  against  the  equity  of  third  perscMis  or  decreed  when  it  will 
work  injustice  to  them.  Budd  v.  Olver,  148  Pa.  194,  198,  23  Atl.  1105 ; 
Union  Trust  Co.  v.  Monticello  Ry.,  63  N.  Y.  311,  314,  20  Am.  Rep. 
541;  Orvis  v.  Newell,  17  Conn.  97,  101.  Thus  even  by  an  express 
agreement  with  the  debtor,  subrogation  will  only  be  enforced  in  equity 
when  the  agreement  creates  equitable  rights  against  the  debtor  which 
do  not  impair  or  overthrow  the  equitable  rights  of  innocent  third 
persons.  Browder  v.  Hill  (6th  Circ.)  136  Fed.  821,  824,  69  C.  C.  A. 
499.  The  instant  case,  in  this  respect,  is  essentially  different  from 
Buist  V.  Williams,  88  S.  C.  252,  279,  70  S.  E.  817,  in  which  it  was 
held  that  where  a  trustee  wrongfully  used  trust  funds  in  discharging 
a  mortgage  on  his  own  property,  the  cestui  que  trust  would  be  subro- 
gated to  the  lien  of  the  mortgage  thus  removed  from  his  property; 
there  being  in  that  case  no  intervening  rights  of  innocent  third  per- 
sons. 

[3]  Neither  did  the  use  by  Scudamore  of  the  plaintiff's  funds  cre- 
ate an  equitable  lien  upon  the  note  when  released  from  the  pledge  to 
the  American  Bank,  upon  the  theory  that  a  resulting  trust  in  the  note 
was  thereby  created  in  the  plaintiff's  favor.  The  general  rule  that  if 
an  agent  or  trustee  uses  the  funds  of  his  principal  or  cestui  que  trust 
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to  purchase  property  in  his  own  name,  a  resulting  trust  arises  in  equity, 
giving  the  principal  or  cestui  que  trust  an  equitable  lien  upon  such 
property  as  against  the  wrongdoer  to  secure  the  money  thus  wrongfully 
used,  has  no  application  to  the  instant  case.  It  may  well  be  that  such 
resulting  trust  will  also  arise  where  the  wrongdoer  instead  of  purchas- 
ing property  for  himself  uses  the  money  of  another  for  the  purpose 
of  discharging  his  own  property  from  a  mortgage  or  other  incumbrance, 
and  that  upon  the  discharge  of  the  wrongdoer's  property  from  such 
incumbrance  the  person  whose  money  had  been  thus  wrongfully  used, 
acquires  an  equitable  lien  thereon  to  secure  the  repayment  of  the 
money  thus  used.  It  is,  however,  apparent,  that,  under  this  doc- 
trine, the  resulting  trust,  which  arises  by  implication  of  law,  is  cre- 
ated only  against  the  wrongdoer  and  extends  only  to  his  interest 
in  the  property  wrongfully  purchased  or  released  from  a  prior  in- 
cumbrance, and  that  it  cannot  operate  to  create  an  equitable  lien  on 
property  released  from  a  prior  incumbrance  in  which  the  wrongdoer 
has  in  fact  no  interest  to  which  such  resulting  trust  can  attach.  Thus 
if  Scudamore  had  been  the  owner  of  the  note  when  he  pledged  it  to 
the  American  Bank,  and  had  subsequently  released  it  from  such  pledge 
by  the  use  of  the  plaintiff's  funds,  a  resulting  trust  would  apparently 
have  arisen  as  against  Scudamore  which  would  have  subjected  the 
note  uix)n  its  release  from  the  prior  pledge  to  an  equitable  lien  in 
favor  of  the  plaintiff.  In  the  present  case,  however,  Scudamore  in  fact 
had  no  title  or  property  interest  in  the  note,  either  when  he  pledged 
it  to  the  American  Bank  or  when  it  was  released  from  such  pledge,  but 
merely  held  it  in  his  possession  as  agent  of  the  defendants  to  t^  used 
for  certain  specified  purposes.  We  are  therefore  clearly  of  the  opinion 
that  as  Scudamore  had  in  fact  no  title  to  or  interest  in  the  note,  there 
was  nothing  to  which  a  resulting  trust  in  favor  of  the  plaintiff  could 
attach  upon  its  release  from  the  prior  pledge,  and  that  hence  no 
equitable  lien  was  created  in  favor  of  the  plaintiff  by  the  unauthorized 
use  of  its  funds  in  releasing  it  from  such  pledge.  The  doctrine  of 
a  resulting  trust,  which  is  purely  one  of  equity,  should  clearly  not  be 
enforced  so  as  to  do  injustice  to  innocent  third  persons,  especially 
by  creating  a  fictitious  property  interest  in  the  wrongdoer  to  which 
the  equitable  lien  resulting  through  his  misconduct  may  attach,  to  the 
prejudice  of  third  persons.  We  therefore  conclude  that  the  plaintiff 
did  not  become  the  holder  of  the  note  in  due  course  by  virtue  of  the 
May  transaction,  either  upon  the  theory  of  subrogation  to  the  rights 
of  the  American  Bank  as  pledgee,  or  upon  that  of  an  implied  lien 
created  by  a  resulting  trust  against  Scudamore;  and,  in  short,  that 
the  plaintiff  did  not  in  consequence  of  this  transaction  acquire  any 
title  whatever  to  the  note  or  interest  therein  or  become  the  holder 
thereof  in  any  manner  or  for  any  purpose. 

[4]  And  even  if  this  transaction  had  been  such  as  to  either  entitle 
the  plaintiff  to  subrogation  in  equity  to  the  right  of  the  American 
Bank  as  a  holder  in  due  course  or  to  create  in  its  behalf  an  equita- 
ble lien  upon  the  note  by  virtue  of  a  resulting  trust  against  Scudamore, 
neither  such  subrogation  nor  equitable  lien  could  properly  have  been 
declared  or  enforced  in  the  court  below,  in  the  present  action  at  law; 
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the  declaration  and  enforcement  of  either  of  such  rights  being  solely 
matters  of  equitable  cognizance. 

[5]  Furthermore,  even  if  the  use  of  plaintiffs  funds  by  Scudamore 
in  releasing  the  note  from  the  prior  pledge,  would  otherwise  have 
created,  by  implication,  an  equitable  lien  upon  the  note,  as  one  pre- 
viously good  in  the  hands  of  the  prior  holder,  nevertheless,  as  such 
lien  could  have  to  be  worked  out  through  Scudamore  and  in  conse- 
quence of  his  action,  we  think  the  rule  laid  down  in  Ditty  v.  Dominion 
Bank  (6th  Circ.)  75  Fed.  769,  771,  22  C,  C.  A.  376,  and  Skud  v.  Til- 
linghast  (6th  Circ.)  195  Fed.  1,  7,  115  C.  C.  A.  83,  that  a  principal  re- 
ceiving property  through  the  agency  of  another  cannot  retain  it  without 
assuming  the  burden  of  the  agent's  knowledge  as  to  how  it  came  to 
be  obtained,  would  be  applicable,  at  least  by  analogy,  so  as  to  charge 
the  plaintiff,  in  acquiring  such  lien,  with  Scudamore's  knowledge  of 
the  want  of  consideration  for  the  note,  as  well  as  of  the  alteration 
in  the  names  of  the  makers ;  so  that  for  this  reason  also,  it  could  not 
be  deemed  to  have  acquired  the  note  as  a  holder  in  due  course  before 
maturity  without  notice  of  its  infirmities. 

[8]  And  we  may  add  that  we  furthermore  strongly  incline  to  the 
view  that,  under  the  definitions  of  a  "holder  in  due  course"  and  a 
"holder,"  as  given  in  sections  52  and  190  of  the  Kentucky  Negotiable 
Instruments  Act  (Ky.  Stats.  §  3720b,  subsets.  52  and  190),  a  person 
is  not  to  be  deemed  a  holder  of  a  note  in  due  course  unless  it  has 
been  "negotiated"  and  transferred  to  him,  by  either  endorsement  or 
delivery,  and  that  one  to  whom  the  note  has  not  been  so  negotiated 
and  transferred  and  who  merely  claims  an  equitable  interest  therein 
resulting,  in  invitum,  in  consequence  of  the  wrongful  act  of  another 
in  which  he  did  not  participate,  cannot,  under  the  Act,  be  properly 
deemed,  in  any  evetit,  a  holder  in  due  course,  so  as  to  take  the  note 
free  from  defects  under  section  57  of  the  Act. 

[7]  3.  The  present  suit,  not  having  been  commenced  until  more  than 
five  years  after  the  due  date  of  the  note,  was  barred  by  the  Kentucky 
statute  of  limitations.  Section  2515  of  the  Kentucky  Statutes,  which 
has  been  in  force  many  years,  provides  that  "an  action  upon  a  bill  of 
exchange,  *  *  *  or  upon  a  promissory  note,  placed  upon  the 
footing  of  a  bill  of  exchange,  *  *  *  shall  be  commenced  within 
five  years  *  *  *  after  the  cause  of  action  accrued."  By  section 
483  of  the  Kentucky  Statutes  promissory  notes  payable  and  n^otiable 
at  any  bank  in  Kentucky,  and  endorsed  to  and  negotiated  by  any  bank 
in  Kentucky,  were  in  terms  "placed  on  the  same  footing  as  bills  of 
exchange."  This  section  was,  however,  repealed  by  implication  by 
the  Kentucky  Negotiable  Instruments  Act,  approved  March  24,  19(M. 
Williams  V.  Paintsville  Bank,  143  Ky.  781,  784,  137  S.  W.  535,  Ann. 
Cas.  1912D,  350;  Southern  Bank  v.  Schimpler,  159  Ky.  372,  375, 167  S. 
W.  148.  However,  long  prior  to  the  passage  of  this  Negotiable  Instru- 
ment Act  it  was  held  by  the  Court  of  Appeals  of  Kentucky,  in  a 
suit  brought  in  Kentucky  upon  a  note  executed  and  payable  in  Ohio, 
that  since  the  Ohio  statute,  which  fixed  the  character  of  the  note, 
made  all  promissory  notes  for  a  sum  certain  payable  to  any  person,  or- 
der or  assigns,  "negotiable"  by  endorsement,  and  all  such  notes  pay- 


Digitized  by  VjOOQIC 


PENSACOLA  STATE  BANK  V.  THOBNBERBY  377 

able  to  a  person  or  bearer,  "negotiable"  by  delivery,  this  statute  placed 
such  notes  upon  the  footing  of  a  bill  of  exchange,  and  hence  not  sub- 
ject in  the  hands  of  an  innocent  holder  to  a  set-oif  which  existed 
in  favor  of  the  payor  against  antecedent  parties.  Stevens  v.  Gregg, 
89  Ky.  461,  464,  12  S.  W.  775  (1889).  And,  after  the  passage  of 
the  Negotiable  Instruments  Act,  in  another  suit  brought  in  Kentucky 
upon  a  similar  Ohio  note,  it  was  held,  upon  the  express  authority  of 
Stevens  v.  Gregg,  supra,  that  this  Ohio  statute  placed  the  note  "on 
the  footing  of  a  bill  of  exchange,"  and  that  hence,  when  sued  on  in 
Kentucky,  it  was  barred  by  the  statute  of  limitations  of  five  years  con- 
tained in  section  2515  of  the  Kentucky  Statutes.  German  Bank  v. 
Zimmer,  141  Ky.  401,  402,  132  S.  W.  1023  (1911).  The  substance  of 
these  holdings  is  that  a  statute  which  makes  a  note  "negotiable"  by 
endorsement  or  delivery,  ipso  facto  places  it  on  the  same  footing  as 
a  bill  of  exchange;  and  hence  governed,  when  sued  on  in  Kentucky, 
by  the  five  year  statute  of  limitations.  By  section  184  of  the  Nego- 
tiable Instrimients  Act,  however,  every  unconditional  promise  in 
writing  signed  by  the  maker  engaging  to  pay  on  demand  or  at  a  fixed 
or  determinable  future  time,  a  sum  certain  in  money,  to  order  or  to 
bearer,  was  declared  to  be  a  "negotiable  promissory  note."  Kentucky 
Statutes,  §  3720b,  subsec.  184.  Under  the  doctrine  of  Stevens  v.  Gregg 
and  German  Bank  v.  Zimmer,  therefore,  it  necessarily  and  logically 
results  that  such  notes,  when  negotiated  before  maturity,  are  by  force 
of  the  Act,  placed  on  the  footing  of  a  bill  of  exchange,  and  hence 
governed  as  to  the  bringing  of  suit  by  the  five  year  statute.  And  this 
is  the  view  recently  expressed  by  the  Court  of  Appeals  of  Kentucky  in 
Southern  Bank  y.  Schimpler,  160  Ky.  813,  814,  in  which,  on  a  peti- 
tion for  rehearing,  modifying  the  opinion  previously  expressed  on 
the  original  hearing  in  Southern  Bank  v.  Schimpler,  159  Ky.  372,  167 
S.  W.  148,  the  court  said,  obiter,  that  the  five  year  limitation  of  section 
2515  was  applicable  when  the  note  had  been  negotiated  before  ma- 
turity and  "thereby  placed  upon  the  footing  of  bills  of  exchange"  and 
was  in  the  hands  of  a  third  party,  but  that  so  long  as  it  remained  in 
the  hands  of  the  original  payee  and  had  not  been  assigned  or  trans- 
ferred to  a  third  person,  it  was  not  upon  the  footing  of  a  bill  of  ex- 
change, but  was  controlled  by  the  fifteen  year  statute  of  limitation  as 
to  the  principals  and  the  seven  year  statute  as  to  sureties. 

It  results,  therefore,  that  even  if  the  plaintiif  could  be  held  a  holder 
of  the  note  in  due  course  before  maturity,  its  suit  upon  the  note 
thus  in  its  hands,  would  be  barred  by  the  statute  of  limitations,  not 
having  been  commenced  within  five  years  after  its  maturity. 

[8]  Furthermore,  the  case  is  not  taken  out  of  the  operation  of  the 
statute  of  limitations  by  reason  of  the  plaintiff's  dismissal  of  its  for- 
mer suit  upon  this  note  without  prejudice.  Section  2544  of  the  Ken- 
tucky Statutes  provides  that  in  all  cases  where  the  doing  of  an  act 
necessary  to  save  any  right  or  benefit  "is  restrained  or  suspended  by 
injunction  or  other  lawful  restraint"  the  time  covered  by  tlie  injunc- 
tion or  restraint  "shall  not  be  estimated  in  the  application  of  any 
statute  of  limitations."  While  the  former  suit  was  dismissed  at  the 
suggestion  of  the  trial  judge,  after  his  intimation  that  the  action  could 
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apparently  not  be  maintained  at  law,  it  was  nevertheless  a  voluntary 
act  on  the  part  of  the  plaintiff.  There  was  no  order  of  the  court 
requiring  such  dismissal,  and  no  action  on  the.  part  of  the  defendants 
which  led  to  such  course  being  taken  by  the  plaintiff.  Even  if  the  trial 
judge  was  in  error  in  such  intimation,  a  matter  not  determmed,  the 
plaintiffs  remedy  was  clearly  to  proceed  in  the  suit  and  in  the  event 
of  a  dismissal  by  the  trial  judge  obtain  a  review  of  the  judgment  of 
dismissal  under  writ  of  error  to  this  court.  The  course  of  action  taken 
by  the  plaintiflF,  however,  in  acquiescing  in  this  intimation  and  volun- 
tarily dismissing  the  suit  clearly  involved  no  judicial  inhibition  or 
legal  impediment  which  operated  as  a  lawful  restraint  upon  it.  The 
case  is  therefore  clearly  distinguishable  from  Knight  v.  Illinois  Cent. 
Rd.,  143  Ky.  418,  421,  136  S.  W.  874,  in  which  the  trial  court,  on  ob- 
jection interposed  by  the  defendant,  had  refused  to  allow  the  plaintiff 
to  dismiss  his  first  suit  without  prejudice  and  directed  a  verdict  in 
favor  of  the  defendant,  and  this  action  of  the  trial  court  having  sub- 
sequently been  reversed  in  appellate  proceedings  and  the  plaintiff  hav- 
ing thereupon  forthwith  dismissed  his  first  suit  without  prejudice  and 
immediately  brought  another  suit,  it  was  held  that  the  action  of  the 
trial  court  in  the  first  suit,  which  remained  effective  until  reversed 
by  the  appellate  court,  operated  as  a  legal  impediment,  procured  by 
the  defendant,  which  had  prevented  the  plaintiff  from  instituting  an- 
other suit  during  the  time  that  the  judgment  of  the  trial  court  was 
in  force,  and  that  hence  the  time  during  which  such  restraint  was  op- 
erative should  be  excluded  in  the  application  of  the  statute  of  limita- 
tions to  the  second  suit.  We  think  it  clear,  however,  that,  upon  the 
undisputed  facts,  no  lawful  restraint  is  shown  in  regard  to  the  former 
suit  which  brings  the  present  case  within  this  exception  to  the  statute 
of  limitations.  Furthermore  it  does  not  appear  from  the  record  that 
the  plaintiff  in  the  present  suit  filed  any  reply  to  the  defendant's  pleas 
of  the  statute  of  limitations  setting  up  the  alleged  unlawful  restraint 
now  in  question,  or  in  any  manner  invoked  ti\e  action  of  the  trial 
court  in  regard  thereto. 

[9]  4.  The  defendant  Pike,  by  appearing  generally  and  pleading  to 
the  merits  in  the  Illinois  case,  after  his  motion  to  dismiss  and  quash 
the  service  of  process  had  been  overruled,  submitted  himself  to  the 
jurisdiction  of  the  court,  so  that  the  decree  subsequently  rendered 
against  him  and  not  appealed  from,  is  now  conclusive  upon  him.  How- 
ever, as  this  decree  merely  adjudicated  that  the  plaintiff  was  the 
holder  of  the  note  in  due  course  as  of  May  6,  1907,  and  specifically 
provided  that  the  defendants  should  not  be  prevented  from  making 
other  defenses  to  the  note  in  the  event  they  should  be  sued  as  mak- 
ers, it  obviously  does  not  now  prevent  the  defendant  Pike  from  rely- 
ing upon  the  defense  of  the  statute  of  limitations  in  the  present  suit; 
and  it  is  expressly  conceded  in  the  plaintiff's  brief  that  this  defense 
is  not  foreclosed  by  the  Illinois  decree. 

5.  We  therefore  conclude  that,  upon  the  undisputed  facts,  the  plain- 
tiff was  not  entitled  to  a  verdict  or  judgment  against  any  of  the  de- 
fendants, such  facts  showing  a  complete  defense  in  favor  of  all  the 
defendants  except  Pike,  both  upon  the  merits  of  the  controversy  and 
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by  reason  of  the  statute  of  limitations,  and  in  favor  of  the  defendant 
Pike  by  reason  of  the  statute  of  limitations. 

[10]  6.  We  furthermore  find  no  error  in  the  action  of  the  trial  court 
in  overruling  the  plaintiff's  objections  to  certain  portions  of  the  tes- 
timony relating  to  the  want  of  consideration  for  the  note ;  this  being 
a  material  issue  in  the  case  upon  which  all  the  defendants  except 
Pike  were  entitled  to  rely. 

7.  Finding,  therefore,  that,  upon  the  undisputed  facts,  the  plain- 
tiff was  not  entitled  to  a  verdict  or  judgment  against  any  of  the  de- 
fendants, and  that,  on  the  contrary,  upon  such  facts  they  were  entitled 
to  a  verdict  and  judgment  in  their  favor,  and  that  the  record  hence 
discloses  no  prejudicial  error  as  against  the  plaintiff,  the  judgment 
below  will  be  affirmed,  with  costs. 


(226  Ved,  623) 

BAKRETT   v.    GIMBEL   BROS.,    Inc. 

(Orcoit  Court  of  Appeals,  Third  Circuit     September  10,  1915.    On  Petition 
for  Rehearing,  October  26,  1915.) 

No.  1935. 

1.  Cabbuebs  ^=»189 — Cabbiaoe  of  Goods — Rates — Aooeeoation. 

An  express  company's  rule,  that  two  or  more  packages  forwarded  by 
one  shipper  at  the  same  time  to  one  consignee  at  one  address  must  be 
charged  for  on  the  aggregate  weight,  provided  that  any  of  the  packages 
weighing  less  than  20  pounds  each  shall  be  charged  for  as  weighing  20 
pounds  each,  restricts  aggregation  to  Instances  where  one  shipper  for- 
wards several  packages  at  the  same  time,  and  permits  aggregation  In  such 
cases  without  regard  to  the  amount  of  the  merchandise  rate,  established 
by  the  company  as  the  basis  for  rates  on  all  classes  of  articles  transported. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  162,  854,  855, 
859-865;   Dec.  Dig.  «$==>189.] 

2.  Cabbiebs  ^=>189 — Cabbiaoe  of  Goods — Rates — Aggbeoation. 

The  provision,  in  an  express  company's  rule  for  aggregating  weights 
and  the  charge  on  the  aggregated  weight,  that,  where  the  merchandise 
rate  per  100  pounds  is  $1.50  or  more,  two  or  more  packages  forwarded 
by  the  same  company  from  the  same  city  or  town  on  the  same  date  to 
one  consignee  at  one  address  must  be  charged  for  on  the  aggregate  weight, 
if  a  lower  charge  is  thereby  made,  extends  the  practice  of  basing  charges 
on  aggregate  weights  to  cases  where  several  shippers  forward  two  or 
more  packages  on  the  same  date,  resulting  in  a  lower  charge,  but  re- 
stricts the  rule  of  aggregating  weights  to  cases  where  the  merchandise 
rate  per  100  pounds  is  $1.50  or  more. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  §S  162,  854,  855, 
859-865;   Dea  Dig.  «$==>189.] 
3w  Cabbiebs  ^=»189 — Cabbiage  of  Goods — Rates — Agobegation. 

An  express  company's  rule  that,  where  the  basic  merchandise  rate  per 
100  pounds  is  $1.50  or  more,  two  or  more  packages  forwarded  by  the 
same  company  from  the  same  city  on  the  same  date  to  one  consignee  at 
one  address,  whether  from  one  or  more  than  one  shipper,  must  be  charged 
for  on  the  aggregate  weight,  if  a  lower  charge  is  made  thereby,  and 
that,  where  the  basic  rate  Is  less  than  $1.50,  the  aggregate  charge  on 
shipments  from  more  than  one  shipper  to  one  consignee  forwarded  from 
the  same  point  on  the  same  date  must  not  be  more  than  where  the  rate 
is  $1.50,  deals  with  two  distinct  situations,  the  first  part  of  the  rule 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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dealing  with  aggregate  weights,  and  the  last  with  charges,  and  several 
packages  shipped  by  several  consignors  between  points  at  which  the 
basic  rate  is  $1.50  or  more  must  be  aggregated,  if  the  charge  thereby 
made  is  lower  than  the  total  of  the  graduated  charges  for  the  packages 
under  the  general  merchandise  rates,  and  where  the  basic  rate  is  less 
than  $1.50  the  aggregate  charges  on  nonaggregated  shipm^its  must  not 
be  more  than  where  the  rate  is  $1.50,  and  the  last  provision  of  the  rule 
fixes  a  maximum  aggregated  charge  on  nonaggregated  weights  of  pack- 
ages where  the  basic  rate  is  less  than  $1.50,  and  the  macimum  charge  is 
so  fixed  that  the  aggregate  charges  on  nonaggregated  packages  shall  not 
exceed  the  charge  on  aggregated  packages  shipped  under  the  rate  of 
$1.50  or  more,  thereby  preventing  a  higher  charge  for  a  short  haul  than 
is  demanded  for  the  same  gross  weight  on  a  long  hauL 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  S§  162,  854,  855, 
850-865 ;   Dec.  Dig.  «=»189.] 

4.  CoMMEBCE  ^=>92 — Carriage  of  Goods — Rates — Jurisdiction. 

The  question  of  the  construction  of  a  rule  of  an  express  company  pro- 
viding for  aggregating  weights,  to  determine  whether  the  company  has 
been  paid  excessive  charges,  does  not  rest  solely  within  the  Jurisdiction 
of  the  Interstate  Commerce  Commission,  but  the  District  Court  has  juris- 
diction in  an  action  by  a  shipper  to  recover  alleged  overpayments. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Dig.  |  142;  Dec 
Dig.  «=>92.] 

On  Petition  for  Rehearing. 

5w  Carriers  ^=»189 — Carriage  of  Goods — Rates — ^Aggregation. 

Under  an  express  company's  rule  that,  where  the  basic  merchandise 
rate  per  100  pounds  is  $1.50  or  more,  two  or  more  packages  forwarded 
by  the  same  company  from  the  same  dty  on  the  same  date  to  <me  con- 
signee at  one  address,  whether  from  one  or  more  shippers,  must  be 
charged  for  on  the  aggregate  weight,  if  a  lower  charge  is  made  thereby, 
and  that,  where  the  basic  rate  is  less  than  $1.50,  the  aggregate  charge 
on  shipments  from  more  than  one  shipper  to  one  consignee,  forwarded 
from  the  same  point  on  the  same  date,  must  not  be  more  than  where  the 
rate  is  $1.50,  the  consignee  cannot,  where  a  large  number  of  shipments 
are  received,  pick  out  packages  of  weights  that  will  aggregate,  and,  by 
aggregating  their  weights,  pay  the  aggregate  rate  <m  the  selected  pack- 
ages and  the  graduated  rates  on  packages  of  weights  not  capable  of 
aggregation. 

[Ed.  Note—For  other  cases,  see  Carriers,  Cent  Dig.  il  162,  854,  855, 
859-865;   Dec  Dig.  «=»189.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania;   Oliver  B.  Dickinson,  Judge. 

Action  by  Gimbel  Bros.,  Incorporated,  against  William  M.  Barrett, 
as  President  of  the  Adams  Express  Company.  There  was  a  judgment 
for  plaintiff  (218  Fed.  880),  and  defendant  brings  error.    Reversed. 

John  L.  Evans,  of  Philadelphia,  Pa.,  for  plaintiff  in  error. 
William  A.  Glasgow,  Jr.,  of  Philadelphia,  Pa.,  for  defendant  in  er- 
ror. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  Gimbel  Brothers,  the  plaintiff  corpora- 
tion, conducts  a  large  department  store  business  in  the  city  of  Phila- 
delphia, and  for  a  period  of  six  years  prior  to  the  institution  of  this 
suit,  received  daily  from  the  Adams  Express  Company  many  packages 

^ss»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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shipped  from  the  city  of  New  York.  Commodities  of  different 
characters  were  shipped,  as  it  is  stipulated,  under  one  rate,  known  as 
the  merchandise  rate,  which  between  New  York  and  Philadelphia  is 
75  cents  per  100  pounds.  Many  of  the  packages,  however,  weighed 
less  than  100  pounds,  and  were  shipped  at  rates  controlled  by  their 
weights,  not  proportionate  to  but  graduated  with  respect  to  the  hun- 
dred pound  rate  and  also  with  r^ard  to  the  peculiar  burdens  and  cost 
incident  to  handling  small  articles.  These  are  termed  graduated  rates. 
A  graduated  rate  for  a  20  pound  package,  based  upon  a  75  cent  mer- 
chandise rate,  is  40  cents. 

It  is  claimed  by  the  plaintiff  that  it  was  over-charged  upon  the  small 
articles  expressed  to  it,  because  of  the  failure  of  the  Express  Com- 
pany to  observe  one  of  its  rules,  which,  by  the  plaintiff's  interpretation, 
permitted  two  or  more  consignors  to  assemble  or  aggregate  several 
packages,  each  weighing  less  than  100  pounds,  into  one  package  weigh- 
ing 100  pounds,  and  ship  the  same  as  one  100  pound  package,  and 
which  permitted  a  consignee,  in  calculating  charges  on  several  pack- 
agees  of  varying  weights  forwarded  by  two  or  more  consignors,  to 
select  the  smaller  ones  and  aggregate  their  weights  into  units  of  100 
pounds,  whereby,  in  either  instance,  the  consignor  or  the  consignee, 
in  paying  express  charges,  would  be  required  to  pay  only  the  mer- 
chandise rate  based  upon  the  100  pound  unit  of  transportation,  instead 
of  paying  the  relatively  higher  graduated  rates  charged  upon  frac- 
tions of  the  unit,  resulting  in  a  higher  total  of  charges.  This  is  called 
"aggregation"  or  "aggregating  weight,"  an  example  of  which  under 
Rule  9  (a)  is  that  the  plaintiff,  by  aggregating  the  weight  of  small  pack- 
ages to  100  pounds,  would  be  required  to  pay  but  75  cents  for  100 
pounds  of  several  packages,  instead  of  perhaps  five  times  40  cents,  or 
five  times  the  graduated  rate  upon  each  package  of  20  pounds,  the  dif- 
ference to  Gimbel  Brothers  in  such  an  instance  being  the  difference 
between  75  cents  for  an  aggregated  hundred  pounds,  and  $2.00  for  100 
pounds  separated  into  five  packages. 

This  is  not  a  full  statement  of  what  is  claimed  by  the  plaintiff  under 
the  rule,  as  a  complete  statement  requires  an  interpretation  of  the 
rule,  a  recital  and  a  consideration  of  a  highly  involved  method  of  com- 
modity classification  and  rate  fixing,  in  detail  and  at  a  length  too  great 
to  fulfill  the  present  purpose  of  merely  indicating  the  character  of  this 
controversy. 

Whether  the  charges  to  the  plaintiff  upon  its  express  business  were 
made  for  proper  amounts,  that  is,  whether  under  the  rule,  the  plaintiff 
could  make  its  own  selection  of  small  packages  for  the  purpose  of  ag- 
gregation, or  was  compelled  to  pay  the  graduated  rates  separately 
charged  therefor,  depends  upon  the  interpretation  of  a  rule  respecting 
the  aggregation  of  packages  of  different  weights,  each  less  than  100 
pounds.  The  court  must,  thwefore,  first  interpret  the  rule;  second, 
determine  whether  the  rule  has  been  annulled  by  a  Commodity  Tariff; 
and  third,  whether  the  question  presented  in  this  case  is  one  primarily 
or  exclusively  within  the  jurisdiction  of  the  Interstate  Commerce  Com- 
mission, or  is  one  which  may  be  adjudicated  by  the  District  Court. 

1.  The  record  does  not  disclose  the  number  or  character  of  the  arti- 
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cles  consigned  in  New  York  and  delivered  to  the  plaintiff  in  Philadel- 
phia. This  is  not  important,  for  it  is  stipulated  that  the  proper  rate 
charged  therefor  was  the  "merchandise  rate."  Furthermore,  a  single 
day's  transactions  are  in  evidence  and  stipulated  to  be  representative 
of  the  general  character  of  the  express  transactions  in  controversy, 
which  extended  over  a  period  of  six  years,  and  are  treated  as  a  speci- 
men day's  business.  It  embraces  the  shipment  on  one  day  of  35  pack- 
ages from  different  consignors  in  New  York  and  delivered  at  one  time 
to  the  plaintiff  consignee  in  Philadelphia.  It  shows  the  packages  were 
of  different  weights,  ranging  from  4  pounds  to  70  pounds,  and  the  ac- 
tual charges  made  and  how  the  packages  of  different  weights  might 
have  been  aggregated,  by  which  a  lesser  total  charge  could  have  been 
made.  The  actual  charges  made  upon  packages  not  aggregated  but 
some  of  which  might  have  been  aggregated,  amounted  to  $4.45,  where- 
as if  the  packages  susceptible  of  aggregation  had  been  aggr^ated  upcm 
selection  by  the  consignee,  the  charges  would  have  been  $3.33,  indi- 
cating an  over-charge  of  $1.12  for  deliveries  made  upon  the  specimen 
day.  There  is  a  further  stipulation  that  if  charges  fot  that  amount 
are  found  to  have  been  improperly  made  upon  that  day,  then  the  over- 
charges made  during  the  six  years  in  controversy  amount  to  the  sura 
of  $1,108.42,  for  which,  together  with  interest  from  a  certain  date, 
judgment  should  be  entered  for  the  plaintiff. 

Judgment  was  entered  by  the  District  Court  in  favor  of  the  plain- 
tiff for  the  amount  stipulated,  and  in  this  judgment  error  is  assigned. 

It  is  necessary  first  to  inquire  how  rates  are  fixed  and  how  they  may 
be  ascertained. 

The  basis  of  all  rates  is  a  merchandise  rate,  known  and  published  as 
the  "merchandise  rate,"  which  is  a  fixed  charge  per  100  pounds  be- 
tween points  of  shipment  and  delivery.  While  the  merchandise  rate 
is  charged  upon  certain  classified  articles,  it  is  not  the  rate  upon  all 
articles  of  merchandise,  nor  is  it  a  rate  that  has  especial  relation  to 
any  particular  class  of  articles.  It  is,  rather,  a  rate  arbitrarily  adopted 
as  the  key  to  rates  charged  upon  all  classes  of  articles  shipped  between 
different  points,  which  when  established  may  be  fractionally  above 
or  below  the  merchandise  rate  or  may  be  the  same  as  the  merchandise 
rate.  The  points  of  shipment  and  delivery  in  the  matter  in  controversy 
are  New  York  and  Philadelphia.  Therefore,  inquiry  is  made  as  to 
what  is  the  merchandise  rate,  that  is,  the  basic  rate,  for  the  transporta- 
tion of  100  pounds  of  anything  between  these  two  points.  By  refer- 
ence to  printed  tables  it  is  ascertained  that  the  merchandise  rate,  name- 
ly the  rate  per  100  pounds  between  New  York  and  Philadelphia,  is  75 
cents.  But  weight  is  not  the  only  element  which  enters  into  a  rate  upon 
a  given  commodity.  Its  value,  bulk,  solidity  or  fragility,  enter.  That 
being  so,  the  Express  Company  issues  from  time  to  time  an  Official 
Express  Classification.  This  Official  Classification  embraces  every 
article  susceptible  of  transportation  and  states  the  rate  therefor,  either 
by  specific  mention  or  by  force  of  Rule  8,  which  gives  a  rate  to  every 
article  not  specifically  classified.  From  a  consideration  of  the  complex 
and  involved  method  by  which  rates  for  different  articles  are  deter- 
mined, we  are  happily  spared,  for  it  is  stipulated  in  this  case  that  the 
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articles  which  comprised  the  shipments  upon  which  over-charges  are 
claimed  to  have  been  made  were  of  a  class  that  carried  the  "merchan- 
dise rate." 

Graduated  rates  are  ascertained  from  a  "Table  of  Graduated 
Charges"  published  in  the  Official  Classification,  showing  the  rates  for 
packages  weighing  from  1  to  100  pounds,  with  relation  to  a  given  mer- 
chandise rate.  This  table  discloses  that  when  the  merchandise  rate  on 
a  given  commodity  is  75  cents  per  100  pounds,  the  graduated  rate 
for  a  package  weighing  1  pound  is  25  cents,  5  pounds  35  cents,  10 
pounds  40  cents,  20  pounds  40  cents,  50  pounds  60  cents,  61  to  100 
pounds  75  cents.  If  a  shipper  delivers  for  transportation  under  a 
merchandise  rate  but  one  package  weighing  less  than  100  pounds,  and 
the  merchandise  rate  between  the  points  is  75  cents,  he  can  ascertain 
from  this  table  the  precise  rate  for  the  package.  But  if  one  party  in 
New  York  were  to  consign  two  or  more  packages  to  a  party  in  Phil- 
adelphia, each  package  weighing  less  than  100  pounds,  and  therefore 
carrying  separately  a  rate  graduated  to  the  merchandise  rate,  or  if 
several  parties  in  New  York  were  to  consign  several  packages  to  the 
same  party  in  Philadelphia,  each  likewise  weighing  less  than  100 
pounds,  and  each  therefore  carrying  a  rate  graduated  to  the  standard 
merchandise  rate,  they  are  confronted  by  a  rule  of  the  Express  Com- 
pany, which  in  the  first  instance  allows,  and  in  the  second  instance,  it 
is  contended,  also  allows  the  consignor  or  consignors  to  combine  their 
packages  either  by  physically  tying  them  together  or,  what  is  usual,  by 
making  a  calculation  of  their  weights  from  the  way-bills  and  aggregat- 
ing the  same  so  as  to  bring  the  consignments  within  the  weight  of 
100  pounds,  to  which  the  merchandise  rate  applies,  and  which  thereby 
permits  them  to  get  the  lower  rate  upon  that  aggregate  weight,  rather 
than  to  require  them  to  pay  the  relatively  higher  separate  rates  on 
each  of  the  articles  consigned.  This  is  the  rule  which  is  submitted  in 
this  case  for  interpretation,  and  the  rule  is  as  follows: 

"9.  Aggregating  Weights. 

"(a)  Two  or  more  pacl^ges  forwarded  by  one  shipper  at  the  same  time  to 
one  consignee  at  one  local  address,  must  be  charged  for  on  the  aggregate 
weight,  provided  that  any  of  the  packages  weighing  less  than  20  lbs.  each  shall 
be  estimated  and  charged  for  as  weighing  20  lbs.  each  and  provided  further 
that  a  lower  charge  is  made  by  such  aggregation.  Actual  weight  of  each  pack- 
age must  be  entered  on  the  way-biU.    See  Exception  (b). 

"(b)  Exception.  Where  the  Merchandise  rate  per  100  lbs.  is  $1.50  or  more, 
two  or  more  packages  forwarded  with  charges  to  collect,  by  the  same  Com- 
pany, from  the  same  City  or  Town,  on  the  same  date,  to  one  consignee  at  one 
local  address,  whether  from  one  or  more  than  one  shipper,  ♦  ♦  ♦  ,  must 
be  charged  for  on  the  aggregate  weight,  provided  that  any  of  the  packages 
weighing  less  than  20  lbs.  each  shall  be  estimated  and  charged  for  as  weigh- 
ing 20  lbs.  each,  if  a  lower  charge  is  made  thereby.  Where  the  rate  is  less 
than  $1.50  per  100  lbs.,  the  aggregate  charge  on  shipments  from  more  than 
one  shipper  to  one  consignee,  forwarded  from  the  same  point  on  the  same  date, 
most  not  be  more  than  where  the  rate  is  $1.50  per  100  lbs." 

The  controversy  in  this  case  had  its  origin  in  the  meaning  of  Rule 
9.     The  defendant  Express  Company  maintains  that  the  only  portion 
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of  the  two  paragraphs  of  the  rule  which  requires  interpretation  is  the 
last  sentence,  that  the  last  sentence  does  not  authorize  the  aggr^ation 
of  weights  of  small  packages  forwarded  by  several  consignors  where 
the  merchandise  rate  is  less  than  $1.50,  and  that  it  means  that  where 
the  merchandise  rate  is  less  than  $1.50,  the  aggr^ate  charge  on  such 
shipments  must  not  exceed  a  definite  maximum,  namely,  what  would 
have  been  the  charge  on  those  shipments  had  the  rate  been  $1.50.  The 
plaintiff  corporation  maintains  that  in  construing  the  rule,  we  are  not 
limited  to  the  last  sentence  of  its  two  paragraphs,  but  that  the  whole 
rule  is  to  be  consrued,  and  that  it  means : 

'That  any  number  of  shipments  may  be  picked  out  of  the  shipments  from 
more  than  one  shipper  to  one  consignee  ♦  ♦  ♦  and  their  weights  aggre- 
gated and  the  charges  assessed  on  the  aggregate  weight  of  $1.50  per  100 
pounds,  the  other  shipments  not  so  selected  being  charged  for  separately  at 
the  merchandise  rate  per  100  pounds,  applicable  between  those  i>oints." 

Stated  in  the  figures  of  the  case,  the  plaintiff,  when  consignee  of 
several  packages  of  different  weights  forwarded  by  several  shippers 
between  points  where  the  merchandise  rate  is  75  cents,  claims  the 
right  to  avoid  payment  of  the  relatively  higher  graduated  rates  on  each 
package  charged  between  the  same  points,  by  selecting  the  lighter  pack- 
ages and  aggregating  their  weights  into  imits  of  100  pounds,  and  pay- 
ing therefor,  not  the  75  cent  merchandise  rate  charged  between  the 
actual  points  of  shipment  and  delivery,  but  a  $1.50  merchandise  rate 
that  prevails  between  other  points. 

The  construction  which  will  control  the  decision  in  this  case  must 
not  be  of  a  part  or  merely  of  a  sentence  of  Rule  9,  but  of  the  whole 
of  the  rule.  The  rule  is  divided  into  two  paragraphs,  paragraph  (a) 
being  an  announcement  of  the  rule  in  chief,  paragraph  (b)  being  an 
exception  to  the  rule  as  announced.  The  two  paragraphs  refer  to 
three  things,  which,  while  in  a  measure  connected,  are  nevertheless 
separable. 

[  1  ]  Paragraph  (a)  provides  that  when  one  shipper  forwards  to  one 
consignee  two  or  more  packages,  each  weighing  less  than  100  pounds, 
charges  must  be  based  on  an  aggregation  of  their  weights,  if  thereby 
a  lower  charge  is  made.  This  rule  is  narrow  in  the  sense  that  it  re- 
stricts aggregation  to  instances  where  one  shipper  forwards  several 
packages  at  the  same  time,  and  it  is  broad  in  the  sense  of  permitting 
aggregation  in  such  cases  without  regard  to  the  amoimt  of  the  mer- 
chandise rate. 

[2,3]  Paragraph  (b),  which  is  an  exception  to  the  rule,  is  broad 
in  the  sense  that  it  extends  the  practice  of  basing  charges  upon  ag- 
gregated weights  to  cases  where  several  shippers  forward  two  or  more 
packages  upon  the  same  date,  resulting  in  a  lower  charge,  and  it  is  nar- 
row in  the  sense  of  restricting  this  extension  of  the  rule  to  those  cases 
"zvhere  the  merchandise  rate  per  100  pounds  is  $1.60  or  more!'  It 
will  be  observed,  therefore,  that  the  rule  and  its  exception  are  silent, 
and  confer  no  right  of  aggregating  weights  in  a  situation,  where  goods 
are  consigned  by  two  or  more  shippers  between  points  where  the  mer- 
chandise rate  is  less  than  $1.50,  unless,  indeed,  it  be  conferred  by  a 
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construction  placed  upon  the  concluding  sentence  of  the  last  paragraph. 
This  sentence  is: 

"Where  the  rate  is  less  than  $1.50  per  hundred  pounds,  the  aggregate 
charge  on  shipments  from  more  than  one  shipper  to  one  consignee,  forwarded 
from  the  same  point  on  the  same  date,  must  not  be  more  than  where  tlie  rate 
is  $1.50  per  hundred  pounds.*' 

If  this  sentence  means  that  express  charges  may  be  based  upon  ag- 
gregated weights,  ''where  the  merchandise  rate  per  100  pounds  is" 
less  than  $1.50,  as  contended  by  the  plaintiff,  it  means  very  nearly, 
if  not  precisely,  the  same  thing  as  the  preceding  sentence,  which  pro- 
vides charges  by  aggregation  when  the  rate  is  $1.50  or  more.  If  the 
concluding  sentence  of  paragraph  (b)  contains  the  meaning  contended 
by  the  plaintiff,  that  weights  of  packages  '*from  more  than  one  ship- 
per" may  be  aggregated  when  the  merchandise  rate  is  less  than  $1.50 
per  100  pounds,  then  the  opening  sentence  of  paragraph  (b),  which 
expressly  authorizes  the  aggregation  of  weights  of  "two  or  more  pack- 
ages forwarded  from  •  *  *  *  more  than  one  shipper"  where  the 
merchandise  rate  per  100  pounds  is  $1.50  or  more,  means  the  same 
thing,  making  purposeless  the  distinction  made  with  respect  to  rates 
of  $1.50  or  more  and  rates  less  than  $1.50. 

We  are  convinced,  however,  that  the  concluding  sentence  of  para- 
graph (b)  has  a  meaning,  and  that  the  meaning  is  different  from  that  of 
the  first  sentence.  In  seeking  the  full  meaning  of  the  whole  paragraph, 
let  us  find  the  object  attempted  to  be  attained  by  its  two  sentences. 
The  object  of  the  first  is  to  require  the  weights  of  two  or  more  pack- 
ages forwarded  by  more  than  one  consignor  to  be  aggregated,  if  the 
result  is  a  lower  diarge,  in  those  cases  in  which  the  merchandise  rate 
per  ICO  pounds  is  $1.50  or  more.  This  is  perfectly  clear.  Can  we 
say  that  the  purpose  of  the  second  sentence  is  to  do  the  same  thing, 
when  the  merchandise  rate  per  100  pounds  is  less  than  $1.50?  If  we 
can,  then  we  say  that  aggregation  of  several  packages  shipped  by  sev- 
eral shippers  is  required  by  paragraph  (b)  in  all  instances,  if  a  lower 
charge  is  thereby  made,  and  entirely  without  regard  to  the  amount  of 
the  merchandise  rate,  although  the  first  sentence  of  the  rule  clearly 
says  that  such  aggregation  is  required  "where  the  merchandise  rate  per 
100  pounds  is  $1.50  or  more." 

In  construing  the  second  sentence  of  the  paragraph,  we  must  give 
meaning  to  the  words  of  the  first  sentence.  The  opening  words  of  that 
sentence,  namely,  "Where  the  merchandise  rate  per  100  pounds  is  $1.50 
or  more,"  have  a  meaning  and  a  controlling  meaning  upon  the  remain- 
der of  the  paragraph.  "Where  the  merchandise  rate  per  100  pounds 
is  $1.50  or  more"  means"  when  the  merchandise  rate  per  100  pounds 
between  two  given  points  is  $1.50  or  more,  then  aggregation  is  pro- 
vided and  required.  The  last  sentence  of  the  paragraph  opens  with 
like  controlling  words,  namely,  "Where  the  [merchandise]  rate  is  less 
than  $1.50  per  100  pounds,"  something  must  be  done.  When  language 
distinguishes,  we  look  for  some  difference,  and  perhaps  for  some  con- 
trast. The  first  sentence  contemplates  something  to  be  done  when 
the  rate  is  $1.50  or  more.    The  last  sentence  contemplates  something, 
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and  we  apprehend  something  different,  to  be  done  when  the  rate  is 
less  than  $1.50.  Each  sentence  deals  with  a  situation  determined  and 
defined  by  the  relation  which  the  merchandise  rate  in  each-  bears  to 
a  merchandise  rate  of  $1.50.  The  two  situations  are  different  and  dis- 
tinct. Therefore,  is  it  not  evident  that  the  thing  intended  to  be  done 
in  one  is  likewise  different  from  the  thing  intended  to  be  done  in  the 
other  ?  In  this  connection  it  is  pertinent  to  note  that  the  first  sentence 
of  the  rule  deals  expressly  with  aggregate  weights,  the  last  sentence 
with  aggregate  charges,  and  that  the  first  sentence,  without  the  last, 
would  be  productive  of  trouble. 

We  can  imagine  a  situation  created  by  the  first  sentence  of  para- 
graph (b)  in  charging  rates  upon  aggregated  weights,  where  the  mer- 
chandise rate  is  $1.50  or  more,  that  might  be  very  desirable  to  avoid. 
May  it  not  be  this  ?  Several  packages  shipped  by  several  consignors  be- 
tween points  at  which  the  merchandise  rate  is  $1.50,  are  required  by 
paragraph  (b)  to  be  aggregated,  if  the  charge  thereby  made  is  in  the 
aggregate  lower  than  the  total  of  the  graduatecj  charges  for  the  pack- 
ages. For  instance,  a  20  pound  padcage  between  points  bearing  a 
$1.50  merchandise  rate,  as  between  New  York  and  Pittsburg^,  car- 
ries a  graduated  charge  of  70  cents.  The  graduated  charges  for  five 
such  packages,  if  shipped  and  charged  for  separately,  would  be  $3.50, 
but  if  aggregated,  as  they  may  be  under  the  rule,  the  one  charge  for 
the  five  packages  would  be  but  $1.50.  If  five  packages,  each  weigh- 
ing 20  pounds,  were  shipped  between  points  where  a  75  cent  mer- 
chandise rate  prevails,  as  between  New  York  and  Philadelphia,  and 
where,  with  respect  to  that  rate,  there  is  no  rule  requiring  or  allowing 
the  aggregation  of  weights  of  packages  consigned  by  several  consign- 
ors, the  rate  per  package  is  40  cents,  the  total  charge  for  the  five  pack- 
ages would  be  $2.00.  The  result  would  be  that  five  packages  shipped 
from  New  York  to  Philadelphia  over  the  shorter  distance  under  the 
75  cent  merchandise  rate,  would  cost  50  cents  more  than  the  shipment 
of  five  packages  of  the  same  aggregate  weight  over  a  greater  distance 
from  New  York  to  Pittsburgh,  where  the  $1.50  merchandise  rate  pre- 
vails. Therefore,  to  avoid  the  inequity  or  unfairness  of  charging  more 
for  a  short  haul  than  for  a  long  one,  we  are  of  opinion  that  the  con- 
cluding sentence  of  paragraph  (b)  was  written. 

In  the  instance  of  the  shipment  of  packages  with  weights  not  aggre- 
gated, under  the  separate  and  graduated  charges  which  maintain  with 
relation  to  a  75  cent  merchandise  rate,  the  total  of  which  but  for  the 
last  sentence  of  paragraph  (b)  would  amount  to  $2,  and  therefore  50 
cents  more  than  the  charges  based  upon  aggregated  weights  for  a  haul 
double  the  distance  and  double  the  merchandise  rate,  the  rule  provides 
in  effect  that  the  aggregate  charges  upon  such  non-aggregated  ship- 
ments over  the  shorter  haul,  whatever  they  be,  as  figured  from  the 
Table  of  Graduated  Charges  "must  not  be  more  than  where  the  rate 
is  $1.50  per  100  pounds."  Thus  is  given  to  the  concluding  sentence 
of  paragraph  (b)  a  reason  connected  with,  but  different  from,  that  con- 
tained in  the  first  sentence,  and  suggests  a  reason  for  the  presence  of 
the  latter  sentence  in  the  rule,  while  no  reason  is  suggested  for  its  pres- 
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ence,  if  it  means  the  same  thing,  with  respect  to  aggr^ating  weights, 
as  the  preceding  sentence.  There  is  fixed  by  the  last  sentence  a  maxi- 
mum "aggregate  charge''  on  non-aggregated  weights  of  packages  where 
the  merchandise  rate  is  less  than  $1.50.  This  maximum  charge  is  so 
fixed  that  the  aggregate  charges  on  non-aggregated  packages  shipped 
under  a  lower  rate  shall  never  exceed  the  charge  upon  aggregated  pack- 
ages shipped  tmder  a  higher  rate,  thus  preventing  what  otherwise  would 
frequently  and  surely  happen,  namely,  a  higher  charge  on  a  short  haul 
than  is  demanded  for  the  same  gross  weight  upon  a  long  haul. 

In  contending  that  weights  of  several  packages  shipped  by  several 
shippers  from  New  York  to  Philadelphia  may  be  aggregated,  the  plain- 
tiff recognizes  that  the  silence  of  the  rule  makes  it  impossible  to  ag- 
gregate weights  of  such  a  shipment  under  the  75  cent  merchandise 
rate  from  New  York  to  Philadelphia,  but  claims  that  it  is  entitled 
to  be  charged,  by  aggregation,  the  New  York  to  Pittsburgh  rate  of 
$1.50  on  such  shipments  from  New  York  to  Philadelphia.  It  urges  this 
construction,  because  in  an  illustration  from  the  specimen  day,  the  total 
graduated  charges  on  four  packages  shipped  from  New  York  to  Phil- 
adelphia, based  on  the  75  cent  rate,  were  30  cents  higher  than  the 
$1.50  merchandise  rate  on  aggregated  weights  from  New  York  to  Pitts- 
burgh. By  this  contention,  the  Philadelphia  consignee  of  several  arti- 
cles shipped  itom  New  York  by  more  than  one  shipper,  appropriates 
so  much  of  the  Pittsburgh  rate  as  carries  with  it  the  privilege  of  ag- 
gregation, and  applies  the  Pittsburgh  rate  of  $1.50  per  100  pounds  to 
all  articles  susceptible  of  aggregation,  and  adheres  to  the  Philadelphia 
merchandise  rate  of  75  cents  per  100  pounds  and  the  Philadelphia 
graduated  rates  for  lesser  weights  on  all  articles  thaj  may  not  be  ag- 
gregated. We  find  nothing  in  the  rule  that  permits  rates  to  be  so  in- 
termixed. What  we  find  is  a  method  by  which  rates  are  established 
at,  above  and  below  a  given  level,  and  by  which  rates  of  a  lower  level 
are  in  no  event  permitted  to  be  greater  than  those  of  a  higher  level. 
While  this  method  withholds  the  privilege  of  aggregating  weights  on 
shipments  by  more  than  one  shipper  from  New  York  to  Philadelphia, 
it  accords  that  privilege  upon  plural  shipments  where  the  rate  is  $1.50 
or  more,  and  thereby  seems  to  give  a  preference  to  shipments  bearing 
the  higher  rates.  With  the  fairness  of  the  rule,  however,  we  have 
nothing  to  do.  We  are  concerned  only  with  its  meaning.  We  are  of 
opinion  that  the  Express  Company  based  its  rates  upon  a  proper  in- 
terpretation of  the  rule,  and  did  not  over-charge  the  plaintiff. 

2.  Having  reached  the  conclusion  that  the  plaintiff  was  not  over- 
charged, and  for  that  reason  cannot  maintain  this  action,  the  second 
contention  of  the  defendant,  regarding  its  Commodity  Tariff,  does  not 
require  consideration. 

[4]  3.  We  concur  with  the  reasoning  of  the  trial  judge  expressed 
in  his  two  opinions,  and  approve  his  conclusion,  that  the  matter  in 
controversy  is  not  one  that  rests  either  solely  or  primarily  within  the 
jurisdiction  of  the  Interstate  Commerce  Commission,  but  is  one  of 
which  the  District  Court  has  jurisdiction.  In  this  connection  we  desire 
to  repeat,  that  the  matter  in  controversy  before  the  District  Court,  and 
before  this  court  on  appeal,  did  not  relate  to  the  fairness  of  the  defend- 
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ant's  rules  and  did  not  involve  questions  of  discriminatory  rates.    It 
extended  only  to  the  meaning  of  its  rules  and  what  were  its  rates. 
The  judgment  below  is  reversed. 

On  Petition  for  Rehearing. 

The  petition  of  the  plaintiff  for  reargument  is  based  upon  one  con- 
tention, which  is,  that  the  court's  interpretation  of  Rule  9  (b)  logically 
and  inevitably  leads  to  a  judgment  in  its  favor,  because,  if  the  pur- 
pose of  the  rule  is  to  prevent  a  larger  charge  for  a  short  haul  than 
for  a  long  one  (as  found  by  the  court),  the  plaintiff  is  entitled  to  ag- 
gregate weights  in  order  to  attain  that  very  object,  and  because,  in 
considering  the  reason  for  the  rule,  the  court  employed  an  illustration, 
wherein,  but  for  the  rule,  the  total  of  graduated  charges  for  carrying 
five  packages  over  a  short  haul  would  be  greater  by  fifty  cents  than 
the  charge  for  carrying  the  same  packages  with  weights  aggregated 
over  a  long  haul,  and  that  this  illustration  disclosed  the  very  fifty 
cents  charged  by  the  Express  Company  in  violation  of  the  ride  and 
sought  to  be  recovered  in  this  suit 

The  admission  of  the  correctness  of  the  court's  premise  and  the 
challenge  of  the  correctness  of  its  conclusion  are  so  directly,  and,  at 
first  view,  so  persuasively  made,  that  they  merit  consideration. 

The  illustration  used  by  the  court  and  now  adopted  by  the  plaintifiF 
as  its  case,  was  not  taken  from  the  testimony,  nor  does  it  embody  any 
of  the  facts  of  the  case.  It  was  purely  imaginary  and  was  used  to 
show  that  the  two  sentences  of  Rule  9  (b)  had  different  meanings,  and 
to  suggest  the  purpose  of  the  second  sentence  in  connection  with  the 
first,  in  view  of  situations  certain  to  arise  from  it  In  this  illustration, 
the  court  took  five  packages,  each  weighing  20  pounds,  consigned  by 
several  persons  upon  the  same  day  for  shipment  ov«r  a  long  haul, 
where  the  merchandise  rate  was  $1.50  or  more,"  and  where,  therefore, 
aggregation  of  weights  was  allowed;  and  five  packages  of  similar 
weights  similarly  consigned  for  shipment  over  a  short  haul,  where 
the  merchandise  rate  was  "less  than  $1.50,"  and  where,  therefore,  ag- 
gregation of  weights  was  not  allowed  and  separate  graduated  rates 
were  charged. 

This  illustration,  translated  into  figures,  shows  that,  without  the 
last  sentence  of  Rule  9  (b),  there  would  be  a  charge  of  $1.50  on  aggre- 
gated weights  of  the  five  packages  shipped  over  tihe  long  haul,  and  an 
aggregate  charge  of  $2.00  on  the  graduated  rates  for  the  five  separate 
packages  shipped  over  the  short  haul,  resulting  in  a  charge  of  50  cents 
more  for  the  short  haul  than  for  the  long  one.  But  we  found  the 
rule  prevented  this,  not  by  authorizing  or  requiring  aggr^ation  of 
weights  of  the  packages  shipped  over  the  short  haul,  but  by  arbitrarily 
saying  that  in  such  a  situation  the  "aggregate  charge"  for  shipment 
of  the  five  packages  over  the  short  haul  "must  not  te  more  than"  the 
charge  for  a  like  number  of  packages  of  the  same  weights  shipped 
over  the  long  haul,  thereby  making  the  "aggregate  charge"  for  each 
haul  $1.50. 

This  was  a  case  suggested  by  the  court  to  illustrate  a  reascHi  for  the 
rule,  but  this  is  not  the  plaintiff's  case,  nor  may  the  five  package  illus- 
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tration  be  used  by  the  plaintiff  as  a  premise  for  its  case,  from  which 
to  make  the  deduction  desired.  The  plaintiff's  case  is  established  by 
the  evidence,  which  discloses  a  specimen  day's  business,  comprising 
shipments  by  many  consignors  of  35  packages  of  varying  weights, 
some  of  which  are  susceptible  of  aggregation  into  units  of  100  pounds, 
and  many  of  which  are  not.  There  is  no  similarity  in  point  of  fact 
between  the  specimen  day's  business,  which  constitutes  the  plaintiff's 
case,  and  the  case  stated  in  the  opinion  of  the  court  to  illustrate  the 
reason  for  the  rule.  By  the  case  as  proven  is  the  plaintiff  bound,  and 
by  the  case  as  proven  must  its  rights  be  determined.  The  facts  of  the 
illustrated  case  and  the  real  case  being  entirely  different,  the  premises 
of  the  cases  are  likewise  different,  compeUing  a  corresponding  differ- 
ence in  deductions.  The  plaintiff  seeks  to  make  them  similar  by  pick- 
ing and  selecting  from  the  35  shipments  on  the  specimen  day  packages 
of  weights  that  will  aggregate  lOO  pounds,  as,  for  instance,  five  pack- 
ages of  the  weights  used  in  the  illustration.  Having  selected  from 
the  35  shipments  of  the  specimen  day  five  packages  that  corresponded 
in  weight  with  those  in  the  illustration  employed  by  the  court,  the  plain- 
tiff claims  that  its  picked  and  selected  case  is  within  the  illustration 
and  within  the  conclusion  deduced  from  it,  and  therefore,  with  respect 
to  those  five  packages,  it  may  appropriate  the  lowest  known  rate  which 
carries  the  right  of  aggregation  of  packages  shipped  by  more  than  one 
shipper,  which  is  $1.50,  and  be  charged  the  graduated  rates  on  the 
remaining  packages  not  susceptible  of  aggregation.  But  there  is  a 
difference  in  fact  between  the  case  illustrated  and  the  case  adjudicated. 
In  the  former,  there  was  neither  occasion,  opportunity  nor  advantage 
in  picking  and  selecting,  because  the  weights  of  all  packages  aggregated 
precisely  100  pounds,  and  the  rule  against  a  higher  charge  for  a  short 
haul  could  arbitrarily  be  enforced,  without  aggregating  their  weights. 
The  plaintiff's  case  comprised  the  shipment  not  of  five  but  of  thirty-five 
packages  of  varying  weights,  requiring  a  selection  to  bring  a  number 
within  the  facts  and  deduction  of  the  illustrated  case. 

[6]  By  its  claim  of  right  to  make  such  a  selection  for  such  a  pur- 
pose, we  are  back  to  the  old  question,  whether  under  Rule  9  (b)  the 
shipper  may  pick  and  select  out  of  a  day's  shipments,  packages  of 
weights  that  will  aggregate,  and  by  aggregating  their  weights,  pay  the 
aggregate  rate  on  the  selected  packages  and  the  graduated  rates  on 
packages  of  weights  not  capable  of  aggregation.  The  right  to  pick 
and  select  was  the  basis  of  the  whole  argument  at  the  hearing.  The 
plaintiff  never  attempted  to  aggregate  the  weights  of  the  whole  35 
packages  nor  claimed  that  the  aggregate  charges  on  the  35  packages 
for  the  short  haul  were  greater  than  charges  for  a  long  haul,  where  the 
rate  is  $1.50.  It  claimed  the  right  to  pick  and  select,  and  then  aggre- 
gate the  selection  and  appropriate  the  lowest  Icnown  rate  carrying  the 
right  of  aggregation.  In  entering  judgment  for  the  defendant,  we 
passed  upon  that  contention  and  denied  the  right  to  pick  and  select, 
and  as  it  is  upon  the  same  contention  that  the  plaintiff  bases  its  peti- 
tion for  a  rehearing,  we  are  constrained  to  deny  the  petition. 
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(226  Ffed.  634) 

POWER  ft   IRRIGATION  CO.  OF  CLEAR  LAKE  v.  CAPAT  DITCH  CO. 

et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  4,  1915.) 
No.  2500. 

1.  MosTGAOBfl  ^s»32 — ^Transaction— Statute. 

Under  Civ.  Code  Cal.  §  2924,  declaring  that  every  transfer  of  an  In- 
terest in  property  as  security  for  the  performance  of  another  act  is  a 
mortgage,  section  2888,  declaring  that,  notwithstanding  an  agreement  to 
the  contrary,  a  lien  transfers  no  title  to  the  property  subject  thereto, 
and  Code  Civ.  Proc.  Cal.  §  744,  providing  that  a  mortgage  shall  not  be 
deemed  a  conveyance  so  as  to  enable  the  mortgagor  to  recover  possessicHi 
without  foreclosure  and  sale,  a  transaction  whereby  the  complainant's 
predecessor,  owning  and  in  possession  of  land,  borrowed  money  from  de- 
fendant and  executed  its  promissory  note,  and  to  secure  the  note  execut- 
ed a  deed  absolute  in  form,  was  a  "mortgage." 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  H  60-66,  84- 
94;    Dec.  Dig.  «=»32. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Seamd  Series, 
Mortgage.] 

2.  Limitation  of  Actions  ^=»167— Securitt— Lien— Extingu  shkent. 

Where  mortgage  notes  were  barred  by  the  limitation  of  Code  Civ. 
Proc.  Cal.  §  337.  the  lien  created  by  the  mortgage  was  thereby  extin- 
guished under  the  express  provision  of  Civ.  Code  Cal.  §  2911. 

[Ed.  Note. — For  other  cases,  see  Limltatlcm  of  Actions,  Cent  Dig.  i 
652;   Dec.  Dig.  <g=>167;   Mortgages,  Cent.  Dig.  S  1599.] 

3.  Quieting  Title  ^=»1 — Form  of  Action — Allegations. 

Where  complainant,  the  owner  of  the  legal  title  to  land,  had  mort- 
gaged It  by  deed  absolute  In  form  to  secure  Its  Indebtedness  to  the  de- 
fendant, which  mortgage  lien  had  been  extinguished  by  operation  of  law 
before  the  commencement  of  the  suit,  and  the  other  defendants  had 
taken  with  full  knowledge  of  the  nature  of  the  conveyance,  a  bill  for  an 
accounting,  etc.,  was  a  bill  to  quiet  title  to  the  land  In  question. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  SI  I,  2; 
Dec.  Dig.  «=>1.] 

4.  Quieting  Title  ^s»14 — Conditions  Precedent. 

The  mortgagor  will  be  required  to  pay  the  mortgage  debt  as  a  condi- 
tion of  redeeming,  though  the  lien  Is  extinguished  because  equity  requires 
every  one  seeking  equity  to  do  equity. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  $  46;  Dec. 
Dig.  <g=>14.] 

5.  Courts  ^=>312 — UNmcD  States  Courts— Jurisdiction. 

A  bill  in  the  nature  of  a  mortgagor's  bill  to  redeem,  based  op<m  the 
effect  imposed  by  state  statute  upon  the  instrument  executed  by  com- 
platDant*s  predecessor  to  defendant,  and  upon  the  conveyance  of  the  legal 
title  to  the  land  by  the  trustees  of  the  complainant's  predecessor  to  com- 
plainant was  not  a  suit  based  upon  a  chose  in  action  within  Judicial 
Code,  I  24  (Act  March  3,  1911,  c.  231,  36  Stat  1091  [Oomp.  St  1913,  i 
991]),  providing  that  no  District  Court  shall  have  cognizance  of  any  suit 
to  recover  on  a  chose  In  action  unless  It  might  have  been  prosecuted  In 
such  court  If  no  assignment  had  been  made. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  Sf  865-875;  Dec, 
Dig.  <®=>312.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  M.  T.  Dooling,  Judge. 

^=»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  k  Indexes 
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Bill  by  the  Power  &  Irrigation  Company  of  Clear  Lake,  a  corpora- 
tion, against  the  Capay  Ditch  Company,  a  corporation,  Yolo  County 
Consolidated  Water  Company,  a  corporation,  Yolo  Water  &  Power 
Company,  a  corporation,  J.  M.  Adamson,  L.  D.  Stephens,  and  Joseph 
Craig.  Judgment  for  defendants  dismissing  the  suit  (D.  C.)  213  Fed. 
399,  and  plaintiff  appeals.    Reversed  and  remanded. 

This  is  an  appeal  from  the  judgment  of  the  court  below,  dismissing  the  suit 
for  lack  of  Jurisdiction. 

The  bill  alleges  that  the  plalntlflf  was  Incorporated  under  the  laws  of  the 
state  of  Arizona  April  9,  1913,  and  that  the  defendants  Capay  Ditch  Com- 
pany, Yolo  County  Consolidated  Water  Company,  and  Yolo  Water  &  Power 
Company  are  cori)oratlons  of  the  state  of  California,  and  that  each  of  the 
individual  defendants  is  a  resident  and  citizen  of  California.  It  then  alleges 
that  on  the  13th  day  of  November,  1907,  a  corporation  of  California  called 
Central  Counties  Land  Company  was  the  owner  and  in  the  possession  of 
certain  spedflcally  described  tracts  of  land  situated  In  the  county  of  Lake, 
state  of  California,  aggregating  2,125  acres,  which  Land  Company,  on  the 
day  named,  borrowed  of  and  received  from  the  defendant  Capay  Ditch  Com- 
pany three  several  sums  of  money  aggregating  $24,570.75,  for  each  of  which 
the  Land  Company  executed  to  the  Ditch  Company  Its  promissory  note,  bear- 
ing Interest  at  the  rate  of  7  per  cent  per  annum,  to  secure  the  payment  of 
which  notes,  and  for  that  purpose  only,  It  executed  to  the  Ditch  Company,  at 
the  same  time,  an  Instrument  In  writing.  In  form  a  grant,  bargain,  and  sale 
deed,  purporting  to  grant  to  the  Ditch  Company  all  of  the  said  tracts  of  land, 
but  containing  this  clause:  "This  conveyance  Is  made,  executed  and  de- 
livered In  pursuance  of  a  resolution  of  the  board  of  directors  of  Central 
Counties  Xand  Company  duly  adopted  under  the  provisions  of  law  and  the 
by-laws  of  said  corix)ratlon,  authorizing  and  directing  the  president  and 
secretary  to  make,  execute  and  deliver  this  conveyance." 

The  bill  alleges  not  only  that  the  parties  to  the  Instrument  Intended  It  as 
a  mortgage  only,  but  that  the  resolution  of  the  board  of  directors  of  the 
Land  Company  so  referred  to  In  the  purported  deed  In  terms  so  expressly 
declared. 

It  further  alleges  that  the  Ditch  Company  subsequently,  to  wit,  on  the 
20th  day  of  March,  1908,  caused  the  said  purported  deed  to  be  duly  recorded 
In  the  records  of  the  said  county  of  Lake;  that  with  full  knowledge  of 
the  true  nature  of  the  said  Instrument  on  the  part  of  the  defendant  Yolo 
County  Consolidated  Water  Company,  the  defendant  Ditch  Company  exe- 
cuted to  It,  on  the  18th  day  of  December,  1911,  an  Instrument  In  writing, 
In  form  a  grant,  bargain,  and  sale  deed,  wherein  and  whereby  the  Ditch 
Company  puriwrted  to  convey  to  the  Yolo  County  Consolidated  Water  Com- 
pany all  of  the  said  real  property ;  that  thereafter  and  with  the  full  knowl- 
edge of  the  defendants  L.  D.  Stephens  and  Joseph  Craig  as  to  the  true  nature 
of  the  said  purported  deeds,  the  defendant  Yolo  County  Consolidated  Water 
Company  executed  to  them  an  Instrument  In  writing.  In  the  form  of  a  grant, 
bargain,  and  sale  deed,  wherein  and  whereby  It  purported  to  convey  to  the 
said  individual  defendants  all  of  the  said  real  property,  and  that  subse- 
quently the  said  Individual  defendants,  Stephens  and  Craig,  executed  to  the 
defendant  Yolo  Water  &  Power  Company,  with  full  knowledge  on  Its  part 
as  to  the  true  nature  of  the  said  Instruments,  a  deed  In  form  purporting 
to  convey  to  It  the  said  real  property;  that  prior  to  the  said  18th  day  of 
November,  1907,  the  defendant  J.  M.  Adamson  entered  Into  the  possession 
of  the  whole  of  the  said  described  real  estate  as  the  tenant  of  the  said  Central 
Counties  Land  Company,  and  duly  attorned  to  It,  paying  to  it  the  rental  due 
therefor  at  the  rate  of  about  $200  per  annum,  and  regularly  paid  such 
rental  for  all  the  years  preceding  the  year  ending  on  or  about  November  30, 
1911;  that  said  Central  Counties  Land  Company  through  Inadvertence  and 
oversight  failed  to  pay  Its  license  tax  to  the  state  of  California  due  In  the 
year  1911,  by  reason  of  which  Its  right  to  do  business  as  a  corporation  be- 
came and  was  forfeited  on  the  day  last  mentioned,  whereupon  all  of  the 
former  directors  of  the  said  corporation  became,  under  and  by  virtue  of  the 
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provisions  of  the  laws  of  the  said  state,  trustees  of  the  corporation  for  tlie 
benefit  of  its  creditors  and  stockholders;  that  the  defendant  Adajnson  has 
continued  in  the  possession  of  all  the  said  real  property,  but  that  since  the 
said  forfeiture  by  the  said  Land  Ck)mpany  of  its  charter  the  said  Adamson 
has  refused  to  pay  the  rental  of  the  said  property  either  to  the  said  Land 
Ck)mpany  or  to  its  trustees,  and  without  the  consent  of  either  the  Land  C<Mn- 
pany  or  of  its  trustees  or  of  its  or  their  successors  has  attempted  to  attorn  to 
the  defendant  Yolo  Water  &  Power  Ck>mpany,  and  now  claims  to  be  in  the 
possession  of  the  said  property  as  the  tenant  of  the  said  last-mentioned  com- 
pany. 

The  bill  further  alleges,  among  other  things,  that  by  mesne  conveyances 
from  the  trustees  of  the  said  Central  Ckmnties  Land  Ck)mpany  all  of  the  title 
to  the  said  real  property  has  become  and  is  now  vested  in  the  plaintiff. 

It  further  alleges  that  the  said  Central  Counties  Land  Company  bad 
planned  to  erect  a  dam  for  the  purpose  of  impounding  the  flood  waters  of 
Clear  I^ke  in  the  state  of  California,  and  to  that  end  to  build  a  dam  at  the 
outlet  of  that  lake  for  the  purpose  of  maintaining  and  holding  flood  waters 
of  the  lake  at  high-water  mai^,  and  that  the  said  Land  Company  during  its 
existence  held  the  said  described  real  estate  particularly  and  principally  for 
this  purpose,  and  that  the  trustees  of  said  Land  Company,  after  it  ceased  to 
exist  as  a  corporation,  continued  to  hold  the  said  lands  for  that  purpose,  all 
of  which  was  at  all  times  well  Imown  to  the  defendants,  and  to  each  of  them; 
that  it  is  the  plan  and  purpose  of  the  plaintiff  to  use  the  said  real  estate  for 
the  same  purpose  as  was  planned  by  the  Land  Company,  and  that  the  plain- 
tiff is  duly  authorized  by  its  charter  to  make  sach  use  thereof;  that  the 
said  real  estate  contains  a  portion  of  the  only  available  dam  site  for  im- 
pounding the  waters  of  the  said  Clear  Lake,  and  that  the  outlet  of  the  lake 
runs  through  the  said  land,  and  that  without  the  use  of  that  it  would  be  im- 
possible to  store  the  flood  waters  of  the  lake,  or  for  the  plaintiff  to  carry  oat 
the  purposes  of  its  incorporation  as  to  the  said  lake;  that  at  the  time  of  the 
execution  of  the  said  instrument  by  the  Ditch  Company  purporting  to  convey 
the  said  real  estate  to  the  defendant  Yolo  County  Consolidated  Water  Company, 
and  at  the  time  of  the  execution  by  the  last-mentioned  company  of  the  said  in- 
strument purporting  to  convey  the  said  lands  to  the  defendants  Stephens  and 
Craig,  the  said  defendants  Ditch  Company,  Yolo  County  Consolidated  Water 
Company,  Stephens,  and  Craig  were  each  and  all  indebted  to  the  trustees  of 
the  said  Central  Counties  Land  Comptmy  in  the  sum  of  $15,825,  the  same 
being  the  balance  due  from  them  for  and  on  account  of  their  subscription  to 
633  shares  of  the  capital  stock  of  the  said  Central  Counties  Land  Company, 
which  stock  was  issued  to  and  received  by  them,  the  par  value  of  which  was 
$100,  but  upon  which  said  stock  they  had  only  paid  into  the  said  Central 
Counties  Land  Company  $75  per  share,  and  that  at  the  time  the  said  defend- 
ants Capay  Ditch  Company,  Yolo  County  Consolidated  Water  Company,  Ste- 
phens, and  Craig  were  indebted  to  the  said  trustees  of  the  said  Central  Coun- 
ties Land  Company  in  the  sum  of  $15,825  for  and  on  account  of  the  balance 
due  from  them  on  said  stock  subscription,  and  in  divers  other  large  sums,  the 
aggregate  of  which  is  in  excess  of  any  amount  due  from  the  said  Central 
Counties  Land  Company  for  and  on  account  of  the  said  promissory  notes  so 
secured  by  the  said  deed  from  the  said  Land  Company  to  the  said  defendant 
Capay  Ditch  Company,  and  that  the  amount  so  due  from  the  said  defendants 
Capay  Ditch  Company,  Yolo  County  Consolidated  Water  Company,  Stephens, 
and  Craig  to  the  said  Central  Counties  Land  Company  and  its  trustees,  or 
their  successors  In  interest,  was  and  has  been  and  is  more  than  sufficient  to 
satisfy  the  demands  of  the  said  defendants,  or  any  or  either  of  them,  for  or 
on  account  of  the  aforesaid  promissory  notes ;  that  contemporaneously  with 
their  aforesaid  transfer  to  the  plaintiff  of  the  aforesaid  lands,  the  said 
trustees  of  the  said  Central  Counties  Land  Company  also  transferred  to  the 
plaintiff  all  of  their  said  demands  against  the  said  defendants  Capay  Ditch 
Company,  Yolo  County  Consolidated  Water  Company,  L.  D.  Stephens,  and  Jo- 
seph Craig,  all  of  which  demands  then  remained,  and  still  remain,  due ;  that 
the  defendant  Yolo  Water  &  Power  Company  threatens  to  and  will,  unless  re- 
strained therefrom,  proceed  to  construct,  and  will  construct,  a  dam  upon  the 
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aald  real  property,  and  will  construct  controlling  works  thereon,  and  will 
cause  a  c<Misiderable  portion  of  the  said  lands  to  be  flooded ;  that  the  plaintiff 
is  the  owner  and  in  possession  of  a  large  portion  of  the  frontage  of  the  said 
Clear  Lake,  and  that  if  such  dam  is  built  the  waters  of  that  lake  will  there- 
upon be  raised  and  impounded,  and  all  of  the  said  lands  of  the  plaintiff  will 
be  flooded.  The  bill  further  alleges  that  the  appointment  of  a  receiver  to 
take  charge  of  the  «aid  property  and  to  collect  the  rentals  thereof  pending 
the  litigation  is  necessary  in  order  to  preserve  it  from  waste  and  injury,  and 
further  alleges  its  ability  and  willingness  to  pay  such  sum  as  may  be  found 
upon  an  accounting  to  be  Justly  due  from  it  for  principal  and  interest  on  the 
said  promissory  notes,  and  prays,  among  other  things,  for  the  appointment  of 
a  receiver,  an  injunction  restraining  the  erecticm  of  the  alleged  threatened 
dam  and  the  flooding  of  the  said  lands,  to  be  let  into  the  possession  of  the 
property,  for  an  accounting,  and  for  general  relief. 

Charles  S.  Wheeler  and  John  F.  Bowie,  both  of  San  Francisco,  Cal., 
for  appellant. 

S.  C.  Denson,  Jdin  S.  Partridge,  Alan  C.  Van  Fleet,  A.  E.  Shaw, 
Bert  Schlesinger,  Denson,  Cooley  &  Denson,  and  Mastick  &  Partridge, 
all  of  San  Francisco,  Cal.,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  Holding 
that  the  suit  was  based  upon  a  chose  in  action  the  court  below  dis- 
missed it  because  of  the  provision  of  section  24  of  the  Judicial  Code 
(Act  March  3,  1911,  c.  231,  36  Stat.  1091  [Comp.  St.  1913,  §  991]) 
which  declares : 

"No  District  Court  shall  have  cognizance  of  any  suit  (except  upon  foreign 
bills  of  exchange)  to  recover  upon  any  promissory  note  or  other  chose  in  action 
in  f^vor  of  any  assignee,  ♦  ♦  ♦  unless  such  suit  might  have  been  prose- 
cuted in  such  court  to  recover  upon  said  note  or  other  chose  in  action  if  no 
assignment  had  been  made." 

In  so  holding  we  are  of  the  opinion  that  the  court  was  in  error. 

[1]  Briefly  stated,  the  case  made  by  the  bill  is  primarily  founded 
upon  the  fact  that  the  complainant's  predecessor  in  interest,  the  Central 
Counties  Land  Company,  being  the  owner  and  in  possession  of  the 
lands  therein  described,  borrowed  from  the  defendant  Capay  Ditch 
Company  certain  moneys,  executing  therefor  its  promissory  notes,  to 
secure  the  payment  of  which  with  interest  it  executed  to  the  Ditch 
Company  a  deed  to  the  property  absolute  in  form,  and  that  each  of  the 
other  defendants  took,  in  turn,  whatever  interest  they  acquired  under 
that  instrument,  with  full  knowledge  that,  although  a  deed  absolute 
in  form,  it  was  given  only  as  security  for  moneys  loaned  by  the  pur- 
ported grantee  to  the  purported  grantor.  The  Civil  Code  of  California 
expressly  declares,  in  section  2924 : 

"Every  transfer  of  an  interest  in  property,  other  than  in  trust,  made  only 
as  a  security  for  the  performance  of  another  act,  is  to  be  deemed  a  mortgage." 

And  the  Supreme  Court  of  the  state  has  many  times  decided  that, 
no  matter  how  strong  the  language  of  the  instrument  employed  by  the 
parties  may  be,  if  it  was  intended  merely  as  security  for  the  payment 
of  a  debt,  the  law  fixes  its  character  as  a  mortgage  only ;   it  is  not  at 
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all  a  matter  of  contract,  but  of  law.    Indeed,  by  section  2888  of  the 
same  Code  it  is  declared  that : 

"Notwithstanding  an  agreement  to  the  contrary,  a  lien,  or  a  contract  for  a 
lien,  transfers  no  title  to  the  property  subject  to  the  lien." 

And  section  744,  Code  Civ.  Proc.,  in  terms  provides : 

"A  mortgage  of  real  property  shall  not  be  deemed  a  conveyance,  whatever 
Its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover  possession  of 
the  real  property  without  a  foreclosure  and  sale." 

See,  among  the  numerous  California  cases,  Todd  v.  Todd,  164  Cal. 
255,  128  Pac.  413 ;  Shirey  v.  All  Night  and  Day  Bank,  166  Cal.  50, 
134  Pac.  1001 ;  Woods  v.  Jensen,  130  Cal.  200,  62  Pac.  473;  Moisant 
v.  McPhee,  92  Cal.  76,  28  Pac.  46;  Smith  v.  Smith,  80  Cal.  325,  21 
Pac.  4,  22  Pac.  186,  549. 

It  results  that  the  purported  deed  from  the  complainant's  prede- 
cessor in  interest.  Central  Counties  Land  Company,  to  the  Capay  Ditch 
Company,  passed  no  title  to  any  of  the  lands  described  in  the  bill,  and 
that  the  title  thereto,  remaining  in  the  purported  grantor,  subsequently 
passed,  according  to  the  averments  of  the  bill,  from  the  trustees  of  the 
Central  Counties  Land  Company  to  the  complainant  by  deed,  and  so 
remained  at  the  time  of  the  commencement  of  the  suit 

[2]  But  it  further  appears  from  the  averments  of  the  bill  that  the 
promissory  notes  executed  by  the  complainant's  predecessor  in  inter- 
est, for  the  security  of  the  payment  of  which  the  mortgage  was  given, 
were  dated  November  18,  1907,  and  were  due  and  payable  August  1, 
1908,  and  therefore  had  become  barred  by  the  state  statute  of  limita- 
tions (section  337,  Code  Civil  Proc.)  prior  to  the  commencement 
of  the  suit  In  those  circumstances  the  law  is  that  the  lien  created 
by  the  mortgage  upon  the  property  described  in  the  bill  thereupon  be- 
came extinguished,  for  it  is  expressly  declared  by  section  2911  of  the 
Civil  Code  of  California  that: 

"A  Hen  Is  extinguished  by  the  lapse  of  time  within  which,  under  the  provi- 
sions of  the  Code  of  Civil  Procedure,  an  action  can  be  brought  upon  the  prin- 
cipal obligation,*' 

[3]  We  have,  then,  a  case,  according  to  the  allegations  of  the  bill, 
where  the  complainant  is  the  owner  of  the  legal  title  to  the  lands  de- 
scribed in  the  bill,  upon  which  a  mortgage  that  had  been  executed  by 
its  predecessor  in  interest  to  secure  its  debt  to  the  defendant  Capay 
Ditch  Company  had  become  extinguished  prior  to  the  commencement 
of  the  suit,  but  where  the  instrument  creating  the  mortgage  was  in 
form  a  deed  absolute,  the  rights  of  which  mortgagee  had,  during  the 
life  of  the  mortgage,  passed  to  its  codefendants  with  full  knowledge 
of  the  true  character  of  the  purported  deed,  which  deed  still  stands 
upon  the  records  of  the  county  in  which  the  lands  are  situate,  and  is 
therefore  a  cloud  upon  the  true  title  thereto. 

While  the  present  bill  is  styled  a  "bill  to  redeem,"  it  is,  in  truth,  a 
bill  to  quiet  the  complainant's  alleged  title  to  the  lands  in  question, 
and  among  its  allegations  is  an  offer  on  the  part  of  the  complainant 
to  pay  to  the  defendants  whatever  may  be  found  to  be  justly  due 
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them  on  the  original  indebtedness  of  its  predecessor  in  interest  to  the 
defendant  Capay  Ditch  Company. 

In  the  case  of  Raynor  v.  Drew,  72  Cal.  307,  309,  310,  311,  13  Pac. 
866,  the  Supreme  Court  of  that  state  said : 

"On  May  14,  1875,  the  plaintiff  gave  to  the  defendant  an  instrument  in 
writing,  which  in  form  was  an  absolute  deed.  It  is  admitted  by  the  plead- 
ing that  this  instrument  was  to  secure  the  payment  of  a  promissory  note,  and 
therefore  it  was  a  mortgage,  and  under  the  present  doctrine  did  not  convey  the 
title  (Taylor  v.  McLain,  64  Cal.  514  [2  Pac.  399] ;  Healy  v.  O'Brien,  66  Cal.  519 
[6  Paa  386]),  and  did  not  give  a  right  of  possession.  Civ.  Code,  §  2927. 
«    «     « 

"2.  It  is  urged  that  the  plaintiff's  claim  to  relief  is  barred  by  lapse  of  time. 
The  argument  is  that  the  right  of  foreclosure  is  barred,  and  that,  the  rights 
of  redemption  and  foreclosure  being  reciprocal,  if  one  is  barred  the  other 
must  be.  Such  was  undoubtedly  the  rule  before  the  Code.  Cunningham  v. 
Hawkins,  24  Cal.  406,  85  Am.  Dec.  73 ;  Arrington  v.  Liscom,  34  Cal.  369,  94  Am. 
Dec  722;  Espinosa  v.  Gregory,  40  Cal.  58.  But  perhaps  it  may  be  doubted 
whether  the  reason  of  the  old  equity  rule  applies  under  a  system  where  no 
title  passes  to  the  mortgagee.  If  the  title  and  right  of  possession  remain  in 
the  mortgagor,  and  the  lien  of  the  mortgage  is  extinguished  by  lapse  of  time 
(Civ.  Code,  S  ^11),  what  is  it  that  the  mortgagee  has  which  can  be  redeemed? 
The  old  phraseology  has  come  down  to  us  and  found  a  place  in  the  statute. 
But  It  is  manifest  that  an  action  to  'redeem'  under  these  circumstances  is,  in 
effect,  under  our  system  merely  an  action  to  remove  a  cloud.  And  since  a 
court  of  equity  may  require  justice  to  be  done  as  a  condition  of  removing  the 
cloud,  why  should  there  be  any  period  of  limitation  for  such  an  action?" 

In  the  later  case  of  Hall  v.  Amott,  80  Cal.  348,  354,  22  Pac.  200, 
the  same  court  again  held  that  a  deed  intended  as  a  mortgage  for  a 
debt  from  the  grantor  to  the  grantee  does  not  pass  the  legal  title  as 
between  the  parties,  nor  confer  a  right  of  possession  upon  the  gran- 
tee, but  merely  operates  as  a  mortgage  between  them,  yet,  being  ab- 
solute in  form,  it  constitutes  a  cloud  on  the  title  of  the  grantor  which 
he  may  remove  upon  doing  equity  by  redemption  and  payment  of  the 
mortgage  debt,  regardless  of  possession  by  the  grantee,  and  that  he 
must  do  equity  by  payment  of  the  balance  of  the  debt,  as  a  condition 
of  removing  the  cloud,  though  the  lien  of  the  mortgage  be  extinguished 
by  failure  of  the  grantee  to  foreclose  it.  See,  also,  Baker  v.  Fire- 
men's Fund  Ins.  Co.,  79  Cal.  34,  21  Pac.  357 ;  Booth  v.  Hoskins,  75 
Cal.  271,  17  Pac.  225 ;  De  Cazara  v.  Orena,  80  Cal.  132,  22  Pac.  74. 

[4]  It  is  urged  on  behalf  of  the  appellees  that  the  reason  why  the 
mortgagor  and  its  successor  in  interest  should  be  required  to  pay  the 
mortgage  debt  as  a  condition  to  redeeming  the  mortgaged  property  is 
because  section  2920  of  the  Civil  Code  of  California  defines  a  mort- 
gage as— 

**a  contract  by  which  specific  property  is  hypothecated  for  the  performance  of 
an  act,  without  the  necessity  of  a  change  of  possession." 

But  that  is  not  at  all  so.  The  reason  is  that  a  court  of  equity  requires 
every  party  who  seeks  equity  to  do  equity.  Moreover,  as  has  been 
shown,  the  lien  created  by  the  mortgage  here  in  question  was,  accord- 
ing to  the  allegations  of  the  bill  (which,  as  the  case  is  presented,  must 
be  taken  to  be  true),  extinguished  prior  to  the  commencement  of  the 
suit,  by  reason  of  the  provision  of  section  2911  of  the  Civil  Code  of 
California  above  quoted. 
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[5]  The  bill  here  being  based  upon  the  effect  imposed  by  the  statute 
of  California  upon  the  instnunent  executed  by  the  complainant's  pred- 
ecessor in  interest  to  the  'defendant  Capay  Ditch  Company,  and  upon 
the  conveyance  of  the  legal  title  to  the  lands  in  question  by  the  trus- 
tees of  the  Central  Counties  Land  Company  to  the  complainant,  we 
regard  it  as  clear  that  the  court  below  was  in  error  in  holding  that  the 
suit  is  based  upon  any  chose  in  action  and  in,  for  that  reason,  Ssmissing 
it.  See  Smith  v.  Kernochen,  7  How.  (U.  S.)  216,  12  L.  Ed.  666;  Shel- 
don V.  Sill,  8  How.  449,  450,  12  L.  Ed.  1147;  Deshler  v.  Dodge,  16 
How.  631,  14  L.  Ed.  1084;  Briggs  v.  French,  4  Fed.  Cas.  119  [Fed. 
Cas.  No.  1,871] ;  Dundas  v.  Bowler,  8  Fed.  Cas.  28  [Fed.  Cas.  No. 
4,140] ;  Gest  v.  Packwood  (C.  C.)  39  Fed.  535,  537;  Portage  City 
Water  Co.  v.  City  of  Portage  (C.  C.)  102  Fed.  769. 

It  need  hardly  be  said  that  the  merits  of  the  controversy  between 
the  parties  is  here  in  no  respect  involved. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  the  court  below. 

GILBERT,  Circuit  Judge  (concurring).  In  its  essential  features, 
the  cause  of  suit  pleaded  in  the  complaint  is  one  to  quiet  title  to  real 
estate.  The  plaintiff  has  acquired  by  conveyance  the  title  to  land  which 
its  predecessor  in  interest  had  subjected  to  a  mortgage.  The  mortgage 
lien  has  expired  by  limitation,  but  the  deed,  which  was  intended  as  a 
mortgage,  and  the  subsequent  conveyances  of  the  land  constitute  a 
cloud  upon  the  plaintiffs  title.  The  plaintiff  must,  in  equity,  pay  the 
mortgage  debt  in  order  to  obtain  the  relief  which  it  seeks.  Its  right 
to  seek  and  obtain  that  relief  does  not  depend,  however,  upon  an  assign- 
ed chose  in  action,  but  upon  a  deed  of  real  estate.  Said  the  court  in 
Brown  v.  Fletcher,  235  U.  S.  589,  35  Sup.  Ct.  154,  59  L.  Ed.  374: 

**Tiiere  was  no  Intent  to  prevent  assignees  and  purchasers  of  property  from 
maintaining  an  action  in  the  federal  court  to  recover  such  property,  even 
though  the  purchaser  was  an  assignee  and  tiie  deed,  might,  in  a  sense,  be 
caUed  a  chose  in  action.  ♦  ♦  ♦  Assuming  that  the  transfer  was  not  color- 
able or  fraudulent,  the  federal  statutes  have  always  permitted  the  vaidee  or 
assignee  to  sue  in  the  United  States  courts  to  recover  property  or  an  inter- 
est in  property  when  the  requisite  value  and  diversity  of  citizenship  ex- 
isted." 

The  decision  in  that  case  is  authority  also  for  the  proposition  that 
section  24  of  the  Judicial  Code  was  not  intended  to  bring  about  any 
change  in  the  law,  but  was  intended  merely  as  a  continuation  of  the 
existing  statute.    Said  the  court : 

**In  continuing  the  statute  Congress  also  carried  forward  the  construction 
that  the  restriction  on  jurisdiction  applied  to  suits  for  damages  for  breach 
of  contract,  but  did  not  apply  to  suits  for  a  breach  of  duty  nor  for  a  recovery 
of  things." 

That  statute  has  been  held  applicable  to  cases  where  the  plaintiff  has 
acquired  by  assignment  the  right  to  foreclose  a  mortgage  (Sheldon  v. 
Sill,  8  How.  441,  12  L.  Ed.  1147;  Blacklock  v.  Small,  127  U.  S.  96,  8 
Sup.  Ct.  1096,  32  L.  Ed.  70;  Kolze  v.  Hoadley,  200  U.  S.  76,  26  Sup. 
Ct.  220,  50  L.  Ed.  377),  and  to  suits  to  compel  specific  performance  of 
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a  contract  (Plant  Investment  Co.  v.  Key  West  Railway,  152  U.  S.  71, 
14  Sup.  Ct.  483, 38  L.  Ed.  358;  Shoecraft  v.  Bloxham,  124  U.  S.  730,  8 
Sup.  Ct.  686,  31  L.  Ed.  574;  Deshler  v.  Dodge,  16  How.  622,  14  L.  Ed. 
1084),  but  not  to  actions  to  recover  the  possession  of  a  specific  chattel 
or  damages  for  its  wrongful  caption  or  detention  (Deshler  v.  Dodge,  16 
How.  622,  14  L.  Ed.  1084;  Ambler  v.  Eppinger,  137  U.  S.  480,  11  Sup. 
Ct.  1'73, 34  L.  Ed.  765 ;  Buckingham  v.  Dake,  112  Fed.  258,  50  C.  C.  A. 
492),  nor  to  actions  arising  upon  breach  or  performance  of  a  contract, 
occurring  after  its  assignment  (American  Colortype  Co.  v.  Continental 
Co.,  188  U.  S.  104,  23  Sup.  Ct.  265,  47  L.  Ed.  404;  Paige  v.  Town  of 
Rochester  [C.  C]  137  Fed.  663 ;  Oak  Grove  Const.  Co.  v.  Jefferson 
County,  219  Fed.  858,  135  C.  C.  A.  528). 

Said  the  court  in  Corbin  v.  County  of  Black  Hawk,  105  U.  S.  659, 
665,  26  L.  Ed.  1136: 

'The  contents  of  a  contract,  as  a  chose  in  action,  in  the  sense  of  section 
O,  are  tiie  rights  created  by  it  in  favor  of  a  party  in  whose  behalf  stipula- 
tions are  made  in  it  which  he  has  a  right  to  enfoi*ce  In  a  suit  founded  on 
the  contract;  and  a  suit  to  enforce  such  stipulations  is  a  suit  to  recover 
snch  contents." 

And  the  court  further  said : 

*'The  obligation  or  the  promise  contained  in  a  contract  Is  its  amtents,  when 
a  suit  is  brought  to  enforce  such  obligation." 

And  while  the  court  in  that  case  held  that  the  promise  to  receive 
money  stipulated  in  a  contract  to  be  paid  by  purchasers  of  land  as  a 
foundation  for  their  right  to  receive  title  thereto  is  of  the  essence  of 
the  contract,  and  that  a  suit  to  compel  the  acceptance  of  that  money  is  a 
suit  to  enforce  such  promise,  therefore  is  a  suit  to  recover  the  contents 
of  the  contract,  that  principle  does  not  apply  to  the  present  case,  for  the 
reason  that  here  there  is  no  existing  promise  or  contract  to  pay  the 
mortgage  debt.  If  there  is  an  obligation  upon  the  plaintiff  to  pay  that 
debt,  it  rests,  not  upon  a  contract  to  pay  it,  but  it  is  imposed  as  a  con- 
dition for  obtaining  the  desired  relief  pursuant  to  a  principle  of  equity 
which  requires  that  the  plaintiff,  while  seeking  relief,  shall  do  that 
which  justice  requires  of  it,  the  payment  of  a  debt,  although  the  obliga- 
tion to  pay  it  has  expired  by  limitation,  and  could  not  be  enforced  at 
law.  Raynor  v.  Drew,  72  Cal.  308,  13  Pac.  866;  Baker  v.  Fireman's 
Fund  Ins.  Co.,  79  Cal.  34,  21  Eac.  357;  HaU  v.  Amott,  80  Cal.  348,  22 
Pac.  200. 
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(226  Fed.  642) 
POWER  ft  IRRIGATION  00.  OF  CLEAR  LAKE  v.  STEPHENS  et  aL 

(Circuit  Ck)urt  of  Aw)eals,  Ninth  Circuit    October  4,  1915.) 

No.  2501. 

1.  Mortgages  «=»27— Equitable  Mortgage— Rights  of  Parties. 

Where  the  purchaser  of  land  borrows  money  to  complete  the  purchase, 
and  the  vendor  with  consent  of  all  parties  conveys  it  to  the  lender  as 
security  for  the  loan,  the  grantee  becomes  the  trustee  of  the  legal  title 
for  th^  purchaser,  and  a  mortgagee  for  the  money  advanced,  and  is 
entitled  to  retain  the  title  until  the  payment  of  the  loan  and  to  enforce 
his  lien  by  an  action  of  foreclosure. 

[M.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  ||  43,  45-53, 
55;   Dec  Dig.  <&»27.] 

2.  Courts  ^=>31  2— United  States  Courts— Diversity  of  Citizekship— Sub- 

ject OF  Action. 

A  suit  by  an  Arizona  corporation  whose  assignor  was  the  benefidary 
of  a  resulting  trust  and  entitled  to  title  to  land  upon  payment  of  the 
debt  due  from  its  assignor  to  defendant  and  his  cor^wrate  assignee,  resi- 
dents of  California,  holding  the  title  as  security  for  an  advance  to 
plaintiff's  assignor,  was  a  suit  to  redeem  from  a  mortgage,  and  not  a 
suit  on  a  chose  in  action  of  which  the  District  Court  would  not  have 
Jurisdiction  if  the  assignor  could  not  have  bi"ought  the  suit 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  865^75;  Dec 
Dig.   «=>312. 

Diverse  citizenship  as  a  ground  of  federal  Jurisdiction,  see  notes  to 
Shlpp  V.  Williams,  10  C.  O.  A.  249 ;  Mason  v.  Dullagham,  27  C.  C  A, 
298.J 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California ;  M.  T.  Dooling, 
Judge. 

Suit  by  the  Power  &  Irrigation  Company  of  Clear  Lake,  a  corpo- 
ration organized  and  existing  under  the  laws  of  the  state  of  Arizona, 
against  L.  D.  Stephens  and  the  Yolo  Water  &  Power  Company,  a 
corporation  organized  and  existing  under  the  laws  of  the  state  of 
California.  Judgment  for  defendants,  dismissing  the  suit,  and  plain- 
tiff appeals.    Reversed,,  and  cause  remanded  for  further  proceedings. 

Charles  S.  Wheeler  and  John  F.  Bowie,  both  of  San  Francisco,  Cal., 
for  appellant. 

S.  C.  Denson,  John  S.  Partridge,  Alan  C.  Van  Fleet,  A.  E.  Shaw, 
Bert  Schlesinger,  Denson,  Cooley  &  Denson,  and  Mastick  &  Par- 
tridge, all  of  San  Francisco,  Cal.,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  The  appellant  is  a  corporation  of  the  state 
of  Arizona,  both  of  the  appellees  being  citizens  of  California.  The 
court  below  dismissed  the  suit  for  want  of  jurisdiction  upon  the  ground 
that  it  was  based  on  a  chose  in  action,  and  that  inasmuch  as  the  cor- 
poration under  which  the  appellant  claims  could  not  bring  it  in  the 
federal  court,  the  appellant  could  not. 

^ss>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  t  Isdexei 
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The  bill  shows  that  in  1906  Mary  B.  Collier  and  William  B.  Collier, 
her  husband,  agreed  in  writing  to  sell  certain  lands  in  Lake  county, 
CaL,  upon  certain  specified  terms  and  conditions,  to  one  Shuman.  The 
next  year  Shuman  assigned  the  contract  and  all  his  rights  thereunder 
to  the  California  Industrial  Company,  a  corporation  of.  that  state. 
On  the  same  day  the  ColHers  entered  into  an  agreement  with  the 
California  Industrial  Company,  which  was  supplemental  to  their  pre- 
vious agreement  with  Shtunan.  Thereafter,  and  prior  to  the  time 
fixed  by  the  contracts  for  the  making  of  the  last  payment  due  there- 
imder,  the  Industrial  Company  assigned  the  contracts,  and  all  its 
rights  thereunder,  to  another  California  corporation  called  Central 
Counties  Land  Company,  and  when  the  last  payment,  amounting  to 
$7,000,  became  due,  the  latter  company,  needing  the  money  with  which 
to  make  it,  applied  to  the  appellee  L.  D.  Stephens  for  the  loan  of 
that  amount,  with  which  to  make  such  payment  to  the  Colliers,  and, 
according  to  the  averments  of  the  bill : 

"The  said  L.  D.  Stephens  covenanted  and  agreed  to  and  with  the  said 
Central  Counties  Land  Company  that  If  the  said  Central  Counties  Land  Com- 
pany would  cause  the  said  contracts,  hereinabove  set  forth,  to  be  assigned  to 
him,  he,  the  said  L.  D.  Stephens,  would  pay  said  balance  called  for  by  the 
said  contracts  to  the  said  Mary  B.  Collier  and  William  B.  Collier,  her  hus- 
band, and  that  he  would  thereupon  take  the  deed  to  the  properties  therein 
provided  for  in  his,  said  L.  D.  Stephens',  own  name,  and  would  hold  the 
same  as  security  for  the  repayment  to  him,  said  L.  D.  Stephens,  of  the  said 
money  so  advanced,  together  with  interest  thereon,  and  that  thereafter,  upon 
demand,  he  would  convey  the  said  properties  to  the  said  Central  Counties 
Land  Company,  or  its  assigns,  upon  receiving  from  the  said  Central  Coun- 
ties Land  Company  the  repayment  of  the  said  loan  of  $7,000,  together  with 
legal  Interest  thereon,  and  covenanted  and  agreed  that  the  said  Central  Coun- 
ties Land  Company  should  have  15  days'  time  in  which  to  make  such  pay- 
ment, after  receiving  notice  from  him,  the  said  L.  D.  Stephens,  that  he  wished 
such  payment  to  be  made;  that  thereupon  the  said  Central  Counties  Land 
Company  agreed  and  assented  to  all  of  the  aforesaid  terms  of  the  said 
L.  D.  Stephens,  and  thereupon  the  said  Central  Counties  Land  Ccwnpany 
duly  assigned  the  said  contract  with  the  said  Mary  B.  Collier  and  William 
B.  Collier,  her  husband,  to  the  said  L.  D.  Stephens,  and  the  said  L.  D.  Steph- 
ens thereupon  advanced  to  said  Central  Counties  Land  Company  and  paid 
to  the  said  Mary  B.  Collier  and  William  B.  Collier  the  said  sum  of  $7,000, 
and  received  an  instrument  in  form  of  a  grant,  bargain,  and  sale  deed,  from 
the  said  Mary  B.  Collier  and  William  B.  Collier,  her  husband,  conveying  the 
said  property  to  him,  the  said  L.  D.  Stephens." 

The  bill  further  alleges  that  the  Central  Counties  Land  Company 
had  entered  into  possession  of  the  lands  under  the  Collier  agreement, 
and  that  its  tenant  was  in  possession  of  the  lands  at  the  time  of  the 
deed  from  the  Colliers  to  Stephens,  and  continued  in  such  possession 
until  November  1,  1911;  that  meanwhile  the  Land  Company  paid  to 
Stephens  various  sums  of  money  on  account  of  the  principal  and 
interest  of  the  loan,  but  that  since  November  1,  1911,  the  appellees 
have  collected  the  rents  of  the  land,  and  that  on  the  date  last  men- 
tioned Stephens  was  indebted  to  the  Land  Company  in  an  amount  in 
excess  of  the  loan;  that  Stephens  subsequently  executed  to  the  ap- 
pellee Yolo  Water  &  Power  Company,  with  full  knowledge  of  all  of 
the  facts,  an  instrument  in  writing  purporting  to  convey  the  lands 
in  question  to  it.  The  appellant  is  alleged  to  be  the  assignee  of  all 
of  the  rights  of  the  Central  Counties  Land  Company,  and  the  prayer 
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of  the  bill  IS  for  a  decree  establishing  the  complainant's  title  to  the 
property,  and  that  it  be  let  into  its  possession  upon  paying  anything 
ascertained  to  be  due  from  it,  and  for  general  relief. 

[1]  The  case  presented  by  the  bill  is  therefore  one  where  the  pur- 
chaser of  the  property  in  question  borrowed  money  to  complete  the 
purchase,  the  owner,  by  consent  of  all  of  the  parties  in  interest,  con- 
veying the  property  to  the  lender  as  security  fpr  the  loan.  In  such 
a  case,  said  the  Supreme  Court  of  California  in  Campbell  v.  Free- 
man, 99  Cal.  546,  34  Pac.  113— 

**the  grantee  holds  a  doable  relation  to  the  real  purchaser ;  he  is  his  trostee 
of  the  legal  title  to  the  land  and  his  mortgagee  for  the  money  advanced  for 
its  purchase,  and,  as  in  the  case  of  any  other  mortgage  which  is  eyidenced  by 
an  absolute  deed,  is  entitled  to  retain  the  title  until  the  payment  of  the 
claim  for  which  it  is  held  as  security;  and  he  may  also  enforce  his  lien  by 
an  action  of  foreclosure.  The  conveyance  is  none  the  less  a  mortgage  be- 
cause it  was  conveyed  to  him  directly  by  a  third  party,  to  secure  his  loan 
to  the  purchaser  for  the  amount  of  the  purchase  money,  than  if  the  convey- 
ance had  been  made  directly  to  the  purchaser  in  the  first  instance,  and  tbe 
purchaser  had  then  made  a  conveyance  to  him  as  a  security  for  the  moaey 
that  he  had  previously  borrowed,  with  which  to  make  the  purchase.  He  is 
regarded  as  holding  the  land  in  trust  for  the  protection  of  the  purchaser, 
but  this  rule  is  not  to  be  so  extended  as  to  enable  the  purchaser  to  work  him 
as  injury.  Equity  looks  beyond  the  form  of  a  transaction,  and  shapes  its 
judgments  in  such  a  way  as  to  carry  out  the  purposes  of  the  parties  to  the 
agreement,  and  to  protect  each  of  them  against  any  unconscionable  advan- 
tage to  be  derived  from  the  apparent  form  in  which  their  transaction  has 
tak^i  place.  In  the  present  case  the  title  to  the  land  which  the  plaintiff 
took  from  the  grantor  was  held  by  him  in  trust  for  Anderson.  This  was  a 
trust  created  by  operation  of  law ;  but  contemporaneously  with  the  creation 
of  this  trust  there  was  impressed  upon  the  title,  by  virtue  of  the  agreement 
between  Anderson  and  the  plaintiff,  a  lien  in  favor  of  the  plaintiff  for  the 
money  which  he  had  loaned  him  with  which  to  make  the  purchase,  and  also 
for  such  other  moneys  as  he  should  afterwards  loan  or  advance  to  him.  It 
was  competent  for  them  to  make  such  an  agreement,  and  the  agreement, 
when  made,  had  the  effect  to  render  the  conveyance  to  the  plaintiff  a  mort- 
gage to  secure  the  loans  advanced  to  Anderson.  *Any  interest  in  property 
which  is  capable  of  being  transferred  may  be  mortgaged*  (Civ.  CJode,  |  2W7), 
and  if  the  transfer  is  made  as  security  for  the  performance  of  an  obligation, 
it  is,  in  equity,  a  mortgage,  irrespective  of  the  form  in  which  it  is  made  A 
deed,  absolute  in  form,  may  be  given  as  a  security  for  future  advances,  with- 
out any  accompanying  obligation  in  writinsr  on  the  part  of  the  person  giving 
the  deed.    Husheon  v.  Husheon,  71  CaL  412  [12  Pac.  4101." 

[2]  We  have,  then,  here  a  case,  according  to  the  allegations  of  the 
bill,  where  the  legal  title  to  the  lands  in  question  passed  to  the  appellee 
Stephens  with  a  resulting  trust  created  by  operation  of  law  in  favor  of 
the  appellant's  assignor,  the  Central  Counties  Land  Company,  such 
title  to  be  conveyed  to  the  latter,  or  its  assigns,  upon  the  payment  of 
the  debt  due  from  the  Land  Company  to  Stephens,  as  between  whom 
the  land  was  held  by  Stephens  as  security  for  the  money  loaned  by 
him  to  that  company,  the  deed  thereto  to  be  considered  as  a  mortgage. 

In  such  circumstances,  we  are  of  the  opinion  that  the  suit  cannot 
be  properly  regarded  as  being  based  upon  a  chose  in  action,  but  that 
it  is  one  to  redeem.  See  Power  &  Irrigation  Co.  of  Clear  Lake,  a 
Corporation,  v.  Capay  Ditch  Co.,  a  Corporation,  et  al.,  226  Fed.  634, 
141  C.  C.  A.  390,  just  decided. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  the  court  below. 
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(226  Fed.  645) 
POWHB  &  IRRIGATION  CO.  OF  CLEAR  LAKE  v.  ADAMSON  et  aL 

(No.  2502) 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  4,  1015.) 

CoxTBTB  «=»312— United  States  Coubtb— Jurisdiction— Subject  of  Action. 
A  suit  to  have  a  deed  adjudged  a  mortgage,  and  for  relief  on  that  basis, 
including  the  removal  of  clouds,  brought  by  the  successor  to  the  legal 
rights  to  the  land  of  the  one  who  executed  the  deed,  is  not  one  based  on 
a  chose  in  action,  which  could  not  be  brought  in  the  federal  court  if 
plalntiflTd  predecessor  in  interest  could  not  bring  It  there. 

[Ed.  Note.— 'For  other  cases,  see  Courts,  CJent  Dig.  §§  865-875;    Dec. 
Dig.  «=>312.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Divisicm  of  the  Northern  District  of  California;  M.  T.  Dooling, 
Judge. 

Suit  by  the  Power  &  Irrigation  Company  of  Clear  Lake  against 
J.  M.  Adamson  and  others.  From  a  judgment  of  dismissal,  plaintiff 
appeals.    Reversed  and  remanded. 

Charles  S.  Wheeler  and  John  F.  Bowie,  both  of  San  Francisco,  Cal., 
for  appellant 

S.  C.  Denson,  John  S.  Partridge,  Alan  C.  Van  Fleet,  A.  E.  Shaw, 
Bert  Schlesinger,  Denson,  Cooley  &  Denson,  and  Mastick  &  Partridge, 
all  of  San  Francisco,  Cal.,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  This  is  an  appeal  from  a  judgment  dismiss- 
ing the  suit  for  want  of  jurisdiction.  The  appellant  is  a  citizen  of 
Arizona,  and  the  appellees  are  all  citizens  of  California. 

It  appears  from  the  bill  that  the  Central  Counties  Land  Company, 
a  corporation  of  the  last-mentioned  state,  borrowed  certain  moneys 
from  the  appellee  L.  D.  Stephens,  and  solely  for  the  purpose  of  se- 
curing the  repayment  of  the  moneys,  with  interest,  it  executed  to  him 
an  instrument  in  writing,  in  the  form  of  an  absolute  deed,  covering 
certain  lands  then  owned  by  and  in  the  possession  of  the  Land  Com- 
pany, situate  in  Lake  county,  Cal.,  and  at  the  same  time  Stephens  ex- 
ecuted to  the  Land  Company  a  defeasance,  by  which  he  agreed  to 
reconvey  the  mortgaged  property  to  the  mortgagor  upon  repayment 
of  the  money  with  interest.  The  Land  Company  remained  in  posses- 
sion of  the  property.  Subsequently  Stephens  executed  a  purported 
deed  covering  the  said  land  to  the  appellees  J.  L.  Stephens  and  Joseph 
Craig,  who,  in  turn,  purported  to  convey  the  same  property  by  abso- 
lute deed  to  the  appellee  Yolo  Water  &  Power  Company,  all  of  which 
grantees  took  with  knowledge  of  the  original  mortgage.  The  appellee 
Adamson,  who  was  the  tenant  of  the  mortgagor  at  the  time  of  the 
execution  of  the  mortgage,  has  remained  in  possession  of  the  land  ever 
since,  and  first  attorned  to  the  Land  Company,  but  subsequently  at- 

^S9For  otber  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
141  C.C.A.— 26 
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tempted  to  attorn  to  the  appellee  Yolo  Water  &  Power  Company,  and 
now  claims  to  be  in  possession  for  the  latter  company. 

The  various  instriunents  being  placed  upon  the  records  of  the  coun- 
ties in  which  the  lands  are  situated,  the  appellant  brofight  this  suit, 
alleging,  in  substance,  the  facts  above  detailed,  as  well  as  its  succes- 
sion to  the  legal  right  to  the  land  formerly  held  by  the  Central  Coun- 
ties Land  Company  and  so  mortgaged,  and  praying,  among  other 
things,  that  the  deed  from  the  Central  Counties  Land  Company  to  the 
appellee  L.  D.  Stephens  be  adjudged  a  mortgage,  for  a  discovery  to 
ascertain  the  ownership  of  the  mortgage  debt,  for  an  accounting  of 
the  rents  and  profits,  and  for  the  removal  of  the  several  all^^ed  clouds 
upon  the  appellant's  title  created  by  the  several  alleged  purported 
transfers  of  title. 

The  court  below  held  that  this,  like  the  case  numbered  2500  and 
entitled  Power  &  Irrigation  Company  of  Clear  Lake,  a  Corporation, 
Appellant,  v.  Capay  EHtch  Company,  a  Corporation,  et  al.  Appellees, 
just  disposed  of,  was  based  upon  a  chose  in  action,  and  that  the  suit 
could  not  be  brought  in  the  federal  court  for  the  reason  that  the  ap- 
pellant's predecessor  in  interest,  the  Central  Counties  Land  Company, 
being  a  corporation  of  the  state  of  California,  could  not  have  brought 
it  therein. 

What  has  been  held  in  the  case  of  Power  &  Irrigation  Co.  of  Clear 
Lake  v.  Capay  Ditch  Co.  (No.  2500)  226  Fed.  634,  141  C.  C.  A.  390, 
requires  that  the  judgment  in  the  present  case  be  also  reversed  and 
the  case  remanded  to  the  court  below  for  further  proceedings* 

It  is  so  ordered. 


(226  Fed.  646) 

MARMET  COAL  CO.  v.  PEOPLE'S  COAL  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  15,  1915.) 

No.  2594. 

1.  Evidence  ^s»441 — Pabol  Evidence — ^Wbitten  Instruments — ^ADinssisnj- 

TY — "Express  Warranty." 

Notwithstanding  Gen.  Code,  Ohio,  §  8392,  declares  that  any  affirmatioD 
of  fact  or  any  promise  by  the  seller  relating  to  the  goods  is  an  express 
warranty,  if  the  natural  tendency  of  such  affirmation  is  to  induce  the 
buyer  to  purchase,  an  oral  representation  made  in  the  negotiations  lead- 
ing up  to  a  written  contract  of  sale  is  not  admissible  to  estaMish  a  war- 
ranty, where  the  written  contract  purported  to  declare  the  agreement  be- 
tween the  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence,  CJent  Dig.  §§  1719,  172^- 
1763,  t765-1845,  2030-2047 ;  Dec.  Dig.  <3=»441 ;  Contracts,  Cent  Dig.  | 
1616;   Sales,  Cent  Dig.  §  721. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Express  Warranty.] 

2.  Sales  €=>273 — Warranties — Implied  Warranties, 

Where  secondhand  coal  barges  are  sold,  there  is  no  implied  warranty 
that  they  are  equal  in  quality  to  the  new,  but  only  that  they  are  reason- 
ably fit  for  the  purpose  for  which  they  are  intended. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  8§  772-776;   Dec. 
'    Dig.  €=»273.] 

«z=>Por  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  DigesU  A  Indexes 
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3.  Sales  ^=»437 — Actions  fob  Breach — Pleadings. 

Where  the  seller's  false  sta;eiiient  as  to  the  age  of  coal  barges  and  as 
to  whether  they  were  made  of  pine  or  hemlock  were  not  alleged  as  war- 
ranties, no  recovery  could  be  had  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1248-1257;  Dec. 
Dig.  «=>437.] 

4.  Sales  $=:>285 — ^Action  fob  Bbeach  of  Wabrantt — Notice. 

Under  Gen.  Code  Ohio,  §  8429,  a  purchaser  has  neither  right  of  action 
for  breach  of  warranty  in  a  contract  of  sale,  nor  defense  to  an  action 
for  the  purchase  price,  unless  notice  thereof  is  given  within  a  reason- 
able time  after  ascertaining  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  806-808,  810;  Dec. 
Dig.  <&»285.] 

5.  Sales  «=»285 — ^Actions — Juby  Question. 

What  is  a  reasonable  time  within  which  to  give  notice  to  a  seller  of 
breach  of  warranty  is  usually  one  of  fact  for  the  Jury,  though  it  may  be 
one  of  law.  where  there  is  no  room  for  different  inferences  and  the  facts 
are  undisputed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §f  806-808,  810;  Dec. 
Dig.  ^=»285.] 

6.  Sales  ^=»288 — Bbeach  of  Wabranty — ^Defenses. 

Where  a  buyer,  after  discovering  the  seller's  breach  of  warranty  as  to 
the  seaworthiness  of  coal  barges,  renewed  or  paid  the  purchase-money 
notes  the  breach  was  waived. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §f  817-823;  Dec. 
Dig.  <e=>288.] 

7.  COBPOBATIONS   ^=:»428 — KNOWLEDGE    OF    OfFICEBS — KNOWLEDGE    OF    COBPO- 

BATION. 

A  corporation  is  charged  with  knowledge  of  its  president  and  vice 
president  of  defects  in  coal  barges  which  it  purchased,  as  well  as  with 
knowledge  of  defects  discovered  by  the  superintendent  of  transportation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  $§  1748-1761 ; 
Dec.  Dig.  <S=»428.] 

8.  Sales  ^=»441 — ^Wabbanties — ^Bbeach — ^Evidence. 

That,  a  year  after  the  first  delivery,  coal  barges  were  discovered  to  be 
unseaworthy,  it  appearing  that  several  trips  had  been  made  in  the  in- 
terim, is  not  substantial  evidence  that  they  were  unseaworthy  at  the  time 
of  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1277-1283;  Dec. 
Dig.  <S=>441.] 

9.  Sales  ^=»439— Bbeach  of  Wabbantt — ^Bubden  of  Pboof. 

Under  the  facts  of  the  case,  the  buyer,  who  claimed  that  the  seller 
breached  a  warranty  as  to  the  seaworthiness  of  coal  barges,  had  the  bur- 
den of  proving  that  the  unseaworthiness  of  certain  of  the  barges  was  not 
discovered  before  a  given  date. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1258-1260;  Dec. 
Dig.  <©=>439.] 

10.  Sales  ^=>441 — Bbeach  of  Wabbanty — Evidence. 

In  an  action  for  breach  of  warranty  in  a  sale  of  coal  barges,  evidence 
held  insufficient  to  show  that  the  unseaworthiness  of  certain  barges  was 
not  discovered  before  a  given  date. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §§  1277-1283;  Dec. 
Dig.  «=>441.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio;   Howard  C.  Hollister,  Judge. 

C=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Action  by  the  People's  Coal  Company  against  the  Mannet  Coal  Com- 
pany. There  was  a  judgment  for  plaintiif,  and  defendant  brings  er- 
ror.    Affirmed. 

A.  A.  Kramer,  of  Cincinnati,  Ohio,  for  plaintiff  in  error. 
Murray  Seasongood,  of  Cincinnati,  Ohio,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  On  May  31,  1911,  plaintiff  contracted 
in  writing  for  the  sale  to  the  defendant  of  55  secondhand  coal  barges, 
at  an  aggregate  price  of  $53,632,  less  a  discount  of  5  per  cent;  33 
of  the  barges  were  then  empty  and  ready  for  delivery ;  the  others  were 
loaded.  For  the  33  empty  barges  notes  were  to  be  at  once  taken  at 
90,  180,  and  270  days.  The  remaining  22  barges  were  to  be  turned 
over  as  soon  as  empty  "at  their  present  location,"  notes  to  be  given 
as  in  the  case  of  the  33  mentioned.  The  first  32  barges  were  settled 
for  June  1,  1911.  June  29,  1911,  6  more  barges  were  similarly  settled 
for.  July  31st  settlement  was  made  in  the  case  of  6  more,  September 
5th  for  the  same  number,  and  on  November  13,  1911,  for  the  remain- 
ing 5.  The  notes  were  all  paid,  except  the  5  (aggregating  about  $10,- 
000)  which  are  the  subject  of  this  suit;  part  being  original  notes,  and 
others  being  renewals.  Defendant  pleaded  that  the  purchase  was  made 
upon  plaintiff's  representation  *'that  the  barges  were  in  good  and  nav- 
igable condition  and  that  they  were  not  out  of  repair" ;  whereas  they 
were,  as  alleged,  materially  out  of  repair,  some  of  them  in  such  bad 
condition  that  they  could  not  be  loaded,  and  others  requiring  much  ex- 
pense in  putting  them  in  navigable  condition.  By  cross-petition  defend- 
ant sought  to  recover  damages  on  account  of  barges  aiready  paid  for 
in  ignorance  of  their  true  condition.  The  case  was  tried  in  April, 
1913.  At  the  conclusion  of  defendant's  testimony  verdict  was  directed 
for  plaintiff  for  the  face  of  the  unpaid  notes,  with  interest 

Attached  to  the  contract  was  a  list  of  the  barges,  showing  the  ma- 
terial (whether  pine  or  hemlock),  the  age  and  number  of  each  barge, 
and  its  price.  The  stated  ages  ranged,  in  the  case  of  hemlock,  from 
3  years  and  1  month  to  5  years,  and  in  the  case  of  pine  from  4  years 
and  1  month  to  9  years  and  7  months.  The  schedule  showed  43  of 
the  barges  to  be  pine  and  12  hemlock.  The  prices  ranged  from  $552 
to  $1,145.  There  was  testimony  tending  to  show  an  oral  representa- 
tion by  plaintiff,  relied  upon  by  defendant,  that  the  barges  were  sea- 
worthy and  in  good  condition ;  that  in  the  opinion  of  witnesses,  based 
solely  upon  the  appearance  of  the  barges,  all  were  considerably  older 
than  stated  in  the  sales  list,  such  excessive  age  being  variously  estimated 
at  from*  1  to  4  years ;  that  16  of  the  barges  were  hemlock ;  that  the 
life  of  a  pine  barge  is  from  10  to  15  years,  and  of  hemlock  from  6 
to  9  years ;  that  some  of  the  timbers  in  21  or  22  of  the  barges  were 
found,  at  one  time  or  another,  to  be  decayed  to  a  greater  or  less  ex- 
tent, due,  in  the  opinion  of  witnesses,  to  old  age,  and  not  usage;  that 
several  barges  had  become  nonfloatable,  and  had  been  beached,  before 
the  trial ;  that  the  bottoms  were  torn  from  3  to  4  of  the  barges  while 
being  towed,  because  the  bottom  timbers  had  been  insufficiently  spiked. 
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Defendant's  vice  president,  who  was  the  head  of  its  transportation 
department,  "went  over  the  barges  empty  before  signing  the  contract 
to  see  that  they  were  all  right  and  that  there  were  no  holes  in  them" 
(this  evidently  applies  to  at  least  25  barges).  Two  of  the  barges  which 
reached  the  mines  in  September,  1911,  were  at  the  time,  unsea>yorthy, 
and  were  never  loaded.  Defendant's  vice  president  knew  their  con- 
dition when  they  arrived.  The  remaining  53  barges  made  each  one 
or  more  round  trips  between  Cincinnati  and  the  mines;  the  average 
number  of  such  round  trips,  per  barge,  Jbetween  June  26,  1911,  and  the 
time  of  trial,  being  4.9.  The  distance  from  Cincinnati  to  the  mines 
was  275  miles ;  a  roimd  trip  taking  from  one  to  two  weeks,  although 
loaded  barges  were  sometimes  held  up  much  longer  by  the  stage  of 
water. 

As  the  barges  reached  defendant's  mines  at  Marmet  from  time  to 
time,  they  were  all  examined,  in  accordance  with  its  regular  practice, 
by  its  employe  in  charge  of  the  inspection  and  repair  of  barges  and 
their  distribution  to  the  mines,  and  report  made  to  the  company's  of- 
fice (apparently  at  Marmet)  whether  or  not  they  were  in  condition  to 
be  loaded.  If  repairs  were  necessary,  they  were  made,  and  each  month 
the  repair  book,  showing  amount  expended  for  repairs  by  barge  num- 
ber, was  turned  into  the  office  at  Marmet,  and  report  of  such  repairs 
made  to  the  vice  president  at  the  Cincinnati  office.  These  repairs, 
previous  to  June  1,  1912,  amounted  to  $2,444.15,  and  after  that  date 
to  $2,181.61.  All  the  barges  were  so  examined  as  stated  above  be- 
tween August  and  December,  1911.  Defendant's  vice  president  person- 
ally had  general  knowledge  of  the  alleged  bad  condition  of  the  barges, 
in  March,  1912  (and  that  some  of  them  had  rotten  timbers),  but  claimed 
not  to  have  had  complete  knowledge  as  to  all  these  barges  until  June, 
1912.  Plaintiff  sued  July  8th.  Until  after  this  suit  was  begun,  de- 
fendant purposely  refrained  from  complaining  to  plaintiff  about  the 
barges.  After  E>ecember,  1911,  and  thus  after  the  last  of  the  barges 
had  been  delivered  and  had  reached  the  mines  and  been  so  examined, 
and  after  the  alleged  unseaworthy  condition  of  some  of  the  barges 
had  been  discovered,  defendant  made  payments  or  renewals  of  notes 
belonging  to  each  of  the  several  series  representing  the  several  deliv- 
eries, and  like  pa)rments  or  renewals  as  to  notes  in  each  of  such  series 
were  made  on  or  after  March  1,  1912.  Its  failure  to  pay  in  full  was 
due  only  to  lack  of  funds. 

The  District  Judge  based  his  direction  of  verdict  upon  the  proposition 
that  defendant  had  unreasonably  delayed  complaining  of  the  alleged 
breach  of  warranty,  having  in  view  its  opportunity  to  inspect  and 
its  actual  inspection  in  part,  and  the  fact  that  the  alleged  rotten  condi- 
tion of  timbers  could  have  been  readily  discovered  by  boring,  being 
of  opinion  that  testimony  that  such  boring  would  be  injurious  was 
plainly  unreasonable.  We  do  not  find  it  necessary  to  determine  wheth- 
er defendant  was  bound  to  test  the  timbers,  by  boring  or  otherwise, 
before  acceptance,  or  whether  as  to  all  the  barges  the  case  may  be  dis- 
posed of  solely  upon  the  ground  adopted  by  the  District  Judge,  for  we 
think  affirmance  of  the  action  taken  below  is,  in  any  event,  compelled 
in  view  of  the  further  considerations  to  which  we  shall  call  attention. 
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[1]  There  was  no  express  warranty  of  the  condition  of  the  barges, 
unless  contained  in  the  oral  representation  referred  to.  This  repre- 
sentation is,  however,  not  available  to  defendant  as  a  warranty;  for, 
although  the  Ohio  Uniform  Sales  Act  provides  (G.  C.  §  8392)  that 
"any  affirmation  of  fact  or  any  promise  by  the  seller  relating  to  the 
goods  is  an  express  warranty  if  the  natural  tendency  of  such  affirma- 
tion or  promise  is  to  induce  the  buyer  to  purchase  the  goods,  and  if 
the  buyer  purchases  the  goods  relying  thereon" ;  yet  the  rule  is  well 
settled  that  a  parol  representation  is  not  admissible  in  the  absence  of 
fraud  or  mutual  mistake,  when  the  written  contract  purports  to  con- 
tain the  entire  agreement.  Seitz  v.  Brewing  Co.,  141  U.  S.  510,  516, 
12  Sup.  Ct.  46,  35  L.  Ed.  837;  Huntington  v.  Railway  Co.  (C.  C.  A. 
6)  175  Fed.  532,  537,  99  C.  C.  A.  154;  Union  Selling  Co.  v.  Jones 
(C.  C.  A.  8)  128  Fed.  672,  675,  63  C.  C.  A.  224;  Power  Co.  v.  Crane 
Co.,  208  111.  218,  226,  70  N.  E.  319.  The  representaticm  in  question 
was  made  in  the  course  of  negotiations  leading  up  to  the  contract 
While  these  negotiations  were  partly  oral  and  partly  by  correspondence, 
the  transaction  finally  took  the  shape  of  a  written  contract,  apparently 
purporting  to  contain  the  entire  agreement,  stating  number  and  loca- 
tion of  the  respective  barges,  the  barge  number,  the  material,  the  age 
of  each,  the  price  at  whidi  each  was  sold,  the  discount,  the  place  of 
delivery,  and  details  respecting  the  notes  to  be  given  in  payment.  It 
did  not  contain  the  representation  in  question,  and  there  is  no  auc- 
tion of  fraud  or  mistake.  The  case  is  unlike  Joslyn  v.  Cadillac  Co.  (C 
C.  A.  6)  177  Fed.  863,  101  C.  C.  A.  77,  in  which  there  was  no  written 
agreement,  and  differs  from  Bolt  &  Nut  Co.  v.  Rodd  (C.  C.  A.  6)  220 
Fed.  750,  136  C.  C.  A.  356,  in  which  there  was  no  contract  apart  from 
the  correspondence,  -all  of  which,  taken  together,  was  there  held  to 
make  up  the  contract. 

For  the  purpose  of  our  disposition  of  the  case,  and  in  view  of  the 
fact  that  provision  for  inspection  was  not  carried  into  the  subsequent 
written  contract  of  sale,  we  shall  assume  (without  so  deciding)  that 
under  section  8395  (1)  of  the  Code  (quoted  in  the  margin  *)  a  war- 
ranty was  implied  that  the  barges  were  reasonably  fit  for  the  purpose 
intended,  notwithstanding  plaintiff  did  not  itself  build  the  barges,  pro- 
vided defendant  relied  on  plaintiff's  judgment.  We  shall  further  as- 
sume (also  without  deciding)  that  a  mere  right  to  inspect,  if  unexer- 
cised, is  not  conclusive,  as  matter  of  law,  against  the  seller's  liability 
under  his  warranty,  for  even  obvious  defects,  in  the  absence  of  agree- 
ment that  such  will  be  its  effect.* 

[2]  The  barges,  however,  were  known  to  be  secondhand,  and  such 
implied  warranty  would  thus  not  be  that  the  barges  were  eqral  in 

1  "When  the  buyer,  expressly  or  by  implication,  makes  known  to  the  seller 
the  particular  purpose  for  which  the  goods  are  required,  and  it  appears  tiiat 
the  buyer  relies  on  the  seller's  skill  or  judgment,  whether  he  be  the  grower 
or  manufacturer  or  not,  there  is  an  implied  warranty  that  the  goods  shall  be 
reasonably  fit  for  such  purpose." 

2  See,  in  this  connection.  Gen.  Code  Ohio,  §§  8428,  8429,  8449;  Wllliston  on 
Sales,  §  249,  p.  35;  BenJ.  on  Sales  (5th  Eng.  Ed.)  626-628;  Marx  v.  Locomo- 
bile Co.,  82  Misc.  Rep.  468,  144  N.  Y.  Supp.  937,  938:  Nelson  v.  Silver,  160 
App.  Div.  445,  145  K  Y.  Supp.  124,  127. 
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quality  to  new,  but  only  that  they  were  reasonably  fit  for  the  pur- 
pose for  which  they  were  intended,  and  would  not  extend  to  the  length 
of  time  the  barges  would  last,  but  apart  from  the  effect  to  be  given 
the  statement  of  ages  contained  in  the  memorandum  attached  to  the 
contract,  would  be  satisfied  if  presently  seaworthy.  Morley  v.  Con- 
solidated Mfg.  Co.,  196  Mass.  257,  81  N.  E.  993;  Williston  on  Sales, 
§  232,  at  p.  308. 

[3]  The  fact  that  many  of  the  barges  appeared  older  than  shown  in 
the  sales  memorandum  is  not  alone  enough  to  entitle  defendant  to  dam- 
ages ;  for  the  statement  of  ages  is  not  alleged  as  a  warranty,  possibly 
because  of  defendant's  testimony  that  its  transportation  superintendent 
and  one  or  more  of  its  other  employes  who  looked  after  the  barges 
could  tell  by  a  superficial  inspection,  when  empty,  their  approximate 
age,  with  some  limitation  dependent  upon  nature  of  usage,  and  all 
were  so  inspected  at  least  by  December,  1911 ;  and  as  the  barges  were 
sold  as  second-hand  and  of  varying  ages,  and  thus  of  varying  periods 
of  beneficial  use,  a  mere  variation  in  age  to  the  extent  alleged  would 
have  no  substantial  tendency  to  show  that  the  barges  were  actually 
unseaworthy  when  delivered,  which  was  the  only  warranty  we  are 
concerned  with  in  view  of  the  pleadings.  The  fact  that  the  trial 
court  admitted  evidence  of  the  apparent  ages  of  certain  individual 
barges  does  not  change  the  situation,  not  only  because  of  the  inspec- 
tion referred  to,  but  because  at  least  two  of  the  notes  g^ven  therefor 
were  paid  or  renewed  after  such  inspection. 

The  alleged  fact  that  there  were  more  hemlock  barges  than  repre- 
sented is  immaterial  under  the  pleadings,  as  no  warranty  in  this  re- 
gard is  allied,  perhaps  because  of  defendant's  testimony  that  the  dif- 
ference was  readily  apparent.  This  question  was  properly  withdrawn 
by  the  court  before  final  direction  of  verdict. 

[4,  6]  Again,  unless  defendant  gave  notice  of  the  alleged  breach 
within  a  reasonable  time  after  it  knew  of  it,  defendant  has  no  right 
of  action  and  no  defense.  Ohio  Code,  §  8429.  True,  the  question 
whether  delay  is  reasonable  or  unreasonable  is  usually  one  of  fact,  and 
always  so  where  reasonable  minds  may  draw  differing  inferences  from 
the  probative  facts ;  yet  where  the  facts  are  undisputed,  and  there  is 
no  room  for  differing  inferences,  the  question  becomes  one  of  law. 
International  Corporation  v.  Stadler  (C.  C.  A.  6)  212  Fed.  378,  382, 
129  C.  C.  A.  54. 

[8,  7]  It  is  clear  that  defendant  cannot  be  heard  to  complain  of  al- 
leged misrepresentations  with  respect  to  barges  for  which  it  has  paid 
with  full  knowledge  of  the  alleged  breach.  Taylor  v.  Bank  (C.  C.  A. 
6)  212  Fed.  898,  129  C.  C.  A.  418.  And  it  is  equally  clear  that  a  re- 
newal or  extension  of  time  upon  purchase-money  notes  has  the  same 
effect  as  payment  in  cash.  The  knowledge  imputable  to  defendant  is 
not  limited  to  its  president  or  to  its  vice  president  (who  acted  for  it 
in  the  purchase  of  the  barges),  or  to  the  officer  who  made  the  pay- 
ments, but  extends  to  other  agents,  such  as  the  superintendent  of  trans- 
portation (whose  duty  it  was  to  look  over  the  empty  barges  and  note 
their  condition),  the  employe  in  charge  of  inspection  and  repair  of  the 
barges  and  their  distribution  to  the  coal  mines,  as  well  as  the  harbor 
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masters,  whose  duty  it  was  to  see  that  the  boats  were  in  proper  con- 
dition for  use  before  loading.  See  G.  R.  &  I.  Ry.  Co.  v.  United  Sutes 
(C.  C.  A.  6)  212  Fed.  577,  583,  129  C.  C,  A.  113.  As  to  barges  the 
alleged  rotten  condition  of  whose  timbers  was  known  as  early  as  March 
1,  1912,  this  defense  was  plainly  waived  by  the  payments  made  thereon 
between  that  date  and  the  commencement  of  suit,  coupled  with  defend- 
ant's deliberate  determination  not  to  complain.  For  example,  the  two 
barges  known  to  have  been  unseaworthy  when  delivered  are  within 
this  class.  The  same  considerations  apply  to  alleged  unseaworthiness 
in  the  other  respects  mentioned.  The  fact  that  defendant  refrained 
from  complaining  because  it  needed  the  barges,  and  later  wished  to 
avoid  suit  by  reason  of  its  financial  condition,  does  not  alter  the  situa- 
tion in  this  regard. 

[8]  In  view  of  the  considerations  we  have  stated,  including  the  hard 
usage  to  which  coal  barges  are  subjected,  and  the  further  fact  that 
repairs  on  barges  were  with  defendant  an  almost  daily  occurrence 
(defendant  had  between  80  and  100  barges,  besides  those  bought  from 
plaintiff),  the  mere  fact  that  given  barges  required  repairs,  some  be- 
fore and  some  after  June,  1912  (which  date  was  fully  a  year  after 
the  first  delivery  of  the  barges  and  more  than  six  months  after  the 
last  of  the  deliveries),  would  have  no  substantial  tendency  to  show 
that  they  were  actually  unseaworthy  when  delivered.  No  one  so  tes- 
tifies, and  in  the  absence  of  such  testimony  a  conclusion  that  the  re- 
pairs were  made  necessary  by  an  unseaworthy  condition  existing  when 
the  barges  were  delivered,  rather  than  by  accident,  progressive  deteri- 
oration from  mere  lapse  of  time,  or  some  other  cause,  would  rest 
upon  conjecture  alone ;  and  in  this  connection  it  may  be  said  that  the 
mere  fact  that  repairs  were  made  upon  the  entire  lot  of  secondhand 
barges,  amounting,  in  about  li/^  years,  to  but  little  more  than  8  per 
cent,  of  the  aggregate  purchase  price  has  no  substantial  tendency  to 
show  that  the  lot  generally  or  as  a  \yhole  was  unseaworthy  when 
delivered.  It  is  also  plain  that  an  inference  of  unseaworthiness  at 
the  time  of  delivery  is  too  conjectural  to  justify  recovery,  where  the 
alleged  rottenness  of  the  timbers  was  affirmatively  shown  not  to  have 
been  discovered  until  June  or  July,  1912,  and  after  from  two  to  five 
round  trips  had  been  made  between  Cincinnati  and  the  mines. 

[9, 10]  There  are  perhaps  6  or  8  barges  shown  to  have  had  rotten 
timbers  in  July  or  August,  1912,  and  in  the  case  of  some  to  an  extent 
making  further  repair  useless  or  inadvisable;  it  not  affirmatively  ap- 
pearing at  what  time  such  condition  was  first  discovered.  Assuming, 
as  perhaps  we  should,  that  the  testimony  (especially  as  to  the  condi- 
tion of  the  barges  at  the  time  stated)  tended  to  show  that  they  were 
unseaworthy  when  delivered  to  defendant,  we  think  the  burden  rested 
on  it  to  show  that  such  unseaworthiness  was  not  known  before  March 
1,  1912.  We  think  this  conclusion  logically  results  from  the  facts  of 
defendant's  inspection  of  the  barges  from  time  to  time  (especially  the 
examinations  to  determine  whether  the  barges  needed  repairs  and  were 
in  condition  to  be  loaded,  which  seem  to  have  practically  involved 
apparent  present  seaworthiness),  its  practice  of  making  repairs,  and  its 
early  knowledge  that  there  were,  as  claimed,  substantial  breaches  of 
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the  alleged  warranty  respecting  several  of  the  barges,  including  decay 
in  timbers  and  knowledge  that  the  ages  of  many  were,  as  claimed,  mis- 
represented, the  natural  probability  that  actual  unseaworthiness  exist- 
ing at  the  time  of  delivery  would  normally  have  been  discovered  before 
March,  1912,  defendant's  deliberate  determination  not  to  complain  of 
any  defects  and  its  actual  abstaining  therefrom  until  after  suit  was  be- 
gun, and  the  fact  that  the  time  of  such  discovery  was  peculiarly  with- 
in defendant's  knowledge.    This  burden  has  not  been  sustained. 

We  have  considered  the  case  of  each  separate  barge  so  far  as  shown 
by  the  record.  As  we  understand  the  situation,  defendant  is  precluded 
from  recovery,  as  respects  each  of  the  barges  in  question,  through  the 
application  of  one  or  another  of  the  principles  we  have  declared  ap- 
plicable. It  follows  that,  in  our  opinion,  the  court  did  not  err  in  di- 
recting verdict  for  plaintiff.  It  need  scarcely  be  said  that  defendant 
was  not  legally  prejudiced  by  the  granting  of  plaintiff's  motion  to  di- 
rect verdict,  after  the  court  had  once  declined  to  do  so. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs. 


(226  Fed.  653) 

UNITED  STATES,  for  Use  of  JOHN  DAVIS  OO.  et  al.  v.  lU/INOIS  SURETY 

CO.  et  aL 

ILLINOIS  SURETY  CJO.  v.  UNITED  STATES,  for  Use  of  JOHN  DAVIS  CO. 

et  al. 

(Clrcalt  Court  of  Appeals,  Seventh  Circuit    January  5,  1915.    On  Petition  for 
Rehearing,  etc.,  August  6,  1915.) 

Nos.  2092,  2093. 

L  United  States  ^=>67--Publio  Works— Contractob's  Bond— Assignment 

— LlABrLITY. 

Act  Aug.  13,  1894,  c.  280,  28  Stat.  278,  as  amended  by  Act  Feb.  24,  1905, 
c  778,  33  Stat.  811  (Oomp.  St  1913,  §  6923),  requires  a  contractor  to  give 
a  surety  bond  for  the  perfoimance  of  the  contract  and  his  payment  of  all 
persons  supplying  him  with  labor  or  material,  and  gives  laborers  and  ma- 
terialmen a  right  of  action  on  the  bond  in  the  name  of  the  United  States, 
If  no  suit  is  brought  by  the  government  within  six  months  from  conipletion 
-and  final  settlement  A  contractor  for  government  work,  providing  for 
a  reservation  of  5  per  cent,  for  one  year  to  secure  repairs,  gave  a  bond,  dat- 
ed August  3, 1908,  and  after  his  indebtedness  for  work  done  under  the  con- 
tract, on  January  3,  1909,  assigned  his  contract  to  a  company  which  he 
had  organized,  without  the  government's  assent  or  the  surety's  knowledge, 
and  thereafter  received  payment  from  the  government  and  turned  it  over 
to  the  company.  Held  that,  while  the  statute  does  not  protect  one  who  by 
agreement  or  assignment  endeavors  to  put  himself  in  place  of  a  contractor 
by  assuming  his  obligations  or  financing  the  work,  the  bond  is  a  substitute 
for  the  ordinary  mechanics'  Hens  of  laborers  and  materialmen,  whether 
their  contractual  relations  are  with  the  contractor  or  a  subcontractor,  and 
£hat  the  claimants^  supplying  labor  or  material  to  the  assignee  with  or 
without  knowledge  of  the  assignment,  were  protected  by  the  bond,  unless 
they  had  waived  or  were  estopped  from  asserting  their  rigiits. 

[Ed.  Note. — ^For  other  cases,  see  United  States,  Cent.  Dig.  §  50;    Dec. 
Dig.  <®=»67.] 

^=»Por  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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2.  Principal   and   Surety   ^=9102 — Public  Works— Contractob*8   Bond- 

Change  IN  Contract — Release  of  Surett. 

A  contractor's  surety  bond,  given  under  Act  Aug.  13,  1894,  c.  280,  as 
amended  by  Act  Feb.  24,  1905,  for  the  performance  of  the  contract  and  the 
protection  of  persons  furnishing  labor  or  material,  is  equivalent  to  a  bond 
to  the  government  and  to  a  bond  to  each  claimant,  and  a  materialman's 
assent  to  the  contractor's  assignment,  evidenced  by  accepting  payment 
from  the  assignee  on  account  of  the  entire  claim  and  by  filing  such  claim 
against  the  assignee's  estate  in  bankruptcy,  did  not  make  such  a  material 
change  in  the  obligation  as  would  release  the  surety  from  liability  to  him. 

[B.d.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {§  181- 
185;   Dec.  Dig.  «=»102.] 

3.  Novation  ^=»7 — Contractor's  Bond— Assent  to  Assignment. 

In  such  case,  a  claimant's  assent  to  the  contractor's  assignment  and  to 
the  assignee's  assumption  of  his  obligations  would  not  amount  to  a  ''no- 
vation.** 

[Ed.  Note. — For  other  cases,  see  Novation,  Cent  Dig.  |  7 ;  Dea  Dig.  «=»7. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Novation.1 

4.  United  States  ^=:>71 — Public  Works — Contractor's  Bond— Change  ih 

Principal. 

In  a  suit  by  laborers  and  materialmen  upon  a  government  contractor's 
bond,  a  finding  that  a  claimant  had  ccmsented  to  and  aided  the  substita- 
tion  of  a  new  prinicpal,  and  that  the  contractor's  assignment  forced  a  new 
principal  into  the  contract,  was  erroneous,  since  without  the  government's 
consent  no  new  principal  could  be  forced  into  the  contract 

[Ed.  Note. — For  other  cases,  see  United  States,  Cent  Dig.  |  54;  Dec. 
Dig.  «S=>7L] 

5.  Unffed  States  ^5>67 — Public  Works— Ohanqb  in  Principal — ^Liabiutt 

— Estoppel. 

Where  a  government  contractor's  creation  of  a  corporation  and  his  as- 
signment of  the  contract  to  it  brought  fresh  capital  into  the  work  and  de- 
layed its  failure,  so  as  not  to  damage  the  surety,  neither  the  claimant  aid- 
ing such  assignment,  nor  any  creditor  of  the  contractor,  was  estopped  from 
asserting  his  rights  under  the  surety  bond. 

[Ed.  Note.— For  other  cases,  see  United  States^  Cent  Dig.  |  50;  Dec. 
Dig.  <S=>67.] 

6.  United  States  «=»67 — Contractor's  Bond— Liability — ^Election  of  Rem- 

edy. 

That,  under  a  government  contractor's  bond,  the  contractor  and  the 
surety  are  liable  for  labor  and  material,  does  not  limit  the  personal 
liability  of  the  contractor  or  his  assignee  for  goods  bought,  or  for  the 
assumption  of  any  such  debt,  and  the  creditors  could  beside  proceedings 
on  the  bond,  file  their  claims  against  the  estates  in  bankruptcy  of  the 
contractor  and  his  assignee. 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  |  50;  Dec 
Dig.  <S=>67.] 

7.  Pleading  ^=>19i — Special  Pleas— Demurrer. 

Where  all  defenses  in  an  action  on  a  government  contractor's  surety 
bond  were  properly  allowed  to  be  made  under  the  three  pleas,  there  was  no 
error  in  sustaining  the  demurrers  to  the  special  pleas  other  than  plea  of 
discharge  in  bankruptcy  of  original  contractor. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  444-446,  44^- 
452 ;  Dec  Dig.  <S=>194.] 

8.  United  States   ^=>67 — Public   Works — Contractor's   Bonds— Action— 

** Settlement  Thereof." 

Under  Act  Aug.  13,  1894,  c  280,  as  amended  by  Act  F^.  24,  1905,  giving 
laborers  and  materialmen  a  right  of  action  on  the  contractor's  bond  in 

«=>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Index« 
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the  name  of  the  United  States,  If  no  suit  should  be  brought  by  the  United 
States  within  six  months  from  the  completion  and  settlement  of  the  con- 
tract, provided  that  such  suit  shall  not  be  commenced  imtil  after  the  per- 
formance of  the  contract  and  final  settlement  thereof,  the  term  "settlement 
thereof'  does  not  mean  payment,  and  when  there  was  a  final  accounting 
between  the  contractor  and  the  government,  the  contract  was  finally  set- 
tled, even  though  part  of  the  balance  due  was  to  be  withheld  for  a  year  as 
security  for  the  contractor's  covenant  to  repair. 

[Ed.  Note. — For  other  cases,  see  United  States,  Cent  Dig.  |  50;  Dec. 
Dig.  <J=»67.] 

9.  United  States  ^=:>67 — Public  Wobks— CJontractob's  Bond— Interest. 

Where  the  principal  of  claims  of  laborers  and  materialmen  was  in  ex- 
cess of  the  penalty  in  the  contractor's  surety  bond,  with  the  interest  there- 
on, it  was  immaterial  whether  interest  at  5  per  cent  was  allowed  on  each 
claim,  though,  as  the  amount  of  such  claims  was  liquidated,  interest  was 
prcH)erly  allowed  from  the  commencement  of  the  suit 

[Ed.  Note. — ^For  other  cases,  see  United  States,  Cent  Dig.  S  50;  Dec. 
Dig.  «=»G7.] 

10.  Principal  and  Surety  ^=^73 — Breach — Liability — Interest. 

The  principal  of  a  surety  bond  is  not  the  measure  of  liability  thereon. 
The  surety's  failure  to  discharge  its  obligation  after  demand  or  suit  sub- 
jects it  to  the  payment  of  interest,  which,  under  Kurd's  Rev.  St  IlL  1807, 
c  74,  I  2,  is  at  the  rate  of  5  per  cent  per  annum. 

[Bd.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  |S 
114,  115,  455;  Dec.  Dig.  <S=>73.] 

IL  United  States  ^=5>67 — Public  Contract — Liability  on  Bond— Equip- 
ment. 

Under  Act  Aug.  13, 1894,  c.  280,  as  amended  by  Act  Feb.  24,  1905,  giving 
laboi^rs  and  materialmen  a  rigjit  of  action  on  the  contractor's  bond  for 
labor  and  material  furnished  *in  the  prosecution  of  the  work  provided  for 
in  such  contract,"  the  claim  of  an  equipment  company,  which  had  con- 
tracted with  the  contractor  for  the  use  of  cars  and  equipment,  for  the  rent- 
al and  for  return  freight  paid  by  it,  was  allowable. 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  §  50;  Dec.  Dig. 
«=>67.] 

12.  Bankruptcy  ^=:>421 — Discharge — Claims — "Fixed  Liability  Evidenc- 
ed by  an  Instrument  in  Writing,  Absolutely  Owing." 

Under  Bankr.  Act  July  1,  1898,  c  541,  §  63,  subsec.  1,  30  Stat  562  (Comp. 
St  1913,  I  9647),  allowing  proof  of  debts  which  are  a  fixed  liability,  as  evi- 
denced by  judgment,  or  an  instrument  in  writing  absolutely  owing  at  the 
time  of  the  filing  of  the  petition,  the  claim  of  laborers  and  materialmen 
against  the  bankrupt,  the  condition  of  whose  surety  bond  for  government 
work  was  breached  before  his  bankruptcy,  was  a  "fixed  liability  evidenced 
by  an  instrument  in  writing,  absolutely  owing,"  and  the  fact  that  a  claim- 
ant might  eventually  obtain  no  share  in  a  Judgment  for  the  penalty  of  the 
bond,  or  only  a  pro  rata  allowance  of  his  claim,  did  not  affect  the  absolute 
character  of  the  liability,  and  hence  the  contractor's  discharge  in  bank- 
ruptcy was  a  good  defense. 

lEd.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §{  772-774,  776, 
777^  779-781,  783-786,  788-790;   Dea  Dig.  <g=>421. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Fixed  Lia- 
bility.] 

On  Petiticm  for  Rehearing  and  on  Motion  to  Modify  Opinion  and  for  Entry  of 

Final  Judgment 

13.  Courts  ^=5>424 — ^United  States  Coubts^ — Jurisdiction — Equity. 

The  District  Court  had  Jurisdiction  of  a  suit  at  common  law  under  a 
government  contractor's  bond,  filed  under  the  provisions  of  Act  Aug.  13, 

^s»For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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18^,  c.  280,  as  amended  by  Act  Feb.  24, 1905,  to  enforce  payment  cl  claims 
for  labor  and  material  furnished  the  omtractor;  and,  in  view  of  Act 
March  3,  1915,  c.  90,  38  Stat  956,  adding  Judicial  Code,  |  274a,  allowing 
pleading  In  suit  at  law  which  should  have  been  brought  in  equity  to  be 
amended  to  conform  to  the  proper  practice,  there  would  be  no  difference 
between  the  premier  Judgment  at  law  and  a  decree  in  equity,  and  where  the 
case  was  tried  by  the  court  without  a  jury,  and  its  findings  of  fact  were 
not  attacked,  it  was  of  no  practical  importance  whether  a  coort  of  law  or 
equity  was  the  proper  forum. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  1119,  1125-1129; 
Dec.  Dig.  <9s>424.] 

14.  Ai>PEAL  AND  Error  ^=»184 — Objection  Not  Mads  Below. 

Where  a  court  of  law  was  not  clearly  without  jurisdiction  of  a  suit  at 
common  law  to  enforce  claims  under  a  government  contractor's  bond,  an 
objection,  first  urged  on  appeal,  that  the  subject-matter  was  cognizable 
only  in  equity,  was  too  late. 

[Ed.  Note. — ^For  other  cases,  see  A];H>eal  and  Error,  Cent  Dig.  H  1149. 
1150,  1179-1183 ;  Dec  Dig.  «=»184.] 

15.  Courts    ^=»406 — United     States    Courts — Appeal — ^Modifioation    of 
Judgment. 

Under  Rev.  St  |  701  (Comp.  St  1913,  |  1669),  vesting  the  Circuit  Court 
of  Appeals  with  power  to  modify,  as  well  as  to  affirm  or  reverse,  a  judg- 
ment of  the  District  Court,  the  appellate  court,  on  appeal  in  a  case  tried 
without  a  jury,  where  the  findings  of  fact  in  the  lower  court  were  undis- 
puted, after  reversing,  might  render  the  proper  judgment 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent  Dig.  |  1103;  Dec  Dig. 
<5=5>406 ;  Appeal  and  Error,  Cent  Dig.  |  3387.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois;  A.  L.  Sanborn,  Judge. 

Action  by  the  United  States  of  America,  for  the  use  of  the  John 
Davis  Company  and  others,  against  the  Illinois  Surety  Company  and 
W.  H.  Schott.  Judgment  for  a  part  of  the  claimants  against  the 
Surety  Company,  and  in  favor  of  the  Surety  Company  against  part 
of  the  claimants,  and  judgment  for  defendant  Schott,  and  part  of 
the  claimants  and  the  Surety  Company  bring  error.  Reversed  and 
remanded,  with  direction  to  enter  the  judgment  entered  in  the  Cir- 
cuit Court  of  Appeals. 

Wm.  D.  McKenzie,  of  Chicago,  111.,  for  John  Davis  Co.  and  others. 

Newton  Wyeth,  of  Chicago,  111.,  for  Standard  Underground  Cable 
Co.  and  others. 

Worth  Allen,  of  Chicar^o,  111.,  for  Western  Roofing  &  Supply  Ca 

David  J.  Peffers  and  Albert  J.  Hopkins,  both  of  Chicago,  111.,  for 
Illinois  Surety  Co. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judge- 

MACK,  Circuit  Judge.  On  July  30,  1908,  William  H.  Schott  entered 
into  a  contract  with  the  United  States  for  a  certain  part  of  the  work 
involved  in  the  erection  of  the  naval  training  station  at  North  Chi- 
cago. He  gave  bond,  dated  August  3,  1908,  with  the  Illinois  Surety 
Company  as  surety,  in  the  penal  sum  of  $31,(H7.18,  conditicmed  in 
accordance  with  the  provisions  of  **An  act  for  the  protection  of  per- 
sons furnishing  materials  and  labor  for  the  construction  of  public 

^=>For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digests  &  Indexes 
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works"  as  amended  February  24,  1905  (33  Stat.  811,  c.  778  [Comp. 
St.  1913,  §  6923]),  both  on  his  performance  of  the  contract  and  the 
prompt  payment  by  him  "to  all  persons  supplying  him  labor  and  ma- 
terials in  the  prosecution  of  the  work  provided  for  in  the  aforesaid 
contract" 

Prior  to  January  2,  1909,  much  work  was  done  under  the  contract, 
for  which  considerable  sums  were  owing  by  Schott.  On  that  day, 
under  the  advice  of  a  creditors'  committee,  which  had  been  assist- 
ing him  even  before  July  30,  1908,  Schott  transferred  his  entire  busi- 
ness to  a  newly  formed  corporation,  the  Schott  Engineering  Com- 
pany, which  assumed  $50,000  of  his  indebtedness,  agreed  to  carry 
out  the  contracts,  and  gave  him  its  common  stock  and  part  of  the 
preferred  stock.  The  balance  of  the  preferred  stock  was  reserved 
for  sale.  The  president  of  the  John  Davis  Company,  a  creditor  of 
Schott,  was  particularly  active  in  bringing  about  the  assignment  and 
became  one  of  the  directors  of  the  company.  Schott  continued  as 
president  to  manage  the  affairs  of  the  company,  including  the  per- 
formance of  the  government  contract,  subject,  however,  to  the  con- 
trol of  a  creditors'  board  of  directors.  In  January,  1910,  the  com- 
pany became  bankrupt,  and  the  receiver,  which  had  sought  the  advice 
of  creditors  on  the  question  of  fulfilling  the  contract,  but  had  secured 
the  consent  of  only  a  few  of  them,  continued  the  work  under  authority 
of  the  court,  completing  it  in  October,  1910.  Schott  became  a  bank- 
rupt in  March,  1910,  and  received  his  discharge  therein  in  October, 
1910. 

The  Surety  Company  knew  nothing  of  the  assignment  of  the  con- 
tract or  of  the  Engineering  Company  until  the  bankruptcy  proceedings 
were  begun.  The  United  States  never  assented  to  the  assignment  of 
the  contract,  but  continued  to  make  all  of  its  payments  to  and  to  deal 
directly  with  Schott  alone.  The  moneys  received  from  it  were,  how- 
ever, paid  by  Schott  to  the  Engineering  Company.  The  accounts  be- 
tween the  United  States  and  Schott  were  finally  adjusted  between 
February  6  and  10,  1911;  5  per  cent,  of  the  contract  price  being 
retained  by  the  government  pursuant  to  the  contract,  which  contained, 
among  others,  the  following  provisions : 

"Ten  per  cent  of  the  amonnt  of  each  monthly  estimate  wlU  be  witheld  un- 
til the  completion  and  acceptance  of  the  work.  One-half  the  amount  of  the 
reservations  thus  withheld  will  then  be  iwiid  upon  public  bills  certified  and  ap- 
proved as  above,  the  remaining  one-half  of  said  reservations  to  be  so  paid  at 
the  expiration  of  one  year  from  the  time  of  the  completion  and  acceptance  of 
the  worlc,  subject,  however,  to  the  provisions  of  paragraph  56  of  these  speci- 
fications. ♦  ♦  ♦  The  contractor  shall  guarantee  aU  work  and  materials 
and  keep  same  in  perfect  repair  and  condition  for  a  period  of  one  year  after 
tlie  completion  and  acceptance,  unless  hereinafter,  or  In  the  contract,  other- 
wise stipulated.    ♦    ♦    ♦ 

"56.  ICeservatUm. — One-half  of  the  10  per  cent  reservation  hereinbefore  pro- 
vided to  be  made  on  all  payments  will  be  held  for  a  period  of  one  year  after 
the  completion  and  acceptance  of  the  work.  And  the  contractor  agrees  that 
should  he  fail  to  make  necessary  repairs  the  same  may  be  done  by  the  govern- 
ment at  his  expense." 

Under  the  act  of  1905,  laborers  and  materialmen  are  given  a  right 
of  action  on  the  bond  in  the  name  of  the  United  States — 
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•*ln  the  circuit  [now  District]  Court  of  the  United  States  in  the  district  in 
which  the  contract  was  to  be  performed  ♦  ♦  ♦  and  not  elsewhere, 
♦  ♦  ♦  if  no  suit  should  be  brought  by  the  United  States  within  six  months 
from  the  completion  and  final  settlement  of  said  contract:  ♦  ♦  ♦  Prorid- 
ed,  that  [such]  suit  ♦  ♦  ♦  shall  not  be  commenced  until  after  the  complete 
performance  of  said  contract  and  final  settlement  thereof." 

No  suit  having  been  brought  by  the  United  States,  action  was  be- 
gun in  its  name  for  the  use  of  a  number  of  materialmen  and  others 
who  might  join,  on  August  16,  1911,  more  than  6  months  after  the 
adjustment  of  the  accounts,  but  during  the  year  for  the  retention  of 
the  5  per  cent,  by  the  government. 

Demurrers  to  certain  pleas  of  the  Surety  Company  were  sustained, 
on  the  ground  that  all  defenses  could  be  made  under  other  pleas. 
Each  of  the  parties  having  requested  direction  of  a  verdict  in  its  favor 
at  the  close  of  the  evidence,  the  court  made  special  findings  of  fact 
and  conclusions  of  law,  refused  some  propositions  offered  by  each 
of  the  parties,  and  entered  judgment  in  favor  of  Schott  on  his  special 
plea  of  discharge  in  bankruptcy,  and  in  favor  of  the  Surety  Com- 
pany against  all  but  five  of  the  claimants.  As  to  these  five,  judgment 
was  rendered  in  their  favor  and  against  the  Surety  Company  for  the 
balance  due  for  materials  furnished  to  Schott  prior  to  January  2, 
1909,  with  interest  thereon  at  5  per  cent,  from  the  commencement 
of  the  suit,  but  not  for  those  furnished  thereafter  either  to  Schott  or 
to  the  Engineering  Company,  except  in  the  case  of  one  claimant, 
which,  unlike  the  others,  had  no  knowledge  of  the  assignment  at  the 
time  the  goods  were  supplied.  The  claims  of  those  who  supplied  ma- 
terials only  after  January  2,  1909,  or  who  had  been  paid  in  full  for 
all  goods  theretofore  furnished,  were  denied,  regardless  of  whether 
such  goods  were  consigned  to  Schott  or  to  the  Engineering  Company. 

The  claim  of  the  United  States  Equipment  Company  for  rental  at 
$42.82  per  month  after  June,  1909,  and  for  return  freight  paid  by  it 
in  October,  1909,  in  accordance  with  its  contract  with  Schott  for  the 
use  of  cars,  track,  and  equipment  at  the  station,  and  for  the  expense 
of  loading  and  the  freight  thereon  to  and  from  the  station  from  Sep- 
tember 1,  1908,  to  the  end  of  October,  1909,  was  denied,  on  the  ground 
that  this  use,  for  the  hauling  of  work  and  materials  upon  and  about 
the  grounds,  was  not  labor  or  materials  of  such  kind  or  character  as 
to  entitle  it  to  recover. 

The  total  claims  were  in  excess  of  $38,000;  the  judgments  totaled 
something  over  $15,000.  The  aggregate  of  the  claims,  without  in- 
terest, exceeded  the  penalty  of  the  bond,  with  interest  thereon  from 
the  commencement  of  the  suit ;  that  of  the  claims  allowed,  with  such 
interest,  was  less  than  the  penal  sum. 

In  case  No.  2092,  all  but  eight  of  the  parties  whose  claims  were 
denied  in  whole  or  in  part  seek  a  reversal  as  against  both  Schott  and 
the  Surety  Company.  In  case  No.  2093,  the  Surety  Company  seeks 
a  reversal  of  the  judgments  rendered  against  it  in  favor  of  tiie  five 
claimants. 

[1]  1.  The  main  question  to  be  determined  is  the  effect  of  the 
assignment  of  the  contract  by  Schott.  The  Surety  Company  contends 
that,  as  respects  the  claimants,  it  amounted  to  a  substitution  of  a  new 
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principal  in  the  contract,  a  principal  for  whose  defaults  it  had  assumed 
no  responsibility ;  that  this  was  such  a  material  variation  of  the  obli- 
gation guaranteed  by  it  as  to  discharge  it,  though  a  corporation  en- 
gaged for  compensation  in  the  surety  business,  from  any  liability 
on  the  bond  either  for  goods  theretofore  supplied  to  Schott  or  for 
those  subsequently  furnished  to  the  assignee  and  used  in  the  work. 

The  claimants  maintain  that  the  statute,  and  the  bond  executed  in 
accordance  therewith,  aim  to  protect  all  those  who  furnish  labor  or 
material  for  the  work  covered  by  the  contract  specified  in  the  bond ; 
that  the  obligation  guaranteed  by  the  Surety  Company  is  not  Schott's 
contractual  debt  for  goods  bought  by  him  for  the  work,  but  his  ob- 
ligation as  principal  in  the  statutory  bond  to  pay  for  all  goods  fur- 
nished for  the  work  pursuant  to  his  contract  with  the  government, 
whether  bought  by  him,  his  assignee,  or  subcontractor;  that  as  the 
government  never  sanctioned  the  assignment,  but  continued  to  deal 
with  and  make  payments  to  Schott  alone,  the  original  contract,  by 
virtue  of.  R.  ^.  §  3737  (Comp.  St.  1913,  §  6890),  remained  in  full 
force  and  effect,  so  that  there  could  have  been  no  change  of  principals 
in  the  only  contract  pursuant  to  which  all  labor  and  material  were 
suppUed. 

The  statute  and  bond,  literally  construed,  would  seem  to  afford 
protection  only  to  those  supplying  the  principal  therein,  the  original 
contractor.  Interpreted,  however,  in  the  light  of  the  spirit  and  the 
purpose  of  the  statute,  it  clearly  aims  to  give  a  substitute  for  the 
ordinary  mechanics*  liens  to  all  who  furnish  labor  or  material  in  the 
prosecution  of  the  public  work  involved  in  the  contract  and  pursuant 
thereto,  whether  their  contractual  relations  are  with  the  original  con- 
tractor, or  a  subcontractor,  or  one  in  a  position  analogous  to  that  of 
a  subcontractor.  On  the  other  hand,  it  does  not  protect  one  who  by 
agreement  or  assignment  endeavors  to  put  himself  practically  in  the 
place  of  the  contractor,  either  by  assuming  the  latter's*  obligations 
under  the  contract  or  by  agreeing  to  finance  the  work.  This  distinc- 
tion is  clearly  brought  out  in  the  cases  of  Hardaway  v.  Surety  Co., 
211  U.  S.  552,  29  Sup.  Ct.  202,  53  L.  Ed.  321,  on  the  one  hand,  and 
Hill  v.  Surety  Co.,  200  U.  S.  197,  26  »Sup.  Ct.  168,  50  L.  Ed.  437 
and  Mankin  v.  Ludowici-Celadon  Co.,  215  U.  S.  533,  30  Sup.  Ct. 
174,  54  L.  Ed.  315,  on  the  other. 

In  the  Hardaway  Case,  A.,  B.,  and  C,  doing  business  under  the 
firm  name  of  A.  &  B.,  made  a  contract  with  the  government  for  public 
work.  Two  years  later,  the  firm  agreed  with  C.  that  he  should  pay 
the  firm  debts,  make  all  future  purchases  in  his  own  name,  and  receive 
all  profits  from  the  contracts.  C.  did  the  work,  but  the  government 
checks  continued  to  be  payable  to  the  firm.  Two  years  thereafter,  C. 
entered  into  a  contract  with  D.  and  E.,  which,  after  reciting  C.'s  finan- 
cial inability  to  complete  the  work,  provided  that  D.  and  E.  should 
superintend  its  completion,  finance  it,  and  receive  as  compensation 
15  per  cent,  of  the  total  cost  of  completion,  out  of  the  reserve  funds 
held  and  the  payments  to  be  made  by  the  government.  The  court 
held  that  D.  and  E.  were  not  subcontractors  but  financiers.  They 
were  to  furnish  the  funds  for  the  work  and  to  superintend  it;   and 
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as  the  agreement  specified  the  fund  out  of  which  they  were  to  be 
paid,  they  had  no  other  claim  against  C,  and  could  have  none  against 
the  Surety  Company  for  materials  supplied  by  them  for  the  work.  In 
the  Circuit  Court  of  Appeals  (Hardaway  &  Prowell  v.  National  Surety 
Co.,  150  Fed.  465,  80  C.  C.  A.  283),  Judge  Lurton,  while  holding  that 
D.  and  E.  as  mere  lenders  could  not  recover,  stated  that  any  person 
supplying  labor  or  material  either  to  C.  or  to  D.  and  E.  could  claim 
under  the  bond.  This  was  clearly  in  accordance  with  the  principle  of 
the  Hill  Case,  in  which  the  Supreme  Court,  reversing  the  lower  court, 
had  upheld  the  claims  of  materialmen  tmder  subcontractors,  in  a  suit 
on  the  bond,  and  of  the  Mankin  Case,  in  which  similar  claims  were 
again  sustained,  notwithstanding  the  fact  that  the  original  contractor 
had  paid  the  subcontractor  in  full. 

If,  in  the  instant  case,  the  Engineering  Company  were  the  claim- 
ant, the  Hardaway  Case  would  be  in  point.  Here,  however,  as  in  the 
Hill  Case,  the  claimants  have  supplied  materials  for  the  work  pur- 
suant to  the  contract,  whether  they  furnished  them  before  or  after 
the  assignment  In  our  judgment,  there  is  no  substantial  diflFerence 
in  the  legal  relation,  and  therefore  none  in  the  rights,  of  materialmen 
dealing  with  a  subcontractor  and  those  dealing  with  an  assignee,  if 
the  assignment  has  not  been  sanctioned  by  the  government.  From 
the  standpoint  of  the  materialmen,  such  an  assignment  is,  in  effect,  but 
a  subletting ;  the  original  contract  remains  in  full  force ;  the  original 
contractor  is  still  responsible  for  the  undertaking. 

It  follows,  therefore,  that  all  of  the  ckimants  who  supplied  ma- 
terial or  labor  for  the  work  covered  by  the  contract,  either  to  the 
original  contractor  or  to  the  assignee,  and  whether  with  or  without 
knowledge  of  the  assignment,  were  entitled  to  the  full  bendit  of  the 
bond,  the  statutory  substitute  for  a  lien,  unless,  by  some  act  of  his 
own,  one  or  the  other  claimant  may  have  released  or  waived  or  may 
be  estopped  from  asserting  his  right. 

[2 J  2.  On  behalf  of  the  Surety  Company,  it  is  urged  that  tlie  bond 
must  be  dealt  with  as  if  several  bonds  had  been  given,  one  to  the 
government,  and  one  to  each  claimant  for  the  sole  protection  of  the 
obligee;  that  in  this  aspect  the  assignment,  even  though  invalid  as 
to  the  United  States,  and  the  assent  thereto  by  a  claimant  evidenced 
by  accepting  payment  from  the  assignee  on  account  of  the  entire 
claim  or  by  filing  the  entire  claim  against  the  assignee's  estate  in 
bankruptcy,  make  such  a  material  change  in  the  obligation  guaranteed 
to  such  claimant  as  will  release  the  surety  from  any  liability  to  him. 

While  the  argument  as  to  the  dual  character  of  the  bond  is  clearly 
sound  (Equitable  .Surety  Co.  v.  McMillan,  234  U.  S.  448,  456,  34  Sup. 
Ct.  803,  58  L.  Ed.  1394),  the  conclusion  sought  to  be  drawn  therefrom 
does  not  follow.  The  obligation  guaranteed  by  the  bond  is  not,  as 
the  contention  implies,  that  Schott  as  purchaser  will  pay  for  goods 
sold  to  him  by  each  of  the  assumed  obligees,  but  that  he  as  the  con- 
tractor (and  as  long  as  the  assignment  is  not  recognized  by  the  govern- 
ment, the  only  contractor)  will  pay  for  all  goods  furnished  by  the 
obligee  pursuant  to  the  only  contract  mentioned  in  the  bond,  that  be- 
tween Schott  and  the  United  States,  regardless  of  whether  Schott 
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or  his  assignee  cariying  on  the  work  in  Schott's  name  or  a  subcon- 
tractor is  primarily  liable  therefor  as  the  actual  purchaser  thereof. 

As  a  materialman's  assent  to  the  assignment  could  not  vary  this 
obligation,  the  principle  contended  for  is  entirely  inapplicable. 

[J]  3.  A  claimant  could  release  or  waive  his  rights  under  the  bond 
in  whole  or  in  part,  but  as  a  mere  assent  to  the  assignment  and  to  the 
assumption  by  the  assignee  of  the  assignor's  obligations,  while  con- 
ferring rights  on  the  claimant  as  against  the  assignee,  would  not 
amoimt  to"k  novation  (111.  Car  &  Equipment  Co.  v.  Linstroth  Wagon 
Co.,  112  Fed.  7Z7,  50  C.  C.  A.  504),  or  operate  to  discharge  the  orig- 
inal debtor  from  his  personal  obligation,  a  fortiori  it  would  not  effect- 
tuate  a  release  of  a  lien  on  property,  or  a  discharge  of  either  the  prin- 
cipal or  surety  in  the  statutory  substitute  therefor,  the  bond.  It  is  not 
contended,  and,  under  the  findings  and  the  evidence,  it  could  not  be 
successfully  urged,  that  any  claimant  expressly  released  or  waived 
his  claim  against  Schott  or  the  Surety  Company. 

[4]  4.  The  finding  of  the  court  that  the  Davis  Company  consented 
to  and  helped  to  bring  about  the  substitution  of  a  new  principal  in 
the  contract,  and  that  the  assignment  contract  forced  a  new  principal 
into  the  contract,  while  called  a  finding  of  fact,  is  in  effect  a  conclu- 
sion of  law,  and  one  in  which  we  cannot  concur,  inasmuch  as,  with- 
out the  government's  consent,  no  new  principal  could,  as  a  matter  of 
law,  be  forced  into  the  only  contract  in  question,  that  between  Schott 
and  the  United  States. 

[5]  5.  Neither  the  Davis  Company  nor  any  other  creditor  is  es- 
topped from  asserting  his  rights  against  the  Surety  Company  because, 
irrespective  of  all  else,  an  element  essential  to  an  estoppel  in  pais  is 
lacking — damage  to  the  Surety  Company.  The  findings  and  the 
evidence  demonstrate  that  the  creation  of  the  corporation  and  the 
assignment  to  it  of  Schott's  interests  brought  fresh  capital  into  the 
enterprise  and  delayed  the  failure ;  that  neither  this  nor  the  comple- 
tion of  the  work  by  the  receiver  diminished  the  rights  of  or  damaged 
the  Surety  Company;  that  any  payments  made  by  and  any  dividends 
obtained  from  filing  claims  against  the^  Engineering  Company  have 
reduced  the  liability  of  Schott  and  the  Surety  Company. 

[i]  6.  No  question  of  election  of  inconsistent  rights  or  remedies 
IS  involved.  Under  the  bond,  the  principal  and  the  surety  are  liable 
for  labor  and  material  furnished  for  the  work  pursuant  to  the  con- 
tract. This  does  not  exclude  or  limit  any  personal  obligation  of  the 
contractor,  or  the  assignee,  or  both,  either  directly,  as  debtor,  for  goods 
bought  or  by  reason  of  the  assumption  of  any  such  debt.  Moreover, 
the  creditors,  far  from  electing  to  release  Schott,  very  properly  filed 
their  claims  against  his  estate  in  bankruptcy,  as  well  as  against  that 
of  his  assignee.  They  thereby  asserted  their  intention  to  hold  each 
of  them,  not  their  election  to  accept  the  assignee  as  their  sole  debtor. 
Anglo-American  Land  M.  &  A.  Co.  v.  Lombard,  132  Fed.  721,  68 
C.  C.  A.  89. 

[7]   7.  Inasmuch  as  all  defenses  were  properly  permitted  to  be  made 

under  the  three  pleas,  there  was  no  error  in  sustaining  the  demurrers 

to  the  special  pleas  other  than  that  of  Schott's  discharge  in  bankruptcy. 

[8 J   8.  One  of  these  defenses  involved  the  question  whether  tfiere 
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was  "complete  performance  and  final  settlement  of  the  contract,"  with- 
in the  meaning  of  the  statute,  on  or  before  February  11,  1909,  or 
whether  the  guaranty  and  obligation  to  keep  in  repair  during  the  year 
that  the  government  retained  the  5  per  cent.,  postponed  either  the 
completion  or  the  settlement  for  a  year.  In  the  latter  event,  an  action 
brought  in  August,  1911,  could  not  be  maintained. 

We  agree  wi3i  the  views  expressed  by  the  trial  judge  on  both  points. 
195  Fed.  306.  The  statutory  phrase  "settlement  thereof"  does  not 
mean  "payment  therefor."  When  a  final  accounting  was  had  between 
Schott  and  the  government,  the  contract  was  finally  settled,  even 
though  payment  of  part  of  the  balance  found  due  on  the  accounting 
was  to  be  withheld  for  a  year  as  security  for  a  guaranty  of  the  woric 
and  the  covenant  to  keep  it  in  repair  during  that  period.  111.  Surety 
Co.  V.  United  States,  215  Fed.  334,  131  C.  C.  A.  476. 

Obviously,  too,  such  a  guaranty  and  covenant  does  not  prevent  com- 
plete performance  of  the  work  itself.  Under  a  literal  construction  of 
the  act,  action  on  the  bond  would  be  postponed  until  every  collateral 
guaranty  and  covenant  to  repair  contained  in  the  contract  had  expired 
by  limitation,  whether  it  be  in  one  or  in  many  years.  In  our  judgment, 
however,  the  true  intent  and  purpose  of  the  statute  are  to  give  legal 
redress  after  the  public  woric  itself  shall  have  been  completed  and 
accounts  therefor  adjusted. 

[9]  9.  Inasmuch  as  the  principal  of  the  claims  to  be  allowed  is  in 
excess  of  the  penalty  on  the  bond,  with  the  interest  thereon,  it  is 
immaterial  whether  or  not  interest  at  5  per  cent,  is  allowed  on  each 
claim.  We  agree,  however,  with  the  ruling  of  the  trial  court  that,  as 
the  amount  of  the  claims  was  liquidated  and  undisputed,  the  contro- 
versy being  confined  to  the  question  of  liability  for  the  whole  or  a 
definite  part  thereof,  interest  was  properly  allowed  from  the  com- 
mencement of  the  suit. 

[10]  10.  The  principal  of  the  bond,  however,  is  not  the  measure 
of  liability  thereon.  Failure  of  the  surety  to  discharge  its  obligation 
thereunder  after  proper  demand  or  commencement  of  suit  subjects 
it  to  the  payment  of  interest.  Under  Kurd's  Rev.  St.  111.  1897,  c.  74, 
§  2,  as  construed  in  Holmes  v.  Standard  Oil  Co.,  183  111.  70,  55  N. 
E.  647,  this  is  at  the  rate  of  5  per  cent,  per  annum  from  the  com- 
mencement of  the  suit. 

[11]  11.  The  claim  of  the  United  States  Equipment  Company 
should  be  allowed.  The  statute  is  broader  than  many  of  the  me- 
chanic's lien  acts.  It  covers,  not  only  labor  and  material  that  go  di- 
rectly into  the  completed  structure,  but  all  labor  and  material  fur- 
nished "in  the  prosecution  of  the  work  provided  for  in  such  contract." 
The  work  performed  by  this  claimant  through  the  use  of  its  equipment 
was  well  within  the  statutory  provision.  Surety  Co.  v.  Lawrenceville 
Cement  Co.  (C.  C.)  110  Fed.  717;  Surety  Co.  v.  Bryant,  147  Fed. 
155,  77  C.  C.  A.  397. 

[12]  12.  If  this  were  an  ordinary  surety  bond,  conditioned  on 
prompt  payment  for  goods  supplied  to  a  contractor,  there  would  be 
no  doubt  of  the  provability  of,  and  Schott's  consequent  discharge  from, 
claims  thereunder.  The  condition  clearly  was  broken  before  Schott's 
bankruptcy.    The  claims  were  then  "a  fixed  liability,  evidenced  by  an 
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instrument  in  writing,  absolutely  owing,"  within  section  63,  subsec. 
1,  of  the  Bankruptcy  Act. 

The  statutory  provision  for  only  one  suit,  and  that  in  the  District 
Court  of  the  district  in  which  the  work  is  done,  and  the  further  pro- 
vision that  no  suit  shall  be  brought  by  a  claimant  until  six  months 
after  completion  of  the  work  and  final  settlement,  and  then  only  if  the 
United  States  failed  to  sue,  do  not  make  the  liability  itself  under  the 
bond  any  the  less  absolute  after  breach  of  the  condition,  whatever 
their  effect  may  be  as  limitations  of  the  right  created  by  the  statute 
(Texas  Cement  Co.  v.  McCord,  233  U.  S.  157,  34  Sup.  Ct.  550,  5& 
L.  Ed.  893),  on  the  time,  method,  and  forum  for  determining  or  liq- 
uidating any  disputed  claim. 

Nor  does  the  fact  that  a  claimant  may  eventually  obtain  no  share 
in  the  judgment  for  the  penalty  of  the  bond,  because  of  the  govern- 
ment's right  to  priority,  or  only  a  proportionate  part  thereof  less  than 
his  claim,  because  of  the  necessity  of  sharing  pro  rata  with  other 
claimants,  affect  the  absolute  character  of  the  liability. 

We  agree  with  the  ruling  of  the  trial  judge,  contrary  to  that  in  Re 
Hawley  (D.  C.)  194  Fed.  751,  that  Schott's  discharge  in  bankruptcy 
is  a  good  defense.  The  judgment  in  Schott's  favor  will  therefore 
be  affirmed,  with  costs  as  to  him,,  in  case  No.  2092. 

As  to  the  Surety  Company,  the  judgment  will  be  reversed,  at  its 
costs,  in  both  proceedings,  and  the  cause  remanded  for  retrial. 

On  Petition  for  Rehearing  and  on  Motion  to  Modify  Opinion  and 
for  Entry  of  Final  Judgment 

Before  BAKER  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge.  The  able  brief  filed  on  the  petition  for 
rehearing  presents  no  matter  that  was  not  heretofore  fully  considered 
by  the  court.    The  petition  will  be  denied. 

The  successful  parties  move  that,  instead  of  remanding  the  cause 
for  retrial,  this  court  enter  a  judgment,  or  direct  the  District  Court 
to  enter  a  judgment,  on  the  findings  heretofore  made  therein.  In 
opposition  thereto,  it  is  urged  for  the  first  time,  by  what  may  be 
deemed  a  counter  motion,  that  this  court  should  dismiss  the  case,  on 
the  ground  that  it  is  a  suit  at  common  law  and  that  the  issues  can 
be  determined  only  in  a  court  of  equity. 

[13, 14]  Since  tlie  briefs  on  this  motion  were  submitted,  the  Ju- 
dicial Code  has  been  amended  by  the  Act  of  March  3,  1915.  Sec- 
tion 274a  has  been  added  thereto.  It  forms  part  of  chapter  11,  cover- 
ing ''Provisions  Common  to  More  Than  One  Court,"  and  is  as  follows : 

"Sec.  274a.  That  in  case  any  of  said  courts  shaU  find*  that  a  suit  at  law 
should  have  been  brought  in  equity  or  a  suit  In  equity  should  have  been  brought 
at  law,  the  court  shall  order  any  amendments  to  the  pleadings  which  may  b& 
necessary  to  conform  them  to  the  proper  practice.  Any  party  to  the  suit  shall 
have  the  right,  at  any  stage  of  the  cause,  to  amend  his  pleadings  so  as  to  obvi^ 
ate  the  objection  that  his  suit  was  not  brought  on  the  right  side  of  the  court 
The  cause  shall  proceed  and  be  determined  upon  such  amended  pleadings.  All 
testimony  taken  before  such  amendment,  if  preserved,  shall  stand  as  testimony 
in  the  cause  with  like  effect  as  if  the  pleadings  had  been  originaUy  In  the- 
amended  form." 
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If  this  cause  of  action  were  cognizable  only  in  a  court  of  equity, 
no  substantial  amendment  to  the  pleadings  would  be  necessary  to  ef- 
fectuate the  change  now  permitted  by  the  statute,  and,  as  the  findings 
of  fact  are  undisputed,  it  would  be  the  duty  of  this  court  to  enter 
or  to  direct  the  entry  of  such  a  decree  as  our  conclusions  of  law  re- 
quire. There  would  be  no  difference  in  substance  between  such  a 
decree  in  equity  and  the  proper  judgment  at  law,  and  the  defendant 
would  have  no  ground  to  complain  that  the  enforcement  of  a  judg- 
ment might  be  less  efficacious  than  that  of  a  decree. 

But  even  without  the  new  statute  the  objection  could  not  prevail, 
for  inasmuch  as  the  court  of  law  clearly  was  not  without  jurisdiction 
of  the  subject-matter,  it  comes  too  late.  U.  P.  R.  R.  Co.  v.  Whitney, 
198  Fed.  784,  787,  117  C.  C.  A.  392;  Reynes  v.  Dumont,  130  U.  S. 
354,  9  Sup.  Ct.  486,  32  L.  Ed.  934.  Again,  as  the  case  was,  in  effect, 
tried  by  the  court  without  a  jury,  and  its  findings  of  fact  are  not 
attacked,  it  is  of  no  practical  importance  whether  a  court  of  law  or 
of  equity  was  the  proper  forum.  111.  Surety  Co.  v.  United  States,  215 
Fed.  334,  131  C.  C.  A.  476.  The  counter  motion  to  dismiss  will  be 
denied. 

[15]  It  is,  however,  urged  that,  dealing  with  the  case  as  an  action 
at  law,  this  court  is  without  power  to  modify  the  judgment  of  the 
District  Court,  and  can  only  remand  with  directions  to  award  a  new 
trial.  The  objection  is  without  merit.  This  court  is  vested  with 
power  to  modifv,  as  well  as  to  affirm  or  reverse,  any  judgment  of  the 
District  Court  (R.  S.  §  701  [Comp.  St.  1913,  §  1669]);  Act  March 
3,  1891,  c.  517,  §  11,  26  Stat.  829  (Comp.  St.  1913,  §  1651)  and  in  a 
case  tried  without  a  jury,  where  the  findings  of  fact  made  by  the 
court  are  undisputed,  as  well  as  when  they  are  agreed  upon  by  the 
parties,  as  in  Thomas  v.  Matthiessen,  232  U.  S.  221,  34  Sup.  Ct.  312, 
58  L.  Ed.  577,  the  proper  judgment  may  be  rendered  thereon  in  tiie 
appellate  tribunal  after  a  reversal  of  the  judgment  of  the  trial  court 
See,  too,  Ins.  Co.  v.  Boykin,  12  Wall.  433,  20  L.  Ed.  442;  Ins.  Co. 
V.  Piaggio,  16  Wall.  378,  21  L.  Ed.  358. 

The  motion  to  modify  the  order  heretofore  made,  and  to  render 
judgment  in  accordance  with  the  findings  of  fact  made  by  the  trial 
judge,  and  the  law  as  held  in  the  opinion  heretofore  filed,  will  be 
granted.  The  judgment  will  be  in  debt  for  the  face  of  the  bond,  with 
damages  for  the  same  amount,  for  the  use  of  the  plaintiffs  in  error, 
in  case  No.  2t)92.  As  the  total  amount  due  them  under  the,  findings 
exceeds  the  face  of  the  bond,  the  damages  for  the  use  of  each  of  them 
will  be  reduced  pro  rata,  and  will  be  for  the  several  amounts  as  found 
by  the  trial  court,  so  reduced.  The  reduced  damages  are  specified 
in  the  judgment  order  which  we  direct  to  be  entered,  and  bear  interest 
at  5  per  cent,  per  annum  from  August  16,  1911. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  therein  the  judgment  which  we 
have  entered  here  and  to  enforce  said  judgment  by  proper  process. 

Note. — ^Judge  SEAMAN  concurred  in  overruling  the  petition  for 
rehearing.  He  did  not  participate  in  the  consideration  of  the  moticHi 
and  counter  motion. 
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(226  Fed.  665) 

ILLINOIS  SURimr  CO.  v.  UNITED  STATES,  for  the  Use  of  KELLOGG. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  6,  1915.) 

No.  2239. 

L  Bankruptcy  ^=»273 — DEPOsrroBY — Action  on  Bond — ^Parties. 

Upon  a  bond  given  pursuant  to  Bankr.  Act  July  1,  1898,  a  541,  §  61,  30 
Stat  562  (Comp.  St  1913,  §  9645),  requiring  courts  of  bankruptcy  to  des- 
ignate depositories  for  the  money  of  bankrupt  estates  and  to  require  bonds 
therefrom,  and  section  50h  (Comp.  St  1913,  |  9634),  providing  that  bonds 
of  such  depositories  may  be  sued  upon  in  the  name  of  the  United  States 
for  the  use  of  any  person  injured  by  a  breach  of  their  conditions,  condi- 
tioned to  pay  over  all  deposits  which  it  shall  at  any  time  receive  as  such 
depository,  the  beneficiaries  include  all  depositing  trustees  and  receivers 
of  bankrupt  estates. 

[Ed.  Nota — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  347 ;  Dec.  Dig. 
<8=>273.] 

2.  Bankruptcy  ^=»273 — Depositories — ^Bond— Subrogation  op  Surety. 

The  surety  on  such  bond  has  no  right  of  subrogation  until  all  the  cred- 
itors obtain  from  the  depository  or  the  surety  payment,  not  merely  of 
the  penalty,  but  of  the  depository's  entire  obligation. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  347 ;  Dec  Dig. 
t8=>273.] 

3.  Bankruptcy  ^=»273 — Depository's  Bond — Action. 

Under  Bankr.  Act,  §  50h,  providing  that  bonds  of  designated  deposito- 
ries may  be  sued  upon  in  the  name  of  the  United  States  for  the  use  of  any 
person  injured  by  a  breach  of  their  conditions,  an  action  may  be  brought 
in  the  name  of  the  United  States  on  behalf  and  for  the  use  of  all  the  inter- 
ested parties. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  347 ;  Dec.  Dig. 
<8=>273.] 

4.  Bankruptcy  e=»273 — ^Depository's  Bond — ^Action  in  Equity — Statutes. 

Under  Bankr.  Act,  §  61,  requiring  courts  of  bankruptcy  to  designate  de- 
positories for  the  money  of  bankrupt  estates  and  to  require  bonds  there- 
from, and  section  50h,  providing  that  such  bonds  may  be  sued  upon  in  the 
name  of  the  United  States  for  the  use  of  any  perscm  injured  by  breach  of 
their  conditions,  the  claims  of  trustees  and  receivers  in  several  bankrupt- 
cy prooeedingfs,  though  based  upon  a  single  obligation,  are  several,  and,  as 
the  United  States  is  not  a  trustee  empowered  to  represent  the  claimants 
as  equitable  beneficiaries,  the  common  law  furnishes  no  remedy,  so  that  a 
court  of  equity  could  alone  afford  an  adequate  remedy,  and,  where  the  ac- 
tion had  been  brought  at  law,  judgment  will  be  reversed,  and  the  cause 
remanded,  with  leave  to  amend  the  pleadings,  that  it  may  proceed  as  a 
siilt  in  equity,  pursuant  to  Judicial  Oode,  §  274a,  added  by  Act  March  3, 
1915,  c.  90,  38  Stat  956. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  347 ;  Dea  Dig. 
«©=>273.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois ;  Ferdinand  A.  Geiger, 
Judge. 

Action  by  the  United  States,  for  the  use  and  benefit  of  C.  V.  Kel- 
Jog^>  trustee  in  bankruptcy  of  the  estate  of  the  Kellogg-Mackay  G>m- 
pany,  and  others,  against  the  Illinois  Surety  Company.  Judgment  for 
the  United  States  on  demurrers,  and  defendant  brings  error.     Re- 

^=:»Por  other  cases  see  same  topic  6  KET-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
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versed  and  remanded,  with  leave  to  amend  the  pleadings  and  proceed 
on  the  equity  side  of  the  court 

An  action  was  brought  by  the  United  States,  for  the  use  of  certain  trustees 
and  receivers  in  several  bankruptcy  proceedings  and  "any  and  all  other  re- 
ceivers or  trustees  of  estates  in  bankruptcy  pending  in  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Illinois,  Eastern  Division,  simi- 
larly situated  in  the  premises,"  on  a  bond  given  by  the  La  Salle  Street  Trust 
&  Savings  Bank  as  principal  and  plaintiff  in  error  as  surety  in  the  penal  sum 
of  .^50,000,  on  the  designation  of  the  bank  as  a  depository  of  moneys  for  bank- 
rupt estates,  pursuant  to  the  provisions  of  the  Bankrui^cy  Act 

The  bond  recites:  "The  condition  of  this  obligation  is  such  that  whereas, 
the  District  Court  of  the  United  States  for  the  Northern  District  of  Illinois, 
Eastern  Division  thereof,  by  its  order  entered  of  record  on  the  5th  day  of 
August,  A.  D.  1913,  has  appointed  and  designated  the  La  Salle  Street  Trust  & 
Savings  Bank  as  a  depository  of  money  of  bankrupt  estates  imder  and  by  vir- 
tue of  an  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,  aw>roved  July  1,  A.  D.  1898,  and  all  amendatory  acts  thereof, 
which  appointment  and  designation  has  been  duly  executed  by  the  La  Salle 
Street  Trust  &  Savings  Bank:  Now,  therefore,  if  the  La  Salle  Street  Trust 
A  Savings  Bank  shall  and  does  at  aU  times  faithfully  and  honestly  keep  and 
fully  account  for  and  pay  over  according  to  law  all  deposits  and  funds  which 
It  shall  at  any  time  receive  or  become  accountable  for  as  such  depository  un- 
der and  by  virtue  of  the  appointment  and  designation  as  aforesaid,  then  this 
obligation  shall  be  void;  otherwise,  the  same  sliaU  remain  in  full  force  and 
effect." 

The  breach  charged  is  the  failure  and  refusal  faithfully  and  honestly  to 
keep,  fully  account  for,  and  pay  over,  according  to  law,  all  moneys  received  by 
the  bank  as  such  depository.  The  declaration  further  avers  the  appointment 
by  the  state  court  of  a  receiver  for  the  bank  on  June  18,  1914,  because  of  its 
insolvency,  the  deposit  prior  thereto  in  the  bank  by  the  trustees  and  recov- 
ers of  the  estates  named  and  by  the  other  receivers  and  trustees  of  estates  in 
bankruptcy  of  large  sums  of  money,  exceeding  $165,000,  belonging  to  their 
estates  in  bankruptcy,  and  the  fact  that  these  sums  remain  due  and  unpaid 
after  demand  therefor. 

A  general  and  special  demurrer  was  overruled,  and,  on  the  Surety  Company's 
abiding  thereby,  judgment  was  rendered  against  it  in  favor  of  the  United 
States,  for  the  use  of  the  named  trustees  and  receivers  and  **all  other  re- 
ceivers and  trustees  of  estates  in  bankruptcy  pending"  in  said  court,  for 
$50,000  debt  and  $1,250,  being  Interest  at  5  per  cent  from  the  date  of  suit. 

The  bond  was  given  pursuant  to  section  61  of  the  Bankruptcy  Act,  whldi 
reads  as  follows:  "Courts  of  bankruptcy  shall  designate,  by  order,  banking 
institutions  as  depositories  for  the  money  of  bankrupt  estates,  as  conv^iient 
as  may  be  to  the  residences  of  trustees,  and  shall  require  bonds  to  the  United 
States,  subject  to  their  approval,  to  be  given  by  such  banking  institutions,  and 
may  from  time  to  time,  as  occasion  may  require,  by  like  order,  increase  the 
number  of  depositories,  or  the  amount  of  any  l)ond,  or  change  such  deposi- 
tories." 

Section  50h  of  the  Bankruptcy  Act,  under  which  the  action  was  brought,  pro- 
vides: "Bonds  of  referees,  trustees,  and  designated  depositories  shall  be  filed 
o^  record  In  the  office  of  the  clerk  of  the  court  and  may  be  sued  upon  in  tDe 
name  of  the  United  States  for  the  use  of  any  person  injured  by  a  breach  of 
their  conditions." 

Albert  J.  Hopkins,  of  Chicago,  111.,  for  plaintiff  in  error. 
Charles  F.  Clyne  and  Joseph  B.  Fleming,  both  of  Chicago,  111.,  for 
defendant  in  error. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
questions  raised  by  the  demurrer  involve  the  determination  of  the  prop- 
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er  parties  plaintiff  and  the  proper  forum,  whether  law  or  equity,  in 
which  the  bond  may  be  enforced.  Plaintiff  in  error  contends  either 
that  only  the  first  depositors  whose  claims  aggregate  $50,000  are  en- 
titled to  the  benefit  of  the  bond,  or  if  all  depositors  may  share  therein, 
and  the  claims  exceed,  as  alleged,  the  penalty  of  the  bond,  equity  alone 
has  jurisdiction. 

1.  In  support  of  the  first  contention,  it  is  urged  that,  as  the  court 
may  from  time  to  time  order  an  increase  in  the  amount  of  the  bond, 
every  depositor,  before  making  his  deposit,  must  ascertain  whether  the 
amounts  then  owing  might  exhaust  the  penalty,  and,  in  that  event,  he 
must  see  to  it  that  an  increase  of  the  bond  is  ordered,  if  he  desire  to 
share  in  the  protection. 

The  statement  of  the  proposition  carries  its  own  refutation.  No 
such  limitation  is  expressed  in,  and  none  assuredly  will  be  implied 
frcmi,  the  language  either  of  the  statute  or  of  the  bond  itself.  On  the 
contrary,  the  condition  is  "to  pay  over  all  deposits  which  it  shall  at 
any  time  receive  as  such  depository  under  the  appointment."  The  ap- 
pointment was  without  limitation  as  to  time  or  amount;  the  ben- 
eficiaries include  all  depositing  trustees  and  receivers  of  bankrupt  es- 
tates. 

[2]  2.  The  objection  that  equity  alone  has  jurisdiction  of  a  suit  on 
such  a  bond  is  based  on  the  following  contentions :  (a)  That  the  surety 
has  a  right  to  be  subrogated  to  each  beneficiary's  claim  against  the 
bank  for  the  proportionate  amount  due  such  beneficiary,  (b)  That  only 
a  court  of  equity  can  protect  a  surety's  right  to  subrogation,  (c)  That 
a  court  of  equity  alone  can  apportion  the  amount  due  each  beneficiary 
and  thus  fix  the  basis  of  the  surety's  subrogation,  (d)  That,  in  any 
event,  the  action  cannot  be  brought  by  the  United  States,  or  by  any 
beneficiary  for  its  sole  use,  but  only  in  the  name  of  the  United  States 
as  obligee  and  nominal  plaintiff  by  one  or  more  of  the  depositors  on 
behalf  and  for  the  use  of  all  of  them. 

(a)  The  extent  of  subrogation  depends  upon  the  character  of  the 
bond.  Unquestionably  one  may  become  a  surety  under  a  condition 
that  the  debt  thereby  guaranteed  shall  not  exceed  the  penal  sum,  or 
that  only  so  much  of  the  credit  to  be  extended  to  the  principal  as  shall 
not  exceed  the  penalty  of  the  bond  shall  be  within  its  protection.  The 
surety  under  such  a  bond  could  become  subrogated  to  so  much  of  the 
claim  against  the  principal,  even  though  the  creditor  were  thereby  pre- 
vented from  receiving  the  balance  of  his  claim  in  full.  We  find  noth- 
ing, however,  in  the  statute  that  would  authorize  the  court  to  accept 
a  bond  so  limited.  While  the  amount  may  be  increased  as  the  court 
may  from  time  to  time  find  it  proper,  the  object  of  the  statutory  re- 
quirement is  to  secure  protection  not  for  a  part  but  for  all  depositors, 
and  not  for  a  portion  but  for  the  entire  amount  of  their  deposits ;  that 
is,  for  so  much  thereof  as  they  may  be  unable  to  realize  from  the 
funds  of  the  bank  itself.  Under  such  a  bond,  there  is  no  right  of 
subrogation  until  the  creditors  shall  have  obtained  from  the  principal 
or  the  surety  payment  not  merely  of  the  penalty  but  of  the  debtor's 
entire  obligation. 
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(b)  But,  whatever  the  right  of  subrogation,  it  cannot  be  asserted  to 
defeat  the  creditors'  right  to  enforce  the  obligation  on  the  bond  in  a 
court  of  law.  The  judgment  is  unconditional  because  only  after  pay- 
ment of  the  debt  or  of  the  judgment  thereon  can  the  surety  claim  sub- 
rogation. Under  proper  circumstances,  of  course,  the  surety  might 
bring  a  bill  in  equity  to  protect  some  threatened  diminution  of  its  right 
to  subrogation  or  under  section  274b  of  the  Judicial  Code,  as  amended 
March  3,  1915  (38  Stat.  956,  c.  90),  it  might  now  set  up  any  equitable 
defenses  to  the  action  at  law,  but  the  mere  right  to  subrogation  pre- 
sents no  such  defense. 

(c)  So  far  as  subrogation  is  concerned,  a  multiplicity  of  usees  or 
plaintiffs  in  a  single  suit  could  not  defeat  the  action  at  law.  If  the 
difficulties  of  apportionment  as  between  the  claimants  could  be  ad- 
judicated at  law,  the  extent  of  the  subrogation  as  to  each  of  them 
would  thereby  also  be  settled. 

[3]  (d)  Under  section  50h,  not  only  the  bonds  of  depositories,  given 
to  protect  a  limited  class  of  beneficiaries,  the  depositors,  but  those  of 
referees  and  trustees,  official  bonds  given  for  the  protection  of  the 
public  generally,  "may  be  sued  upon  in  the  name  of  the  United  States 
for  the  use  of  any  person  injured  by  a  breach  of  their  conditions." 
Clearly,  as  to  the  strictly  official  bonds,  any  person  injured  by  the 
breach  of  condition  may  bring  an  action  in  the  name  of  the  United 
States  for  his  sole  protection.  The  United  States  has  no  interest  there- 
in. It  is  merely  a  nominal  plaintiff,  without  authority  either  to  insti- 
gate or  to  control  the  proceedings,  and  in  no  sense  the  real  plaintiff's 
trustee  enforcing  a  legal  obligation  due  to  it,  the  United  States,  as  a 
trustee,  and  for  which  it  is  answerable  in  equity  to  its  cestui  que  trust. 

That  the  possible  beneficiaries  of  the  depository's  bond  are  a  lim- 
ited class,  the  depositors,  and  that  the  bond  is  perhaps  not,  strictly 
speaking,  an  official  bond,  afford  no  basis  for  differentiating  it  from  a 
trustee's  or  referee's  bond.  The  United  States  is  no  more  an  active 
trustee  for  the  depositors  than  for  the  general  public. 

While  the  act  does  not  in  express  words  state  who  shall  sue  on  the 
bond,  the  reasonable  if  not  the  necessary  implication  from  the  phrase 
"in  the  name  of  the  United  States,"  instead  of  "by  the  United  States," 
is  that  the  suit  shall  be  brought,  not  by  the  United  States,  but  by  the 
usee  in  the  name  of  the  United  States. 

The  object  of  the  bond  is  to  afford  protection  to  all  beneficiaries 
alike.  The  spirit  of  the  whole  Bankruptcy  Act  would  be  violated,  if 
the  vigilant  depositor  could,  by  suit  in  his  own  interest,  exhaust  the 
obligation.  Each  depositor  is  entitled  only  to  his  proportionate  share. 
If,  however,  each  depositor  could  bring  an  action  at  law  for  his  own 
use  to  obtain  his  proportionate  share,  the  possible  diversity  of  opinion 
as  to  what  that  share  is  might  result  either  in  subjecting  the  defendant 
to  judgments  in  excess  of  the  penalty  or  in  defeating  the  just  claims 
of  the  later  litigants.  Only  in  a  proceeding  in  which  all  interested 
parties  will  have  an  opportunity  to  be  heard,  and  resulting  in  a  judg- 
ment or  decree  that  will  be  res  ad  judicata  as  to  the  surety  as  well  as 
to  all  depositors,  can  justice  be  done. 
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[4]  Inasmuch  as  the  claims,  though  based  on  a  single  obligation,  are 
several,  not  joint,  and  the  United  States  is  not  a  trustee,  empowered 
as  such  to  represent  the  claimants  as  equitable  beneficiaries,  the  com- 
mon law  furnishes  no  remedy.  It  has  no  method  of  compelling  all  in- 
terested parties  to  join  or  intervene  in  a  single  suit  at  the  peril  of 
being  bound  by  the  judgment  that  might  be  rendered  therein.  Mc- 
Kemy  v.  Supreme  Lodge,  180  Fed.  961,  104  C.  C.  A.  117  (C.  C.  A.,  6th 
Circuit). 

Whether,  under  a  statute  providing  for  notice  and  interv^ention,  as 
in  the  case  of  actions  on  public  contractors'  bonds  under  the  Act  of 
August  13,  1894,  c.  280,  as  amended  February  24,  1905,  c.  778,  33  Stat. 
811  (Comp.  St.  1913,  §  6923),  a  court  of  law,  though  it  has  jurisdic- 
tion of  the  subject  matter  (our  opinion  on  motion  to  modify  the  order 
in  United  States,  for  Use,  v.  Illinois  Surety  Co.,  226  Fed.  663,  141  C. 
C.  A.  419,  filed  August  6,  1915;  111.  Surety  Co.  v.  United  States, 
215  Fed,  334,  131  C.  C.  A.  476  [C.  C.  A.,  4th  Circuit] ;  United  States 
v.  Wells  [D.  C]  203  Fed.  146,  and  numerous  cases  in  which  the  ju- 
risdiction was  exercised  without  question),  should  remit  the  parties  to 
a  court  of  equity,  if  the  objection  is  made  in  apt  time,  as  held  in  United 
States  V.  Wells,  supra,  and  111.  Surety  Co.  v.  United  States,  212  Fed. 
136,  129  C.  C.  A.  584  (C.  C.  A.  2d  Circuit,  disapproving  United  States 
v.  Stannard  [D.  C]  207  Fed.  198),  we  need  not  now  determine. 

In  the  absence  of  such  a  statutory  provision,  a  court  of  equity  alone 
can  aflford  a  proper  and  just  remedy,  not  merely  adequate  for  the 
complainants  (a  defendant  cannot  object  to  an  action  at  law  because 
of  mere  inadequacy  in  this  respect),  but  essential  for  the  defendant's 
protection.  The  situation  is  analogous  to  a  proceeding  to  enforce  stock- 
holders' double  liability,  which,  under  state  statutes,  cannot  be  sued  for 
by  a  receiver  of  the  corporation  but  only  by  the  creditors  (Alsop  v. 
Conway,  188  Fed.  568,  110  C.  C.  A.  366  [C.  C.  A.,  6th  Circuit]  ;  Pol- 
lard V.  Bailey,  20  Wall.  520,  22  L.  Ed.  376) ;  or  a  bond  given  pursuant 
to  New  York  Laws  of  1907,  c.  185,  by  a  banker  engaged  in  the  busi- 
ness of  transmitting  money  to  foreign  countries  (Guffanti  v.  National 
Surety  Co.,  1%  N.  Y.  453,  90  N.  E.  174,  134  Am.  St.  Rep.  848;  111. 
Surety  Co.  v.  Mattone,  138  App.  Div.  173,  122  N.  Y.  Supp.  928). 

The  judgment  must  therefore,  be  reversed,  and  the  cause  remanded, 
with  leave  to  amend  the  pleadings,  that  it  may  be  proceeded  with  on 
the  equity  side  of  the  District  Court,  pursuant  to  section  274a  of  the 
Judicial  Code. 
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(226  Fed.  670) 

CANADIAN  PAO.  RT.  CO.  T.  WIELAND. 

(drcult  Court  of  Appeals,  Ninth  Circnit    October  4, 1915.    Behearing  Denied 

November  8,  1915.) 

No.  2582. 

1.  Carbiebs  ^=:»41 — Cabriaqb  or  Goods — Liabilitt. 

The  agent  of  the  defendant  carrier  notified  a  Swiss  shipper  that  a  ves- 
sel connecting  with  defendant's  railroad  would  leave  Antwerp  on  June 
5th,  and  requested  him  to  forward  the  shipment  to  arrive  in  that  port 
not  later  than  May  30th,  which  he  did.  The  vessel  not  then  being  ready 
to  receive  the  shipment,  defendant's  agent  directed  that  the  property 
should  be  stored  in  the  government  warehouse ;  the  shipment  being  sent 
through  Belgium  in  bond  without  payment  of  duty.  Thereafter  defend- 
ant's agent  secured  a  permit  for  the  removal  of  the  goods,  but  they  were 
destroyed  in  the  government  warehouse  before  removaL  Held,  that  the 
goods  had  been  delivered  and  accepted  by  defendant  as  a  carrier  for 
immediate  transportation,  and  it  was  liable  for  their  loss,  this  not  being 
a  case  of  where  property  is  in  the  custody  of  law  by  reason  of  st(q;>page 
for  inspection  by  customs  officials;  defendant's  agent  having  power 
to  have  immediately  loaded  the  property  or  to  have  paid  the  duty  ana 
kept  it  in  his  custody  outside  of  the  government  warehouse. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {{  102-106;  Dec. 
Dig.  ♦=>41.] 

2.  Cabbiebs  ^=s>135 — ^Actions — Loss  or  Fbeioht — ^Damages. 

In  an  action  brought  against  the  earner  at  the  point  of  destination 
for  the  loss  of  goods  destroyed  after  acceptance  at  the  place  of  shiiHnent, 
the  measure  of  damages  is  properly  the  value  of  the  goods  at  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {{  557-559,  599-602, 
603^-6041/^  ;   Dec.  Dig.  «=>135.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California;  Wm.  C.  Van 
Fleet,  Judge. 

Action  by  John  Wieland,  doing  business  under  the  firm  name  and 
style  of  Wieland  Bros.,  against  the  Canadian  Pacific  Railway  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

The  defendant  in  error  brought  an  action  to  recover  the  value  of  goods  de- 
livered to  the  plaintiff  in  error  for  transportation  from  Antwerp,  Belgium, 
to  San  Francisco,  Cal.  The  goods  were  destroyed  by  fire  while  they  were 
stored  in  the  government  warehouse  at  Antwerp,  in  the  custody  of  the  cus- 
toms authorities  of  the  kingdom  of  Belgium.  A  jury  trial  was  waived,  and 
the  cause  was  tried  before  the  court  on  an  agreed  statement  of  facts,  the 
substance  of  which  is  the  following: 

The  defendant  is  a  corporation  of  the  Dominion  of  Canada,  having  a  place 
of  business  in  San  Francisco,  and  is  a  common  carrier  of  goods  for  hire.  It 
maintained  an  agency  in  the  city  of  Antwerp,  Belgium,  in  the  sole  charge  of 
one  Debenham,  who  for  seven  years  had  been  its  European  continental  trafBc 
agent  It  was  his  duty  as  such  traffic  agent  to  receive  at  Antwerp,  Belgium, 
to  the  extent  that  such  shipments  could  be  received  by  any  one  at  Antwerp, 
pursuant  and  subject  to  the  provisions  of  the  International  Treaty  herein- 
after referred  to,  and  the  laws  of  the  kingdom  of  Belgium,  shipments  of  mer- 
chandise such  as  that  here  Involved  coming  there  in  bond  for  export  pursuant 
and  subject  to  said  treaty,  intended  to  be  transported  by  the  defradant,  and 
to  give  such  directions  to  the  government  authorities  at  Antwerp  as  were 

^=s>FoT  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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necessary  to  have  such  shipments  of  merchandise  placed  on  board  of  steam- 
ers leav^  Antwerp,  and  connecting  with  defendant's  railroad  at  Montreal, 
Canada.  But  it  was  his  duty  to  receive  and  forward  such  sliipments  and 
merchandise  as  aforesaid  only  to  the  extent  and  in  the  sense  and  in  the  man- 
ner according  to  which  shipments  of  merchandise  coming  into  the  kingdom 
of  Belgium  in  bond  for  export,  pursuant  and  subject  to  the  terms  of  the  In- 
ternational Treaty  might  be  received  by  any  one  at  Antwerp,  to  be  thence 
forwarded  under  and  pursuant  and  subject  to  the  provisions  of  said  treaty. 
The  defendant  did  not  own  the  steamers  upon  which  the  shipments  were  em- 
barked, but  arranged  with  the  owners  of  steamers  for  such  space  as  was 
required  from  time  to  time  to  carry  to  Montreal  such  shipments  as  were  ul- 
timately intended  to  be  carried  towards  their  destination  by  the  defendant's 
railroad.  Such  arrangements  for  ocean  carriage  of  the  shipments  were  con- 
templated by  plaintiff  and  defendant  in  their  dealings  involved  in  this  action. 
The  plaintiff  made  arrangements  from  time  to  time  with  the  defendant  at 
San  Francisco,  by  the  terms  of  which,  pursuant  and  subject  to  the  terms  of 
the  treaty  and  the  laws  of  the  kingdom  of  Belgium,  and  not  otherwise,  Deben- 
ham,  on  behalf  of  the  defendant,  was  to  receive  and  cause  to  be  embarked  at 
Antwerp,  pursuant  to  the  arrangements  aforesaid,  all  the  shipments  of  mer- 
chandise consigned  to  defendant  for  carriage  from  Antwerp  to  San  Francisco 
for  an  agreed  rate  of  freight,  and  many  shipments  had  been  made  under 
such  arrangements  prior  to  the  shipment  here  in  suit  In  the  regular  course 
of  business,  and  in  pursuance  of  the  terms  of  the  arrangements  aforesaid,  ship- 
ments had  been  from  time  to  time  received  by  said  Debenham  for  plaintiff, 
forwarded  to  San  Francisco,  and  delivered  to  plaintiff,  during  the  five  years 
preceding  the  shipment  here  in  question. 

On  May  11,  1901,  Oswald  Roth  of  Uster,  Switzerland,  shipper  of  the  goods 
mentioned  in  the  complaint,  intending  to  send  the  same  via  Antwerp  to  plain- 
tiff at  San  Francisco,  by  way  of  defendant's  road  from  Montreal,  wrote  to 
Debenham  as  follows:  "Messrs.  Wieland  Bros,  at  San  Francisco  have  ad- 
vised me  that  in  future  I  must  send  my  consignments  by  the  last  boat  leaving 
Antwerp  each  month.  Please  let  me  know  at  once  when  the  last  sailing  will 
take  place  this  month."  On  May  13,  1901,  Debenham  answered  as  follows: 
"I  request  you  to  send  me  the  lot  of  cheese  for  account  of  Wieland  Bros,  of 
San  Francisco  to  Antwerp  Bassins  Transit  Station,  so  that  it  will  arrive  on 
the  22d  inst"  On  May  14,  1901,  Roth  answered:  "I  cannot  get  the  shipment 
of  35  tubs  ready  to-morrow,  and  as  Thursday  is  a  holiday  I  cannot  send  it  in 
time  for  the  sailing  on  the  22d.  Kindly  let  me  know  the  date  of  sailing  of  the 
veryjiext  steamer  following.  *  *  ♦  I  counted  on  it  sailing  on  about  May 
25th  or  30th."  On  May  17,  1901,  Debenham  repUed:  "Please  prepare  the 
cheese  so  that  it  may  arrive  here  towards  the  end  of  the  month,  for  very 
probably  there  will  be  a  sailing  for  Montreal  by  the  end  of  the  month,  or  on 
one  of  the  first  days  of  June.  I  shall  have  definite  news  to-morrow  or  day 
after,  and  meanwhile  await  my  advices  before  shipping."  On  May  20,  1901, 
Debenham  again  wrote  to  Roth:  "Confirming  mine  of  the  17th  inst.,  I  take 
pleasure  in  advising  you  that  the  steamer  Sardinian  Prince  will  sail  on  June 
5th,  and  I  request  you  therefore  to  forward  me  the  lot  of  cheese  to  Antwerp 
South  Transit  Station,  to  arrive  not  later  than  June  3d."  On  May  24,  1901, 
Debenham  again  wrote  to  Roth:  "Please  let  me  know  by  return  mail  if  you 
will  act  on  my  letter  of  the  20th  inst." 

The  International  Treaty  so  referred  to,  binding  upon  various  nations  of 
Europe,  including  Switzerland,  France,  Germany,  and  Belgium,  provided  that 
shipments  of  merchandise  intended  for  export  beyond  the  territory  of  any 
of  said  nations  could  be  transported  through  the  territory  of  such  nation  *'ih 
bond" ;  that  is  to  say,  shipments  of  such  merchandise  could,  pursuant  and 
subject  to  the  provisions  of  said  treaty,  be  transported  into  and  beyond  the 
territory  of  such  nations  without  payment  of  any  duty,  provided  that  each  of 
the  said  shipments  of  merchandise  were  contained  in  receptacles  that  remain- 
ed sealed,  unbroken,  and  in  the  uninterrupted,  exclusive,  and  official  custody 
of  the  governmental  customs  authorities  of  the  nations  whose  territory  it 
was  traversing  throughout  its  transportation  through  such  territory,  and 
during  its  continuance  In  such  territory,  and  until  its  final  deportation  there- 
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from.  But  persons  standing  in  ttie  relaticmsbip  to  such  shipments  of  mer- 
chandise such  as  Debenham  occupied  to  the  shipment  in  controversy  bad  the 
right  to  direct  such  governmental  customs  authorities  when  and  wliere  such 
shipments  should  be  delivered  for  deportati<HL  On  May  25,  1901,  the  sliip- 
ment  of  merchandise,  consisting  of  35  tubs  of  dieese  which  is  involved  in 
this  action,  and  whic^  was  a  shipment  of  merchandise  intended  to  be  for- 
warded pursuant  and  subject  to  the  provisions  of  the  arrangem^its  afore- 
said, and  of  the  International  Treaty  above  referred  to,  through  territory  be- 
longing to  the  republic  of  Switzerland,  the  republic  of  France,  the  German  em- 
pire and  the  kingdom  of  Belgium  in  bond  for  export  from  the  port  of  Antwerp 
to  San  Francisco,  there  to  be  delivered  to  the  plaintiff,  was  placed  on  board  a 
local  railroad  train  at  Uster,  Switzerland,  consigned  to  the  firm  of  Nlebergall 
&  Goth,  forwarders  in  Basel,  Switzerland;  the  wayWU  indicating  that  the 
shipment  was  sent  in  bond  in  transit  to  the  United  States  by  way  of  Basel 
and  Antwerp.  The  car  containing  the  shipment  arrived  in  Basel  on  May 
28th,  and  the  original  car  containing  the  shipment  was  forwarded  by  Nleber- 
gall &  Goth  on  the  same  day  by  way  of  the  Alsace-Lorraine  Imperial  Rail- 
road, and  the  Belgian  State  Railroad  to  Debenham  at  Anver-Bassins  Station* 
Antwerp;  Debenham  being,  pursuant  to  the  arrangements  aforesaid,  desig- 
nated as  the  consignee  of  the  shipment  in  the  accompanying  waybill  covering 
the  transit  from  Basel  to  Antwerp.  When  the  merchandise  arrived  at  Steri^en- 
ich,  a  station  on  the  Belgian  frontier,  it  was  received  by  the  Belgian  State  Rail- 
road about  5  p.  m.  May  29th.  From  there  it  was  carried  by  the  latter  railway 
to  Anver-Bassins  Station  at  Antweip  where  it  arrived  May  30,  1901.  The  Bel- 
gian State  Railway  was  operated  by  the  government  of  the  kingdom  of  Bel- 
gium, and  the  same  officials  of  the  government  who  operated  the  railroad  were 
also  customs  officers  of  the  government,  acting  as  such  with  respect  to  the 
freight  which  was  transported  by  said  railroad,  pursuant  to  the  provisions  of 
the  treaty  aforesaid.  Upon  the  arrival  of  the  car  at  Anver-Bassins  Station, 
at  Antwerp,  as  aforesaid,  the  station  authorities  notified  Debenham  of  its 
arrival,  and  delivered  to  him  the  waybill  which  accompanied  the  shipment. 

According  to  the  provisions  of  the  treaty  and  the  laws  of  the  kingdom  of 
Belgium,  Debenham  then  had  the  option  of  directing  the  railroad  customs  offi- 
cials to  take  the  goods  to  the  Belgian  governmental  customs  warehouse,  call- 
ed the  Entrepot  Royal,  there  to  remain  until  such  time  as  he  should  direct 
them  to  be  taken  to  the  ship  which  was  to  receive  them,  or  of  directing  said 
officials  to  take  the  car  containing  the  goods  to  the  wharf  at  which  the  ship 
was  to  receive  them,  there  to  remain  until  such  time  as  he  should  direct  the 
goods  to  be  placed  on  board  such  ship.  In  either  case  the  goods  were  required 
to  remain,  and  would  have  remained  during  their  entire  transit,  and  their 
detention,  whether  in  the  Entrepot  Royal,  or  on  the  wharf,  in  the  unin- 
terrupted, exclusive,  official  custody  of  the  government  customs  authorities 
until  actually  loaded  on  board  the  ship.  As  the  ship,  at  the  time  of  the  arrival 
of  the  goods  at  Antwerp,  was  not  ready  to  receive  them,  Debenham  directed 
the  railroad  customs  officials  to  take  the  goods  to  the  Entrepot  Royal,  there 
to  be  held  in  the  custody  of  the  Belgian  customs  authorities  until  he  notified 
them  that  the  vessel  which  was  to  receive  the  shipment  was  ready  to  receive 
and  embark  the  same  for  export  from  Belgium,  whereupon  it  would  have  been 
the  duty  of  the  Belgian  customs  authorities  to  transport  the  shipment  from 
the  Entrepot  Royal  to  the  wharf  and  there  deliver  it  physically  to  the  ship 
which  was  to  receive  it,  and  to  make  certain  that  the  shipment  was  actually 
embarked  on  the  vessel  and  carried  out  of  the  kingdom  of  Belgium.  Under 
the  provisions  of  the  said  treaty  and  the  laws  of  the  kingdom  of  Belgium,  a 
shipment  of  merchandise  like  the  one  aforesaid,  passing  through  Belgian  terri- 
tory in  bond  in  transit  merely,  was  required  to  remain  uninterruptedly  in  the 
exclusive  official  custody,  possession,  and  control  of  the  customs  authorities 
of  the  kingdom  of  Belgium  (subject  to  the  direction  of  persons  standhig:  in  a 
relationship  to  such  shipments  such  as  Debenham  occupied  to  the  shipment  in 
controversy,  as  to  when  and  where  such  shipments  should  be  delivered  for 
deportation,  as  aforesaid),  until  the  shipment  was  actually  physically  de- 
livered by  such  customs  authorities  at  the  instance  of  the  consignee,  on  boaitl 
the  vessel  which  was  to  transport  it  bey(md  the  kingdom,  unless  the  conaignee 
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paid  to  the  Belgian  government  the  charge  and  duties  due  on  the  shipment, 
and  accepted  actual  physical  delivery  and  possession  thereof. 

In  pursuance  of  the  directions  of  Debenham,  the  car  which  contained  the 
goods  involved  in  this  controversy  was  taken  by  the  customs  authorities  from 
the  Anvers-Bassins  Station  to  the  Entrepot  Boyal,  where,  on  June  1,  1901, 
the  goods  were  unloaded  from  the  car  and  stored  in  the  warehouse,  under  the 
exclusive  custody  and  control  of  the  Belgian  customs  authorities.  Those 
authorities  then  delivered  to  Debenham  a  document  called  ''Acquit  de  Tran- 
sit," which  Debenham  was  to  keep  until  the  moment  when  the  goods  were  to 
be  removed  from  the  warehouse  to  the  steamer,  and  was  to  deliver  up  the 
same  to  the  customs  authorities  whenever,  on  his  directions,  the  goods  were  to 
be  embarked  on  board  of  the  deporting  vessel.  Whenever  the  goods  were 
thus  to  be  removed,  the  law  required  that  Debenham  should  present  this  "Ac- 
quit de  Transit"  to  the  customs  authorities,  whereupon  the  latter  would 
issue  a  "Remise  au  Depart,"  and  send  the  goods  to  the  deporting  steamer; 
the  officers  of  the  customs  remaining  in  custody  thereof  until  the  goods  were 
actually  and  eventually  loaded  on  board,  and  thereby  passed  out  of  the 
kingdom.  The  warehouse  charges  were  paid  by  Debenham.  The  transporta- 
tion charges  from  the  warehouse  to  the  steamer  would  have  been  payable  by 
him,  and  chargeable  to  and  collectible  from  Roth,  the  shipper.  Debenham  did 
secure  a  "Remise  au  Depart"  for  the  goods  before  they  were  destroyed  in  the 
bonded  warehouse.  Debenham,  as  agent  of  the  defendant,  advertised  in  the 
Lloyd  Anversols,  an  Antwerp  dally  newspaper,  on  May  22,  1901,  that  the 
steamer  Sardinian  Prince  would  be  able  to  load  for  Montreal  direct,  and  would 
sail  on  June  5,  1901.  That  steamer  entered  the  port  of  Antwerp  at  noon,  Sat- 
urday, June  1,  1901,  in  ballast,  and  was  berthed,  and  began  to  load  her  cargo 
on  Monday,  June  3d,  finished  loading  June  7th,  during  the  night,  and  left  the 
port  on  June  8th.  On  June  5,  1901,  at  2:36  p.  m.,  fire  broke  out  in  the  Entre- 
pot Royal,  which  destroyed  the  building  and  contents,  including  the  goods 
here  in  suit  The  fire  was  not  due  to  any  fault  or  negligence  of  the  defendant. 
The  market  value  of  the  cheese  at  the  time  and  place  where  It  was  destroyed 
was  the  sum  of  16,569.40  francs,  and  Its  value  at  San  Francisco  on  August  1, 
1901,  the  day  when,  in  due  course.  It  would  have  arrived  there,  had  It  been 
shipped  on  the  Sardinian  Prince,  was  the  sum  of  $6,200. 

Upon  the  pleadings  and  the  agreed  statement  of  facts,  the  court  below  order- 
ed that  Judgment  be  entered  in  favor  of  the  plaintiff  and  against  the  defend- 
ant in  the  sum  of  $6,200,  together  with  interest  at  7  per  cent,  per  annum  from 
August  1,  1901,  to  December  14,  1914. 

Curtis  H.  Lindley,  Henry  Eickhoff,  and  Emil  Pohli,  all  of  San 
Francisco,  Cal.,  for  plaintiff  in  error. 

Louis  T.  Hengstler  and  Golden  W.  Bell,  both  of  San  Francisco,  Cal., 
for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
It  is  the  contention  of  the  plaintiff  that  the  goods  before  the  time  of 
their  destruction  had  been  delivered  and  accepted  by  the  defendant, 
as  a  carrier,  for  immediate  transportation,  that  the  fact  that  the  goods 
were  destroyed  while  in  the  government  warehouse,  in  the  exclusive 
custody  of  the  Belgian  customs  officials,  in  no  way  limits  or  varies 
or  changes  the  responsibility  of  the  defendant,  and  that  it  is  liable 
for  the  goods  as  an  insurer  thereof.  It  is  the  contention  of  the  de- 
fendant that  the  goods  were  never  at  any  time  before  their  destruction 
in  its  possession,  custody,  and  control,  but  that,  on  the  contrary,  being 
in  the  exclusive  custody  of  the  Belgian  customs  officials  in  the  govern- 
ment warehouse  of  the  kingdom  of  Belgium,  they  were  in  custodia 


Digitized  by  VjOOQIC 


430  141  C.  C.  A.  REPORTS 

legis,  and,  Being  there  destroyed  without  fault  on  the  part  of  the 
defendant,  it  is  relieved  from  liability  for  their  loss  as  an  insurer. 

In  support  of  its  contention  that  the  goods  were  not  delivered  to 
the  defendant,  it  cites  St  Louis,  etc.,  Ry.  Co.  v.  Commercial  Union 
Ins.  Co.,  139  U.  S.  223,  11  Sup.  Ct.  554,  35  L.  Ed.  154.  In  that  case 
cotton  had  been  destroyed  by  fire  while  in  the  possession  of  a  com- 
press company.  The  railway  company  had  never  given  any  bill  of 
lading  for  it  The  cotton  had  been  insured  by  the  owners  against  loss 
by  fire,  and  when  the  cotton  was  destroyed  the  insurance  companies 
paid  the  losses  and  claimed  that  the  railway  company  was  liable  un- 
der the  contract  which  that  company  had  made  with  the  compress  com- 
pany to  receive  the  cotton  and  transport  it  over  its  railroad  across  the 
Arkansas  river  to  the  press  of  the  compress  company,  a  distance  of  a 
mile  and  a  half.  The  insurance  companies  contended  that,  by  the  fail- 
ure of  the  railway  company  under  its  contract  with  the  compress  com- 
pany to  transport  this  cotton  as  fast  as  it  came  in,  the  amount  of  the 
cotton  became  so  g^eat  as  to  constitute  a  public  nuisance,  as  it  was 
piled  up  in  the  compress  company's  warehouse,  and  overflowed  into  the 
adjoining  streets.  The  court  held  that,  as  the  railroad  company  had 
issued  no  bills  of  lading  for  the  cotton  which  was  destroyed,  its  failure 
to  furnish  sufficient  transportation  for  the  cotton  to  the  compress  com- 
pany created  no  liability  in  contract  or  tort  to  the  owners  or  insurers 
of  the  cotton  or  to  any  other  person.    The  court  said : 

**Thls  cotton,  certainly,  was  In  the  exclusive  possession  and  control  of 
the  compress  company.  The  railway  company  had  not  assumed  the  liability 
of  a  common  carrier,  or  even  of  a  warehouseman,  with  regard  to  it,  had 
given  no  bills  of  lading  for  it,  had  no  custody  or  control  of  it,  and  no  pos- 
session of  it,  actual  or  constructive,  and  had  no  hand  in  placing  or  keephig 
it  there." 

The  important  distinction  between  that  case  and  the  case  at  bar  is 
that  in  the  latter  case  the  defendant  had,  so  far  as  it  lawfully  could, 
received  the  goods  in  transit  and  had  assumed  the  direction  of  their 
disposition,  and  by  its  own  act  had  placed  the  goods  in  the  warehouse 
in  which  they  were  destroyed. 

A  case  more  directly  in  point  is  Arthur  v.  Texas  &  Pacific  Ry.  Co., 
204  U.  S.  505,  27  Sup.  Ct.  338,  51  L.  Ed.  590,  in  which  it  was  held 
that  where  a  railway  company  has  no  other  place  for  delivery  of  cot- 
ton than  the  stores  and  platform  of  a  compress  company,  where  all 
cotton  transported  by  it  is  compressed  at  its  expense  and  by  its  order, 
its  acceptance  of  and  exchange  of  its  own  bills  of  lading  for  receipts 
of  the  compress  company  passes  to  it  the  constructive  possession  and 
absolute  control  of  the  cotton  represented  thereby,  and  constitutes  a 
complete  delivery  thereof  to  it,  and  that  the  railroad  company  could 
not  thereafter  divest  itself  of  responsibility  for  due  care  by  leaving 
the  cotton  in  the  hands  of  the  compress  company,  as  that  ccwnpany 
became  its  agent. 

Another  case  in  point  against  the  defendant's  contention  is  South- 
em  Railway  Co.  v.  Hubbard  Bros.  Co.,  146  Fed.  31,  76  C.  C.  A.  489. 
In  that  case  the  defendant,  a  railroad  company,  made  a  contract  with 
a  cotton  compress  company  which  recited  that  the  railroad  company 
would  receive  uncompressed  cotton  for  shipment,  but  for  its  own  con- 
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venience  desired  to  have  a  portion  of  the  same  compressed,  and  pro- 
vided that  the  compress  company  would  receive  and  receipt  for  such 
cotton  from  the  railroad  company,  or  the  shippers,  compress  the  same, 
and  load  it  in  cars  of  the  railroad  company  as  directed,  and  that  it 
should  be  responsible  to  the  railroad  company  for  any  loss  or  damage 
to  such  cotton  while  in  its  possession.  A  through  shipment  of  cotton 
was  made  from  a  point  in  Mississippi  to  the  plaintiff  at  New  York, 
by  way  of  Birmingham,  and  thence  over  the  defendant's  railroad.  The 
initial  carrier  delivered  the  cotton  to  the  Belt  Line  road,  which  de- 
livered it  to  the  compress  company,  and  then  paid  to  defendant  its 
share  of  the  freight  and  delivered  to  it  the  compress  company's  re- 
ceipts. The  cotton  was  not  delivered  by  the  compress  company  to 
the  defendant,  and  was  never  received  by  the  plaintiff.  There  was 
evidence  of  a  custom  of  the  initial  carrier  to  make  deliveries  of  cot- 
ton to  the  defendant  at  Birmingham  in  the  manner  which  was  pur- 
sued in  this  instance.  It  was  held  that  the  evidence  warranted  the  sub- 
mission to  the  jury  of  the  question  whether  the  delivery  of  the  cotton 
to  the  compress  company  constituted  delivery  to  the  defendant,  either 
because  of  agency  to  receive  it,  created  by  the  contract,  or  because  of 
the  evidence  tending  to  prove  a  custom. 

Upon  the  agreed  statement  of  the  facts  it  appears  that  it  was  the 
duty  of  Debei^am,  the  defendant's  agent,  to  receive  at  Antwerp  ship- 
ments of  merchandise  coming  there  in  bond  for  export  and  intended 
to  be  transported  by  the  defendant,  and  to  cause  the  same  to  be  there 
embarked.    It  was  not  his  duty  to  receive  goods  for  warehousing  or 
storage.    If  goods  were  warehoused,  it  was  only  for  the  defendant's 
own  convenience,  and  for  the  reason  that  it  had  no  available  ship  ready 
to  receive  the  goods.    The  warehouse  charges  were  paid  by  Deben- 
ham  as  agent  for  the  defendant,  and  were  not  charged  either  to  the 
shipper  or  the  purchaser.    The  correspondence  between  Debenham  and 
the  shipper  in  this  instance  shows  that  they  both  had  in  contemplation 
a  shipment  for  immediate  carriage,  and  that  it  was  Debenham's  pur- 
pose to  have  the  shipment  timed  with  reference  to  the  sailing  day  of 
the  steamer.    The  waybill  recited  that  the  shipment  was  in  bond  "in 
transit  to  the  United  States."    The  whole  correspondence  shows  that 
the  relation  of  the  defendant  to  the  shipment  was  that  of  a  common 
carrier  only.    It  is  evident  that  the  goods  would  not  have  been  ware- 
housed, but  for  the  fact  that  the  ship  was  not  ready  to  receive  them. 
When  the  goods  arrived  at  Antwerp,  and  Debenham  received  the  way- 
bill, he  had  the  right  to  cause  them  to  be  placed  at  once  on  board  a 
ship  or  on  the  wharf  for  loading,  or  to  have  them  placed  in  the  cus- 
toms warehouse,  and  he  had  the  further  alternative  of  paying  the  duty 
and  relieving  them  from  bond.    The  shipper  had  wholly  parted  with 
his  control  of  the  goods,  and  had  placed  them  in  the  care  and  control 
of  the  defendant's  agent  at  Antwerp,  subject  only  to  the  paramount 
authority  of  the  customs  officials,  so  long  as  the  goods  remained  at 
that  place  in  bond,  and  until  they  were  loaded  on  the  ship.    On  June 
1,   1901,  Debenham  caused  the  goods  to  be  deposited  in  the  customs 
warehouse,  and  received  an  acquit  de  transit.     At  noon  of  the  same 
day  the  ship  arrived.    Two  days  later  she  began  to  load.    Two  days 
after  she  began  loading  the  goods  were  destroyed  by  fire,  but  before 
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that  time  Debenham  had  surrendered  the  acquit  dc  transit,  and  had 
paid  the  warehouse  charges,  and  had  received  a  remise  au  depart,  au- 
thorizing him  to  take  the  goods  from  the  warehouse.  Upon  those  facts 
we  think  that  the  goods  had  been  delivered  to  the  defendant  and  ac- 
cepted by  it  for  carriage,  and  that  its  liability  as  a  common  carrier  had 
commenced. 

We  think  it  clear  that  at  the  time  when  the  goods  were  destroyed 
they  were  not  in  custodia  legis.  The  defendant  was  not  obliged  to 
place  them  in  the  warehouse.  It  could  have  so  arranged  its  business 
as  to  make  the  warehousing  unnecessary.  It  placed  the  goods  in  the 
warehouse  purely  for  its  own  convenience,  and  it  had  the  right  at 
any  time  to  take  them  from  the  warehouse  to  the  wharf  for  loading, 
upon  the  payment  of  the  warehouse  charges,  charges  which  it  had  in- 
curred for  its  own  convenience,  and  which  it  was  under  obligation  to 
defray  at  its  own  expense.  The  defendant  quotes  from  section  4  of 
Hutchinson  on  Carriers : 

"If,  for  example,  the  private  carrier  or  any  bther  ordinary  bailee  be  robbed 
of  the  goods,  or  if  they  should  be  accidentaUy  destroyed  by  fire  or  any  other 
calamity,  without  negligence  on  his  part,  the  law  wiU  excuse  him;  but  If 
they  be  taken  from  a  common  carrier  by  force  ever  so  irresistible,  less  than 
the  public  enemy,  or  If  they  should  be  destroyed  by  fire  ever  so  unavoidable, 
be  will  nevertheless  be  liable  for  them.  He  is  an  insurer  of  the  goods  agahist 
all  losses  except  those  caused  by  the  act  of  God,  the  pubUc  enemy,  the  law, 
the  owner,  or  the  inherent  nature  of  the  goods." 

But  "the  law"  so  enumerated  in  the  exceptions  does  not  comprehend 
that  class  of  authority  which  was  exercised  by  the  Belgian  govern- 
ment, under  its  treaty,  with  reference  to  these  goods,  for,  as  we  have 
seen,  the  defendant  was  under  no  obligation  to  place  the  goods  in  the 
customs  warehouse.  The  custody  of  the  goods  by  the  customs  of- 
ficials of  Belgium  was  a  qualified  possession,  and  was  solely  for  the 
purpose  of  complying  with  the  International  Treaty  and  securing  the 
observance  of  customs  regulations  while  the  goods  were  in  bond  en 
route  to  a  foreign  country.  That  custody  was  not  inconsistent  with  a 
concurrent  possession  by  the  defendant.  It  was  not  a  greater  or  dif- 
ferent custody  while  the  goods  were  in  the  customs  warehouse  than 
it  was  while  tiiey  were  on  the  train  in  care  of  train  officials  before  the 
defendant  received  them. 

"When  property  is  lawfully  taken,  by  virtue  of  legal  process,  it  is  in  the 
custody  of  the  law,  and  not  otherwise."  Gilman  v.  Williams,  7  Wis.  329,  76 
Am.  Dec.  219. 

The  defendant  in  this  connection  cites  Hutchinson  on  Carriers  (3d 
Ed.)  §755,  as  follows: 

"The  parties  to  the  contract  of  carriage  must  be  presumed  to  have  con- 
tracted with  the  common  knowledge  of  the  necessity  for  customs  detention 
and  inspection,  and  the  burden  is  on  the  shipper  to  make  provision  for  the 
passage  of  his  property  beyond  the  borders  of  the  foreign  territory,  if  non- 
dutiable.  The  carrier  is  whoUy  powerless  to  prevent  its  seizure  and  detention 
and  he  cannot  be  held  liable  for  its  destruction,  either  in  transit  or  at  the 
place  of  destination,  while  in  the  possession  of  customs  officials,  by  a  fire 
which  he  did  not  occasion,  and  which  he  could  not,  by  any  possible  act  of 
diligence,  have  prevented." 
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What  was  meant  by  the  text-writer  as  to  the  carrier's  liability  for 
the  destruction  of  goods  in  transit  while  in  the  possession  of  customs 
officials  is  rendered  certain  by  the  authorities  which  are  cited  to  sus- 
tain it.  These  are  Parker  v.  Steamship  Co.,  74  App.  Div.  16,  76  N. 
Y.  Supp.  806,  and  Howell  v.  Railway  Co.,  92  Hun,  423,  36  N.  Y. 
Supp.  544.  In  the  first  of  those  cases  the  plaintiff  arrived  at  Bremen 
from  New  York  on  the  defendant's  steamer.  His  trunks  were  in  the 
baggage  room  of  the  steamer.  He  desired  to  have  them  forwarded  by 
slow  freight  to  a  town  in  England,  and  the  defendant  agreed  to  for- 
ward them  in  that  way  to  the  designated  address.  On  their  arrival 
in  England  they  were  detained  in  the  customhouse  and  were  there 
destroyed  by  fire.  The  court  held  that  the  defendant  was  not  liable 
for  the  loss,  that  the  transportation  of  the  trunks  by  the  defendant 
had  ended  on  their  arrival  at  Bremen,  and  that  the  defendant's  con- 
tract to  forward  the  trunks  to  England  was  not  the  contract  of  a  com- 
mon carrier,  but  only  a  contract  to  forward,  and  that  it  involved  no 
common  carrier's  responsibility.  In  Howell  v.  Grand  Trunk  Ry.,  the 
plaintiff  purchased  a  ticket  from  the  defendant  railway  to  go  to  a 
designated  point,  and  obtained  leave  to  stop  over  for  a  day  at  an  in- 
termediate station.  He  requested  that  his  baggage  be  unloaded  there ; 
but  this  was  not  assented  to,  and  it  was  carried  through  to  the  original 
point  of  destination.  There  it  was  taken  in  charge  by  the  United 
States  customs  officers,  and  there  it  remained  until  destroyed  by  fire. 
It  was  held  that  the  defendant  was  not  liable  for  the  loss.  The  court 
said: 

**The  property  was  not  in  the  possession  or  under  the  control  of  the  de- 
fendant at  the  time  of  the  loss ;  nor  was  it  in  any  sense  the  fault  of  the  de- 
fendant that  it  was  not  so.'* 

The  distinction  between  those  cases  and  the  case  at  bar  is  very  clear. 
In  the  cases  cited  the  defendants  had  fully  complied  with  their  con- 
tracts to  carry  the  plaintiff's  baggage  to  a  designated  point.  In  the 
second  case  cited  that  point  was  Suspension  Bridge,  on  the  border 
line  between  the  United  States  and  the  Dominion  of  Canada.  There 
the  baggage  was  unloaded,  and  it  was  taken  into  the  possession  of  the 
customs  officers  of  the  United  States.  With  that  act  the  defendant 
had  nothing  to  do.  It  fully  carried  out  its  contract  in  hauling  the 
baggage  to  Suspension  Bridge.  The  baggage  was  not  delivered  to  the 
customs  authorities  for  the  convenience  of  the  defendant,  and  from 
the  time  when  the  baggie  arrived  at  Suspension  Bridge  the  defend- 
ant had  no  further  right  of  control  over  it. 

The  defendant  suggests  that  the  controversy  involved  herein  pre- 
sents in  some  respects  questions  which  are  wholly  new.  Conceding 
that  to  be  the  case,  we  are  called  upon  to  apply  to  its  determination  the 
settled  principles  of  the  law.  The  shipper  of  the  goods  had  parted 
with  the  possession  thereof  under  a  contract  which  provided  for  their 
continuous  carriage  to  their  point  of  destination.  He  had  the  right  to 
rely  upon  the  carrier's  Hability  as  an  insurer.  He  had  no  notice  that 
at  any  point  en  route  that  that  liability  would  be  suspended.  He  had 
no  notice  of  a  suspension  of  that  liability,  and  no  opportunity  to  insure 
against  loss  during  such  suspension.  But  there  was  no  suspension  of 
liability.  The  defendant,  through  its  agent,  received  the  waybill  of 
141  C.C.A.— 28 
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the  goods,  and  the  authority  to  control  their  disposition.  For  the 
defendant's  convenience  he  elected  to  store  them  in  the  customs  ware- 
house. If  the  goods  had  been  destroyed  while  en  route  to  Antwerp, 
there  could  be  no  question  but  that  the  carrier  in  whose  possession  they 
were  would  have  been  responsible  for  their  loss.  We  think  it  dear 
that  the  defendant,  which  received  the  goods  at  Antwerp,  is  responsi- 
ble for  their  loss  while  in  the  customs  warehouse,  for  the  custody  and 
control  of  the  customs  officials  over  the  goods  was  the  same  while  they 
were  in  transit  by  rail  through  Belgium  that  it  was  after  their  ar- 
rival at  Antwerp  and  while  stored  in  the  customs  warehouse. 

[2]  It  is  contended  that  the  court  below  erred  in  ruling  that  the 
measure  of  damages  was  the  value  of  the  goods  at  their  destination, 
and  not  their  value  at  the  place  of  their  destruction.  The  defendant 
admits  the  general  rule,  as  expressed  in  section  1360,  Hutchinson,  Car- 
riers, that : 

The  measure  of  damages  "Is  generaUy  the  value  of  the  goods  at  the  desti- 
nation to  which  he  [the  carrier]  undertook  to  carry  them,  with  interest  on 
such  value  from  the  time  when  the  goods  should  have  been  delivered,  deduct- 
ing, however,  the  unpaid  cost  of  transportation." 

But  the  defendant  invokes  the  exception  to  the  rule  as  expressed  in 
Moore  on  Carriers,  page  401,  in  which  it  is  said: 

**And  where  the  contract  so  provides,  or  where  the  special  circumstances 
so  require,  the  market  value  at  the  place  of  shipment  may  be  taken  instead 
of  that  at  the  place  of  destination." 

To  support  this  exception  the  text-writer  cites  Lakeman  v.  Grinnell, 
5  Bosw.  (N.  Y.)  625,  and  Wheelwright  v. -Beers,  2  HaU  (N.  Y.)  391, 
where  a  voyage  was  broken  up  at  an  intermediate  port,  and  it  was  held 
that  the  measure  of  damages  was  the  difference  between  the  prime  cost 
of  the  cargo  and  what  it  was  sold  for  after  the  voyage  was  broken 
up,  and  Dusar  v.  Murgatroyd,  1  Wash.  C.  C.  13,  Fed.  Cas.  No.  4,199. 
In  the  Lakeman  Case  goods  were  consigned  to  Liverpool,  and  were 
burned  on  board  the  ship  before  leaving  the  port  at  New  York.  The 
court,  in  adopting  the  value  of  the  goods  in  New  York  as  the  measure 
of  damages,  was  influenced,  as  it  appears  from  the  opinion,  by  the  con- 
sideration that  the  goods  could  be  immediately  replaced  at  New  Yoric 
and  sent  forward  by  another  vessel,  and  that  it  would  be  unreasonable 
to  give  the  plaintiff  the  profits  which  he  might  have  made  if  the  goods 
had  not  perished.  The  court  said  a  case  could  well  be  imagined  in 
which  goods  were  lost  in  a  port  of  departure,  in  which,  from  an  im- 
possibility of  procuring  other  articles  of  the  same  kind,  or  frown  other 
causes,  the  value  at  the  port  of  destination  would  furnish  the  only 
adequate  indemnity  to  the  plaintiff,  and  admitted  the  general  rule  that, 
when  the  vessel  has  arrived  at  the  port  of  destination  without  the 
goods,  the  value  of  the  missing  goods  at  that  place  is  adopted;  but 
it  based  the  decision  as  to  the  measure  of  damages  upon  the  fact  that 
the  ship  itself  was  lost  before  leaving  the  port  of  shipment,  for  Slos- 
son,  J.,  in  his  opinion  said : 

**There  is  no  question  on  the  authorities  but  that  the  conunon  carrier,  wbo 
has  received  goods  for  transportation  and  has  actually  performed  the  Jour- 
ney or  voyage,  is,  in  case  of  nondeUvery  of  the  goods,  unless  the  failure  to 
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deliver  is  excused  by  the  act  of  God  or  perils  of  the  sea,  liable,  as  a  general 
rule,  for  the  value  or  price  which  they  would  have  brought  at  the  port  or 
place  of  destination,  If  they  had  been  delivered  according  to  the  contract" 

In  Dusar  v.  Murgatroyd,  it  was  held  that,  where  goods  were  de- 
stroyed on  board  a  vessel  in  the  port  where  they  are  shipped,  damages 
must  be  ascertained  by  the  difference  between  the  prime  cost  and 
charges  and  the  sales  at  the  port  of  shipment,  and  not  by  the  probable 
profits  if  the  goods  had  gone  safely  to  the  port  of  destination.  The 
distinguishing  feature  in  that  case,  or  the  ^'special  circumstances"  which 
may  have  been  held  to  justify  an  exception  to  the  general  rule,  was 
that  the  action  was  brought  at  the  port  of  shipment  by  the  consignor, 
who  owned  the  goods,  which  were  being  shipped  for  sale  at  a  foreign 
port.  In  such  a  case  reason  might  be  found  for  saying  that  the  meas- 
ure of  damages  would  be  the  sum  for  which  like  goods  could  be  bought 
in  the  market  at  the  port  of  shipment.  But  in  the  case  at  bar  the  ac- 
tion is  brought  at  the  port  of  destination  by  the  consignee,  the  pur- 
chaser of  the  goods,  and  we  discover  in  the  case  no  special  circum- 
stances requiring  a  deviation  from  the  general  rule.  Hutchinson,  Car- 
riers, §  1361,  says  of  the  rule : 

"Its  justice  Is  apparent,  when  the  owner  of  the  goods  himself  is  to  take 
them  at  their  destination,  there  to  use  or  to  sell  them  on  his  own  account." 

That  rule  was  adopted  by  this  court  in  Northern  Commercial  Co. 
V.  Lindblom,  162  Fed.  250,  89  C.  C.  A.  230.  See,  also.  The  Nith  (D. 
C.)  36  Fed.  86,  96;  The  Arctic  Bird  (D.  C.)  109  Fed.  167,  175;  The 
Joshua  Barker,  1  Abb.  Adm.  215,  Fed.  Cas.  No.  7,547;  The  Boston,  1 
Lowell,  464,  469,  Fed.  Cas.  No.  1,671. 

We  find  no  error.    The  judgment  is  affirmed. 


(226  Fed.  679) 

E.  L.  MOORE  &  CO.  et  al.  v.  MURCHISON.* 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    September  14,  1915.) 

No.  1341. 

1.  CoBPOBATiONs  ^=s>334 — ^Declabation  of  Dividends — Liability  of  Dibec- 

T0B8. 

When  directors  declare  a  dividend  In  good  faith  and  without  negli- 
gence, they  are  not  liable  merely  because  it  turns  out  to  liave  impaired  the 
capital  stock;  but  it  is  equally  well  settled  they  cannot  escape  liabilitj 
when  they  are  in  actual  charge  of  the  business  and  ought  to  know  the 
dividends  declared  had  not  been  earned. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  1452 ;  Dec 
Dig.  <©=>334.] 

2.  Bankbuptcy  ^=>303 — ^Actions — Evidence. 

In  a  suit  by  the  trustee  in  bankruptcy  of  a  corporation  against  its  di- 
rectors and  officers  to  recover  dividends  illegally  paid,  evidence  held  to 
show  tliat  the  directors  knew,  or  by  the  exercise  of  care  must  have  known, 
the  dividends  were  paid  out  of  the  capital  stock. 

[Ed.  Note.-— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  458-462 ;  Dec. 
Dig.  «=>303.] 

3.  CoBPOBATioNS  ^=>244 — Dividends — Liability  to  Retubn. 

Where  a  married  woman,  who  was  a  stockholder  in  a  corporation, 
transferred  her  stock  to  her  husband,  so  that  he  could  act  as  her  agent, 

^=s>F0T  other  cases  sep  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DigesU  &  Indexes 
•Rehearing  denied  November  24,  1915. 
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and  be  was  president  of  the  company,  she  is  liable  for  dividends  wrong- 
fully paid  out  of  the  capital  stock,  being  chargeable  with  the  knowledge 
of  her  agent 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §{  960-977  j 
Dec.  Dig.  «=>244.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  South  Carolina,  at  Charleston,  in  Bankruptcy;  Henry 
A.  M.  Smith,  Judge. 

Bill  by  William  Murchison,  trustee  in  bankruptcy  of  E.  L.  Moore  & 
Co.,  a  corporation,  against  E.  L.  Moore  &  Co.  and  others.  From  a 
decree  for  complainant,  defendants  appeal.    Affirmed. 

F.  L.  Willcox,  of  Florence,  S.  C,  W.  H.  Muller,  of  Dillon,  S.  C, 
M.  C.  Woods,  of  Marion,  S.  C,  and  P.  A.  Willcox,  of  Florence,  S.  C. 
(Gibson  &  Muller,  of  Dillon,  S.  C,  on  the  brief),  for  appellants. 

F.  H.  Horlbeck,  of  Charleston,  S.  C,  and  Louis  M.  Swink,  of 
Winston-Salem,  N.  C.  (Townsend,  Rogers  &  McLaurin,  of  Dillon,  S. 
C,  Mitchell  &  Smith,  of  Charleston,  S.  C,  Kenan  &  Stacy,  of  Wil- 
mington, N.  C,  and  R.  H.  Talley,  of  Richmond,  Va.,  on  the  brief),  for 
appellee. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  WAD- 
DILL,  District  Judge. 

KNAPP,  Circuit  Judge.  The  decree  under  review  holds  the  appel- 
lants, other  than  Mamie  P.  Moore,  personally  liable  for  the  dividends 
declared  and  paid  while  they  were  respectively  directors  of  E.  L. 
Moore  &  Co.,  a  South  Carolina  corporation,  which  carried  on  a  gen- 
eral mercantile  business  at  Dillon,  in  that  state,  and  which  was  ad- 
judicated an  involuntary  bankrupt  in  March,  1913.  The  history  of 
the  concern  is  briefly  this : 

There  was  a  prior  corporation,  the  E.  L.  Moore  Company,  chiefly 
owned  by  E.  L.  Moore,  which  was  liquidated  in  bankruptcy  in  the 
latter  part  of  1907.  There  was  no  appraisal  of  its  assets  in  the  bank- 
ruptcy proceedings,  but  an  inventory  of  the  merchandise  on  hand 
amounted  to  $13,786.56,  with  store  and  office  fixtures  of  $1,698.25,  or 
a  total  of  $15,484.81.  At  the  sale  of  these  assets  Mamie  P.  Moore,  the 
wife  of  E.  L.  Moore,  became  the  purchaser  for  $7,500.  She  also 
bought  a  few  accounts  and  bills  receivable,  for  which  she  paid  the 
further  sum  of  $300.  Thereafter,  in  January,  1908,  when  the  new 
corporation  was  formed,  with  a  nominal  capital  of  $10,000,  Mrs. 
Moore  transferred  to  it  the  property  thus  purchased  and  received  there- 
for 78  shares  of  its  stock,  of  the  par  value  of  $7,800.  Besides  this, 
about  $2,500  appears  to  have  been  raised  by  E.  L.  Moore  and  other 
stockholders,  which  was  paid,  not  into  the  treasury  of  the  new  com- 
pany, but  for  certain  accounts  and  bills  receivable  due  to  the  old 
concern,  and  held  as  collateral  by  various  creditors.  In  addition  to 
these  accounts  and  bills  receivable  the  Bank  of  Dillon  held  a  large 
amount  of  assigned  accounts  and  bills  to  secure  two  notes,  of  $3,500 
and  $8,600,  respectively.    The  new  corporation  assumed  the  payment 

^=»For  otber  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Digests  it  Indexes 
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of  the  $3,500  note  and  took  over  the  claims  which  the  bank  held  as 
security,  but  with  the  understanding  that  the  moneys  collected  there- 
on, after  paying  the  assumed  note,  should  be  applied  on  the  other  ob- 
ligation. 

Without  going  into  details,  it  is  enough  to  say  that  the  entire  sum 
which  E.  L.  Moore  &  Co.  realized  from  all  these  old  accounts  and 
bills  receivable  was  only  $1,657.12,  after  paying  the  $3,500  note.  Nev- 
ertheless these  accounts  and  bills  receivable  were  put  upon  the  books 
of  the  new  company  at  their  full  face  value  of  $19,109.86,  while  the 
property  transferred  by  Mrs.  Moore,  as  above  stated,  was  entered, 
not  at  tiie  $7,500  she  paid  for  it,  but  for  the  inventoried  sum  of  $15,- 
484.81.  In  this  way  it  was  made  to  appear  that  the  new  concern  start- 
ed off  with  a  surplus  of  $21,000  and  upwards  over  its  liabilities,  the 
note  of  $3,500  and  capital  stock  of  $10,000.  In  point  of  fact,  the 
only  assets  possessed  at  that  time  were  the  old  stock  of  goods  and 
store  fixtures,  which  Mrs.  Moore  bought  for  $7,500,  and  the  equity, 
so  to  speak,  in  the  accounts  and  bills  receivable,  which  turned  out  to 
be  about  $1,600. 

It  is  difficult  to  speak  of  such  a  performance  with  moderation.  The 
so-called  surplus  shown  by  these  book  entries  was  purely  fictitious,  and 
must  have  been  known  to  be  so  by  those  in  charge  of  the  concern. 
There  was  no  pretense  of  complying  with  the  South  Carolina  stat- 
ute (Civil  Code  of  1912,  §  2836),  which  requires  that  the  value  of 
property  for  which  stock  is  issued  shall  be  approved  by  the  board  of 
corporators,  and  the  entire  organization  of  the  company  and  conduct 
of  its  affairs,  so  far  as  they  were  made  matters  of  record,  exhibit  a 
singular  degree  of  looseness  and  irregularity.  If  the  management 
of  the  business  was  on  a  par  with  the  bookkeeping,  it  is  scarcely  sur- 
prising that  the  corporation  became  hopelessly  bankrupt  in  about 
five  years,  with  an  indebtedness  of  $60,000  and  assets  that  sold  for 
little  more  than  10  per  cent,  of  that  amount.  Yet  during  that  time 
dividends  of  70  per  Cent,  in  the  aggregate  were  declared  and  paid, 
10  per  cent,  in  January,  1909,  and  20  per  cent,  in  each  January  of 
the  next  three  years. 

[1]  The  question  of  the  liability  of  these  directors  for  the  dividends 
they  declared  is  essentially  a  question  of  fact,  and  no  unfamiliar  prin- 
ciples of  law  are  involved.  It  is  well  settled  that,  when  directors 
declare  a  dividend  in  good  faith  and  without  negligence,  they  are 
not  to  be  held  liable  merely  because  the  dividend  turns  out  to  have 
impaired  the  capital  stock.  Reid  v.  Manufacturing  Co.,  40  Ga.  98,  2 
Am,  Rep.  563;  Chick  v.  Fuller,  114  Fed.  22,  51  C.  C.  A.  648;  Briggs 
V.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  924,  35  L.  Ed.  662;  Mc- 
Donald V.  Williams,  174  U.  S.  397,  19  Sup.  Ct.  743,  43  L.  Ed.  1022. 
But  it  is  equally  well  settled  that  directors  cannot  escape  liability,  when 
they  are  in  actual  charge  of  the  business  of  the  corporation,  and  know, 
or  ought  to  know,  that  the  dividends  they  declare  have  not  been  earned. 
Hauser  v.  Tate,  85  N.  C.  85,  39  Am.  Rep.  689;  Spurr  v.  United 
f^^n^es.  87  Fed.  701,  31  C.  C.  A.  202;  Bynum  v.  Scott  (D.  C.)  217 
Fed.  122;  Finn  v.  Brown,  142  U.  S.  56,  12  Sup.  Ct.  136,  35  L.  Ed. 
936. 
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[2]  Such  in  our  judgment  is  the  case  at  bar.  The  appellant  di- 
rectors were  also  the  officers  and  agents  of  the  company  who  had  the 
entire  management  and  control  of  its  operations.  E.  L.  Moore  com- 
bined the  offices  of  president,  treasurer,  and  general  manager;  Sprunt 
was  the  vice  president,  in  personal  charge  of  the  sales;  Cottingham 
was  secretary,  and  in  charge  of  the  corporation's  books;  and  Wallace 
was  employed  to  investigate  the  financial  standing  of  its  customers 
and  debtors.  The  latter  must  have  known,  even  better  than  his  as- 
sociates, that  many  of  the  accounts  treated  as  good  from  time  to 
time  in  the  estimate  of  assets  were  against  persons  from  whom  little 
or  nothing  could  be  collected.  Any  intelligent  effort  to  ascertain  the 
real  situation  of  the  company  would  have  shown  that  it  was  doing 
a  losing  business,  and  that  the  dividends  declared  were  not  only  un- 
earned, but  paid  in  fact,  for  the  most  part,  if  not  altogether,  out  of 
the  meager  capital  which  was  put  in  at  the  outset.  We  think  it  im- 
possible to  read  this  record  without  the  conviction  that  the  most  ordi- 
nary counsels  of  prudence  were  disregarded  by  these  directors,  and 
it  seems  a  charitable  view  of  their  conduct  to  hold  them  guilty  of 
culpable  negligence.  Upon  the  facts  developed  at  the  trial,  not  the 
least  significant  of  which  were  the  admissions  of  the  appellants  them- 
selves, we  have  little  difficulty  in  agreeing  with  the  learned  District 
Judge  in  his  conclusion  of  fact  that,  when  the  dividends  in  question 
were  paid,  the  directors  voting  therefor  knew,  or  ought  to  have  known, 
that  they  had  not  been  earned,  and  were  not  warranted  by  actual  con- 
ditions which  could  have  been  easily  ascertained.  There  is  certainly 
no  showing  here  which  would  justify  us  in  setting  aside  the  findings 
upon  which  the  decree  against  the  appellants  is  predicated,  and  it  fol- 
lows that  no  error  was  committed  in  holding  them  liable. 

[3]  As  to  the  appellant  Mamie  P.  Moore:  It  appears  that  the  78 
shares  of  stock  originally  issued  to  her  were  transferred  to  her  hus- 
band in  January,  1910,  after  the  payment  of  the  10  per  cent,  dividend, 
and  it  may  be  assumed  that  the  transfer  was  regular  on  its  face  and 
in  compliance  with  the  forms  of  law.  The  decree  against  her  directs 
the  return  to  the  trustee  in  bankruptcy  of  all  the  dividends  declared 
on  these  shares,  including  those  declared  after  the  certificate  was  put 
in  the  name  of  her  husband ;  and  her  liability  therefor  is  based  upon 
a  finding  that  there  was  no  real  change  of  ownership  of  the  shares, 
that  the  transfer  was  made  solely  for  the  purpose  of  enabling  her 
husband  to  act  more  conveniently  and  completely  as  her  agent,  that 
she  retained  the  beneficial  ownership  of  the  stock,  that  she  was  charge- 
able with  the  knowledge  possessed  by  her  husband  of  the  real  condi- 
tion of  the  company,  and  that  therefore  she  is  not  an  innocent  stock- 
holder who  received  dividends  in  good  faith  and  under  the  belief 
that  they  were  properly  paid. 

This,  also,  was  a  question  of  fact,  and  we  are  satisfied,  after  careful 
examination  of  the  record,  that  the  evidence  warranted  the  conclu- 
sions of  the  trial  court.  It  would  serve  no  useful  purpose  to  refer 
in  detail  to  the  testimony  upon  this  issue,  which  is  exhaustively  re- 
viewed by  the  learned  District  Judge,  and  we  therefore  deem  it  suf- 
ficient to  say  that  no  convincing  reason  appears  for  disturbing  the 
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findings,  which,  if  accepted,  establish  beyond  serious  doubt  the  lia- 
bility of  Mrs.  Moore.  There  was  no  attempt  in  her  behalf  to  show 
the  purpose  or  consideration  for  the  transfer  of  this  stock  to  her 
husband,  if  the  purpose  was  not  merely  to  facilitate  his  acting  as  her 
agent,  and  the  circumstances  relating  to  the  transfer,  in  the  absence 
of  other  explanation,  justify  the  inference  that  the  transaction  was 
not  intended  to  effect  a  change  of  ownership.  In  view  of  the  rela- 
tions between  Moore  and  his  wife,  the  complete  extent  to  which  he 
represented  her  in  all  matters  connected  with  the  corporation  and  its 
business,  and  her  admitted  ignorance  of  what  was  done  in  her  name, 
she  is  clearly  chargeable  with  the  knowlede^e  he  had  of  the  company's 
condition.  That  knowledge  was  within  the  scope  of  his  agency,  and 
she  cannot  justly  retain  as  her  own  the  moneys  he  had  no  right  to  re- 
ceive for  her. 

We  are  of  opinion  that  the  case  was  correctly  decided,  and  the 
decree  will  therefore  be  affirmed. 


(226  Fed.  683) 

CHESAPEAKE  &  O.  RY.  CO.  v.  UNITED  STATES. 

(Circuit  (Dourt  of  Appeals,  Fourth '  Circuit    September  14,  1915.) 

No.  1323. 

1.  Eailboads  ^=»229 — Safety  Appliance  Act — Knowli:j)ge  op  Defect. 

Safety  Appliance  Act  March  2,  1893,  c.  196,  27  Stat  531  (Comp.  St 
1913,  §§  8605-8612),  making  it  unlawful  for  any  carrier  to  haul  or  permit 
to  be  hauled  or  used  on  its  line  any  car,  used  tn  moving  interstate  traffic, 
not  equipped  with  couplers  coupling  automatically  by  impact,  and  the 
amendment  thereto  by  Act  April  14,  1910,  c.  160,  §  4,  36  Stat  299  (Comp. 
St  1913,  §  8621),  which  permits  such  a  car  to  be  hauled  from  the  place 
where  its  equipment  was  first  discovered  to  be  defective  to  the  nearest 
available  point  where  it  can  be  repaired,  applies  to  movements  of  cars 
with  defective  couplers  in  commercial  service,  although  the  carrier  was 
ignorant  of  the  defect 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  f  743;  Dec. 
Dig.  <@=>229. 

Duty  of  railroad  companies  to  furnish  safe  appliances,  see  note  to 
Felton  V.  Bullard,  37  C.  C.  A.  8.] 

2.  Railroads  ^=>229— Safety  Appliance  Act. 

The  Safety  Appliance  Act,  as  modified  by  an  order  of  the  Interstate 
Commerce  Ck)mmission,  requiring  that  any  train  operated  with  power  or 
train  brakes  shaU  have  such  brakes  used  and  operated  on  not  less  than 
85  per  cent,  of  the  cars  composing  the  train,  applies  to  the  hauling  of  a 
train  or  a  "drag"  of  cars  in  transfer  service. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  f  743;  Dec. 
Dig.  <S=>229.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Richmond ;   Edmund  Waddill,  Judge. 

Action  by  the  United  States  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  To  the  judgment  rendered,  both  parties  bring  cross- 
writs  of  error.    Affirmed  in  part,  reversed  in  part,  and  remanded. 

David  H.  Leake,  of  Richmond,  Va.  (Walter  Leake,  of  Richmond, 
Va.,  on  the  brief),  for  plaintiff  in  error  and  cross-defendant  in  error. 

^=9Por  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Hiram  M.  Smith,  Asst.  U.  S.  Atty.,  of  Richmond,  Va.,  and  Philip 
J.  Doherty,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C,  (Richard  H. 
Mann,  U.  S.  Atty.,  of  Petersburg,  Va.,  on  the  brief),  for  the  United 
States. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR,  Dis- 
trict Judge. 

KNAPP,  Circuit  Judge.  The  United  States  sued  the  Chesapeake  & 
Ohio  Railway  Company  to  recover  penalties  for  alleged  violations  of 
the  safety  appliance  laws.  The  declaration  contains  two  counts,  charg- 
ing the  defendant  (1)  with  hauling  in  and  about  the  city  of  Richmond, 
Va.,  on  September  23,  1913,  a  car  with  coupling  apparatus  in  such 
defective  condition  that  the  car  could  not  be  coupled  automatically  by 
impact ;  and  (2)  with  hauling  in  and  about  the  city  of  Richmond,  on 
September  25,  1913,  a  train  of  cars  in  transfer  service  without  having 
the  required  percentage  of  cars  operated  with  the  power  or  train 
brake  system. 

[  1  ]  In  support  of  the  first  count  the  testimony  of  the  government's 
inspectors  was  to  the  effect  that  they  examined  the  car  in  question  in 
the  Second  Street  yard  of  defendant,  and  found  that  the  clevis,  which 
connects  the  uncoupling  lever  with  the  lock  block  of  the  coupler,  had 
been  broken ;  that  the  broken  parts  were  rusty,  and  appeared  to  have 
been  broken  "for  some  length  of  time" ;  that  the  car  in  this  condition 
could  not  be  coupled  or  uncoupled  without  a  man's  going  between  the 
cars ;  that  shortly  afterwards  the  car  was  cut  loose  from  another,  a 
brakeman  going  between  them  for  that  purpose,  and  shifted  to  the 
scale  track  in  the  same  yard ;  that  a  few  minutes  later  this  car,  with 
several  others,  was  hauled  from  the  Second  Street  yard,  over  the  main 
line  of  defendant,  down  to  and  through  the  Ninth  Street  yard,  to  a 
private  siding  about  two  squares  beyond,  where  it  was  placed  for 
unloading;  that  they  discovered  nothing  else  out  of  order  with  that 
end  of  the  car ;  that  when  the  car  was  moved  from  the  Second  Street 
yard  it  did  not  show  any  defect  in  the  draft  rigging  that  would  per- 
mit the  coupler  to  pull  out  far  enough  to  break  the  clevis ;  that  the 
defect  of  a  broken  clevis  is  easily  repaired  by  using  a  piece  of  wire 
or  other  appliance  to  make  the  connection,  or  by  putting  in  a  new 
clevis;  and  that  the  defect  in  question  could  have  been  so  repaired 
at  any  place  without  taking  the  car  to  a  repair  shop. 

Upon  this  testimony  the  government  requested  the  following  instruc- 
tion: 

**The  court  charges  that,  If  you  believe  from  the  evidence  that  the  Chesa- 
peake &  Ohio  car  No.  22387  was  moved  from  the  Second  Street  yard  to  Forbes 
track  (the  place  where  it  was  unloaded)  by  the  defendant  company,  and  tliat 
when  the  said  car  was  thus  moved  the  clevis  on  the  B  end  of  the  said  car 
was  broken  so  that  the  coupling  on  the  said  car  could  not  be  uncoupled  with- 
out the  necessity  of  a  man's  going  between  the  ends  of  the  cars,  and  that  tlie 
movement  aforesaid  was  not  for  the  purpose  of  repairing  the  said  car,  tben 
you  must  find  for  the  United  States  on  the  first  count  of  the  declaration  In 
this  case." 

The  refusal  of  this  instruction,  and  the  instruction  actually  given, 
to  which  exception  was  taken,  present  the  questions  to  be  determineA 
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The  evidence  on  behalf  of  defendant  tended  to  show  that  the  con- 
ductor of  the  train  which  brought  the  car  to  Richmond  on  the  21st 
of  September — the  car  being  ttien  placed  in  the  Fulton  yard — ob- 
served no  defects  in  the  coupling  apparatus  while  the  car  was  in  his 
charge ;  that  defendant's  inspectors  at  the  Fulton  yard  examined  the 
cars  of  that  train  on  the  same  day,  and  found  nothing  out  of  order 
with  the  coupling  apparatus  or  draft  rigging  of  the  car  in  question ; 
that  the  yard  conductor,  who  had  charge  of  shifting  the  car  from 
Fulton  yard  to  the  Second  Street  yard,  discovered  no  defects  of  the 
kind  mentioned;  that  the  company  had  no  inspector  at  the  Second 
Street  yard ;  that  its  inspectors  at  the  Ninth  Street  yard  examined  the 
car  on  the  23d  of  September  at  Forbes  siding,  where  it  was  placed 
that  day  for  unloading,  as  above  stated,  and  found  the  draft  rigging 
out  of  order  and  the  lift  lever  defective,  so  that  the  car  would  not 
couple  automatically  by  impact;  that  the  car,  when  unloaded,  was 
shifted  to  another  siding  near  by,  where  it  remained  for  a  couple  of 
days,  when  it  was  moved  back  Uirough  the  Ninth  Street  and  Second 
Street  yards  to  the  Fulton  yard  for  repairs;  and  that  this  was  the 
nearest  point  at  which  the  needed  repairs  could  be  made,  as  there  were 
no  facilities  at  either  of  the  other  yards  named. 

In  view  of|  this  evidence  the  defendant  contended,  and  the  trial 
court  charged  the  jury  in  substance,  that  if  the  car  was  inspected  at 
the  Fulton  yard  and  found  in  good  order,  and  from  there  transferred 
to  the  Second  Street  yard  and  thence  to  Forbes  siding,  where  it  was 
discovered  by  defendant's  inspectors  to  be  in  a  defective  condition, 
and  if  the  car  was  not  thereafter  moved,  except  to  be  taken  to  the 
company's  shops  for  repairs,  and  such  movement  was  necessary,  be- 
cause it  was  impracticable  to  make  the  needed  repairs  at  the  place  where 
the  defects  were  discovered,  then  the  defendant  was  not  liable  for 
hauling  the  car  in  that  condition,  notwithstanding  the  fact  that  be- 
tween the  time  it  reached  the  Second  Street  yard  and  the  time  it  was 
placed  on  Forbes  siding  the  government's  inspectors  may  have  ob- 
served a  defect  in  the  car  which  the  company's  inspectors  discovered 
at  the  latter  point.  Thus  instructed,  the  jury  found  for  the  defend- 
ant on  the  first  count  of  the  declaration. 

To  sustain  these  rulings  and  the  resulting  verdict  in  its  favor  the 
defendant  relies  upon  an  amendment  to  the  Safety  Appliance  Act,  ap- 
proved April  14,  1910,  which  reads  as  fpllows : 

••Provided,  that  where  any  car  shall  have  been  properly  equipped,  as  pro- 
vided In  this  act  and  the  other  acts  mentioned  herein,  and  such  equipment 
shall  have  become  defective  or  insecure  while  such  car  was  being  used  by  such 
carrier  upon  its  line  of  railroad,  such  car  may  be  hauled  from  the  place  where 
such  equipment  was  first  discovered  to  be  defective  or  Insecure  to  the  nearest 
available  point  where  such  car  can  be  repaired,  without  liabiUty  for  the  pen- 
alties imposed  by  section  four  of  this  act,  *  *  *  if  such  movement  is  nec- 
essary to  make  such  repairs  and  such  repairs  cannot  be  made  except  at  such 
repair  point" 

The  original  Safety  Appliance  Act,  the  pertinent  provision  of 
which  has  remained  unchanged,  makes  it  unlawful — 

"for  any  such  common  carrier  to  haul  or  permit  to  be  hauled  or  used  on 
its  line  any  car  used  in  moving  interstate  traffic  not  equipped  with  couplers 
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coupling  automatically  by  Impact,  and  which  can  be  uncoupled  without  tbe 
necessity  of  men  going  betwe^i  the  ends  of  the  cars." 

That  the  duty  thus  imposed  is  absolute  and  unconditional  has  been 
put  beyond  question  by  repeated  decisions.  St.  L.,  I.  M.  &  S.  Ry. 
Co.  V.  Taylor,  210  U.  S.  281,  28  Sup.  Ct.  616,  52  L.  Ed.  1061 ;  C,  B. 
&  Q.  Ry.  Co.  V.  United  States,  220  U.  S.  559,  31  Sup.  Ct.  612,  55  L 
Ed.  582;  Delk  v.  St.  L.  &  S.  F.  R.  Co.,  220  U.  S.  580,  31  Sup.  Ct 
617,  55  L.  Ed.  590.  The  performance  of  this  duty  is  not  excused  by 
the  exercise  of  reasonable  care.  United  States  v.  Southern  Pacific 
Co.,  169  Fed.  407,  94  C.  C.  A.  629.  The  degree  of  diligence  required 
by  the  statute  is  of  the  highest  order,  and  any  failure  to  comply 
therewith  must  necessarily  subject  the  railroad  company  to  the  penalty 
prescribed.  Atlantic  Coast  Line  R.  Co.  v.  United  States,  168  Fed. 
175,  94  C.  C.  A.  35.  Whether  a  defendant  carrier  knew  its  cars  were 
out  ofj  order  or  not  is  immaterial ;  its  duty  was  to  know  they  were 
in  order  and  kept  in  order  at  all  times.  C,  B.  &  Q.  Ry.  Co.  v.  United 
States,  170  Fed.  556,  95  C.  C.  A.  642.  It  is  no  defense,  to  an  action 
against  a  railroad  company  for  using  cars  on  which  the  couplers 
were  so  out  of  order  as  to  necessitate  men  going  between  the  cars, 
that  the  company  used  due  diligence  to  keep  the  couplers  in  good 
repair.  Wabash  R.  Co.  v.  United  States,  172  Fed.  864,  97  C.  C. 
A.  284. 

Without  multiplying  citations,  it  is  sufficient  to  say  that  the  original 
act  as  construed  by  the  courts  made  the  carrier  liable  for  any  and 
every  movement  on  its  line,  in  interstate  commerce,  of  a  car  whose 
coupling  apparatus  was  out  of.  order.  Under  no  circumstances  could 
such  a  car  be  hauled  or  used  without  violating  the  statute;  and  the 
penalty  was  incurred,  when  a  car  was  moved  in  a  defective  condi- 
tion, even  if  the  carrier  had  been  vigilant  to  discover  the  defect  and 
was  actually  unaware  of  its  existence.  Indeed,  it  was  the  severity 
of  this  absolute  prohibition,  which  did  not  exempt  the  necessary  move- 
ment to  a  repair  shop,  that  led  to  the  remedial  amendment  above 
quoted.  But  the  relief  thereby  granted  is  limited  by  its  express  terms 
and  manifest  intent,  and  there  is  no  warrant  for  its  further  extension. 
It  permits  the  transfer  without  penalty  of  a  disabled  car  to  "the 
nearest  available  point"  where  it  can  be  repaired,  provided  such  trans- 
fer is  necessary  because  the  defects  cannot  be  remedied  at  the  point 
where  they  are  first  discovered,  and  that  is  the  only  movement  which 
does  not  subject  the  carrier  to  liability. 

We  are  therefpre  of  opinion  that  the  amendment  fails  to  furnish 
a  defense  to  the  cause  of  action  here  considered.  For  the  purposes 
of  this  case  it  may  be  assumed  that  the  defendant  was  not  liable, 
under  the  amended  law,  for  hauling  the  car  in  question  from  Forbes 
siding,  where  its  employes  discovered  the  defects  to  which  they  testi- 
fied, to  the  repair  track  in  Fulton  yard,  where  the  car  was  put  in  order. 
But  the  movement  of  which  the  government  complains,  and  in  re- 
spect of  which  the  refused  instruction  was  requested,  was  the  move- 
ment two  days  before  from  the  Second  Street  yard  to  the  place  of 
unloading,  and  it  is  not  pretended  that  the  car  was  then  moved  for 
the  purpose  of  repairs,  or  in  any  other  than  commercial  service.   This 
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being  so,  if  the  coupling  apparatus  was  out  of  order  and  unworkable 
when  that  movement  occurred,  the  defendant  was  liable,  although 
ignorant  o£  the  defects,  and  the  amendment  affords  no  protection. 
C,  B.  &  Q.  R.  Co.  V.  United  States,  211  Fed.  12,  127  C.  C.  A.  438; 
United  States  v.  T.  &  B.  V.  Ry.  Co.,  211  Fed.  448,  128  C.  C.  A.  120. 
In  these  recent  cases,  which  involved  facts  of  marked  similarity  to 
those  now  under  review,  the  same  conclusion  is  reached  as  to  the 
positive  duty  imposed  by  the  statute  and  the  limited  scope  of  the 
amendment.  Without  repeating  the  argument,  we  are  constrained 
to  hold  that  the  government  was  entitled  to  the  requested  instruction, 
and  that  its  refusal  was  reversible  error. 

[2]  The  undisputed  facts  upon  which  the  second  count  of  the 
declaration  is  based  are  briefly  as  follows:  The  defendant,  on  the 
date  above  named,  moved  a  train  or  "drag"  of  55  cars  firom  the  Ful- 
ton yard  in  Richmond,  over  the  main  line  of  its  railway,  to  the  Albe- 
marle paper  plant,  a  distance  of  about  two  miles.  In  making  this 
movement  the  automatic  brakes  were  coupled  up  and  in  use  only  on 
the  first  12  cars  of  the  train,  but  not  coupled  up  and  used  on  the  other 
43  cars.  This  operation  was  what  is  known  as  a  "transfer" ;  that  is, 
the  movement  of  a  considerable  number  of  cars  coupled  together  from 
the  Fulton  yard,  where  trains  were  broken  up,  to  the  Second  Street 
yard,  where  they  were  sorted  out  for  delivery  to  other  yards  and 
sidings  in  the  city.  The  cars  so  associated  fior  this  purpose  are  called 
a  "drag,"  as  no  caboose  is  attached  and  the  cars  are  hauled  by  a 
transfer  engine. 

At  the  time  this  movement  took  place  the  Safety  Appliance  Law,  as 
modified  by  an  authorized  order  of  the  Interstate  Commerce  Com- 
mission, required  that  any  train  operated  with  power  or  train  brakes 
should  have  such  brakes  used  and  operated  on  not  less  than  85  per 
cent,  of  the  cars  composing  such  train,  which  concededly  was  not  done 
in  this  instance.  The  defendant,  however,  contended  that  this  re- 
quirement did  not  apply  to  the  hauling  of  a  train  or  "drag"  of  cars 
in  transfer  service,  and  therefore  the  facts  shown  did  not  charge  it 
with  liability.  The  trial  court  overruled  this  contention,  and  the  jury 
under  instructions  found  a  verdict  for  the  government.  The  correct- 
ness of  this  ruling  has  lately,  and  since  this  case  was  argued,  been 
fully  upheld  by  two  decisions  of  the  Supreme  Court  United  States 
V.  Erie  Railroad  Co.,  237  U.  S.  402,  35  Sup.  Ct.  621,  59  L.  Ed. 
1019,  and  United  States  v.  Chicago,  Burlington  &  Quincy  Railroad 
Co.,  237  U.  S.  410,  35  Sup.  Ct.  634,  59  L.  Ed.  1023,  rendered  in  May, 
1915.  The  case  at  bar  is  clearly  covered  by  these  decisions,  and  the 
question  involved  is  no  longer  open  to  discussion. 

It  follows  that  the  judgment  in  favor  ofi  the  defendant  upon  the 
first  count  of  the  declaration  must  be  reversed,  and  the  case  remanded 
for  further  proceedings  upon  that  count  in  accordance  with  this 
opinion.  The  judgment  in  favor  of  the  government  upon  the  second 
count  is  affirmed. 
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(226  Fed.  688) 

ADAMS  V.  BROWN  et  aL 

In  re  COLLINS. 

(Circuit  0)urt  of  Appeals,  Fourth  CJlrcult    September  14,  1915.) 

No.  1337. 

L  Bankruptcy  ^=»341 — Obdbbs — Effect. 

Two  petitions  In  bankruptcy,  one  against  a  partnership  and  the  other 
against  a  member  of  the  firm,  were  referred  to  the  same  referee  and  con- 
solidated under  a  Joint  title.  Numerous  claims,  some  against  the  firm 
and  some  against  the  member  personally,  were  filed,  and  the  referee,  wbo 
listed  the  claims  Indiscriminately,  entered  an  order  allowing  them.  Held 
that,  as  the  personal  estate  was  not  liable  for  partnership  claims,  the 
order  of  allowance  was  not  an  allowance  of  claims  of  creditors  against 
both  estates,  but  only  against  that  estate  which  they  proved,  so  where 
petitioners,  though  their  claim  was  both  against  the  partnership  and  tbe 
member,  only  proved  against  the  partnership,  their  claim  against  tbe 
member  was  not  allowed. 

[Ed.  Note. — For  other  cases,  see  Banlcruptcy,  Cent  Dig.  ff  516,  52S; 
Dec.  Dig.  <S=»341.J 

2.  Bankbuptct  e=»330 — Claims — Proof  of  Claim& 

Petitioners,  who  had  a  claim  against  a  partnership  on  a  note  whldi  was 
Indorsed  by  one  member  of  the  firm,  as  well  as  on  an  open  account,  filed 
proof  of  claim  upon  bankruptcy  of  the  partnership  and  the  member, 
which  Included  both  Items  and  did  not  indicate  that  petitioners  had  any 
claim  against  the  member,  except  as  a  member  of  the  firm,  or  show  his 
individual  bankruptcy.  Held  that,  notwithstanding  the  note  indorsed  by 
the  member  was  attached  to  the  claim,  there  was  no  proof  of  dalm 
against  the  Individual  estate  of  the  member. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  (3ent  Dig.  §{  517,  519,  521; 
Dec.  Dig.  <S=»330.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Parkersburg,  in  Bankruptcy ;  Aistoa 
G.  Dayton,  Judge. 

In  the  matter  of  the  bankruptcy  of  Creed  Collins  individually  and 
as  a  member  of  the  partnership  of  the  Collins  Company.  Petition  by 
Miles  M.  Brown  and  George  R.  Hill,  late  partners  trading  as  Brown 
&  Hill,  against  Homer  Adams,  as  trustee.  From  a  decree  reversing 
the  decision  of  the  referee,  the  trustee  appeals.    Decree  reversed. 

S.  A.  Powell  and  Sherman  Robinson,  both  of  Harrisville,  W.  Va., 
for  appellant. 

W.  B.  Maxwell  and  E.  L.  Maxwell,  both  of  Elkins,  W.  Va.,  for  ap- 
pellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

KNAPP,  Circuit  Judge.  On  the  8th  of  October,  1908,  Creed  Col- 
lins was  adjudicated  bankrupt  both  as  an  individual  and  also  as  a 
member  of  tbe  partnership  known  as  the  Collins  Company,  composed 
of  Creed  Collins,  Charles  W.  Sprinkle,  and  Elbert  M.  Bonner.  At  the 
first  meeting  of  creditors  on  the  26th  of  that  month,  the  appellant, 
Homer  Adams,  was  appointed  trustee,  and  numerous  claims  were 
proven  and  allowed  generally  by  the  referee  in  bankruptcy,  without 
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distinction  between  claims  against  Collins  individually  and  those 
against  the  partnership.  The  following  is  the  proof  of  debt  then  made 
by  the  appellees.  Brown  &  Hill : 

"In  tbe  Matter  of  Greed  Collins  as  an  Individual  and  as  a  Member  of  the 
Partnership  of  the  Collins  Company,  Composed  of  Creed  Collins,  Charles 
W.  Sprinkle,  and  Elbert  M.  Bonner,  Bankrupt. 

"In  Bankruptcy. 

"At  Elkins,  In  Randolph  county,  in  the  Northern  district  of  West  Virginia, 
on  the  24th  day  of  October,  A.  D.  1908,  came  Miles  M.  Brown,  of  Elkins,  in 
the  county  of  Randolph,  in  said  Northern  district  of  West  Virginia,  and 
made  oath  and  says:  That  Creed  Collins,  as  a  member  of  the  firm  of  the 
Collins  Company,  composed  of  Creed  Collins,  Charles  W.  Sprinkle,  and  Elber.t 
M.  Bonner,  the  person  by  whom  a  petition  for  adjudication  of  bankruptcy  has 
been  filed,  was  at  and  before  the  filing  of  said  petition,  and  still  is,  justly  and 
truly  indebted  to  the  firm  of  Brown  &  Hill,  which  firm  is  composed  of  de- 
ponent and  George  R.  Hill,  and  that  said  firm  of  Brown  &  Hill  is  engaged  in 
business  at  Montes,  in  said  county  and  district,  and  that  said  Collins  Company 
was  at  and  before  the  filing  of  said  petition  and  still  is  justly  indebted  to  said 
firm  of  Brown  &  HiU  in  the  sum  of  $2,041.40,  evidenced  by  a  negotiable  note 
bearing  date  March  6,  A.  D.  1908,  payable  60  days  after  the  date  thereof  at 
the  Farmers*  &  Merchants*  Bank  of  Pennsboro,  Pennsboro,  W.  Va.,  protested 
at  maturity  and  protest  fees  thereon,  amounting  to  the  sum  of  $1.55,  making 
the  aggregate  amount  of  said  note  and  protest  fees  the  sum  of  $2,042.59,  with 
interest  thereon  from  the  5th  day  of  May,  A.  D.  1908.  Also  in  the  further  sum 
of  $253.50  evidenced  by  an  open  account  for  one  car  load  of  hemlock  lumber 
shipped  by  said  Brown  &  Hill  to  said  Collins  Company  on  April  24,  A.  D.  1908, 
payable  60  days  after  date,  but  subject  to  a  credit  by  the  freight  thereon, 
amounting  to  the  sum  of  $51,  making  the  balance  due  upon  said  account  the 
sum  of  $202.50,  as  of  June  24,  A.  D.  1908,  and  with  interest  thereon  from  said 
date  last  aforesaid.  That  no  part  of  said  debts  have  been  paid,  oixd  that  no 
note  has  been  received  for  said  account,  or  any  judgment  rendered  for  said 
note  or  said  account  That  there  are  no  set-offs  or  counterclaims  to  the  same, 
nor  have  said  Brown  &  Hill,  nor  any  person  to  their  order  or  to  the 
knowledge  or  belief  of  affiant,  or  for  the  use  of  said  Brown  &  Hill,  had  or 
received  any  manner  of  security  for  the  said  debts  whatever. 

"[Signed]    Miles  M.  Brown,  Affiant.** 

At  a  meeting  of  creditors  on  June  21,  1909,  the  order  of  October 
26,  1908,  allowing  the  claims  generally,  was  set  aside,  and  two  orders 
entered,  which  in  effect  (1)  reallowed  the  original  claims  with  the  ad- 
dition of  interest,  which  had  not  been  at  first  included,  and  (2)  sep- 
arated the  claims  into  two  classes,  namely,  those  proven  against  the 
individual  estate  of  Collins  and  those  proven  against  him  as  a  mem- 
ber of  the  Collins  Company.  As  the  claim  of  Brown  &  Hill  was  re- 
garded as  proven  only  against  Collins  as  a  member  of  the  firm,  it  was 
listed  with  the  partnership  proofs,  and  was  not  then  or  thereafter 
recognized  by  the  trustee  as  proven  against  Collins  individually. 

In  the  course  of  administration,  and  at  meetings  regularly  called  for 
that  purpose,  dividends  amounting  in  all  to  65  per  cent,  were  allowed 
from  the  individual  estate  of  Collins,  but  it  turned  out  that  the  assets 
of  the  partnership  were  sufficient  for  only  a  nominal  dividend.  In 
this  situation.  Brown  &  Hill  claiming  the  right  to  dividends  from  the 
individual  estate  under  their  original  proof  of  debt,  and  the  trustee 
denying  their  right  to  such  dividends,  the  matter  was  referred  to  the 
referee,  who  decided,  in  May,  1913,  that  the  proof  made  by  Brown 
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&  Hill  was  insufficient  as  a  proof  of  claim  against  the  individual  es- 
tate and  ordered  that  the  same  be  not  allowed  to  participate  in  the 
distribution  of  the  proceeds  of  the  individual  property  of  Collins  until 
all  the  individual  claims  proven  and  allowed  against  him  had  been 
paid  in  full.  Afterwards,  and  on  or  about  the  1st  of  August,  1913, 
Brown  &  Hill  filed  their  petition  in  the  District  Court  for  an  order 
directing  the  referee  "to  restore  your  petitioners  to  all  their  rights 
under"  the  order  of  October  26,  1908,  which  allowed  generally  the 
claims  proven  and  filed  on  that  day,  and  to  further  direct  the  payment 
to  them  of  their  proper  dividends  from  the  personal  assets  of  Collins. 
The  District  Court,  after  hearing,  reversed  the  order  of  the  referee,  so 
far  as  it  related  to  the  amount  due  on  the  note  of  the  Collins  Company, 
and  referred  the  matter  back  with  instructions  to  allow  that  portion 
of  the  claim  to  share  in  the  distribution  of  the  individual  assets  of 
Collins  as  well  as  in  the  distribution  of  the  assets  of  the  Collins  Com- 
pany.   From  this  decision  the  trustee  appealed  to  this  court. 

[1,2]  The  whole  controversy  turns  upon  the  proof  of  debt  by 
the  appellees,  above  set  forth,  and  the  rights  secured  to  them  when 
their  claim  was  "allowed"  in  the  order  of  October  26,  1908,  and  all 
other  questions  may  be  disregarded.  The  learned  District  Judge  says 
in  his  opinion,  after  reciting  the  various  steps  prior  to  the  making  of 
this  order: 

*'No  objection  to  this  claim  was  at  the  time  made,  and  thereupon  U^ 
referee  entered  an  order  aUowlng  the  full  amount  thereof  of  both  note  and 
open  account  against  the  personal  estate  of  Greed  CoUins." 

If  this  was  true  as  a  matter  of  fact,  or  if  such  was  the  legal  eflFect 
of  the  order  then  made  by  the  referee,  the  court  below  was  right  in 
holding  that  Brown  &  Hill  are  entitled  to  their  distributive  share  of 
the  bankrupt's  individual  estate.  But  we  are  unable  to  see  how  this 
construction  can  be  given  to  the  order  in  question,  and  the  conten- 
tion of  the  appellees  rests  upon  no  other  basis.  What  happened  was 
this :  There  were  two  petitions  in  bankruptcy,  one  against  Collins  in- 
dividually, the  other  against  the  partnership.  Both  were  referred  to 
the  same  referee  and  consolidated  under  a  joint  title.  Numerous 
creditors  were  present  at  the  first  meeting,  some  with  claims  against 
Collins  personally,  others  with  claims  against  the  firm  of  which  he  was 
a  member.  Proofs  of  debt  to  a  large  amount  in  the  aggregate  were 
made  by  both  classes  of  creditors,  and  the  referee  entered  an  order 
which  begins  with  stating  that  "the  following  is  a  list  of  creditors 
who  have  this  day  proven  their  claims,"  lists  the  creditors  indiscrimi- 
nately by  name,  residence,  and  amount  of  debt,  and  concludes  by 
saying : 

"There  being  no  objection  to  any  of  the  above  claims,  they  are  hereby  al- 
lowed." 

Taking  into  account  the  language  of  this  order  and  the  circum- 
stances under  which  it  was  made,  it  seems  to  us  entirely  unwarranted 
to  ascribe  to  it  the  eflFect  of  making  the  proof  of  a  partnership  debt 
operate  also  as  proof  of  a  debt  against  Collins  individually.    In  point 
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of  fact  Collins  was  liable  upon  the  note  in  question  in  both  capacities, 
for  it  was  made  by  his  firm  and  personally  indorsed  by  him,  and  the 
holders  had  the  undoubted  right  to  prove  their  claim  against  the  firm 
which  made  the  note  and  also  against  the  individual  member  who  in- 
dorsed it.  But  it  does  not  follow,  and  we  perceive  no  ground  upon 
which  it  can  be  held,  that  proof  which  was  limited  to  a  statement  of  the 
partnership  obligation  of  the  maker  can  be  accepted  and  treated  as 
proof  against  the  indorser.  When  the  referee  allowed  the  claims 
proven  at  this  meeting,  he  allowed  them  simply  as  they  were  proved, 
whether  against  the  individual  or  the  partnership.  If  a  creditor 
proved  a  claim  against  Collins  personally  it  was  allowed  as  such,  and 
if  proof  was  made  of  a  partnership  claim  it  was  so  allowed,  and  not 
otherwise.  It  seems  plain  to  us  that  the  referee  allowed  and  intended 
to  allow  the  claims  presented  according  to  the  proof  made  by  the  re- 
spective creditors,  and  that  the  order  of  allowance  did  not  and  could 
not  have  the  effect  of  so  enlarging  or  extending  the  proof  made  by 
any  creditor  as  to  clothe  him  with  rights  not  set  forth  or  asserted  in 
his  proof  of  debt. 

That  the  proof  made  by  appellees  is  limited  to  a  partnership  ob- 
ligation seems  evident  upon  inspection.  It  contains  nothing  from 
first  to  last  which  suggests  the  intention  to  prove  a  claim  against  Col- 
lins individually,  as  an  indorser  of  the  note  described  in  the  affi- 
davit, and  all  the  matters  stated  in  the  several  allegations  have  refer- 
ence solely  to  a  partnership  liability.  The  name  of  Collins  is  not 
mentioned  in  the  description  of  the  note,  and  there  is  no  indication  in 
the  proof  of  debt  filed,  aside  from  the  title,  that  they  had  any  claim 
against  CoUins,  except  as  a  member  of  the  Collins  Company,  or  even 
that  he  was  individually  bankrupt.  It  will  be  observed  that  the  claim 
consists  of  two  items,  a  note  of  the  Collins  Company,  and  an  open 
account  for  lumber  sold  and  delivered  to  that  firm.  There  is  no 
pretense  that  Collins  was  personally  liable  for  the  open  account, 
though  he  was  in  fact  liable  on  the  note  because  of  his  individual 
indorsement. 

In  the  proof  of  appellees  no  distinction  is  made,  with  respect  to 
the  liability  of  Collins,  between  these  two  items,  and  no  intimation  ap- 
pears that  the  appellees  sought  to  make  him  personally  liable  for 
one  part  of  their  debt  any  more  than  the  other.  It  is  manifest,  there- 
fore, that  if  this  was  a  sufficient  proof  of  personal  Hability  on  the 
note  it  was  equally  so  as  to  the  open  account,  and  it  necessarily  fol- 
lows, if  the  contention  of  appellees  is  well  founded,  that  the  referee 
allowed  as  a  claim  proven  against  ColHns  individually  the  amount  of 
the  open  account  for  which  it  is  conceded  he  was  never  in  any  way 
responsible.  It  is  true  that  the  note  was  attached  to  the  proof,  and 
the  note  showed  that  Collins  had  individually  indorsed  it ;  but  his  lia- 
bility as  an  indorser,  a  liability  of  entirely  distinct  nature  from  that 
of  a  maker,  was  not  proved,  as  the  Bankruptcy  Act  requires  a  claim 
to  be  proved,  by  merely  attaching  the  note  to  the  affidavit,  when  the 
affidavit  itself  in  no  way  purported  or  attempted  to  establish  an  in- 
dividual claim  against  him  because  of  his  indorsement.  For  aught 
that  appears  the  appellees  could  have  proved  a  claim  against  Col- 
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lins  individually  as  indorser  of  the  note,  if  they  had  desired  to  do 
so;  but  they  chose  for  some  reason,  perhaps  from  mere  inadver- 
tence or  oversight,  to  limit  their  proof  respecting  the  note  to  a  claim 
of  partnership  liability,  and  there  is  no  warrant  for  the  courts  to  so 
expand  it  as  to  accord  to  them  rights  which  they  did  not  originally 
assert.  They  must  be  held  to  have  proved  only  a  partnership  debt 
and  are  not  entitled  on  that  proof  to  share  in  the  distribution  of  the 
bankrupt's  individual  estate. 

It  follows  that  the  decree  appealed  from,  so  far  as  it  directs  that 
the  appellees  be  allowed  to  share  in  the  distribution  of  the  individual 
assets  of  Collins,  must  be  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Reversed. 


(226  Fed.  692) 

J.  H.  LANE  &  CO.  et  aL  ▼.  MAPLE  COTTON  MILLS  et  al.     J.  H.  LANB 

&  CO.  V.  HAMER  COTTON  MILLS  et  al.    TALLMAN  v.  DILLON 

COTTON  MILLS  et  al. 

(Circuit  Court  of  Appeals,  Fourth   Circuit.     September  14,   1915.) 

No6.  1362-1364. 

1.  cobporations    ^=»584— sale    of    as8st&— subsequent    consoudation— 

Statutes. 

Tbe  South  Carolina  statutes  authorize  a  majority  of  the  stockholders 
to  dissolve  a  corporation  and  to  sell  its  assets,  but  make  no  provisioQ 
for  the  consolidation  of  coriKjrations.  The  majority  stockholders  of  three 
cotton  mills,  with  an  aggregate  indebtedness  of  over  ^500,()(X),  without 
credit,  and  in  need  of  capital  over  the  objection  of  minority  stockholders, 
directed  a  sale  of  their  assets  and  a  dissolution,  and  upon  a  sale  at 
public  auction  where  the  minority  stockholders  had  <^portunity  to  bid, 
bought  them  in  and  assigned  their  bids  to  a  corporation  wliich  they  had 
organized,  which  was  to  issue  certificates  of  indebtedness  for  the  in- 
debtedness of  the  old  corporations  and  for  a  working  capital,  and  its 
own  stock  for  that  of  the  old  corporations.  Held,  on  bill  to  set  aside  the 
sale,  that  in  such  case  the  majority  acted  for  the  corporation,  and  were 
trustees  for  all  the  stockholders,  and  could  not  use  their  power  for  their 
own  advantage  to  the  detriment  of  the  minority,  but  that  it  could  not 
be  said  that  their  discretion  did  not  extend  to  the  sale  and  practical  con- 
solidation. 
[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  ff  2343-2347; 
Dec.  Dig.  e=»584.] 

2.  Corporations  ^=>584r-SALE  of  Assets— Bids. 

In  anticipation  of  a  sale  of  a  corporation's  assets,  any  number  of 
stockholders  may  combine  to  protect  themselves  by  bidding  at  the  sale, 
if  they  allow  all  other  stockholders  the  privilege  of  joining  with  them; 
but  they  cannot  deprive  other  stockholders  of  the  privilege  of  bidding 
in  common  to  prevent  a  sacrifice  of  the  property,  or  to  promote  a  merger 
as  a  means  of  procuring  money  and  credit  necessary  to  continue  the 
corporate  business. 

[Ed.  Note.--For  other  cases,  see  Corporaticms,  Ont  Dig.  H  2345- 
2:J47 ;   Dec  Dig.  <g=>584.] 

3.  Corporations  ^=»584— Sale  of  Assets— Setting  Sale  Aside. 

Minority  stockholders  were  not  in  a  position  to  set  aside  a  public  sale 
of  a  corporation's  assets  authorized  by  its  majority  stockholders  <m  the 

^zs>FoT  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  DigesU  k  lodezas 
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ground  that  It  did  not  bring  its  full  value,  where  their  notice  that  they 
would  contest  the  sale  had  the  effect  to  drive  off  bidders,  and  since  in- 
adequacy of  consideration  will  not  avoid  the  sale  where  no  advantage  is 
taken  of  the  minority  and  they  are  invited  to  and  able  to  bid. 

[Ed.  Note.--For  other  cases,  see  Corporations,  Cent.  Dig.  §§  2343-2347 ; 
Dec.  Dig.  «=»584. 

Rights  of  minority  stockholders  as  to  management  of  corporate  af- 
fairs, see  note  to  Wheeler  v.  Abilene  Nat  Bank  Bldg.  Co.,  89  C.  0.  A. 
482.] 

4.  Appeal  and  Erbor  €=»169— Review— Necessity  of  Objections. 

A  point  not  presented  to  the  court  below,  and  passed  on,  cannot  be 
considered  on  appeal. 

[Ed-  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1018- 
1034 ;    Dec.  Dig.  <S=>169.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  South  Carolina,  at  Charleston;  Henry  A.  M.  Smith, 
Judge. 

Bills  by  J.  H.  Lane  &  Co.  and  John  M.  Tallman  against  the  Maple 
Cotton  Mills  and  others,  by  J.  H.  Lane  &  Co.  against  the  Hamer  Cot- 
ton Mills  and  others,  and  by  John  M.  Tallman  against  the  Dillon  Cot- 
ton Mills  and  others.  Decree  for  defendants,  and  complainants  ap- 
peal.   Affirmed. 

Dean  Emery,  of  New  York  City  (Huger,  Wilbur  &  Guerard  and 
Wm.  C.  Miller,  all  of  Charleston,  S.  C,  and  William  H.  Fain,  Kellogg, 
Emery  &  Cuthell,  and  Earle  L.  Beatty,  all  of  New  York  City,  on 
the  brief),  for  appellants. 

H.  J.  Haynsworth,  of  Greenville,  S.  C,  and  J.  B.  Gibson,  of  Dillon, 

5.  C.  (Haynsworth  &  Haynsworth,  of  Greenville,  S.  C.  and  Gibson 
&  Muller,  of  Dillon,  S.'C,  on  the  brief),  for  appellees. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  This  appeal  is  from  a  decree  of  the  Dis- 
trict Court  refusing  to  set  aside,  at  the  instance  of  J.  H.  Lane  &  Co. 
and  John  M.  Tallman,  minority  stockholders,  a  sale  of  the  Dillon  Cot- 
ton Mills,  Maple  Cotton  Mills,  and  Hamer  Cotton  Mills,  made  in  pur- 
suance of  a  resolution  of  the  stockholders.  J.  H.  Lane  &  Co.  owned 
66  shares,  of  the  par  value  of  $6,600,  in  the  Maple  Cotton  Mills,  40 
shares,  of  the  par  value  of  $4,000,  in  the  Hamer  Cotton  Mills,  and  none 
in  the  Dillon  Cotton  Mills.  John  M.  Tallman  owned  10  shares,  of  the 
par  value  of  $1,000,  in  the  Maple  Cotton  Mills,  30  shares,  of  the  par 
value  of  $3,000,  in  the  Dillon  Cotton  Mills,  and  none  in  the  Hamer  Cot- 
ton Mills.  The  aggregate  capital  stock  of  the  three  mills  was  $344,800, 
and  the  aggregate  holdings  of  Lane  &  Co.  and  Tallman**  in  the  three 
mills  was  $14,600,  about  one  twenty-third  of  the  whole.  The  Dillon 
Cotton  Mills  and  Maple  Mills  were  located  at  Dillon,  and  the  Hamer 
Mills  at  Hamer,  about  six  miles  distant.  W.  M.  Hamer  was  president 
of  all  of  them.  The  following  statements  of  the  condition  of  the 
mills,  taken  from  the  books,  were  submitted  by  the  president  to  the 
stockholders  at  a  joint  meeting,  March  29,  1911 : 

^=:9For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Dillon  Cotton  Mills. 

General  Balance  Sheet,  August  31,  1910. 

AssGts 

Property  and  plant  * $181,706.68 

Inventories,  bills  receivable,  etc 88,165.10 

Due  by  banks 10;J25.73 

Deferred    1,062.99 

Total  $281,260.56 

LiabUlties. 

Capital  stock $146,300.00 

Bills  payable,  act*ounts,  etc 84.551.68 

Deferred 1,495.37 

Surplus 48,913.51 

Total $281,260.56 

Maple  Cotton  Mills. 

General  Balance  Sheet,  August  31,  1910. 

Assets. 

Property  and  plant $303,144.08 

Inventories,  bills  recelvaMe,  etc 165,332.83 

Due  by  banks 204219.^ 

Deferred    2,130,68 

Total $490,857.54 

Liabilities. 

Capital  stock $  98.500.00 

Bills  payable,  accounts,  etc 243.793.41 

Deferred    5,7ia78 

Surplus    142,817.35 

Total    $490,857.54 

Hamer  Cotton  Mills. 

General  Balance  Sheet,  July  1,  1910. 

Assets. 

Property  and  plant $256,734.79 

Other   assets 61,400.00 

Inventories   62,451.90 

Current   assets. 11.529.9S 

Deferred  assets ^ 3,686.98 

Total $395,803.65 

Capital  stock $100,000.00 

Due    stockhohlcrs 61.400.00 

Current    llal.iritlcs 211,029.13 

Deferred    liabilities 1,651.07 

Surplus    21,?23.4o 

Total   ^5,803.65 

On  their  face  these  statements  show  the  value  of  stock  to  be  above 
par.  But  the  testimony  of  the  president  was  to  the  effect  that  the  credit 
of  the  mills  was  such  that  the  debts  could  not  be  carried  without  his  per- 
sonal indorsement,  which  he  was  no  longer  willing  to  give.  There  was 
no  denial  of  this  precarious  condition  of  the  mills,  and  it  seems  to  us 
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the  pivotal  fact  in  the  case.  Confronted  with  depression  in  the  South- 
em  cotton  mill  industry,  with  an  aggregate  indebtedness  of  $548,237.44, 
which  the  mills  could  not  meet,  and  with  the  necessity  for  capital  to 
run  the  mills,  which  they  could  not  get,  the  stockholders  undertook  to 
devise  a  plan  which  would  avert  threatened  disaster  to  properties  which 
seemed  to  be  of  very  considerable  value  above  the  indebtedness.  The 
first  plan  undertaken,  under  the  leadership  of  Hamer,  the  president, 
was  a  consolidation  of  the  three  mills,  with  the  notion  that  the  consoli- 
dation would  reduce  expenses,  and  that  the  new  corporation  would  have 
credit  to  carry  the  indebtedness  and  provide  capital  for  running  ex- 
penses. This  scheme  was  entered  upon,  and  for  the  purposes  of  con- 
solidation a  new  corporation  was  chartered  and  organized  under  the 
name  of  the  EHllon  Mills ;  but  the  proposed  consolidation  was  enjoined 
by  the  District  Court,  at  the  instance  of  the  complainants  in  this  case 
on  the  ground  that  the  statutes  of  South  Carolina  made  no  provision 
for  consolidation  of  such  corporations. 

The  plan  of  dissolution  and  liquidation  was  then  undertaken,  and  on 
January  16,  1912,  the  stockholders  of  the  several  corporations  met  and 
passed  resolutions  directing  a  sale  of  all  the  corporate  assets,  and  liqui- 
dation and  dissolution  of  the  corporations  in  accordance  with  the  South 
Carolina  statute.  The  complainants  were  represented  by  counsel  and 
objected  to  the  resolution  providing  for  sale  and  dissolution  on  these 
grounds : 

"First,  that  it  is  not  planned  in  good  faith  to  go  out  of  business,  but  for 
the  real  purpose  of  transferring  the  assets  of  tiie  company  to  another  com- 
pany and  continuing  the  business;  second,  that  it  is  not  in  the  interest  of 
the  stockholders,  and  will  result  in  a  sacrifice  of  their  property." 

The  minutes  of  the  meetings  show  a  large  majority  of  the  stockhold- 
ers present.  No  objection  was  made  to  the  validity  of  the  proxies,  and 
none  is  alleged  in  the  bill.  The  complainants  applied  to  the  District 
Court  for  an  injunction  against  the  sale,  but  the  application  was  refus- 
ed ;  and  the  sales  were  made  at  public  auction  on  March  7,  1912 — the 
Dillon  Mill  plant  to  H.  J.  Haynsworth,  who  is  attorney  for  the  defend- 
ants, for  $50,000;  the  Maple  plant  to  W.  M.  Hamer,  for  $155,000;  and 
the  Hamer  plant  to  W.  T.  Bethea,  for  $190,000.  These  bids  were  all 
assigned  to  the  new  corporation,  the  Dillon  Mills,  and  the  property  was 
conveyed  to  it.  The  new  corporation  took  the  property  on  the  terms 
which  were  intended  to  be  effective,  had  the  original  plan  of  consolida- 
tion been  carried  out,  namely,  that  the  new  corporation  should  issue 
certificates  of  indebtedness  to  the  amount  of  $300,000  to  provide  for 
indebtedness  of  the  old  corporations,  which  could  not  be  paid,  and  for 
working  capital,  and  issue  its  own  stock  for  that  of  the  several  mills  at 
a  relative  valuation  based  on  the  book  value  of  the  old  stock.  The  com- 
plainants were  present  at  the  sale  and  gave  notice  that  its  validity  would 
be  contested. 

[  1  ]  The  appellants'  first  position  is  that  there  was  no  real  sale  and 
dissolution,  but  a  consolidation  contrary  to  the  law  of  the  state.  The 
statute  of  the  state  confers  on  the  majority  of  the  stockholders  the 
jxjwer  to  sell  the  assets  and  dissolve  the  corporation.  One  who  takes 
stock  in  a  corporation  in  the  state  does  so  in  the  face  of  the  statute,  and 
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takes  his  stock  subject  to  that  power  of  the  majority.  Judicial  author- 
ity does  not  extend  to  enjoining  the  exercise  of  a  right  conferred  by 
legislative  authority.  The  courts  cannot  pass  upon  the  question  of  ex- 
pediency of  dissolution  and  sale,  for  that  is  the  very  question  which  the 
Legislature  has  authorized  the  majority  of  the  stockholders  to  decide. 
Judicial  inquiry  is  limited  to  the  regularity  of  the  proceedings  and  the 
good  faith  of  the  majority.  In  such  an  inquiry  into  the  good  faith  of 
the  majority  a  guiding  principle  is  that,  in  taking  corporate  action 
under  the  statute,  the  majority  act  for  the  corporation,  are  therefore 
trustees  for  all  the  stockholders,  and  cannot  use  their  statutory  powers 
for  their  own  advantage  to  the  detriment  of  the  minority.  The  princi- 
ples stated  are  supported  by  many  authorities.  Windmuller  et  al.  v. 
Standard  Distilling  &  Distributing  Co.  (C.  C.)  114  Fed.  491 ;  Slattery  v. 
Greater  New  Orleans  Realty  &  Development  Co.  et  al.,  128  La.  871,  55 
South.  558;  Oglesby  v.  Attrill,  105  U.  S.  605,  26  L.  Ed.  1186;  Nashua 
Savings  Bank  v.  Anglo-American  Land,  Mortgage  &  Agency  Co.,  189  U. 
S.  221,  23  Sup.  Ct.  517,  47  L.  Ed.  782;  Equitable  Real  Estate  Co., 
Limited,  v.  National  Surety  Co.  et  al.,  133  La.  448,  63  South.  109. 

The  courts  cannot  say  tfiat  the  discretionary  power  of  the  majority 
conferred  by  the  statute  does  not  extend  to  the  dissolution  of  a  prosper- 
ous corporation,  or  to  a  dissolution  which  will  probably  result  in  practi- 
cal consolidation  by  the  purchase  of  the  property  by  another  corpora- 
tion. The  fact  that  the  state  has  not  provided  for  consolidation  without 
a  dissolution  of  the  corporation  and  sale  of  the  property  by  no  means 
implies  that  there  is  any  policy  of  the  state  against  dissolution  and  sale 
resulting  in  consolidation.  A  sale  by  trustees  carries  not  only  the  right, 
but  the  duty,  to  sell  to  anybody  who  offers  the  highest  price ;  and  it  is 
of  no  consequence  that  the  purchaser  intends  to  carry  the  property  into 
another  corporation,  and  pay  his  bid  by  the  stock  of  the  new  corpora- 
tion, if  the  i>ersons  entitled  to  the  proceeds  of  sale  agree  to  take  that  in 
payment.  It  is  true  that  the  dissolution  of  a  prosperous  corporation 
without  fair  reason  may  be  evidence  for  consideration  in  deciding 
whether  the  dissolution  was  not  entered  upon  for  a  fraudulent  purpose. 
So,  also,  where  no  just  cause  appears  for  dissolution  and  sale,  the  fact 
that  the  dissolution  and  sale  were  expected  to  result  in  merger  into 
another  corporation,  and  that  they  did  actually  so  result,  to  the  detri- 
ment of  the  minority  stockholders,  may  be  evidence  of  bad  faith. 

[2]  But  these  conditions  do  not  exist  here.  There  was  the  necessity 
for  money  and  credit  which  the  mills  could  not  obtain;  and  some 
change  was  absolutely  essential  to  the  conduct  of  the  business.  The 
plan  of  dissolution  and  sale  with  the  formation  of  a  new  corporation  to 
protect  the  property  from  sacrifice  at  the  sale  by  consolidation  may  not 
have  been  a  wise  one,  but  there  is  nothing  in  the  record  to  show  that  it 
was  not  taken  in  good  faith.  The  complainants  were  invited  to  join  in 
the  scheme  on  equal  terms  and  participate  in  any  advantage  which 
would  accrue  to  the  stockholders,  or  to  suggest  some  other  plan  of  re- 
lief. They  declined  to  co-operate  or  to  make  any  suggestion.  It  will 
hardly  be  denied  that  in  anticipation  of  a  sale  any  number  of  stockhold- 
ers have  a  right  to  combine  to  protect  themselves  by  bidding  at  the  sale, 
if  they  allow  all  other  stockholders  the  privilege  of  joining  with  them 
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in  the  enterprise.  When  no  effort  is  made  to  shut  him  out,  the  minority 
stockholder  can  claim  no  protection  except  competition  at  a  public  sate. 

The  cases  relied  on  by  appellants  gave  relief  to  the  minority  stock- 
holders on  the  ground  that  the  forms  of  law  had  been  used  by  the 
majority  to  get  an  advantage  for  themselves  at  the  expense  of  the 
minority.  Ervin  &  Others  v.  Oregon  Ry.  &  Nav.  Co.  (C.  C.)  27  Fed. 
625;  Jones  et  al.  v.  Missouri-Edison  Electric  Company  et  al.,  203 
Fed.  945,  122  C.  C.  A.  247;  Barrett  v.  Bloomfield,  6+  N.  J.  Eq.  425, 
54  Atl.  543.  There  is  language  in  Theis  v.  Spokane.  F.  G.  Co.,  34 
Wash.  23,  74  Pac.  1004,  which  lends  color  to  appellants'  position  that 
a  sale  is  invalid  merely  because  the  anticipated  and  actual  result  was 
consolidation ;  but  there  the  dissolution  was  to  be  made  of  a  prosper- 
ous corporation,  and  the  assets  turned  over  to  a  new  corporation  for 
the  sole  purpose  of  getting  rid  of  a  disagreeable  stockholder,  who  re- 
fused to  sell  his  stock.  Without  indorsing  the  doctrine  of  the  case, 
we  may  say  it  is  far  from  holding  that  a  corporation  which  cannot 
manage  its  debts  may  not  sell  at  public  auction  the  corporate  assets 
under  statutory  authority,  when  the  expected  result  of  the  sale  will 
be  such  consolidation  with  other  corporations  as  to  give  equal  oppor- 
tunity of  protection  to  all  stockholders,  and  a  new  corporation  strong 
enough  to  manage  the  indebtedness,  and  thus  prevent  suspension.  In 
Riker  v.  United  Drug  Co.,  79  N.  J.  Eq.  580,  82  Atl.  930,  Ann.  Cas. 
1913 A,  1190,  the  purpose  and  effect  of  the  scheme  proposed  was  to 
consolidate  a  prosperous  New  Jersey  corporation  with  a  corporation 
of  Massachusetts,  contrary  to  the  laws  of  New  Jersey.  It  is  of  some 
importance  to  observe  that  in  the  cases  relied  on  the  transfer  was  not 
made  as  in  this  instance  by  a  public  sale. 

It  does  not  appear  how  far  those  bidding  would  have  run  the  prop- 
erty; but  the  sales  were  open  and  fair,  and  everybody  was  free  to 
bid.  The  complainants  were  offered  the  opportunity  to  come  in  with 
the  majority;  but  they  were  not  compelled  to  do  so,  as  they  would 
have  been  in  case  of  consolidation  without  a  public  sale.  They  had  a 
right  to  stand  out  and  bid,  or  procure  other  bidders,  and  take  their  share 
of  the  proceeds  of  the  sale.  But  their  right  did  not  extend  to  the  point 
of  depriving  other  stockholders  of  the  privilege  of  bidding  in  common 
to  prevent  a  sacrifice  of  the  property,  or  to  promote  a  merger  as  a 
means  of  procuring  money  and  credit  necessary  to  continuation  of  the 
business.  Bowditch  v.  Jackson,  76  N.  H.  351,  82  Atl.  1014,  Ann.  Cas. 
1913 A,  366;  Werle  v.  Flint  Co.,  125  Wis.  534,  104  N.  W.  743. 

[3]  It  is  true  that  the  properly  did  not  bring  its  full  value.  But  the 
plaintiffs  are  not  in  a  position  to  have  the  sale  set  aside  on  that  ground, 
since  the  notice  given  by  them  that  the  sale  would  be  contested  would 
drive  off  bidders.  Inadequacy  of  consideration  will  not  avoid  a  sale, 
where,  as  in  this  case,  no  advantage  is  taken  of  the  parties  complaining, 
and  where  they  are  invited  to  unite  in  the  bidding,  and  are  present 
and  ^able  to  bid  in  their  own  interest. 

[4]  It  was  argued  in  this  court  that  the  sale  was  invalid,  because 
the  property  was  bid  off  by  the  trustees  and  their  attorney  at  a  sale 
made  by  themselves.  The  objection  would,  to  say  the  least,  be  of  most 
serious  import,  had  it  been  made  before  the  District  Court,  and  error 
assigned  in  the  court's  finding  on  it.    Michoud  et  al.  v.  Girod  et  al.. 
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.45  U.  S.  503,  11  L.  Ed.  1076;  Scottish-American  Mtg.  Co.  v.  Qowney, 
70  S.  C.  229,  49  S.  E.  569,  3  Ann.  Cas.  437;  McCallum  v.  Grier,  86 
S.  C.  162,  68  S.  E.  466,  138  Am.  St.  Rep.  1037.  But  the  sale  was 
treated  by  the  District  Judge  as  having  been  made  to  the  Dillon  Mills 
on  behalf  of  the  majority  stockholders,  and  his  opinion  gives  no  in- 
timation that  objection  was  made  on  the  ground  that  a  trustee  could 
not  bid  off  property  at  his  own  sale.  A  point  not  presented  to  the 
court  below,  and  passed  on,  cannot  be  considered  by  this  court.  Pine 
River  Logging  Co.  v.  United  States,  186  U.  S.  279,  22  Sup.  Ct.  920, 
46  L.  Ed.  1164;  Missouri  Pacific  Railway  Co.  v.  Fitzgerald,  160  U.  S. 
575,  16  Sup.  Ct.  389,  40  L.  Ed.  536. 
Affirmed. 


(226  Fed.  G9S) 

POWER  &  IRRIGATION  CO.  OF  CLEAR  LAKE  v.  BANK  OF  WOODLAND 

iet  al. 

(Circuit  C^urt  of  Appeals,  Ninth  Circuit    October  4,  1915.) 

No.  2499. 

Courts  ^=>312 — United  States  Courts — Jurisdiction — Assigned  Cause  of 
Action — "Chose  in  Action." 

Judicial  Code,  §  24  (Act  March  3,  1911,  c.  231,  36  Stat  1091  [Comp.  St 
1913,  §  991]),  provides  that  no  district  court  shall  have  cognizance  of  any 
suit,  except  uiK)n  foreign  bills  of  exchange,  to  recover  upon  any  chose  In 
action  In  favor  of  any  assignee  or  subsequent  holder,  unless  such  salt 
might  have  been  prosecuted  in  such  court  if  no  assignment  had  been  made. 
Civ.  Code  Cal.  §  16N8,  provides  that  a  contract  is  extinguished  by  its  re- 
scission.    Section  lti89  specifies  the  cases  in  which  a  party  may  rescbd, 
and  section  1(J91  provides  that  rescission,  when  not  effected  by  conseut, 
can  be  accomplished  only  by  the  use  of  reasonable  diligence  to  rescind 
promptly  and  to  restore  ever>i:hing  received  under  the  contract.    A  com- 
plaint in  two  counts  alleged  that  defendants  were  indebted  to  V.  for 
money  had  and  received,  and  that  V.  had  assigned  his  claim  to  plaintiff. 
The  third  count  alleged  that  defendants  agreed  to  sell  V.  certain  corporate 
stock,  to  be  paid  for  at  times  therein  specified ;    that  the  stoclc  was  to 
be  delivered  in  escrow  until  the  payments  provided  for  were  made;  tliat 
pursuant  to  the  agreement  V.  had  paid  certain  specified  sums;  that  whlie 
the  agreement  was  in  full  force  defendants  rescinded  it,  and  notified  V. 
thertH)f,  and  that  his  rights  and  privileges  had  terminated;    that  they 
tliercniK)n  received  the  stock  from  the  escrow  holder,  but  that,  notwitli- 
staudiug  the  rescission,  they  had  not  repaid  to  V.  or  to  plaintiff  any  of 
the  money  so  paid  by  V.;    and  tbat  V.  had  assigned  to  plaintiff  all  his 
claims  of  every  kind  growing  out  of  the  contract  and  its  alleged  rescission 
and  cancellatitm.     //(/(/,  that  the  real  basis  of  the  action  was  the  coii- 
trnct,  and  the  action  was  one  on  a  *Vhose  in  action,"  within  section  24, 
and   not  one  on  an  implied  obligation  to  repay  the  money  paid,  as  the 
complaint  did  not  show  on  its  face  that  the  contract  was  rescinded,  that 
defendants  had  ccnii)iied  with  the  conditions  essential  to  a  rescission,  or 
that  the  attempted  rescission  was   not  because  of  some  default  on  the 
part  of  V. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  865-675;  Dec. 
Dig.  <®=>ai2. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Chose  in  Action.] 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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• 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California ;  Maurice  T.  Dooling, 
Judge. 

Action  by  the  Power  &  Irrigation  Company  of  Clear  Lake  against 
Bank  of  Woodland  and  others.  The  action  was  dismissed  on  demur- 
rer (213  Fed.  109),  and  plaintiff  brings  error.    Affirmed. 

This  action  having  been  dismissed  by  the  court  below  on  demurrer  for  lack 
of  jurisdiction,  we  have  to  see  whether  the  complaint  brought  the  case  within 
its  jurisdiction. 

It  contains  three  counts.  The  first  alleges  the  incorporation  of  the  plain- 
tiff under  the  laws  of  the  state  of  Arizona  on  the  9th  day  of  April,  1913,  and 
the  incorporation  under  the  laws  of  the  state  of  California  of  the  defendants 
Bank  of  Woodland,  Capay  Ditch  Company,  and  Stephens  Agricultural  &  Live 
Stock  Company,  and  that  each  of  the  individual  defendants  is  a  resident  and 
citizen  of  California.  It  then  alleges  that  on  the  24th  of  March,  1912,  the 
defendants  became  indebted  to  one  Vandercook  in  the  sum  of  $167,429.30  for 
money  had  and  received  by  them  from  him,  and  that  while  the  defendants 
were  so  indebted  he,  for  a  valuable  consideration,  assigned  his  claim  and  de- 
mand to  the  plaintiff,  who  remains  the  lawful  owner  and  holder  thereof,  no 
portion  of  which  Indebtedness  has  been  paid,  and  that  the  whole  of  the 
principal  sum,  together  with  legal  interest  thereon  from  March  24,  1912,  re- 
mains due  and  owing  from  the  defendants  to  the  plaintiff. 

The  second  count  makes  the  same  allegations  respecting  the  incorporation 
of  the  plaintiff  and  the  defendant  companies,  and  the  citizenship  and  residence 
of  the  individual  defendants,  and  also  alleges  that,  on  or  about  March  24, 
1912,  the  defendants  became  indebted  to  Vandercook  in  the  sum  of  $117,127.79 
for  money  paid  out  and  expended  by  him  at  the  special  instance  and  request  of 
the  defendants,  and  to  and  for  their  use  and  benefit,  and  that  while  they  were 
so  Indebted  Vandercook,  for  a  valuable  consideration,  assigned  his  claim  and 
demand  therefor  to  the  plaintiff,  who  remains  the  lawful  owner  and  holder 
thereof,  no  portion  of  which  indebtedness  has  been  paid,  and  the  whole  of 
which  principal  sum,  as  well  as  interest  thereon,  remains  due  and  owing  from 
the  defendants  to  the  plaintiff. 

The  third  count  repeats  the  allegations  respecting  the  incorporation  of  the 
plaintiff  and  the  defendant  companies,  and  the  citizenship  and  residence  of 
the  individual  defendants,  and  further  alleges  that  on  the  19th  of  January, 
1907,  Vandercook  entered  into  an  agreement  in  writing  with  the  .defendants 
wherein  and  whereby  he  agreed  to  buy  and  the  defendants  to  sell  to  him  9,8G0 
shares  of  the  capital  stock  of  the  Yolo  County  Consolidated  Water  Company, 
a  corporation,  for  the  sum  of  $45  per  share,  payable  as  follows:  $91,250.00  on 
said  9th  (19th)  day  of  January,  1907,  and  the  balance  in  cash  and  bonds  as 
follows:  $3.33  per  share  In  gold  coin  on  the  15th  day  of  January,  1908,  $3.33 
per  share  In  gold  coin  on  the  15th  day  of  January',  1909,  and  the  balance, 
amounting  to  $258,750  In  the  bonds  of  a  certain  corporation  of  the  state  of 
California  known  as  the  Central  California  Power  Company ;  that  the  agree- 
ment further  provided  that  all  of  the  said  9,SG0  shares  of  the  capital  stock 
of  the  Yolo  County  Consolidated  Water  Company  should  be  proiieily  indors- 
ed and  placed  in  escrow  with  the  California  Safe  Deposit  &  Trust  Company,  a 
corporation  of  California,  as  escrow  holder,  to  be  delivered  as  specified ;  that 
all  of  the  said  bonds  of  the  Central  California  Power  Company  should  also  be 
placed  in  escrow  with  the  said  California  Safe  Deposit  «S:  Trust  Company  as 
soon  as  they  should  be  issued,  to  remain  with  the  Trust  Company  until  all 
cash  payments  provided  for  In  the  agreement  lietween  Vandercook  and  the 
defendants  should  be  fully  made,  and  until  the  said  bonds  should  have  a 
market  value  of  90  per  cent,  of  their  par  value,  and  upon  the  attaining  of 
that  value  the  Trust  Company  should  deliver  the  stock  of  the  said  Yolo  Coun- 
ty Consolidated  Water  Company  to  Vandercook  and  the  said  bonds  to  the 
defendants;  that  any  and  all  money  which  might  be  expended  by  the  Yolo 
County  Consolidated  Water  Comi)any  prior  to  the  delivery  by  the  escrow 
holder  to  Vandercook  of  the  said  stock,  for  permanent  betterments  or  improve- 
ments, or  for  the  acquisition  of  any  additional  property  required  for  a  water 
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system  and  for  the  storage  of  water,  should  be  repaid  to  the  'Yolo  County 
Consolidated  Water  Ck>mpany  by  Vandereook ;  that  Vandercook  might  pay  out 
to  persons  from  whom  contracts  or  options  were  held  by  the  Yolo  County 
Consolidated  Water  Company  the  moneys  due,  or  which  should  become  due 
thereon,  and  that  Vandercook  should  have  the  further  right  to  procure  ex- 
tensions of  such  options  or  any  of  them  to  such  time  as  would  fully  protect  in 
every  particular  the  then  existing  rights  of  the  said  company;   that  all  pay- 
ments for  such  extensions  made  by  Vandercook  should  be  made  In  the  name 
and  for  the  use  of  the  said  Yolo  County  Consolidated  Water  Company;   that 
the  shares  of  the  capital  stock  of  the  Yolo  County  Consolidated  Water  Com- 
pany so  placed  In  escrow  and  sold  to  Vandercook  should  not  be  subject  to  any 
indebtedne-    of  the  said  corporation,  or  to  any  lien  or  liability,  and  that  tbe 
said  Yolo  County  Consolidated  Water  Company  should  not  be  indebted  in 
any  sum  whatever  when  said  stock  should  be  finally  d^vered  as  provided  In 
the  agreement,  save  and  except  that  a  certain  bonded  indebtedness  of  the  said 
corporation  in  the  sum  of  $225,000,  then  outstanding,  together  with  Inter- 
est thereon  thereafter  to  become  due,  should  remain  a  liability  of  the  said  Yolo 
County  Consolidated  Water  Company;   that  should  Vandercook  fail  to  make 
any  additional  payments  of  principal  or  Interest  therein  provided,  at  the 
time  the  same  became  due,  or  should  fall  to  perform  his  part  of  the  agreement, 
he  should  lose  all  rights  to  purchase  the  property,  and  all  moneys  paid  there- 
on should  be  retained  as  a  consideration  for  the  execution  of  the  agreement,  and 
that  he  should  have  no  right  to  recover  any  portion  of  sudi  payments;  tMt 
Vandercook  should  pay  Interest  on  all  of  the  outstanding  bonds  of  the  Yolo 
County  Consolidated  Water  Company  as  the  same  should  thereafter  become 
due,  and  that  all  deferred  payments  on  the  purchase  price  of  the  stock  of  the 
said  Yolo  County  Consolidated  Water  Company  so  purchased  by  him  should 
bear  interest  at  the  rate  of  5  per  cent,  per  annum,  payable  semiannually, 
from  the  date  of  the  agreement;    that  all  net  income  of  the  Yolo  County 
Consolldatd  Water  Company  arising  from  Irrigation  or  otherwise  should  be 
applied  to  such  interest 

It  Is  further  alleged  in  the  complaint  that  Vandercook,  pursuant  to  the 
said  agreement,  paid  to  the  defendants  the  said  sum  of  $91,250,  $51,250  of 
which  was  paid  In  cash,  and  $40,000  In  533  shares  of  the  capital  stock  of  the 
Central  Counties  Land  Company,  a  corporation,  and  an  additional  $25  hi 
cash,  and  that  Vandercook  duly  delivered  to  the  California  Safe  Deposit  & 
Trust  Company  the  bonds  of  the  said  Central  California  Power  Company  in 
the  amount  of  $258,750,  and  the  defendants  duly  deposited  with  the  same 
Trust  Company  the  said  9,8(J0  shares  of  the  capital  stock  of  the  Yolo  County 
Consolidated  Water  Company;   that  thereafter  and  pursuant  to  the  agree- 
ment Vandercook,  on  the  29th  of  March,  1907,  paid  to  the  defendants  on  ac- 
count of  the  interest  due  on  said  bonds  the  sum  of  $2,194.37 ;  that  thereafter, 
and  on  the  22d  of  July,  1907,  Vandercook  paid  to  the  defendants  $8,320.75, 
being  the  amount  of  interest  then  due  on  the  purchase  price  of  said  stock,  at 
the  rate  of  5  per  cent,  per  annum,  pursuant  to  the  said  agreement;   that 
tbereafter,  to  wit,  on  the  18th  of  November,  1907,  Vandercook  paid  to  the 
defendants  $19,570.75,  being  all  Interest  then  due  oa  the  said  bonds  and  on 
the  purchase  price  of  said  stock,  and  all  interest  to  become  due  under  the 
contract  to  and  including  April  1,  1908;    that  the  said  Yolo  County  Consoli- 
dated Water  Company  paid  out  and  expended  for  the  acquisition  of  additional 
property  for  a  water  system  and  for  the  storage  of  water  $86,060.50,  sncn 
payments  being  made  at  various  specified  dates,  all  of  which  sums,  together 
with  interest  thereon,  were,  pursuant  to  the  terms  of  the  said  agreement,  and 
at  the  special  instance  and  request  of  the  defendants,  repaid  to  the  said  Yolo 
County  Consolidated  Water  Company  on  the  specified  dates;    that  while  the 
said  contract  was  in  full  force  and  effect,  the  defendants,  by  an  instrument 
In  writing  executed  and  delivered  to  Vandercook,  extended  the  time  within 
which  he  was  to  make  payments  of  all  sums  of  principal  and  Interest  provided 
for  In  the  contract  then  remaining  due  and  unpaid,  together  with  interest 
due  or  to  become  due  thereon,  until  and  including  Mardi  24,  1912. 

The  complaint  further  alleges  that  thereafter,  and  while  the  said  agree- 
ment of  January  19,  1907,  was  in  full  force  and  effect,  the  defendants  re- 
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sdnded  the  same,  and  notified  Vandercook  In  writing  of  such  rescission  and 
cancellation,  and  that  his  rights  and  privileges  thereunder  had  terminated, 
and  that  they  would  no  longer  be  bound  thereby,  and  that  the  defendants 
thereupon  received  from  the  said  escrow  holder  the  9,860  shares  of  the 
capital  stock  of  the  Yolo  County  Consolidated  Water  Company,  and  sold 
and  transferred  the  same  to  persons  other  than  Vandercook  and  the  plaintiff ; 
that  notwithstanding  the  said  rescission  of  the  said  contract,  the  defendants 
have  not  restored,  returned,  or  repaid  to  Vandercook  or  to  the  plaintiff  any 
portion  of  the  moneys  so  paid  to  them  under  the  agreement,  or  so  paid  to  the 
said  Yolo  County  Consolidated  Water  Company  at  the  request  of  the  defend- 
ants, nor  have  they  repaid  to  Vandercook,  or  to  the  plaintiff,  the  interest,  or 
any  part  thereof,  due  upon  any  of  the  said  moneys;  that  after  the  said  re- 
scission and  cancellation  of  said  contract,  to  wit,  on  the  21st  day  of  April, 
1913,  Vandercook  assigned  to  the  plaintiff  all  of  his  rights,  claims,  and  in- 
terest of  every  kind  against  the  defendants  growing  out  of  said  contract,  and 
its  alleged  rescission  and  cancellation,  of  all  of  which  claims  and  demands  the 
plaintiflP  remains  the  owner  and  holder ;  that  the  aggregate  amount  of  prin- 
cipal and  interest  due  upon  the  said  claims  so  assigned  to  the  plaintiff  amount- 
ed, at  the  time  of  the  filing  of  the  complaint,  to  $284,557.09,  for  all  of  which 
the  plaintiff  prays  judgment,  and  for  costs  of  suit. 

Charles  S.  Wheeler  and  John  F.  Bowie,  both  of  San  Francisco, 
Cal.,  for  plaintiff  in  error. 

A.  E.  Shaw,  Bert  Schlesinger,  S.  C.  Denson,  John  S.  Partridge, 
Alan  C.  Van  Fleet,  Denson,  Oooley  &  Denson,  and  Mastick  &  Par- 
tridge, all  of  San  Francisco,  Cal.,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  Section 
24  of  the  Judicial  Code  of  the  United  States,  provides,  among  other 
things,  as  follows: 

"No  district  court  shall  have  cognizance  of  any  suit  (except  upon  foreign  bills 
of  exchange)  to  recover  upon  any  promissory  note  or  other  chose  in  action 
in  favor  of  any  assignee,  or  of  any  subsequent  holder  if  such  instrument  be 
payable  to  bearer  and  be  not  made  by  any  corporation,  unless  such  suit 
might  have  been  prosecuted  in  such  court  to  recover  upon  said  note  or  other 
chose  in  action  if  no  assignment  had  been  made." 

In  Bushnell  v.  Kennedy,  76  U.  S.  (9  Wall.)  390,  19  L.  Ed.  736,  the 
Supreme  Court  expressly  declared  that  under  the  comprehensive  des- 
ignation "chose  in  action"  are  included  "all  debts  and  all  claims  for 
damajges  for  breach  of  contract,  or  for  torts  connected  with  contract." 

It  is  not  contended  that  if  this  action  is  based  upon  a  chose  in  action 
the  court  below  had  jurisdiction.  But  it  is  earnestly  insisted  on  the 
part  of  the  plaintiff  in  error  that  the  action  is  founded  upon  an  obliga- 
tion imposed  by  law,  the  argument  being  that  the  complaint  shows 
upon  its  face  that  the  contract  therein  set  out  was  rescinded  by  the  de- 
fendants in  error,  to  which  rescission  the  plaintiff  in  error  consented 
and  thereby  became  entitled  under  the  law  to  recover  tlie  moneys 
that  had  been  paid  by  his  assignor  under  the  contract. 

Sections  1689  and  1691  of  the  Civil  Code  of  California  provide  as 
f  oUow^s : 
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"Sec.  1680.  A  party  to  a  contract  may  rescind  the  same  in  the  following 
cases  only: 

"1.  If  the  consent  of  the  party  rescinding,  or  of  any  party  jointly  con- 
tracting with  him,  was  given  by  mistalie,  or  ol)tained  through  duress,  menace, 
fraud,  or  undue  influence,  exercised  by  or  with  the  connivance  of  the  party 
as  to  whom  he  rescinds,  or  of  any  other  party  to  the  contract  jointly  Inter- 
ested with  such  party; 

**2.  If,  through  the  fault  of  the  party  as  to  whom  he  rescinds,  the  con- 
sideration for  his  obligation  falls,  in  whole  or  in  part ; 

"3.  If  such  consideration  becomes  entirely  void  from  any  cause; 

**4.  If  such  consideration,  before  it  is  rendered  to  him,  fails  in  a  material 
resi>cct,  from  any  cause ;  or, 

'*5.  By  consent  of  all  the  other  parties." 

"Sec.  1601.  Rescission,  when  not  effected  by  consent,  can  be  accomplished 
only  by  the  use,  on  the  part  of  the  party  rescinding,  of  reasonable  diligence  to 
comply  with  the  following  rules: 

"1.  He  must  rescind  promptly,  upon  discovering  the  facts  which  entitled 
him  to  rescind.  If  he  Is  free  from  duress,  menace,  undue  influence,  or  disability, 
and  is  aware  of  his  right  to  rescind ;   and, 

**2.  He  must  restore  to  the  other  party  everything  of  value  which  he  has 
received  from  him  under  the  contract ;  or  must  offer  to  restore  the  same,  upon 
condition  that  such  party  shall  do  likewise,  unless  the  latter  is  unable  or 
positively  refuses  to  do  so." 

And  section  1688  of  the  same  Code  declares  that  "a  contract  is  ex- 
tinguished by  its  rescission." 

We  are  unable  to  sustain  the  contention  of  the  appellant  that  the 
complaint  shows  upon  its  face  that  the  contract  therein  set  out  was 
rescinded.  Of  course,  it  might  have  been  rescinded  by  the  consent  of 
the  respective  parties  to  it,  and  upon  such  rescission  it  would  have 
been  extinguished ;  but  so  far  from  the  complaint  showing  any  such 
consent  and  consecjuent  extinguishment,  it  shows  only  an  attempted 
rescission  on  the  part  of  the  defendants,  without  showing  the  grounds 
therefor.  By  the  express  provision  of  the  state  statute  referred  to, 
rescission,  when  not  effected  by  consent,  can  be  accomplished  only  by 
the  use  on  the  part  of  the  party  rescinding  of  reasonable  diligence  to 
comply  with  certain  prescribed  conditions,  one  of  which  is  the  restora- 
tion to  the  other  party  of  everything  of  value  which  he  has  received 
from  him  under  the  contract.  The  complaint  not  only  fails  to  show  a 
rescission  of  the  contract  by  the  consent  of  the  parties  thereto,  but 
fails  to  show  compliance  by  the  defendants  wdth  that  among  other 
conditions  prescribed  by  the  state  statute.  It  alleges,  after  setting  out 
certain  payments  by  the  plaintiff's  assignor : 

*'That  while  the  said  contract  was  in  full  foroe  and  effect,  the  defendants, 
by  an  instrument  In  writing?  exociited  and  delivered  to  Vandercook,  exteudwl 
the  time  within  which  he  was  to  make  payments  of  all  sums  of  princii)al  and 
interest  provided  for  in  the  contract,  then  remaining  due  and  unpaid,  to- 
^'other  with  interest  due  or  to  become  due  thereon,  until  and  including  March 
24,  1912.  •  •  ♦  That  thereafter  and  while  the  said  agreement  of  Janu- 
ary 19,  1007,  was  in  full  force  and  effect,  the  defendants  rescinded  the  same, 
and  notified  Vandercook  In  writing?  of  such  rescission  and  cancellation,  and 
that  his  rij^hts  and  privileges  thereunder  had  terminated  and  that  they 
would  no  longer  be  bound  thereby.'* 

It  may  be  that  such  attempted  rescission  by  the  defendants  was  be- 
cause of  some  default  or  defaults  of  the  plaintiff's  assignor.    There  is 
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nothing  to  the  contrary  in  the  complaint.  If  so,  and  the  defendants 
were  without  fault,  it  would  hardly  be  claimed  that  the  plaintiff  would 
be  entitled  to  recover  what  was  paid  by  its  assignor.  Joyce  v.  Shafer, 
97  Cal.  335,  ZZ7,  32  Pac.  320. 

We  agree  with  the  court  below  that  the  real  basis  of  the  action  as 
stated  in  the  complaint  is  the  contract  therein  set  out,  and  that  the 
proper  determination  of  the  controversy  between  the  parties  depends 
upon  the  actions  of  the  parties  thereunder  and  their  respective  de- 
faults, if  any  such  occurred. 

The  judgment  is  affirmed. 


(226  Fed.  703) 

BUCHLEB  V.  BLACK  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  4,  1915.) 

No.  2572. 

1.  Equity  <®=>274 — Pleading — Bill — ^Amendments. 

Where  complainant  filed  an  amendment  waiving  relief  prayed  on  the 
ground  of  the  invalidity  of  the  foreclosure  proceedings,  and  prayed  only 
that  the  purchasers  be  decreed  to  hold  as  trustees,  he  impliedly  affirmed 
the  legality  of  the  purchasers'  title. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent.  Dig.  §  566;  Dec.  Dig. 
<©=»274.] 

2.  MoBTOAGEs  ^=>516 — Foreclosure — Purchasers. 

On  foreclosure,  a  mortgagee  may  buy  in  the  property  sold  by  the  re- 
ceiver. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  §  1518;  Dec. 
Dig.  <g=>516.] 

3.  Corporations  ^=:»312 — Purchasers — Foreclosure  Sale. 

A  trustee  and  general  manager  of  a  mining  corporation,  vfho  did  his 
utmost  to  stave  off  foreclosure  of  a  mortgage,  may,  the  mortgage  hav- 
ing been  foreclosed,  bid  in  the  proiJerty  at  sale. 

[l^d.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1376-1386, 
13<S8-1392 ;   Dec.  Dig.  <g=»312.] 

4.  Corporations    ^=>209 — Stockholder's    Action — Laches — What    Consti- 

tutes. 

Where  the  trustee  and  general  manager  of  a  mining  corporation,  in 
conjunction  with  the  mortgagee,  acquired  the  cori)orate  property  at  fore- 
ck'Sure  sale,  shareholders  who  had  knowledge  of  the  purchase  cannot, 
three  years  thereafter,  the  purchasers  having  expended  large  sums  in 
developing  the  property,  demand  that  they  hold  it  in  trust  for  the  benefit 
of  the  coriJoration  for  particularly  in  cases  of  such  property  is  active 
diligence  required. 

[Ed.  Note.— For  other  cases,  see  Cori)orations,  Cent.  Dig.  §§  800,  807; 
Dec.  Dig.  <®=>209.J 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Jeremiah  Net- 
erer,  Judge. 

Bill  by  G.  J.  Buchler  against  W.  W.  Black  and  others.  From  a 
decree  for  defendants  (213  F.  880),  complainant  appeals.     Affirmed. 

The  Sunset  Copper  Mining  Company  was  a  con)oratlon  organized  under 
the  laws  of  Wasliington,  and  owned  several  mining  claims  in  that  state.     It 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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had  a  board  of  five  trustees,  one  of  whom  was  Judge  Black,  residing  In  the 
state  of  Washington.  The  other  four,  one  of  whom  was  the  presldwit,  resided 
at  Glens  Falls,  in  the  state  of  New  York.  In  1904  and  1905  the  corporation 
had  obtained  loans  from  Ellen  C.  Baldwin,  of  New  York,  In  the  sum  of  $29.- 
384.10,  which  it  used  in  improving  its  property,  and  to  secure  which  it  liad 
given  its  mortgages.  The  mortgages  were  assigned  to  Bell.  In  1907  Bell 
threatened  to  foreclose  the  mortgages  unless  the  other  stockholders  would  pay 
their  proportion  of  the  money  due  for  the  annual  assessments  upon  the  mining 
properties.  Black,  who  was  opposed  to  foreclosure,  went  to  New  York  and 
obtained  from  Bell  an  agreement  to  withhold  foreclosure  for  a  year.  At  the 
end  of  that  year,  Black  having  been  unable  to  provide  for  the  payment  of  the 
mortgage  debt.  Bell  prepared  and  sent  to  all  the  stockholders,  including  the 
appellant  herein,  a  circular  setting  forth  the  condition  of  the  company,  its 
debts,  and  its  need  of  money  to  do  assessment  work  and  obtain  patents,  and 
stating  that  the  company  was  in  danger  of  losing  its  property,  and  offering 
on  his  part  to  advance  his  pro  rata  if  other  stockholders  would  do  the  same, 
and  calling  attention  to  the  fact  tlrnt  a  receivership  was  threatened.  He  re- 
ceived practically  no  response  to  the  circular.  He  thereupon  wrote  to  Blads 
asking  liim  to  give  him  the  name  of  a  local  attorney  to  act  for  him  in  fore- 
closing the  mortgages.  Black  sent  him  the  names  of  several  attorneys,  and 
out  of  the  list  Bell  employed  Mr.  Sandidge,  and  thereupon  started  Ills  action 
in  the  superior  court  of  Snohomish  county,  Wash.,  of  which  court  Black  was 
the  judge.  In  his  complaint  Bell  set  forth  the  necessity  of  doing  the  assess- 
ment work  in  order  to  hold  the  mining  claims  and  the  danger  of  losing  the 
properties,  alleged  that  the  company  was  wholly  ins<4vent,  and  prayed  for 
the  appointment  of  a  receiver,  and  that  the  receiver  be  authorized  and  direct- 
ed to  sell  the  whole  or  such  portion  of  the  property  as  might  be  necessary  to 
I)ay  the  indebtedness  of  the  corporation.  He  also  alleged  facts  sufficient  to 
authorize  the  foreclosure  of  the  mortgages.  Black  was  also  a  cieditor  ot 
the  corporation  in  the  sum  of  $10,923.21,  as  well  as  a  trustee  and  a  stock- 
holder. The  com[)laint  and  summons  were  served  upon  the  president  of  the 
company  in  New  York,  who  acknowledged  in  writing  that  "due  and  timely 
senice''  was  made  upon  the  cor];)oration.  He  acknowledged,  also,  due  and 
timely  service  of  a  notice  of  the  application  for  the  appointment  of  a  receiver, 
in  which  notice  it  was  said  that  on  December  9,  1908,  or  as  soon  thereafter  as 
counsel  could  be  heard,  the  application  would  be  presented  to  the  court. 
Black,  being  interested  in  the  litigation,  was  disqualified  to  hear  the  suit  A 
neighboring  superior  Judge  was  called  in  for  that  purpose,  and  on  December 
10,  1908,  he  appointed  Fogarty  receiver.  On  January  30,  1909,  a  further  or- 
der was  made  appointing  Fogarty  permanent  receiver,  and  ordering  that  the 
bond  theretofore  given  by  Fogarty  as  temporary  receiver  be  continued  and 
remain  in  force  as  his  bond  as  permanent  receiver.  Black  employed  an  at- 
torney, D.  W.  Locke,  to  appear  for  and  represent  the  corporation  in  the  fore- 
closure suit,  and  Locke  made  formal  appearance  for  the  company  and  repre- 
sented it  upon  the  trial,  which  was  had  on  January  30,  1909,  and  on  February 
20,  1909,  he  appeared  and  represented  the  company  on  the  application  of  the 
receiver  for  an  order  in  the  course  of  the  receivership,  and  again  he  appeared 
for  the  corporation  on  April  5,  1909,  when  the  order  was  made  confirming  the 
sale  of  the  property  by  the  receiver,  which  had  been  sold  on  March  20, 1909,  to 
Black  and  Bell  for  $40,000;  the  total  indebtedness  of  the  corporation  at 
that  time  being  about  $(>4,000. 

Three  years  after  the  date  of  the  sale,  the  appellant  herein  filed  In  the 
court  below  the  present  suit  against  Black  and  Bell  and  the  Sunset  Copper 
Mining  Company,  praying  that  the  proceedings  had  in  the  state  court  be  de- 
clared null  and  void,  and  that  they  be  set  aside  and  canceled ;  that  the  re- 
ceiver's sale  to  Black  and  Bell  be  set  aside  and  canceled ;  that  an  in?estiga- 
tion  be  made  as  to  the  merits  of  all  claims  against  the  corporation,  and  that 
an  accounting  be  had  of  the  moneys  received  and  exi)ended  by  Black  and 
Bell  while  they  acted  as  trustees  of  the  corporation,  and  that,  if  necessary, 
the  property  of  the  corporation  be  sold  to  pay  the  bona  fide  debts;  and 
that  Black  and  Bell  be  declared  to  be  trustees  for  and  on  behalf  of  the  cor- 
poration and  its  stockholders,  and  be  declared  to  hold  all  of  said  properties 
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as  trustees  for  the  use  and  benefit  of  the  corporation  and  for  its  bona  fide 
<nreditors  and  stockholders.  Thereafter  the  bill  was  amended  so  as  to  omit  all 
prayer  for  relief  on  the  ground  of  the  alleged  invalidity  of  the  recelTer*s  sale, 
so  that  on  the  amended  bill  the  only  question  presented  to  the  court  below  was 
whether  or  not  Bell  and  Black  should  be  held  to  be  trustees  for  the  benefit  of 
the  corporation  and  its  creditors  and  stockholders.  The  court  below,  upon  a 
hearing  of  the  issues  and  the  evidence,  found  the  bill  to  be  without  equity,  and 
dismissed  the  same. 

O.  C.  Moore,  of  Spokane,  Wash.,  and  George  H.  Walker,  of  Seattle, 
Wash.,  for  appellant. 

W.  W.  Black,  L.  L.  Black,  and  Robert  McMurchie,  all  of  Everett, 
Wash.,  for  appellee  Black. 

Frank  L.  Bell,  of  Glens  Falls,  N.  Y.,  in  pro.  per. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  RUDKIN,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
By  his  amendment  to  the  prayer  of  the  bill,  whereby  he  waived  re- 
lief upon  the  ground  that  the  sale  of  the  mining  properties  to  Black 
and  Bell  was  void  for  alleged  want  of  jurisdiction  of  the  defendant 
corporation  and  other  alleged  defects  in  the  proceedings  in  the  state 
court,  the  appellant  left  his  suit  to  be  determined  upon  his  prayer  for 
a  decree  that  the  defendants  Bell  and  Black  hold  the  property,  the  title 
to  which  they  acquired  by  the  proceedings  in  the  state  court,  in  trust 
for  the  corporation  and  its  creditors  and  stockholders.  The  appellant 
denies  that  such  is  the  effect  of  his  amendment;  but  it  seems  very 
clear  that,  having  expressly  waived  relief  on  the  ground  of  defect  of 
title  in  Bell  and  Black,  and  having  confined  the  relief  sought  to  a 
prayer  for  a  decree  that  Bell  and  Black  be  held  as  trustees,  he  im- 
pliedly affirms  the  legal  title  so  acquired  in  the  proceedings  in  the 
state  court  by  Bell  and  Black,  and  upon  equitable  grounds  seeks  only 
to  charge  the  property  with  a  trust.  All  the  allegations  of  the  bill,  so 
far  as  they  relate  to  the  relief  which  is  sought,  and  which  are  sup- 
ported by  the  evidence,  are  properly  to  be  considered  in  determining 
the  question  whether  the  appellant  is  entitled  to  the  relief  prayed  for. 

In  substance  those  allegations  are  that  the  mortgages,  which  were 
assigned  to  Bell,  were  for  the  most  part  without  consideration  and 
fraudulent;  that  the  claim  of  Black  was  illegal  and  exorbitant,  and 
should  not  have  been  allowed ;  that  Black  and  Bell  and  the  president 
of  the  company  colluded  together  for  the  purpose  of  acquiring  fraud- 
ulently the  title  to  the  mining  properties;  that  no  bona  fide  defense 
was  made  by  the  company  to  the  suit ;  that  Locke,  who  appeared  as 
its  attorney,  did  not  investigate  the  merits  of  the  case,  or  the  merits 
of  any  of  the  claims  asserted  against  the  corporation ;  that  the  value 
of  the  property  greatly  exceeded  the  sum  of  $40,000 ;  that  Black  and 
Bell  owned  and  controlled  a  majority  of  the  stock  of  the  corporation, 
and  were  in  actual  control  of  said  corporation;  that  they  carelessly 
mismanaged  said  corporation,  and  neglected  their  duties  as  trustees 
and  officers  thereof,  and  committed  various  breaches  of  trust. 

The  record  is  searched  in  vain  for  any  evidence  to  substantiate  the 
charge  that  Black  colluded  with  Bell,  or  that  either  or  both  colluded 
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with  the  president  of  the  corporation,  to  obtain  the  mining  properties 
in  controversy.  So  far  from  collusion  between  Bell  and  Black,  the 
evidence  is  that  there  was  antagonism  between  them  up  to  the  very 
time  when  they  agreed  to  bid  jointly  on  the  property.  There  is  na 
evidence  whatever  that  the  mining  property  was  worth  more  than  the 
sum  which  they  bid.  The  testimony  is  conclusive  that  the  corpora- 
tion was  then,  and  had  been  for  some  years,  insolvent.  There  is  no 
evidence  that  any  information  was  withheld  from  the  appellant,  or 
that  he  was  not  aware  of  the  condition  of  the  company,  and  the 
steps  which  were  taken  in  the  foreclosure  suit,  and  all  the  proceedings 
in  the  receivership  in  the  state  court.  In  fact,  the  appellant  requested 
Bell  to  foreclose  his  mortgages  more  than  a  year  before  the  foreclosure 
suit  was  commenced,  and  urged  Black  to  use  his  influence  with  Bell 
to  bring  about  a  foreclosure.  Nor  is  there  any  evidence  to  impeach 
the  bona  fides  of  the  mortgage  debt,  or  of  the  claim  of  Black.  Both 
were  adjudged  to  be  valid  by  the  state  superior  court.  The  evidence, 
moreover,  fails  to  show  that  either  Black  or  Bell,  or  any  officers  of 
the  corporation,  misapplied  the  funds  of  the  corporation,  and  there 
is  also  total  absence  of  evidence  that  Black  and  Bell,  or  either  of  them 
dominated  the  corporation. 

[2,3]  But  it  is  urged  that  Black,  being  a  trustee  and  the  general 
manager,  occupied  a  fiduciary  relation  to  the  corporation,  which 
prevented  him  from  purchasing  at  the  receiver's  sale,  and  holding 
adversely  the  assets  of  the  company,  and  that  the  same  is  true  of  Bell 
The  contention,  so  far  as  Bell  is  concerned,  is  disposed  of  in  few 
words.  Bell  was  not  a  trustee  of  the  corporation,  and  he  never  had 
been  a  trustee,  except  for  one  day  in  the  year  1904,  when  he  was  tem- 
porarily made  trustee  to  fill  a  vacancy  in  the  board.  Nor  had  he  been 
the  attorney  of  the  corporation  since  the  year  1906.  He  was  the 
assignee  of  the  mortgages.  There  was  no  reason  in  law  or  equit)' 
why  he  should  not  foreclose  his  mortgages  and  bid  upon  the  mort- 
gaged property  at  the  receiver's  sale.  It  is  true  that  Black  occupied 
a  fiduciary  relation  toward  the  corporation.  But  he  did  not  procure 
the  commencement  of  the  foreclosure  suit.  On  the  contrary,  he  had 
done  all  that  he  could  to  prevent  or  delay  foreclosure.  Said  the 
Supreme  Court  in  Allen  v.  Gillette,  127  U.  S.  589,  596,  8  Sup.  Ct. 
1331,  1334  (32  L.  Ed.  271): 

*'The  principle  that  a  trustee  may  purchase  the  trust  property  at  a  judicial 
sale  brought  about  by  a  third  party,  which  he  had  talien  no  part  in  procuring, 
and  over  which  he  t*ould  not  have  had  control,  is  upheld  by  numerous  deci- 
sions of  this  court  and  of  other  courts  of  this  country.** 

At  the  time  of  the  sale  Black,  as  trustee,  exercised  no  control  over 
the  proi>erty  of  the  corporation.  It  had  all  been  placed  in  tlie  control 
of  a  court  through  its  duly  appointed  receiver,  and  Black,  holding 
a  claim  against  the  corporation,  was  as  free  to  bid  as  a  purchaser  of 
the  proix^rty  as  was  anv  other  creditor.  Cases  applying  that  principle 
are  Starkweather  v.  Jenner,  216  U.  S.  524,  30  Sup.  Ct.  3S2,  54  L. 
Ed.  602,  17  Ann.  Cas.  1167,  Anderson  v.  ^Messins^er,  146  Fed.  929,  17 
C.  C.  A.  179,  7  L.  R.  A.  (X.  S.)  1094,  and  Steh^bcck  v.  Bon  Homme 
Mining  Co.,  152  Fed.  ZZZ,  81  C.  C.  A.  441.     The  appellant  cites  the 
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recent  decision  of  the  Supreme  Court  of  Washington  in  Stewart  v. 
Baldwin,  149  Pac.  662.  But  the  important  distinction  between  that 
case  and  the  case  at  bar  is  found  in  the  material  fact  that  in  that 
case  the  administrator,  the  validity  of  whose  sale  of  land  was  in 
controversy,  had  filed  the  petition  for  the  sale  of  the  land,  conducted 
the  sale,  and  purchased  the  same  at  his  own  sale.  The  opinion  in 
that  case,  with  which  we  are  in  accord,  has,  on  account  of  the  dis- 
tinction we  have  noted,  no  application  to  the  case  at  bar. 

[4]  But  even  if  the  corporation  had  ground  for  impeaching  the 
title  acquired  by  Black  at  the  receiver's  sale  on  account  of  his  fiduciary 
relation  to  the  company — ^and  the  appellant  is  in  no  stronger  position 
to  attack  it  than  would  have  been  the  corporation — the  right  to  the 
relief  sought  is  barred  by  the  appellant's  laches.  Said  the  court  in 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  328: 

"The  doctrine  is  weU  settled  that  the  option  to  avoid  such  a  sale  must  be 
exercised  within  a  reasonable  time.  This  has  never  been  held  to  be  any 
detennlned  number  of  days  or  years  as  applied  to  every  ease,  like  the  statute 
of  limitations,  but  must  be  decided  in  each  case  upon  all  the  elements  of  it 
which  affect  that  question.  These  are  generally  the  presence  or  absence  of 
the  parties  at  the  place  of  the  transaction,  their  knowledge  or  ignorance  of 
the  sale  and  of  the  facts  which  render  it  voidable,  the  permanent  or  fluctuating 
character  of  the  subject-matter  of  the  transaction  as  affecting  Its  value,  and 
the  actual  rise  or  fall  of  the  property  in  value  during  the  period  within 
which  this  option  might  have  been  exercised.  In  fixing  this  period  in  any 
particular  case,  we  are  but  little  aided  by  the  analogies  of  the  statutes  of 
limitation.  ♦  ♦  *  In  this  class  of  cases  the  party  is  bound  to  act  with 
reasonable  diligence  as  soon  as  the  fraud  is  discovered,  or  his  right  to  rescind 
is  gone." 

In  that  case  a  delay  of  "nearly  four  years"  was  held  a  bar  to  the 
suit.  The  appellant  in  the  case  at  bar  had,  as  we  have  seen,  full  notice 
of  all  the  proceedings.  He  waited  more  than  three  years  after  the 
date  of  the  sale  before  bringing  his  suit.  In  the  meantime  Bell  and 
Black  had  expended  $25,000  in  assessment  work  on  the  claims.  In 
Hoyt  V.  Latham,  143  U.  S.  553,  569,  12  Sup.  Ct.  568,  574  (36  L.  Ed. 
259)  in  a  similar  case  the  court  said : 

"Under  the  circumstances,  we  think  the  plalntiflP  should  have  taken  imme- 
diate action." 

In  Patterson  v.  Hewitt,  195  U.  S.  309,  319,  25  Sup.  Ct.  35,  VJ  (49 
L.  Ed.  214)  the  court  said: 

"Indeed,  In  some  cases  the  diligence  required  Is  measured  by  months, 
rather  than  by  years.  ♦  ♦  ♦  And  in  others  a  delay  of  two,  three,  or  four 
years  has  been  held  fatal." 

In  Pittsburg  &  I.  Co.  v.  Cleveland  I.  M.  Co.,  178  U.  S.  270,  20  Sup. 
Ct.  931,  44  L.  Ed.  1065,  a  delay  of  2V>  years  was  held  fatal;  and  in 
Rothschild  v.  Memphis  &  C.  R.  Co.,  113  Fed.  476,  51  C.  C.  A.  310, 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  in  a  case  quite 
similar  to  the  case  at  bar,  held  that  an  objection  made  to  the  sale 
17  months  after  the  date  thereof  was  too  late. 

Again,  the  rule  which  requires  prompt  action  is  held  especially  ap- 
plicable to  cases  in  which  a  sale  of  mining  property  is  involved. 
Twin-Lick  Oil  Co.  v.  Marbury,  supra ;  Johnston  v.  Standard  Mining 
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Co.,  148  U.  S.  360,  370,  13  Sup.  Ct.  585,  37  L.  Ed.  480;  Pittsburg 
&  I.  Co.  V.  Cleveland  I.  M.  Co.,  supra;  Patterson  v.  Hewitt,  supra. 
In  Twin-Lick  Oil  Co.  v.  Marbury,  the  court  said : 

"Property  worth  thousands  to-day  is  worth  nothing  to-morrow;  and  Uiat 
which  to-day  would  sell  for  $1,000  at  Its  fair  value  may,  by  the  natural  <diaiig- 
es  of  a  week,  or  the  energy  and  courage  of  desperate  ^iterprise,  in  the  same 
time  be  made  to  yield  that  much  every  day.  The  injustice,  therefore,  is  ob- 
vious of  permitting  <Hie  holding  the  right  to  assert  an  ownership  in  such  prop- 
erty to  voluntarily  await  the  event,  and  then  decide,  when  the  danger,  which 
is  over,  has  been  at  the  risk  of  another,  to  come  in  and  share  the  profit ** 

In  Johnston  v.  Standard  Mining  Co.  the  court  said : 

•*The  duty  of  inquiry  was  all  the  more  peremptory  in  this  case,  fr<Mn  the 
fact  that  the  property  of  itself  was  of  uncertain  character,  and  was  liable,  as 
is  most  mining  property,  to  suddenly  develop  an  enormous  increase  in  value." 

We  find  no  error.    The  decree  is  affirmed. 

(226  Fed.  708) 

CHICAGO,  ST.  P.,  M.  &  O.  RY.  CO.  v.  NELSON. 

(Circuit  Court  of  Aw)eal8,  Eighth  Circuit.     July  7,  1915.) 

No.  4359. 

1.  Neglioencb  ^=>136 — Question  op  Law — Evidence. 

Questions  of  negligence  are  not  questions  of  law.  Justifying  direction 
of  a  verdict,  except  where  all  reasonable  men  must  draw  the  same  con- 
clusions from  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  S§  277-353; 
Dec.  Dig.  «=>136.] 

2.  Railroads  <©=>400 — Death  of  Person  on  Tback — Negligence — QuKsnoN 

FOE  Jury. 

Proof  that  a  railway  company  backed  without  any  warning  a  train 
of  five  cars  over  the  track,  where  it  knew  laborers  of  a  city  were  at  work 
in  constructing  a  sewer  under  the  track,  was  sufficient  to  require  snb- 
niission  to  the  Jury  of  the  issue  whether  the  company  exercised  due  care 
for  the  safety  of  the  laborers,  who,  by  virtue  of  an  agreement  between 
the  company  and  the  city,  were  not  trespassers,  but  rightfully  on  the 
track. 

[Ed.  Note.~For  other  cases,  see  Railroads,  Cent.  Dig.  §§  1365-1381; 
Dec.  Dig.  <g=>400.] 

3.  Appeal  and  Error  ^=>1068 — Harmless  Error — ^Erroneous  Submission  or 

Issues. 

Error  in  submitting  to  the  Jury  a  ground  of  negligence,  arising  from 
the  fact  that  there  was  no  substantial  evidence  to  warrant  a  finding  of 
negligence,  was  not  prejudicial,  where  the  record  showed  conclusivdy 
that  it  could  not  possibly  have  affected  the  result  of  the  trial,  espedallj 
in  view  of  the  statement  by  the  court  to  the  Jury  that  in  its  opinion  tbe 
evidence  on  that  ground  of  negligence  was  insufficient 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  If  4225- 
4228,  4230;  Dec.  Dig.  <g=»1068.] 

4.  Railroads  ^=>400 — Death  of  Person  on  Track — Negligence — EviDENCt 

An  employ!^  of  a  city  worked  on  a  sewer  under  the  tracks  of  a  railroad 
company,  and  was  killed  by  a  train  backing  over  the  track.  Workmai 
who  were  within  a  few  feet  of  the  employ^  testified  that  they  did  not 
hear  any  bell.    The  fireman  testified  that  he  gave  the  cord  one  pull  when 
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the  train  started,  and  that  the  bell  tapped.  The  engineer  testified  that 
the  bell  was  taw)ed.  The  train  was  only  from  three  to  six  feet  from 
the  place  where  the  employ^  was  at  work.  Switching  of  many  trains 
was  being  conducted  at  the  time.  Held  to  authorize  the  submission  to  the 
Jury  of  the  issue  whether  the  bell  was  ringing  when  the  crain  was  backing. 
[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §S  1365-1381; 
Dec.  Dig.  <S=>400.] 

5.  Railroads  ^=»400 — Death  of  Person  on  Track — ^Negligence — Failure 

TO  Keep  a  Lookout. 

Whether  a  railway  company,  backing  a  train  without  keeping  a  look- 
out on  the  rear  of  the  train,  while  knowing  that  men  were  at  work  on  its 
tracks  constructing  a  sewer  for  a  city,  was  negligent,  was  properly  sub- 
mitted to  the  jury,  though  it  was  not  a  custom  of  the  comi>any,  when 
backing  trains,  to  have  a  rear  brakeman,  for  there  was  nothing  to  show 
that  the  workman  killed  by  the  train  knew  of  the  custom. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  SS  1365-1381; 
Dec.  Dig.  <g=>400.] 

6.  Railroads  ^=»367 — Death  of. Person  on  Track — Negligence — Custom. 

The  custom  of  a  railway  company  not  to  have  a  rear  brakeman  when 
backing  a  train  does  not  relieve  it  from  liability  for  the  death  of  a  per- 
son rightfully  on  the  track  and  struck  by  the  train,  if  the  accident  would 
not  have  occurred  had  due  diligence  been  exercised. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  Sf  1257,  1258; 
Dec  Dig.  <g=»367.] 

7.  Master  and  Servant  ^=>203 — Assumption  of  Risk — ^APPLicABiUTr  of 

Doctrine. 

The  doctrine  of  assumpti(Xi  of  risk  applies  only  where  the  relation  of 
master  and  servant  exists,  and  in  an  action  for  the  death  of  a  person 
struck  by  a  train  it  is  not  error  to  refuse  to  charge  that  decedent  assumed 
the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  fS  538- 
543;  Dec  Dig.  <S=»203.] 

8.  Appeal  and  Error  ^=>^I^ — Pleading  €=>236 — Questions  Reviewable — 

Discretion  of  Trial  Court — Allowance  of  Amendments. 

Allowance  of  amendment  to  the  complaint  rests  in  the  court's  discretion, 
and  in  absence  of  abuse  of  discretion,  it  is  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  C^nt.  Dig.  f§  3<S25- 
3831;  Dec.  Dig.  <g=>959;  Pleading,  Cent  Dig.  §§  601,  605;  Dec  Dig. 
^=s>236.] 

9.  Pleading  ^=:»236 — Pleadings — Amendments. 

The  allowance  of  an  amendment  to  the  complaint.  In  an  action  for  the 
death  of  a  person  struck  by  a  backing  train,  by  specifically  alleging  that 
at  the  time  of  the  accident  it  was  the  rule  and  custom  of  the  company 
to  have  a  brakeman  on  the  rear  car  of  a  moving  train  when  backing, 
was  not  an  abuse  of  discretion,  for  It  was  immaterial  whether  there  was 
such  a  rule  or  custom. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  601,  605 ;  Dec, 
Dig.  <S=>23a] 

10.  Railroads  ^=»376 — Death  of  Person  on  Track — ^Evidence — Admissi* 

BILITt. 

An  agreement  between  a  city  and  a  railroad  company,  which  permits 
the  city  to  construct  a  sewer  under  switch  tracks,  and  which  requires  the 
city  to  so  construct  and  maintain  the  sewer  that  it  shall  not  damage  the 
tracks,  and  which  provides  that  the  city  will  save  harmless  the  company 
from  injuries  to  persons  while  making  the  sewer,  does  not  relieve  the 
company  from  liability  for  death  of  an  employ^  of  the  city  at  work  on 
the  sewer,  caused  by  the  negligence  of  the  company  in  backing  a  train 
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over  him,  in  tbe  absence  of  any  proof  tliat  the  employ^  knew  of  the 
agreement 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  (S  1275-1279; 
Dec.  Dig.  <©=>376.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota ;  Page  Morris,  Judge. 

Action  by  Ingrid  Nelson,  as  administratrix  of  Nels  A.  Nelson, 
deceased,  against  the  Chicago,  St  Paul,  Minneapolis  &  Omaha  Rail- 
way Company.  There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

For  convenience  the  parties  will  be  referred  to  as  they  appeared  in  the 
court  below,  the  defendant  in  error  as  the  plaintiff,  and  the  plaintiff  in  error 
as  the  defendant  The  facts  material  to  a  determination  of  the  issues  inroly- 
ed  herein,  as  set  out  in  the  complaint,  are  that  plalntifTs  intestate,  who  was 
her  husband,  was  in  the  employ  of  the  city  of  Minneapolis,  engaged  in  assist- 
ing in  the  construction  of  a  sewer  in  that  city,  which  was  to  be  laid,  in  part, 
under  the  tracks  of  the  defendant;  the  worlt  had  been  begun  near  the  west 
bank  of  the  Mississippi  river  and  progressed  to  the  east ;  that  on  the  day  of 
the  accident,  which  resulted  in  the  death  of  Nelson,  the  work  was  progressing 
under  one  of  the  tracks  of  the  defendant,  and  it  was  the  duty  of  the  decedeot 
to  stand  upon  said  tracks  between  the  rails  and  hand  to  the  worlun^i  in  tbe 
sewer  sheathing  to  be  used  to  prevent  the  dirt  and  sand  frcun  falling  into 
the  excavation  for  the  sewer ;  that  at  the  place  where  the  accident  occurred 
there  were  a  large  number  of  switch  tracks,  over  which  switching  trains  were 
continuously  running  back  and  forth,  causing  a  great  deal  of  noise;  that 
while  the  decedent  was  thus  lawfully  occupied  in  his  employment,  facing  east, 
the  defendant  carelessly  and  negligently  caused  a  train,  consisting  of  an  en- 
gine and  five  freight  cars,  to  back  rapidly,  ringing  no  bell,  and  having 
placed  no  flagman  or  other  guard,  either  at  the  place  where  the  work  was 
being  done  or  on  the  rear  car  of  the  train,  or  giving  any  signal  or  other 
warning  of  any  sort  whatsoever  of  the  approach  of  the  train;  that  by  rea- 
son of  its  negligence  the  decedent  was  run  over,  and  so  seriously  injured  that 
he  died  soon  after  from  said  injuries,  leaving  a  wife  and  daughter,  who  were 
wholly  dependent  on  him,  surviving. 

During  the  trial  the  plaintiff  was  permitted  to  amend  the  complaint  by 
specitically  alleging  that  at  the  time  of  the  accident  it  was  the  rule  and  cus- 
tom of  the  defendant  to  have  a  brakeman  or  watchman  on  the  rear  car  of  a 
moving  train  when  backing.  This  was  against  the  objections  of  the  defend- 
ant and  was  excepted  to.  The  answer  pleaded  contributory  negligence  and 
want  of  ordinary  care ;  assumption  of  risk  of  said  danger ;  that  the  sewer 
construction  was  "done  under  and  by  virtue  of  a  contract  of  license  duly  en- 
tered into  by  and  between  the  city  of  Minneapolis  and  this  defendant,  which 
contract  bears  date  July  7,  1913,  and  that  in  said  work  of  sewer  constmction 
the  employes  of  the  city  of  MinneapoUs  were  present  on  the  premises  of  the 
defendant,  and  in,  under,  and  about  its  switching  tracks;  and  that  in  said 
contract  of  license  for  the  construction  of  said  sewer,  among  other  things,  it 
is  provided  by  paragraph  5,  as  follows:  *The  said  dty  will  so  construct  and 
maintain  said  sewer  that  it  shall  not  at  any  time  damage  the  tracks  or  other 
property  of  said  railway  company,  or  be  a  menace  to  the  safety  of  its  opera- 
tion, and  will  indemnify  and  save  harmless  the  said  railway  company  from 
all  loss  and  damage  to  its  tracks,  roadbed,  structures,  rolling  stock,  and  its 
other  property,  and  from  injuries  to  persons  and  to  their  property,  caused 
while  making,  maintaining,  or  repairing  the  said  sewer  across  the  land  of 
said  railway  company.' " 

The  trial  was  to  a  jury,  which  returned  a  verdict  for  the  plaintiff.  A  mo- 
tion for  a  new  trial  was  filed  by  the  defendant  and  by  the  court  overruled. 
The  assignments  of  error  are  30  in  number,  many  of  them  merely  repetitions, 
and  others  to  the  effect  that  the  verdict  of  the  jury  was  against  the  evidence 
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and  against  the  law.  The  assignments  of  error  upon  which  the  defendant,  In 
Its  brief,  relies  for  a  reversal  are:  (1)  The  refusal  of  the  court  to  direct 
a  verdict  In  Its  favor.  (2)  That  the  court  erred  In  submitting  to  the  Jury  the 
qu^lon  of  negligence  In  running  the  train  at  a  high  rate  of  speed.  (3)  That 
the  court  erred  In  submitting  to  the  Jury  the  question  whether  the  bell  on 
this  engine  was  rln^g  when  the  train  backed.  (4)  That  it  was  error  to  sub- 
mit to  the  Jury  the  question  whether  It  was  ne^lgence  on  the  part  of  the 
defendant  In  not  having  a  guard  at  the  place  of  the  accident  or  on  the  rear 
car  of  the  train  while  It  was  backing.  (5)  That  the  court  erred  in  refusing 
to  instruct  the  Jury  that  the  decedent  assumed  the  risk,  in  the  absence  of 
proof  that  it  was  the  custom  of  the  defendant  to  have  a  man  on  the  rear  car 
of  a  train  when  backing.  (6)  That  It  was  error  to  refuse  the  introduction 
by  the  defendant  of  Its  contract  with  the  city  of  Minneapolis  in  relation  to  the 
construction  of  the  sewer  under  Its  tracks. 

George  W.  Peterson  and  James  B.  Sheean,  both  of  St.  Paul,  Minn., 
for  plaintiff  in  error. 

Jesse  Van  Valkenburg,  of  Minneapolis,  Minn.,  for  defendant  in 
error. 

Before  ADAMS,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  [1] 
Did  the  court  err  in  refusing  to  direct  a  verdict  in  favor  of  the  de- 
fendant? The  general  rule  is  that  questions  of  negligence  do  not 
become  questions  of  law,  which  justify  the  direction  of  a  verdict, 
except  where  all  reasonable  men  must  draw  the  same  conclusions 
from  the  evidence.  Kreigh  v.  Westinghouse,  Church,  Kerr  &  Co., 
214  U.  S.  249,  258,  29  Sup.  Ct.  619,  53  L.  Ed.  984;  Delk  v.  St.  L.  & 
S.  F.  Ry.  Co.,  220  U.  S.  580,  31  Sup.  Ct.  617,  55  L.  Ed.  590;  Hart 
v.  Northern  Pacific  R.  Co.,  196  Fed.  180,  116  C.  C.  A.  12. 

[2]  In  our  opinion  the  plaintiff  was  entitled  to  have  the  cause  sub- 
mitted to  the  jury  upon  the  undisputed  evidence.  That  evidence 
established  that  the  decedent  was  on  the  track  in  the  discharge  of  his 
employment  by  the  city,  engaged  in  the  construction  of  a  sewer 
under  the  defendant's  tracks;  that  an  excavation  had  been  made 
between  these  tracks,  and  he  was  handing  to  the  workmen  below 
sheathing  necessary  in  the  construction  of  the  sewer;  that  while 
so  employed  a  train,  consisting  of  a  locomotive  and  five  freight  cars, 
backed  to  the  place  where  he  was  at  work,  ran  over  him  and  in- 
jured him  so  seriously  that  he  died  shortly  thereafter  from  said 
injuries;  that  there  was  no  guard  at  that  place  to  warn  him,  nor 
a  brakeman  on  the  rear  end  of  the  train  to  warn  the  decedent  or 
signal  to  the  engineer  of  the  danger  to  one  on  the  track  in  order  that 
he  might  stop  the  train  and  prevent  the  destruction  of  human  life. 
Evidence  that  a  railway  company  backed  a  train  of  five  cars  over 
a  place  where  it  was  known  laborers  were  engaged  in  work,  without 
any  precautions  to  warn  them  of  the  approach  of  the  train  whereby 
the  injury  could  have  been  prevented,  is  clearly  sufficient  to  require 
the  submission  to  the  jury  whether  the  railway  company  exercised 
due  care  for  the  safety  of  men  working  at  that  place,  when,  as  was 
conceded  by  counsel  for  the  defendant  at  the  trial,  the  decedent 
was  not  a  trespasser  but  was  rightly  there.     Grand  Trunk  Railway 
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Co.  V.  Ives,  144  U.  S.  408,  417,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ;  Chicago 
&  Erie  R.  R.  Co.  V.  Shaw,  116  Fed.  621,  54  C.  C.  A.  IT.  The  facts 
clearly  were  of  such  a  nature  that  all  reasonable  men  would  not  draw 
the  same  conclusion  from  them,  especially  that  there  was  no  n^li- 
gence. 

[3]  The  question  of  whether  the  train  was  run  at  a  negligent  rate 
of  speed  ought  not  to  have  been  submitted  to  the  jury,  as  there  was 
no  substantial  evidence  to  warrant  such  a  finding.  While  it  is  a 
well-recognized  principle  of  law  that  any  error  in  the  charge  to  the 
jury  is  presumed  to  be  prejudicial,  the  record  in  this  case  shows 
conclusively  that  it  could  not  possibly  have  affected  the  result  of 
the  trial,  especially  in  view  of  the  statement  by  the  court  to  the 
jury  that  in  its  opinion  the  evidence  on  that  allegation  was  insufficient. 

[4]  The  submission  to  the  jury  of  the  question  whether  the  bell  was 
ringing  when  the  train  was  backing  was  clearly  proper.  The  w^ork- 
men  engaged  in  the  construction  of  the  sewer,  and  who  were  within 
a  few  feet  of  the  decedent,  all  testified  that  they  did  not  hear  any 
bell.  The  fireman  on  the  locomotive  testified  that  he  rave  the  cord 
one  pull  when  the  train  started  and  that  it  tapped.  The  engineer 
testified  that  it  was  tapped,  but  neither  he  nor  tfie  fireman  testified 
that  it  was  ringing  while  the  train  was  backing.  Besides,  consider- 
ing the  distance  of  the  locomotive  from  the  place  where  the  decedent 
was  standing,  being  five  car  lengths  from  the  end  of  the  train,  the 
noise  in  a  railroad  yard  having  about  twenty  switching  tracks,  and 
where  the  switching  of  may  trains  was  being  conducted,  it  would 
hardly  be  a  sufficient  warning  under  the  circumstances,  especially 
if,  as  claimed  on  behalf  of  the  defendant,  the  train  was  only  from 
three  to  six  feet  from  the  place  where  the  decedent  was  at  work. 

[5,  6]  The  court  properly  submitted  to  the  jury  the  question  whether 
the  defendant  was  guilty  of  negligence  in  not  keeping  a  lookout  on 
the  rear  of  the  train,  knowing  that  men  were  at  work  on  its  tracks. 
The  fact  that  it  was  not  the  custom  of  the  defendant  when  backing 
its  trains  to  have  a  rear  brakeman  does  not  relieve  it  of  responsibilit}' 
for  an  injury  caused  by  reason  of  such  omission.  There  is  nothing 
to  show  that  the  decedent  knew  of  this  custom.  Besides,  custom 
cannot  excuse  negligence,  and  will  not  relieve  from  liability,  if  the 
injury  would  not  have  occurred,  had  due  diligence  been  exercised. 
Parker  v.  Cushman,  195  Fed.  715,  117  C.  C.  A.  71;  American  Car 
&  Foundry  Co.  v.  Uss,  211  Fed.  862,  868,  128  C.  C.  A.  240,  426. 
Had  there  been  a  brakeman  on  the  rear  end  of  the  train  to  warn  the 
decedent  or  the  engineer  in  charge  of  the  locomotive,  the  accident 
could  not  have  occurred. 

[7]  Nor  was  it  error  to  refuse  to  charge  the  jury  that  the  decedent 
had  assumed  the  risk,  as  that  doctrine  only  applies  where  the  rela- 
tionship of  master  and  servant  exists.  There  was  no  substantial  evi- 
dence whatever  that  the  decedent  was  guilty  of  contributory  negli- 
gence. Still  the  court  submitted  that  issue  to  the  jury,  and  the  find- 
ing was  against  the  defendant.  The  decedent  had  a  right  to  be  on 
the  track,  and  the  defendant  knew  he  was  there. 

[8,  9]  The  permission  by  the  court  of  the  amendment  to  the  com- 
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plaint  was  a  matter  of  discretion,  and  in  the  absence  of  an  abuse  of 
such  discretion  it  will  not  constitute  reversible  error.  In  this  case 
there  was  no  such  abuse  of  discretion.  Peaslee  v.  Railway  Transfer 
Co.,  120  Minn.  347,  350,  139  N.  W.  613.  Nor  was  it  really  material, 
as  hereinbefore  stated,  whether  it  was  a  rule  or  custom  of  the  defend- 
ant to  have  a  brakeman  on  the  rear  end  of  the  train  when  backing. 
When  a  person  is  rightfully  at  a  place  with  the  knowledge  of  the 
railroad  company,  the  most  that  it  can  claim  is  that  the  question  of 
contributory  negligence  be  submitted  to  the  jury,  which  was  done  in 
this  case. 

[10]  The  refusal  of  the  court  to  admit  in  evidence  the  agreement 
between  the  defendant  and  the  city  of  Minneapolis  was  clearly  right. 
There  was  no  proof  that  decedent  knew  of  it,  and  the  agreement  only 
aifected  the  rights  of  the  contracting  parties.  The  defendant  recog- 
nized that  to  be  the  law,  for  in  its  answer  it  states  that  it  had  served 
a  notice  of  liability  over,  and  a  tender  of  defense  of  this  action  to  the 
city. 

The  verdict  is  amply  sustained  by  the  evidence,  and  a  careful  ex- 
amination of  the  record  fails  to  show  any  reversible  error.  The 
judgment  is  affirmed. 


(226  Fed.  713) 

VANDALIA  R.  CO.  v.  UNITED  STATES. 

(Glrctiit  Court  of  Appeals,  Seventh  Circuit.     May  20,  1915.     Rehearing 
Denied  July  28,  1915.) 

No.  2164. 

1,  Cabbiebs  ^=»32 — Reqiilation — Rebating. 

The  Elkins  Law  (Act  Feb.  19,  1903,  c.  708,  f  1,  32  Stat.  847,  as  preserved 
by  amendment  by  Act  June  29,  1906,  c.  3591,  f  2,  34  Stat.  587  [Comp.  St. 
1913,  S  8597]),  making  it  an  offense  to  give  a  rebate  whereby  any  property 
shall,  by  any  device  whatever,  be  transported  at  a  less  rate  than  that 
named  in  the  tariffs,  aims  to  prohibit,  not  only  discrimination  between 
sliippers,  but  any  departure  from  the  tariff  rates,  irrespective  of  its  actual 
discriminatory  effect;  and  that  the  fuU  tariff  rate  is  collected  does  not 
negative  the  possibiUty  of  a  rebate  in  respect  thereto,  either  in  a  lump 
cash  sum  in  advance,  or  by  later  or  earUer  indirect  payments. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  §§  83-85;  Dec. 
Dig.  <g=»32. 

What  constitutes  an  unlawful  preference  or  discrimination  by  a  car- 
rier under  interstate  commerce  regulations,  see  note  to  Gamble-Robinson 
Commission  Co.  v.  Chicago  &  N.  W.  Ry.  Co.,  94  C.  C.  A.  230.] 

2.  Cabbiebs  ^==>32 — Rebate — Loan. 

Under  such  provision,  a  railroad  whose  charter  did  not  permit  it  to 
loan  money,  or  to  buy  and  sell  coal  lands,  which,  through  a  company  It 
organized,  contracted  with  a  coal  company  to  loan  it  a  large  amount  upon 
notes  bearing  Interest  at  2  per  cent,  and  borrowed  the  amount  on  its  own 
notes,  with  interest  payable  at  4  per  cent.,  and  to  which  the  coal  land 
was  to  be  conveyed  as  security  for  the  loan,  and  which  at  its  own  cost 
constructed  tracks  on  the  land  and  obtained  the  coal  company's  exclu- 
sive tonnage,  a  minimum  being  fixed  for  each  year,  and  to  which  the 
coal  company  agreed  to  sell  coal  for  its  use  at  $1.20  per  ton,  subject  to 
change  according  to  the  wage  and  mining  scale,  was  guilty  of  an  un- 

^=s»Por  otbtr  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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lawful  Tebating,  where  the  fact  that  the  railroad  had  never  had  difficulty 
in  getting  coal  at  the  market  price,  sometimes  less  than  the  agreed  price, 
Justified  the  Jury  in  finding  that  such  provision  was  a  subterfuge  and  of 
no  value. 

[Ed.  Note.-— For  other  cases,  see  Carriers,  Cent  Dig.  |S  83-85;  Dec 
Dig.  <&=>32.] 

3.  Cbihinal  Law  ^=>829 — Pbosecution  fob  Rebatino — Requested  Instbuo 

TioNS — Given  Instbuctions. 

In  a  prosecution  for  rebating  under  the  Elkins  Law  (Act  Feb.  19,  1903, 
c  708,  §  1,  32  Stat  847,  as  preserved  by  amendment  by  Act  June  29,  1906, 
c.  3591,  §  2,  34  Stat  587  [Comp.  St  1913,  §  8597]),  there  was  no  error  in 
refusing  defendant's  request  to  charge  that  devices  for  rebates  are  not 
prohibited,  unless  property  of  the  shipper  was  transported  at  a  less  rate 
than  that  named  in  the  defendant's  published  tariffs,  where  the  court  had 
previously  pointed  out  the  necessary  elements  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  S  2011 ;  Dec 
Dig.  <©=>829.] 

4.  Cabriebs  ^=»38 — Pbosecution  fob  Rebating — ^Instbuctions. 

In  a  prosecution  for  rebating  under  the  Elkins  Law  (Act  Feb.  19,  1903, 
a  708,  §  1,  32  Stat.  847,  as  preserved  by  amendment  by  Act  June  29,  1906, 
c.  3591,  §  2,  34  Stat  587  [Comp.  St.  1913,  t  8597]),  the  statement  of  the 
court,  after  setting  out  the  language  of  the  act  and  discussing  the  allega- 
tions as  to  a  device  and  the  intention  of  the  parties,  to  the  effect  that  the 
Indictment  concluded  with  a  charge  that  the  defendant,  through  the  device 
named,  unlawfully  gave  a  rebate  to  a  named  shipper  in  the  transporta- 
tion of  property  in  interstate  commerce,  was  not  objectionable  as  allovring 
the  Jury  to  find  that  the  mere  concoction  of  the  device,  without  transpor- 
tation at  a  reduced  rate,  would  Justify  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {{  96,  97;  Dec 
Dig.  <&=>38.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Illinois;   Francis  M.  Wright,  Judge. 

The  Vandalia  Railroad  Company  was  convicted  of  rebating,  and  it 
brings  error.    Affirmed. 

In  1905,  the  Lumaghi  Coal  Company,  whose  property  was  located  on  the 
lines  of  the  Vandalia  Railroad  Company,  was  desirous  of  purchasing  addition- 
al property  on  some  of  which,  at  least,  it  held  options.  It  had  not  the 
necessary  money,  and,  as  its  president  testified,  it  was  not  in  a  position  to 
borrow  it  at  2  per  cent  interest  as  a  regular  banking  proposition  or  from 
any  ordinary  sources,  and  would  not  have  undertaken  the  purchase  of  the 
9,000-acre  tract,  at  a  cost  of  $260,000,  if  compelled  to  pay  the  ordinary  rates 
for  money  at  that  time.  And  so  it  applied  to  the  Vandalia  Railroad  Company 
for  a  loan.  This  company,  being  unable  under  its  charter  ^ther  to  loan  money 
or  to  buy  and  sell  coal  lands  and  because  of  other  practical  diflSculties,  caused 
the  Vandalia  Mineral  Company  to  be  organized,  which  had  the  necessary 
I)owers.  Being,  however,  without  charter  power  to  own  stock  of  this  latter 
company,  it  caused  the  stock  to  be  held  for  it  by  the  Granite  Improvem«it 
Company.  The  controlling  interest  in  both  the  Granite  Improvement  Com- 
pany and  the  Vandalia  Railroad  Company  was  owned  by  the  Pennsylvania 
Company.  It  is  conceded  by  appellant  that,  for  the  purposes  of  this  case,  all 
of  the  acts  and  doings  of  the  Mineral  Company  and  of  the  Granite  Improve- 
ment Company  are  to  be  considered  the  acts  of  the  Vandalia  Railroad  Com- 
pany. 

Thereupon,  in  1905,  supplemented  in  1906,  a  contract  was  made  between  the 
Vandalia  Railroad  Company,  Vandalia  Mineral  Company,  Lumaghi  Coal  Com- 
pany, and  Louis  F.  and  Joseph  D.  Lumaghi.     Treating  the  Mineral  Com- 
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pany  as  If  It  were  the  Vandalia  Railroad  CJompany,  the  contract,  in  sub- 
stance, provided  for  a  loan  by  the  Vandalia  Company  to  the  Coal  Company  of 
1260,000,  evidenced  by  notes  of  $20,000  each,  bearing  interest  at  2  per  cent, 
and  falling  due  at  the  rate  of  one  a  year.  The  coal  lands  In  question  were 
to  be  conveyed  to  the  Vandalia  practically  as  security  for  the  loan  and  were 
to  be  proportionately  conveyed  to  the  Coal  Company  on  payment  of  each 
note.  The  Railroad  was  to  construct,  without  cost  to  the  Coal  Company, 
tracks  to  such  coed  openings  as  might  be  devel€^)ed ;  but  it  retained  the  right 
to  use  such  tracks  for  the  general  business  of  the  road  and  to  remove  them 
on  failure  of  the  Coal  Company  to  operate  the  mines  for  three  years.  The 
Coal  Comi)any  agreed  to  furnish  the  necessary  right  of  way  without  cost  to 
the  railroad.  The  Railroad  Company  agreed  to  haul  the  tonnage  mined  from 
this  property  and  other  property  of  the  Coal  Company  to  East  St.  Louis  at 
as  low  a  rate  as  the  general  rate  for  like  tonnage  of  any  railroad  entering 
East  St  Louis.  The  Coal  Company  agreed  that  the  Railroad  Company  should 
be  the  exclusive  carrier  of  all  its  coal  and  minerals  from  all  of  its  property, 
and  that  a  violation  thereof  should  cause  a  forfeiture  of  its  right  to  the 
property.  A  minimum  tonnage  was  fixed  for  each  year.  The  Coal  Company 
agreed  to  sell  to  the  Railroad  Company  such  coal  as  it  might  desire  to  buy 
for  company  use  at  $1.20  per  ton,  based  upon  the  then  wage  scale  and  min- 
ing scale,  and  subject  to  increase  or  decrease  as  such  scales  should  increase 
or  decrease,  and  to  release  the  Railroad  Company  from  liability  for  damage 
to  any  building  located  near  the  tracks,  whether  occasioned  by  fire  from  loco- 
motive sparks  or  otherwise.  It  was  further  agreed  that,  if  the  Coal  Company 
should  default  on  any  interest  note  for  six  months,  the  Railroad  had  the 
option  of  surrendering  the  notes  and  being  released  from  any  further  obliga- 
tion to  convey  the  land.  Every  conveyance  by  the  Railroad  Company  to 
the  Coal  Company  was  to  contain  a  condition  of  forfeiture  if  the  coal  were 
not  delivered  exclusively  to  the  Railroad  Company  for  carriage. 

At  the  time  the  contract  was  made,  the  Railroad  was  paying,  not  $1.20,  but 
$1JL0,  per  ton  for  its  coal.  It  had  never  had  any  trouble  in  getting  coal  at 
market  rates.  Since  the  contract  it  had  bought  its  coal  from  all  the  mines  on 
its  lines  in  proportion  to  the  production  by  each  during  the  prior  year.  While 
the  price  paid  to  the  Coal  Company  was  sometimes  above  and  sometimes  be- 
low the  market,  it  was  the  same  that  was  paid  to  the  other  companies.  While, 
at  one  time,  certain  operators  along  its  line  had  fixed  a  minimum  price  to  be 
charged  the  Railroad,  it  had  had  no  difficulty  in  buying  in  other  markets. 
The  chief  clerk  in  the  general  manager's  office  of  the  Railroad,  who  testified  to 
these  facts,  said  on  cross-examination  that,  if  the  contract  in  question  had 
not  been  made,  it  would  have  been  possible  for  all  the  coal  owners  in  the 
vicinity  to  have  combined  into  one  association  for  the  purpose  of  raising  the 
price  of  coal  to  much  in  excess  of  $1.20  per  ton. 

The  contract  did  not  specify  how  the  lender  was  to  raise  the  money.  In 
fact,  it  procured  $240,000  from  a  bank,  giving  its  notes,  payable  just  as  the 
Coal  Company  notes  were  payable,  except  that  the  interest  was  4  per  cent 
instead  of  2  per  cent.  In  each  of  the  years,  1910,  1911,  and  1912,  shipments 
were  made  by  the  Coal  Company  pursuant  to  the  contract  The  notes  fall- 
ing due  in  each  of  these  years  were  paid  by  the  Coal  Company  to  the  Rail- 
road Company  and  by  the  Railroad  Company  to  the  bank,  with  the  result  that 
the  Railroad  Company  paid  in  each  of  these  years,  on  account  of  the  money 
borrowed  by  it,  a  considerable  sum  In  excess  of  the  Interest  that  it  received 
on  the  money  loaned  by  it.  The  Coal  Company  paid  the  tariff  rate  at  the 
time  of  and  for  each  transportation  transaction  referred  to  in  the  Indictment. 

The  Vandalia  Railroad  Company,  which  offered  no  evidence,  was  found  guil- 
ty under  an  indictment  charging  It  with  having  given  the  Coal  Company  a 
rebate  by  means  of  the  device  as  hereinabove  set  forth  In  respect  to  the  trans- 
portation of  certain  specified  car  loads  of  coal  whereby  they  were  transport- 
ed at  a  less  rate  than  that  named  In  the  published  tariffs,  In  violation  of  sec- 
tion 1  of  the  Elkins  Law  (Act  Feb.  19,  1903,  c.  708,  as  preserved  by  the 
amendment  in  Act  June  29,  1906,  c.  3591,  §  2,  34  Stat  587).  The  several 
counts  were  based  on  shipments  made  in  the  years  1910,  1911,  and  1912,  re- 
spectively. 
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Thomas  W.  White,  of  St.  Louis,  Mo.,  and  L.  O.  Whitnel,  of  East 
St.  Louis,  III.,  for  plaintiff  in  error. 

Chas.  A.  Karch,  of  East  St.  Louis,  III.,  and  Henry  S.  Mitchell  and 
August  G.  Gutherin,  for  the  United  States. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge  (after  stating  the  facts  as  above).  While  a 
number  of  errors  are  assigned,  but  two  have  been  argued:  (I)  The 
refusal  of  the  court  to  direct  a  verdict  for  defendant;  (2)  the  refusal 
to  charge  as  requested. 

[1]  1.  No  question  of  discrimination,  whether  just  or  unjust,  by  the 
Railroad  as  between  competing  coal  companies  is  involved.  The  in- 
dictment charges  a  concession  or  rebate — a  departure  from  the  tariff 
rate  in  respect  to  the  transportation  of  certain  car  loads.  Giving  a 
rebate  "whereby  any  such  property  shall  by  any  device  whatever  be 
transported  at  a  less  rate  than  that  named  in  the  tariflFs"  is  one  of  the 
offenses  enumerated  in  section  1  of  the  Elkins  Law.  The  contract,  the 
execution  of  the  4  per  cent,  notes  and  the  2  per  cent,  notes,  their  pay- 
ment, and  the  resulting  payment  of  the  excess  interest  for  and  during 
the  year  in  which  the  acts  of  transportation  mentioned  in  the  indictment 
occurred,  are  alleged  in  the  indictment  to  constitute  the  device  by  means 
of  which  the  Railroad  knowingly  and  willfully  gave  the  Coal  Com- 
pany a  rebate  in  respect  to  the  transportation  in  interstate  commerce 
of  die  specified  property  "whereby  said  property  was  transported  at 
a  less  rate  and  charge  than  that  named  in  the  tariffs." 

The  statute  evidently  aims  to  prohibit,  not  only  discrimination  as  be- 
tween shippers,  but  departure  from  the  tariff  rates,  irrespective  of  its 
actual  discriminatory  effect.  The  history  of  this  legislation  demon- 
strates that  both  discriminations  and  rebates  have  ever  been  sought 
to  be  hidden  under  the  most  subtle  diguises.  Every  device  that  sedcs 
to  cover  up  either  a  rebate  or  a  discrimination  in  interstate  transporta- 
tion is  denounced  by  the  statute,  provided  only,  as  to  a  rebate,  that 
thereby  the  property  is  actually  transported  at  less  than  the  tariff 
rate.  That  the  full  tariff  rate  is  collected  at  the  time  of  transporta- 
tion does  not  negative  the  possibility  of  a  rebate  in  respect  thereto. 
The  rebate  may  be  in  a  lump  cash  sum  in  advance  (United  States  v. 
Union  Stockyards,  226  U.  S.  286,  33  Sup.  Ct.  83,  57  L.  Ed.  226),  or 
by  later  or  earlier  indirect  payments  (G.  R.  &  I.  Ry.  Co.  v.  United 
States,  212  Fed.  577,  129  C.  C.  A.  113). 

[2]  While  it  is  conceded  that,  if  the  effect  of  a  contract  to  purchase 
tonnage  would  be  to  give  an  undue  preference  or  advantage,  such  a 
contract  would  come  within  the  inhibition  of  the  Elkins  Law,  it  is  con- 
tended that  a  similar  result  would  not  follow  if  the  effect  were  to 
cause  only  a  departure  from  the  tariff  rate.  In  the  Union  Stockyards 
Case,  however,  a  cash  bonus,  paid  to  a  shipper  for  locating  next  to 
the  stockyards,  and  giving  the  stockyards  the  exclusive  transportation 
of  its  property,  was  denounced,  not  merely  as  an  unjust  discrimina- 
tion, but  specifically  as  a  departure  from  rates  which  were  not,  but 
ought  to  have  been,  and,  for  the  purposes  of  the  case,  were  treated 
as  if,  published;  and  the  Grand  Rapids  &  Indiana  Railway  Company 
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was  convicted  under  an  indictment  which  charged  the  giving  of  a  re- 
bate alone,  not  a  discrimination. 

If,  then,  a  direct  cash  payment  for  exclusive  tonnage  is  a  rebate  in 
respect  to  property  transported  under  such  a  contract,  any  device 
whereby  a  similar  payment  is  made  comes  within  the  prohibition  of  the 
statute.  A  loan  at  less  than  the  market  rate  of  interest,  like  a  lease 
at  less  than  market  rental  (C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Hirsch,  204 
Fed.  849,  853,  123  C.  C.  A.  145),  is,  in  effect,  a  gift  of  the  difference 
between  the  contract  and  the  market  rate,  and  is,  in  every  respect, 
equivalent  to  a  direct  payment  of  that  amount  of  money.  The  evi- 
dence detailed  above  shows  clearly  that,  under  all  the  circumstances, 
2  per  cent,  was  far  below  the  market  rate,  and  that  the  pa)rment  of 
at  least  the  difference  between  2  per  cent,  and  4  per  cent.,  if  given  for 
the  exclusive  tonnage  privilege,  would  be  an  unlawful  rebate. 

It  is  contended,  however,  that  there  were  other  considerations  given 
by  the  Coal  Company  in  addition  to  the  exclusive  tonnage;  that  the 
burden  of  proof  is  on  the  government  to  establish  that  these  other  con- 
siderations were  not  worth  the  entire  difference  between  the  2  per  cent, 
and  the  market  rate  of  interest ;  and  that  the  government  has  failed 
to  make  any  such  proof.  Specifically,  the  defendant  claims  that  the 
agreement  to  furnish  coal  at  $1.20  a  ton,  subject  only  to  the  change 
in  the  wage  scale  and  mining  scale,  was  a  consideration  of  great  value. 
The  implication  is  that  the  jury  was  bound,  in  the  absence  of  direct 
proof,  to  consider  that  this  value  exceeded  what  would  otherwise  have 
been  a  rebate.  The  jury,  however,  were  not  without  evidence  tending 
to  show  the  very  slight  value  of  this  alleged  insurance  against  a  com- 
bination of  dealers  to  raise  the  price  of  coal  to  the  railroad.  The  fact 
that  the  company  was  actually  paying  $1.10,  and  not  the  stipulated 
price  of  $1.20,  at  the  time  the  contract  was  made;  the  further  fact 
that  the  company  had  never  had  any  actual  difficulty  in  getting  coal 
at  the  market  price,  in  themselves  would  have  justified  the  jury  in 
regarding  this  clause  as  a  mere  subterfuge,  and  of  no  value  whatso- 
ever. 

The  other  alleged  advantages  to  the  railroad  might  well  have  been 
deemed  either  offset  by  the  advantages  to  the  other  parties,  as  shown 
by  the  contract,  or  of  no  substantial  value  whatsoever.  We  conclude, 
therefore,  that  the  evidence  fully  sustains  the  charge  that  the  defend- 
ant knowingly  gave  a  rebate  in  respect  to  the  interstate  transporta- 
tion whereby  such  property  was  transported  at  a  less  rate  than  that 
named  in  the  tariff. 

2.  At  the  conclusion  of  the  charge,  defendant's  attorney  requested 
certain  additional  charges  successively.  To  each  of  these  in  turn  the 
trial  judge  either  ^ve  or  refused  his  assent,  or  expressed  his  own 
modifying  views.  The  last  request  and  the  action  of  the  court  there- 
on arc  thus  presented  in  the  bill  of  exceptions : 

••Mr.  Whltnel:  If  the  court  please,  one  further  charge.  I  ask  the  Jury  be 
charged  that  devices  or  rebates  are  not  contrary  to  law,  and  prohibited,  unless 
by  such  devices  or  rebates  property  of  the  shipper,  the  Lumaghi  Coal  CJom- 
psLuy  in  this  case,  was  transported  at  a  less  rate  than  that  named  in  the 
tariffs  published  and  filed  by  the  Vandalia  Railroad  Company. 

"The  Court:     WeU,  I  refuse  that  instruction.     It  Is  not  necessary,  and 
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add  this  to  what  I  have  said:  It  is  not  necessary  for  the  gOTemment  t6 
show  that  the  money  that  was  paid,  that  specific  money  was  rebating  or  re- 
ducing; that's  all.  It  is  suflQcient,  if  from  the  whole  evidence,  as  I  have 
said  before,  you  believe  from  the  whole  evidence  that  the  defendant  did  pay 
one  or  more  sums  of  money,  for  the  puri)ose  of  reducing  the  costs  of  the 
transportation  of  this  property,  and  Uiat  must  be  determined  from  the  whole 
evidence. 

**To  which  ruling  of  the  court  the  defendant  by  its  counsel  asked  for  and 
was  granted  an  exception." 

Whether  defendant  excepted  to  the  refusal  so  to  instruct,  or  to  the 
statement  of  the  court,  or  to  both,  is  not  clear.  Indeed,  it  is  so  vague 
that,  in  preparing  the  assignments  of  error,  counsel  deemed  it  to  ex- 
tend to  the  rulings  on  every  request 

[3]  Waiving  this,  however,  we  consider  the  only  error  in  r^;ard 
thereto  presented  in  the  brief : 

That  *the  Jury  were  given  to  understand  that  thereby  the  Vandalia  should 
be  convicted  of  concocting  a  device,  and  not  of  transporting  the  property  at 
less  than  the  published  rate." 

While  the  request  stated  concisely  a  correct  and  applicable  legal 
proposition,  and  might  well  have  been  given,  the  trial  judge  did  not 
err  in  regarding  it  as  not  absolutely  necessary,  inasmuch  as  the  court 
had  theretofore  pointed  out  the  necessary  elements  of  the  offense. 

[4]  After  giving  the  language  of  the  act  and  discussing  the  auc- 
tions as  to  a  device  and  the  purpose  and  intention  of  the  parties,  the 
court  said: 

''The  indictment  concludes  with  this  sort  of  a  charge.  That  is  what  you 
are  to  determine  and  try  by  the  evidence  in  the  case:  *And  so  the  grand  Ju- 
rors aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said  Vandalia  Bail- 
road  Company,  at  the  time  and  place  and  in  the  manner  and  form  and  through 
the  device  aforesaid,  did  conduct  and  transport  property  into  and  through 
said  Eastern  district  of  Illinois,  and  unlawfuUy  did  knowingly  and  willfully 
offer,  grant,  and  give  to  said  Lumaghi  Coal  Company  a  rebate  in  respect  to 
the  transportation  of  said  property  in  interstate  commerce  from  said  Lu- 
maghi Coal  Company's  mine  in  Illinois  to  the  state  of  Missouri.* " 

This  is  a  direct  statement  that  it  was  the  duty  of  the  jury  to  deter- 
mine, among  other  things,  whether  or  not  the  defendant  did  transport 
the  property  and  did  knowingly  give  a  rebate  in  respect  to  such  trans- 
portation. The  jury  could  not  have  understood  therefrom  that  the 
mere  concoction  of  the  device  without  the  transportation  at  a  reduced 
rate  resulting  therefrom  would  justify  a  verdict  of  guilty. 

The  additional  statement  made  by  the  judge  after  refusing  the  re- 
quest indicates  that  he  believed  defendant  was  endeavoring  to  have 
him  hold  tliat  payment  of  a  lump  sum  applicable  to  any  and  all  sub- 
sequent shipments  could  not  be  deemed  a  rebate  as  to  any  specific 
transportation.  The  assertion  that  it  was  not  necessary  for  the  govern- 
ment to  show  that  "the  money  paid,  the  specific  money,"  was  rebating, 
was  intended  as  a  denial  of  the  supposed  contention.  In  adding  that 
'*it  is  sufficient  if  the  jury  believe  from  the  whole  evidence  that  the 
defendant  did  pay  one  or  more  sums  of  money  for  the  purpose  of  re- 
ducing the  cost  of  the  transportation  of  this  property"  the  court  neither 
held  nor  intended  to  hold  that  this  was  the  only  element  necessary 
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to  be  established,  but  only  that,  to  establish  the  rebate  element,  it  would 
be  sufficient  for  the  jury  to  find  from  the  entire  evidence^  including 
as  well  the  excess  interest  payment  as  the  payment  of  the  tariff  rate  at 
the  time  of  shipments,  that  a  reduction  from  the  lawful  rate  had  in 
fact  been  made. 
Judgment  affirmed 


(226  Fed.  719) 

MORGAN,  Warden,  v.  ADAMS. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    September  27,  1915.) 

No.  4397. 

(SyllabuB  hy  the  Court,) 

Criminal  T^w  «=>999--Su8Pension  of  Sbntenck — ^Invalid  Obdeb— Effect. 

Conceding  that  an  order  made  by  a  court  without  statutory  authority, 
in  the  absence  of  the  pendency  of  a  motion  for  a  new  trial,  a  motion  in 
arrest  of  judgment,  a  writ  of  error,  or  some  necessity  thereby  to  pre- 
serve the  rights  of  the  convict,  or  to  prevent  the  infliction  upon  him  of 
undue  hardship,  suspending  in  whole  or  in  part,  during  good  behavior,  or 
for  an  indefinite  time,  a  sentence  of  fine  and  imprisonment  against  him. 
Is  unauthorized,  yet  such  order  does  not,  although  made  at  the  same  time 
with,  or  embodied  in,  the  Judgment  imposing  the  sentence,  invalidate  that 
sentence,  and  the  court  may  issue  a  mittimus  and  enforce  it,  after  the 
expiration  of  the  term  at  which  it  is  imposed,  notwithstanding  the  order 
of  suspension. 

[Ed.  Note.— -For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  2550-2553 ; 
Dec.  Dig.  <&=>999.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas;   John  C.  Pollock,  Judge. 

Habeas  corpus  by  James  Adams,  alias  James  Allen,  against  Thomas 
W.  Morgan,  Warden  of  the  United  States  Penitentiary  at  Leaven- 
worth, Kan.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

L.  S.  Harvey,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Kan.  (Fred  Robert- 
son, U.  S.  Atty.,  of  Kansas  City,  Kan.,  and  F.  M.  Brady,  Asst.  U.  S. 
Atty.,  of  Topeka,  Kan.,  on  the  brief),  for  appellant. 

Turner  W.  Bell,  of  Leavenworth,  Kan.,  for  appellee. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  TRIE- 
BER,  District  Judge. 

SANBORN,  Circuit  Judge.  The  warden  of  the  United  States 
penitentiary  at  Leavenworth  challenges  an  order  of  the  court  below 
directing  the  discharge  from  his  custody  of  James  Adams  on  a  writ 
of  habeas  corpus  upon  this  state  of  facts:  On  February  10,  1913,  the 
United  States  District  Court  for  the  Northern  District  of  Ohio  sen- 
tenced Adams  on  each  of  two  counts  of  an  indictment  against  him  to 
the  payment  of  a  fine  and  to  imprisonment  in  the  penitentiary  at 
Leavenworth  for  the  term  of  five  years  after  that  date,  and  **ordered 
that  the  sentence  as  to  imprisonment  be  suspended  during  good  be- 
havior."    During  the  second  term  of  that  court  thereafter,  and  on 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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November  ^,  1913,  it  ordered  the  order  suspending  the  sentence  va- 
cated on  the  ground  that  Adams  had  violated  the  terms  thereof,  and 
also  "ordered  that  he  be  conveyed  to  the  penitentiary,  there  to  be  im- 
prisoned in  accordance  with  the  sentence  heretofore  imposed,"  and 
on  the  same  day  a  mittimus  was  issued  by  the  court  to  the  marshal  of 
the  district,  based  on  the  sentence  of  February  10,  1913,  alone,  where- 
by the  marshal  was  commanded  to  take,  convey,  and  deliver  Adams 
to  the  warden  of  the  penitentiary  at  Leavenworth,  "there  to  be  im- 
prisoned in  pursuance  of  the  said  sentence,"  and  the  warden  was 
holding  him  under  that  writ  and  sentence  when  his  authority  to  do 
so  was  challenged  by  the  writ  of  habeas  corpus.  The  trial  court 
discharged  the  prisoner,  on  the  ground  that,  because  the  court  order- 
ed the  sentence  suspended  during  the  good  behavior  of  the  accused, 
at  the  same  time  that  it  rendered  the  judgment  imposing  the  sen- 
tence, the  latter  was  unauthorized  by  law,  the  commitment  under  it  was 
illegal,  and  did  not  justify  the  imprisonment  of  the  convict. 

Counsel  for  the  warden  does  not  challenge  the  proposition  that 
without  statutory  authority,  and  there  was  none  here,  a  court,  in 
the  absence  of  the  pendency  of  a  motion  for  a  new  trial,  a  motion 
in  arrest  of  judgment,  a  writ  of  error,  or  some  necessity  thereby 
to  preserve  the  rights  of  the  convict,  or  to  prevent  the  infliction  upon 
him  of  undue  hardship,  is  without  power  to  suspend  the  sentence 
against  him  for  an  indefinite  time,  and  that  under  this  rule  the  order 
of  suspension  of  the  judgment  during  good  behavior  was  void.  This 
concession  of  the  counsel  for  the  warden  of  the  correctness  of  this 
proposition  and  conclusion,  upon  which  there  is  a  conflict  among  the 
authorities,  renders  it  unnecessary  to  consider  them,  and  this  case 
is  discussed  and  decided  on  the  concession,  without  the  expression 
or  intimation  of  the  views  of  this  court  concerning  them. 

There  remains  for  consideration  this  question:  When  a  court, 
upon  conviction  of  an  accused  person,  sentences  him  to  fine  and 
imprisonment,  and  in  the  entry  of  the  judgment,  or  thereafter,  causes 
the  entry  of  an  unauthorized  order  suspending  the  sentence,  or  a  part 
thereof,  during  the  good  behavior  of  the  accused,  or  during  any 
other  indefinite  time,  is  the  sentence  void,  so  that  after  the  expiration 
of  the  term  the  court  is  without  jurisdiction  to  issue  a  mittimus  or 
other  process  to  enforce  it?  The  court  below  answered  this  question 
in  the  afiirmative,  and  its  decision  is  sustained  by  the  opinions  in 
United  States  v.  Wilson  (C.  C.)  46  Fed.  748,  Ex  parte  Clendenning, 
22  Okl.  108,  97  Pac.  650,  653,  19  L.  R.  A.  (N.  S.)  10«,  132  Am. 
St.  Rep.  628,  Ex  parte  Peterson,  19  Idaho,  433,  113  Pac.  729,  730, 
35  L.  R.  A.  (N.  S.)  1067,  and  In  re  Strickler,  51  Kan.  700,  702,  33 
Pac.  620.  The  following  authorities  tend  to  sustain  a  negative  answer 
to  the  same  question :  State  v.  Abbott,  87  S.  C.  466,  70  S.  E.  6,  8, 
33  L.  R.  A.  (N.  S.)  112,  Ann.  Cas.  1912B,  1189;  State  ex  rel.  Buckley 
v.  Drew,  75  N.  H.  402,  74  Atl.  875 ;  Sylvester  v.  State,  65  N.  H.  193. 
20  Atl.  954;  State  v.  Hatley,  110  N.  C.  522,  14  S.  E.  751,  752;  State 
V.  Whitt,  117  N.  C.  804,  23  S.  E.  452,  453;  Tanner  v.  Wiggins,  54 
Fla.  203,  45  South.  459,  14  Ann.  Cas.  718;  Fuller  v.  State,  100  Miss. 
811,  57  South.  806,  808,  39  L.  R.  A.  (N.  S.)  242,  Ann.  Cas.  1914A,  98. 
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The  arguments  in  support  of  the  affirmative  answer  are  forcibly 
and  exhaustively  stated  in  the  opinion  of  Judge  Dunn  in  Ex  parte  Clen- 
dennmg,  22  Okl.  108,  97  Pac.  650,  653,  19  L.  R.  A.  (N.  S.)  1041,'  132 
Am.  St.  Rep.  628,  and  those  in  support  of  the  negative  answer  no  less 
so  in  the  opinion  of  Judge  Woods  in  State  v.  Abbott,  87  S.  C.  466,  70 
S.  E.  6,  8,  33  L.  R.  A.  (N.  S.)  112,  Ann.  Cas.  1912B,  1189.  It  is 
useless  to  repeat  these  arguments  here.  Those  who  are  curious  to 
examine  them  may  find  them  in  the  opinions  referred  to.  They  have 
been  deliberately  considered,  and  it  is  sufficient  to  say  that  the  con- 
clusion forced  upon  our  minds  is  that,  if  the  order  suspending  such 
a  sentence  is  illegal,  it  is  so  not  because  it  is  irregular  or  technically 
defective,  but  because  it  is  beyond  the  power  of  the  court,  and  it  is 
therefore  void,  and  the  sentence  stands,  and  is  enforceable  by  the 
court  at  any  time  after  its  rendition,  either  before  or  after  the  term 
of  the  court,  until  the  convict  has  suffered  the  penalties  it  imposes. 
Even  if  the  order  of  suspension  is  embodied  in  the  judgment  which 
imposes  the  sentence,  nevertheless  the  sentence  is  authorized  and  valid, 
while  the  order  of  suspension  is  unauthorized  and  void,  and,  as  the 
latter  is  separable  from  the  former,  the  latter  falls,  while  the  sentence 
stands.  '^Concede,"  says  Judge  Young  in  State  ex  rel.  Buckley  v. 
Drew,  75  N.  H.  402,  74  Atl.  875,  "that  the  court  had  no  authority 
to  suspend  the  [defendants']  sentences,  and  the  fact  still  remains  that 
it  had  power  to  impose  them ;  and,  as  the  two  parts  of  the  order  are 
separate  and  distinct,  the  illegality  of  the  last  part  would  in  no  way 
affect  the  validity  of  the  first  part." 

Let  the  judgment  and  order  discharging  the  prisoner  be  reversed, 
and  let  the  case  be  remanded  to  the  court  below  for  further  proceed- 
ings consistent  with  the  views  expressed  in  this  opinion. 


(226  Fed.  721) 

UNITED  STATFJS  v.  INDEPENDENT  PACKET  CO.* 

(Circuit  Caurt  of  Appeals,  Eighth  (Circuit.    September  13,  1915.) 

No.  4205. 

Shipping  ^=>14 — Regulation  of  Steam  Vessels— Penalty  for  Violation  of 
Regulations. 

The  violation  by  a  steam  vessel,  subject  to  the  inspection  laws  of  the 
United  States,  of  Rev.  St.  §  4403,  as  amended  by  Act  April  2,  1908,  e.  123, 
§  1,  35  Stat.  55  (Comp.  St.  1913,  §  8225),  by  failing  to  take  on  board  for  a 
voyage  a  licensed  mate  as  required  by  the  certificate  of  the  local  Inspector, 
subjects  the  vessel  and  her  owner  to  the  penalty  of  $500  prescribed  by  sec- 
tion 4499  ((>)mp.  St.  1913,  §  8275)  for  violation  of  any  provision  of  that  ti- 
tle. 

[Ed.  Note.— For  other  cases,  see  Shlpiring,  Cent.  Dig.  §§  28,  29 ;  Dec.  Dig. 
<&=>14.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri :  David  P.  Dyer,  Judge. 

Libel  by  the  United  States  against  the  steamer  Belle  of  Calhoun; 
Independent  Packet  Company,  claimant.  Decree  dismissing  libel,  and 
libelant  appeals.    Reversed. 

^=:»For  other  cases  see  same  topic  &  KBT-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
^Rehearing  denied  December  4.  191S. 
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Vance  J.  Higgs,  Asst.  U.  S.  Atty.,  of  Caruthersville,  Mo.  (Arthur 
L.  Oliver,  U.  S.  Atty.,  of  St.  Louis,  Mo.,  on  the  brief),  for  the  United 
States. 

Forest  P.  Tralles,  of  St.  Louis,  Mo.,  for  appellee. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  LEWIS, 
District  Judge. 

LEWIS,  District  Judge.  The  steamboat,  Belle  of  Calhoun,  whose 
field  of  navigation  was  the  Mississippi  and  tributaries  above  St.  Louis, 
was  libelled  for  a  statutory  penalty  of  $500.  She  was  proceeded 
against  for  having  left  her  home  port,  St.  Louis,  in  the  late  afternoon 
of  September  6,  1911,  carrying  both  passengers  and  freight  on  one  of 
her  regularly  scheduled  trips  without  a  licensed  mate  on  board.  On 
seizure  her  owner,  appellee,  intervened  as  claimant,  furnished  bond 
for  her  release,  and  by  answer  denied  the  facts  charged  in  the  libel 
of  information  on  which  the  right  to  recover  the  penalty  was  based. 
The  facts  charging  her  dereliction  in  leaving  the  port  are  set  out,  and 
there  can  be  no  doubt  on  the  proof  that  the  truth  of  the  charge  was 
established.  Her  master,  Captain  Carvell,  testified  that  they  did  not 
have  a  licensed  mate  aboard  until  they  reached  Grafton,  thirty-three 
miles  out,  where  by  good  chance  he  found  one  and  brought  him  on. 
This  is  not  denied,  but  impliedly  confessed  notwithstanding  the  an- 
swer. 

The  whole  of  Title  52  of  the  Compiled  Statutes  (1901)  is  devoted 
to  the  regulation  of  steam  vessels  and  the  safeguarding  against  perils. 
The  Belle  of  Calhoun  was  subject  to  inspection  and  had  been  inspect- 
ed under  the  requirements  of  the  Title,  and  certificate  that  that  had 
been  done  was  regularly  made  and  issued  which  was  her  authority  to 
engage  in  navigation  on  the  terms  and  conditions  therein  specified. 
The  certificate  (in  evidence)  showed  that  she  was  of  451  gross  tons, 
had  27  state  rooms  and  60  berths,  and  was  allowed  to  carry  119  pas- 
sengers, including  (30)  deck  and  steerage,  and  also  freight.  The  cer- 
tificate fixed  and  set  out  the  complement  of  officers  and  crew  to  be 
carried,  among  them  one  licensed  master  and  one  licensed  mate, 
whose  duties,  as  shown  by  the  proof,  were  to  alternate  on  the  watch, 
the  mate  being  next  to  the  master  in  command.  Copies  of  the  cer- 
tificate are  carried  on  the  boat  in  conspicuous  places.  (Amendatory 
Act  March  3,  1905,  c.  1454,  §  4,  33  Stat.  1025  [Comp.  St.  1913,  § 
8275].) 

Section  4463  of  the  Title,  as  amended  (33  Stat  55)  is,  in  part: 

"Any  vessel  of  tlie  United  States  subject  to  the  provisions  of  this  title  or  to 
the  inspection  laws  of  the  United  States  shall  not  be  navigated  unless  she  shall 
have  in  her  service  and  on  board  such  complement  of  licensed  officers  and  crew 
as  may,  In  the  judgment  of  the  local  inspectors,  who  Inspect  the  Tessel,  be  nec- 
essary for  her  safe  navigation.  The  local  inspector  shall  make  in  the  certifi- 
cate of  inspection  of  the  vessel  an  entry  of  such  complement  of  officws  and 
crew."    [Comp.  St  1913,  S  8225.] 

It  needs  no  argument  to  demonstrate  that  the  Belle  of  Calhoun  on 
the  occasion  charged  violated  the  letter  and  also  the  purpose  of  the 
statute  in  going  from  St.  Louis  to  Grafton  without  a  licensed  mate  in 
her  service  and  on  board.    A  statement  of  the  facts  leaves  no  escape 
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from  that  conclusion,  and  the  statute  fixing  the  penalty  for  the  act  is 
equally  clear.     Section  4499  [Comp.  St.  1913,  §  8275]  : 

"If  any  vessel  propelled  in  whole  or  In  part  by  steam  be  navigated  without 
complying  with  the  terms  of  this  title,  the  owner  shall  be  liable  to  the  United 
States  hi  a  p^ialty  of  $500  for  each  offense.'' 

That  the  penalty  was  incurred  as  charged  can  not  be  doubted  when 
only  the  part  of  section  4463  above  quoted  is  considered;  but  it  is 
argued  that  when  the  latter  part  of  that  section  is  viewed  and  given 
its  appropriate  effect  on  the  remainder  the  whole  of  the  section  should 
be  given  both  an  inclusive  and  exclusive  interpretation.  That  is  to 
say,  the  section  includes  a  penalty  for  violation  of  its  requirements, 
and  also  excludes,  by  implication,  penalties  that  are  imposed  by  other 
sections  of  the  Title.  And  this  position  is  said  to  be  measurably 
strengthened  by  the  amendatory  Act  of  March  3,  1913  (37  Stat.  732, 
c.  118,  §  1  [Comp.  St.  1913,  §  8225]). 

Reverting  now  to  the  latter  part  of  the  section  relied  on  (4463)  as 
it  stood  in  September,  1911,  it  read: 

"If  any  such  vessel  is  deprived  of  the  services  of  any  member  of  the  crew 
without  the  consent,  fault,  or  collusion  of  the  master,  owner  or  any  person  in- 
terested in  the  vessel,  the  vessel  may  proceed  on  her  voyage,  if  in  the  judgment 
of  the  master  she  Is  sufficiently  manned  for  such  voyage.  ♦  ♦  ♦  If  the  vesr 
sel  shall  have  been  insufficiently  manned  in  the  Judgment  of  the  local  Inspec- 
tors the  master  shall  be  liable  ♦  ♦  ♦  in  case  of  an  insufficient  number  of 
licensed  officers,  to  a  penalty  of  five  hundred  doUars." 

The  amendment  of  March  3,  1913,  extended  liability  for  the  pen- 
alty to  the  owner,  and  relieved  the  master.  And  so,  it  is  argued  that 
by  the  amendment  there  was  legislative  interpretation  that  the  pen- 
alty imposed  under  Section  4499  was  not  incurred  by  a  violation  of 
4463,  and  that  this  legislative  interpretation  ought  to  be  judicially 
accepted.  But  to  sustain  this  contention  is  to  put  a  restricted  mean- 
ing on  the  plain  words  of  Section  4499,  and  to  exempt  one  from  the 
penalty  fixed  by  that  section  according  to  its  plain  words  who  was  not 
subjected  to  a  penalty  by  section  4463  prior  to  amendment.  The  fact 
that  the  master  was  subjected  to  a  penalty  by  Section  4463  does  not 
impress  us  as  being  a  reason  why  the  owner  should  not  be  made  liable 
by  another  section  to  a  penalty  for  not  obeying  on  his  part  the  com- 
mand of  Section  4463.  Moreover,  it  is  equally  clear  that  the  latter 
part  of  Section  4463  has  no  application  here.  Its  conditions  are 
wholly  beside  the  facts  in  hand.  The  Belle  of  Calhoun  was  not  de- 
prived of  the  services  of  a  licensed  mate  "without  the  consent,  fault 
or  collusion  of  the  master,  owner  or  any  person  interested  in  the  ves- 
sel"; but  to  the  contrary,  the  owner  represented  by  Sebastian  must 
be  held  to  have  consented,  and  proof  is  not  lacking  that  Carvel  1,  the 
master,  and  Hudson,  clerk,  and  interested  in  the  vessel,  were  at  fault. 
Hudson,  the  clerk,  was  a  stockholder  in  the  Packet  Company ;  through 
an  arrangement  between  him  and  Sebastian,  the  latter  had  been  ad- 
vancing money  for  some  time  to  keep  the  boat  going  and  during  that 
time  he  had  been  aboard  on  the  regular  trips,  participating  in  the 
management  of  the  boat  and  assuming  at  times  to  discharge  the  duties 
of  mate.     He  seems  to  have  assumed  general  responsibility  in  its 
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operation.  The  master  testified  that  Sebastian's  "word  was  always 
taken  like  he  owned  the  whole  boat,  and  he  acted  as  clerk  and  mate 
and  everybody  else,"  and  tried  to  act  as  master  too.  On  the  particu- 
lar occasion  he  sent  for  a  licensed  mate  before  departure,  but  could 
not  agree  with  him  on  wages  and  for  that  reason  he  was  not  taken  on 
The  master  was  asleep  when  the  boat  **backed  out"  and  did  not  know 
that  a  licensed  mate  had  not  been  engaged  until  the  boat  was  up- 
stream several  miles. 

This  condition  of  affairs  demonstrates  the  necessity  for  Section 
4499. 

The  penalty  should  have  been  assessed,  and  the  learned  District 
Judge  erred  in  entering  an  order  of  dismissal. 

Reversed. 


(1>26  Fed.  724) 

THE  RANDWYK. 

(Circutt  Ocnirt  (^  Appeals,  Fourth  Circuit    September  14,  1915.) 

Na  1357. 

Shipping  ^s>l32 — Liabilitt  of  Vessex  fob  Loss  of  Caboo — ^Negligei?t  De- 
livery. 

A  finding  that  the  capsizing  of  a  scow  and  the  dumping  of  her  load  while 
she  was  taking  cargo,  consisting  of  kalnit  and  potash,  from  a  steamship 
through  chutes,  with  two  men  furnished  by  the  ship  to  trim  the  load,  was 
due  to  negligent  loading  and  trimming,  for  which  the  ship  was  re^)oi]sl- 
ble,  held  supported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  S§  471-487;  Dec 
Dig.  <©=>132. 

labilities  of  vessel  owners  for  loss  or  injury  from  improper  stowage, 
see  note  to  The  Gualala,  102  O.  C.  A.  553.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  at  Baltimore;  John  C.  Rose,  Judge. 

Suit  in  admiralty  by  the  Piedmont-Mt.  Airy  Guano  Company  against 
.the  steamship  Randwyk;  the  Randwyk  Steamship  Company,  owner, 
and  the  Holland- Apierican  Line,  charterer,  claimants.  Decree  for  libel- 
ant, and  claimants  appeal.    Affirmed. 

For  opinion  below,  see  220  Fed.  383. 

John  B.  Deming,  of  Baltimore,  Md.  (Whitelock,  Deming  &  Kemp, 
of  Baltimore,  Md.,  on  the  brief),  for  appellants. 
Arthur  D.  Foster,  of  Baltimore,  Md.,  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  The  steamship  Randwyk,  of  the  Holland- 
American  Line,  arrived  in  Baltimore  Harbor  on  Friday,  December  II, 
1914,  with  557  bags  of  potash  and  214,172  kilograms  of  kainit,  in  bulk, 
delivered  by  the  libelant,  Piedmont-Mt.  Airy  Guano  Company,  to  the 
ship  at  Rotterdam,  consigned  to  itself  at  Baltimore.  The  bill  of  lading 
provided  that  the  merchandise  was  "to  be  delivered  frcwn  the  ship's 
deck  (where  the  shipowner's  responsibility  shall  cease)."    The  Guano 

^=>For  oUier  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  6  Indexes 


Digitized  by  VjOOQIC 


THE  BANDWYK  481 

Company,  on  the  day  of  arrival,  sent  a  scow  alongside  to  receive  the 
goods  and  transfer  them  from  the  ship  to  the  scow.  The  work  was 
commenced  on  Saturday  morning,  but  was  suspended  until  about  9 :30 
Saturday  night.  It  was  continued  from  that  time  until  about  3  o'clock 
Sunday  morning,  when  the  scow  turned  bottom  up,  and  97  bags  of 
potash  and  150  tons  of  kainit  were  lost.  The  District  Court  held  that 
the  overturning  of  the  scow  was  caused  by  negligent  unloading  on  the 
part  of  the  ship,  and  entered  a  decree  in  favor  of  the  Guano  Company 
for  $5,249.18,  the  value  of  the  property  lost.  The  appeal  involves  only 
the  question  of  fact  whether  the  loss  was  due  to  the  negligent  unload- 
ing by  the  ship,  or  to  a  leak  in  the  scow,  or  some  other  cause. 

The  unloading  was  done  by  means  of  a  chute ;  the  ship  having  two 
men  in  the  scow  to  trim  or  arrange  the  merchandise  properly  on  each 
side  of  the  center  of  the  scow,  so  that  it  would  be  steady.  The  scow- 
man  testified  that  the  trimming  was  improperly  done,  that  the  scow 
was  overloaded  at  one  end,  and  that  those  acting  for  the  ship  failed 
to  move  the  scow  when  he  told  them  they  were  not  distributing  the 
load  properly,  failed  to  furnish  more  men  to  trim  when  he  requested 
them  to  do  so,  because  the  two  trimmers  could  not  handle  the  goods 
fast  enough,  and  failed  to  heed  his  warning  that,  because  the  chutes 
were  too  short,  the  load  was  falling  too  much  on  the  side  next  to  the 
ship.  To  discredit  this  statement.  Brown,  the  local  night  superintendent 
of  the  Holland  Line,  testified  that,  when  the  scowman  asked  to  have 
the  scow  moved,  it  was  moved,  and  that  his  orders  were  complied  with 
in  every  particular ;  that  he  could  see  the  cargo,  and  that  it  was  level ; 
that  the  chute  was  long  enough;  that  the  scowman  did  not  ask  for 
more  trimmers ;  that  the  scowman  told  him  after  the  accident  that  the 
trimming  was  properly  done ;  that  there  was  water  in  the  scow ;  and 
that  it  must  have  sprung  a  leak.  Sinclair,  a  night  inspector  of  customs 
service,  testified  he  heard  the  scowman  tell  Brown  that  the  loading  was 
properly  done,  but  that  he  did  not  know  whether  the  scow  was  leak- 
ing, and  that  he  did  not  know  what  made  it  turn  over.  The  stevedore 
foreman  testified  in  general  confirmation  of  Sinclair,  adding  that  the 
scow  was  moved  whenever  the  request  was  made  by  the  scowman, 
and  that  the  scowman  said  that  the  scow  had  turned  over  twice  be- 
fore. Two  deckmen  of  the  ship  testified  that  the  scow  was  moved  once 
at  the  request  of  the  scowman,  and  that  they  heard  no  orders  of  the 
scowman  that  were  not  obeyed. 

According  to  the  scowman's  version  of  his  statement  after  the  ac- 
cident, he  said  the  scow  was  on  an  uneven  keel,  that  it  was  a  hard 
matter  for  him  to  say  what  caused  the  accident,  and  that  he  said  noth- 
in  about  a  leak.  The  proof  was  conclusive  that  the  scow  had  never 
turned  over  before,  and  examination  after  the  accident  showed  there 
was  no  leak. 

The  fact  that  no  defect  was  found  in  the  scow,  taken  with  the  other 
fact  that  the  scow  listed  violently  towards  the  ship  tends  to  corroborate 
the  testimony  of  the  scowman  that  the  loading  was  negligently  done, 
and  that  the  unequal  distribution  of  the  load  was  the  cause  of  the  ac- 
cident. This  support  in  the  evidence  for  the  conclusion  of  the  District 
Court  on  an  issue  of  fact  must  result  in  affirmance. 
141  C.C.A.— 31 
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The  District  Judge  did  not  base  his  conclusion  on  the  doctrine  of 
res  ipsa  loquitur,  but  on  the  testimony  of  the  scowman  corroborated 
by  the  surrounding  circumstances. 

Affirmed. 


(226  Fed.  726) 

UNITED  STATES  v.  WESTERN  INV.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Clnnilt    June  23,  1915.) 

No.  4287. 

1,  Indians  ^s>15 — ^Allotibd  Lands — Conveyancb  by  Heib — ^Bestbictions. 

Though  the  period  for  which  the  Creek  Agreement  made  a  prior  allot- 
ment to  an  Indian,  confirmed  thereby,  Inalienable  by  the  allottee  or  iHa 
heirs  without  approval  of  the  Secretary  of  the  Interior,  expired  before 
enactment  of  Act  April  26,  1906,  c.  1876,  S  22,  34  Stat  145,  prohibiting 
full-blood  heirs  of  a  deceased  Indian  conveying  his  land  without  approv- 
al of  such  officer,  a  conveyance  by  such  heirs  of  such  land  after  such 
enactment  is  subject  thereto. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent.  Dig.  S|  17,  29,  34,  37- 
44;    Dec  Dig.  <©=>15.] 

2.  Indians  ^=s>15 — Death  op  Allottee — Conveyance  by  Heir. 

Act  May  27,  1908,  35  Stat  312,  prohibiting  the  conveyance  of  any  inter- 
est in  an  allotment  by  any  full-blood  Indian  heir  of  the  allottee  witbout 
the  approval  of  the  court  having  jurisdiction  of  the  settlement  of  the 
estate  of  the  deceased  allottee,  renders  a  deed  of  such  heir  voidable,  if 
made  without  such  approval. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  §§  17,  29,  34,  37-44; 
Dea  Dig.  <©=>15.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Suit  by  the  United  States  against  the  Western  Investment  Company 
and  others.  Decree  for  defendants,  and  the  United  States  appeals. 
Reversed  and  remanded,  with  directions. 

D.  H.  Linebaugh,  U.  S.  Atty.,  of  Muskogee,  Okl.,  and  Archibald 
Bonds,  Sp.  Asst.  U.  S.  Atty.,  of  Claremore,  Okl.,  for  the  United  States. 

Before  ADAMS,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

ADAMS,  Circuit  Judge.  Lewis  Bird,  a  full-blood  Creek  Indian, 
died  April  14,  1901,  leaving  surviving  him  as  his  heirs,  Mary  Bird,  his 
widow,  Melissa  Bird,  a  daughter,  and  Walter  Bird,  a  son,  all  full-Wood 
Creek  citizens.  During  his  lifetime  and  on  April  20,  1899,  an  allot- 
ment was  made  to  him  of  his  share  of  the  tribal  lands.  Afterwards 
Walter,  the  son,  died,  and  on  April  24,  1907,  Mary,  the  widow,  exe- 
cuted a  deed  to  the  Western  Investment  Company  purporting  to  convey 
to  that  company  the  allotment  of  Lewis  Bird,  deceased.  Later  the 
Western  Investment  Company  was  duly  adjudicated  a  bankrupt,  and 
its  trustee  in  bankruptcy  executed  a  quitclaim  deed  purporting  to 
convey  all  the  interest  of  the  bankrupt's  estate  in  and  to  that  allotment 
to  John  S.  Bilby.  It  is  sought  by  the  bill  in  this  case,  in  which  the 
Western  Investment  Company  and  John  S.  Bilby  are  defendants,  to 
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cancel  the  deed  of  Mary  Bird  to  the  Western  Investment  Company  and 
the  deed  of  the  trustee  of  the  last-named  company  to  John  S.  Bilby, 
and  to  quiet  title  to  the  land  in  controversy,  the  same  being  the  S.  E.  i/4 
of  section  4,  township  18  N.,  range  16  E.,  in  the  heirs  of  Lewis  Bird. 
The  District  Court  dismissed  the  bill  as  to  these  defendants. 

The  allotment  to  Lewis  Bird  was  made  prior  to  the  ratification  of 
the  Original  Creek  Agreement,  March  1,  1901  (31  Stat.  861,  c.  676). 
It  was  therefore  made  under  the  provisions  of  the  Curtis  Act  of  June 
28,  1898  (30  Stat.  495,  c.  517).  All  allotments  made  under  the  provi- 
sions of  that  act  were  ratified  and  confirmed  by  the  Original  Creek 
Agreement.  By  section  7  of  that  Agreement  allotments  made  to  Creek 
citizens  prior  to  its  ratification  were  confirmed  and  made  inalienable 
without  the  approval  of  the  Secretary  of  the  Interior  by  the  allottee  or 
his  heirs  at  any  time  before  the  expiration  of  five  years  from  the  rati- 
fication of  the  Agreement.  Section  22  of  the  act  of  April  26,  1906 
(34  Stat.  137,  c.  1876),  entitled  "An  act  to  provide  for  the  final  disposi- 
tion of  the  affairs  of  the  Five  Civilized  Tribes  in  the  Indian  Territory,, 
and  for  other  purposes,"  provides  that : 

**Tlie  adult  heirs  of  any  deceased  Indian  of  either  of  the  Five  Civilized 
Tribes  whose  selection  has  been  made  ♦  •  ♦  may  sell  and  convey  the 
lands  inherited  from  such  decedent,"  and  that  "all  conveyances  made  under 
this  provision  by  heirs  who  are  full-blood  Indians  are  to  be  subject  to  the 
approval  of  the  Secretary  of  the  Interior,  under  such  rules  and  regulations 
as  he  may  prescribe." 

[  1  ]  The  Original  Creek  Agreement  provided  that  allotted  lands  shall 
not  be  alienable  "by  the  allottee  or  his  heirs"  at  any  time  before  the  ex- 
piration of  five  years  from  the  ratification  of  this  agreement,  except  with 
the  approval  of  the  Secretary  of  the  Interior.  The  deed  of  Mary  Bird 
to  the  Western  Investment  Company,  being  executed  on  April  24,  1907, 
could  not  have  been  avoided  by  the  restriction  found  in  that  agreement, 
for  her  deed  was  made  more  than  five  years  after  its  ratification,  which 
was  March  1,  1901.. 

According,  therefore,  to  the  statutes  in  force  at  the  time  her  deed  was 
made,  there  would  have  been  no  restriction  upon  her  alienation  of  the 
land  as  an  heir  of  Lewis  Bird,  and,  had  it  not  been  for  the  enactment 
of  April  26,  1906,  just  referred  to,  there  might  have  been  no  restriction 
upon  the  conveyance;  but  the  last-mentioned  act  provided  that  adult 
full-blood  heirs  of  a  deceased  Indian  should  make  no  conveyance  of  his 
land  without  the  approval  of  the  Secretary  of  the  Interior.  The  Su- 
preme Court  of  the  United .  States  in  Tiger  v.  Western  Investment 
Company,  221  U.  S.  286,  31  Sup.  Ct.  578,  55  L.  Ed.  738,  held  that 
Congress  had  not  by  the  Supplemental  Creek  Agreement  or  by  any 
other  act  released  its  control  over  the  alienation  of  lands  of  full-blood 
Creek  Indians,  and  that  it  was  within  its  power  to  continue  to  restrict 
such  alienation  by  requiring  the  approval  of  the  Secretary  of  the  In- 
terior of  conveyances  made  by  them.  It  results,  therefore,  that  accord- 
ing to  the  provisions  of  the  last-mentioned  act  (April  26,  1906),  Mary 
Bifd,  being  an  heir  of  a  deceased  Indian  to  whom  an  allotment  had 
been  made  in  his  lifetime,  could  not  make  a  conveyance  thereof  with- 
out the  approval  of  the  Secretary  of  the  Interior. 

[2]  By  the  provisions  of  section  9  of  the  act  of  May  27,  1908  (35 
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Stat.  312,  c.  199),  Congress  enacted  that  no  conveyance  of  any  interest 
of  any  full-blood  Indian  heir  of  an  allottee  should  be  valid  unless  ap- 
proved by  the  court  having  jurisdiction  of  the  settlement  of  the  estate 
of  the  deceased  allottee.  As  it  satisfactorily  appears  that  the  deed  of 
Mary  Bird  in  question  had  neither  the  approval  of  the  Secretary  of  the 
Interior  nor  of  any  court  having  jurisdiction  of  the  settlement  of  the 
estate  of  her  deceased  husband,  her  deed  was  voidable.  The  case  of 
Welty  V.  Reed,  219  Fed.  864, 135  C.  C.  A.  534,  involves  facts  and  prin- 
ciples very  similar  to  those  here  involved,  and  on  the  authority  of  that 
case,  and  the  case  of  Tiger  v.  Western  Investment  Company,  supra, 
the  decree  rendered  in  this  case  must  be  reversed,  and  the  cause  re- 
manded to  the  District  Court,  with  directions  for  further  proceedings 
in  accordance  with  the  opinion  of  this  court 
And  it  is  so  ordered. 


(226  Fed.  728) 

PENN  BRIDGE  CO.  et  al.  v.  KERSHAW  COUNTY. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    September  14,  1915.) 

No.  1338. 

1.  CONTBACTS  ^=5>284 — CONBTEUCTION    CONTRACTS — ^InTERPRETATIOW. 

Where  a  bridge  contract  provided  that  the  engineers  in  charge  should 
decide  the  true  construction  of  the  specifications  and  the  guality  of  ma- 
terials and  workmanship,  their  decision  was  final,  when  made  in  good 
faith. 

[Ed.  Note.— For  other  cases,  see  (Contracts,  Cent  Dig.  |§  1292-1302, 
1308-1310,  1312-1316,  1326-1338,  1340-1343,  1344-1346,  1350,  1351;  Dec 
Dig.  <&=>284.] 

2.  Contracts  C=»232,  303 — Nonperformance — Excuse. 

Performance  of  a  contract  is  not  excused,  unless  rendered  impossible 
by  act  of  (5od,  the  law,  or  the  other  party;  and  unforeseen  difficulties 
are  no  excuse  or  ground  for  additional  compensation. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {{  1071-1094, 
1409-1443 ;    Dec.  Dig.  <g=^2.T2,  303.] 

Cross-Appeals  from  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  South  Carolina,  at  Charleston ;  Henry  A.  M. 
Smith,  Judge. 

Suit  by  the  Penn  Bridge  Company  and  another  against  the  County 
of  Kershaw.     From  the  decree,  both  parties  appeal.     Affirmed. 

Thomas  W.  Davis,  of  Wilmington,  N.  C,  and  F.  L.  Willcox,  of 
Florence,  S.  C.  (Davis  &  Davis,  of  Wilmingfton,  N.  C,  and  Willcox 
&  Willcox,  of  Florence,  S.  C,  on  the  brief),  for  appellants  and  cross- 
appellees. 

Thomas  J.  Kirkland,  of  Camden,  S.  C,  for  appellee  and  cross-ap- 
pellant. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  CONNOR, 
District  Judge. 

KNAPP,  Circuit  Judge.  The  above  named  appellants  (plaintiffs 
below)  built  a  bridge  across  the  Wateree  river  near  the  city  of  Cam- 
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den,  S.  C,  under  a  contract  with  the  county  of  Kershaw  dated  March 
25,  1909.  This  contract,  generally  speaking,  appears  to  be  similar 
to  those  under  which  such  public  works  are  usually  constructed.  It 
provided  that  the  work  covered  by  its  terms  should  be  finished  on 
or  before  the  1st  of  November,  1909,  and  fixed  liquidated  damages 
for  each  day's  delay  beyond  that  time,  except  for  specified  reasons. 
The  bridge  was  completed  and  accepted  about  the  20th  of  August, 
1910,  and  defendant  has  paid  the  full  amount  certified  to  be  due  by 
the  engineers  in  charge,  whose  decision  was  made  final  by  the  con- 
tract "as  to  the  true  construction  and  meaning  of  the  drawings  and 
specifications  and  as  to  the  quality  of  all  materials  and  workmanship.'' 

[1,2]  On  the  theory  that  the  engineers  had  been  unfair  to  them 
and  partial  to  the  defendant  to  a  degree  amounting  to  fraud,  the 
plaintiflfs  brought  this  suit  to  recover  some  thousands  of  dollars  al- 
leged to  be  justly  due  them  under  the  contract  for  extra  work  done 
and  materials  furnished  which  the  engineers  refused  to  allow.  The 
claims  in  question  relate  to  (1)  extra  excavation;  (2)  extra  timber; 
(3)  increased  cost  resulting  from  change  of  location ;  and  (4)  amount 
chargeable  for  delay  under  the  stipulated  damage  clause  of  the  con- 
tract. In  a  decree  which  fully  discusses  the  matters  in  dispute  the 
trial  court  finds,  as  a  conclusion  of  fact,  that  the  charge  of  fraud  on 
the  part  of  the  engineers  has  not  been  established,  upholds  in  the 
main  their  construction  of  the  contract  and  the  rights  of  the  parties 
thereunder  and  disallows  substantially  all  the  claims  of  the  plaintiffs 
for  additional  compensation.  A  minor  item  of  $250  is  allowed,  and 
the  damages  charged  for  delay  reduced  by  7614  days,  amounting  to 
$1,912.50.  For  these  sums,  with  interest,  the  plaintiffs  had  judgment, 
and  both  parties  appeal. 

We  see  no  occasion  in  this  case  for  more  than  a  statement  of  our 
conclusions.  A  careful  study  of  the  record  and  arguments  of  counsel 
fails  to  satisfy  us  that  any  reversible  error  was  committed  by  the 
learned  District  Judge  either  in  construing  the  terms  of  the  contract 
or  in  deciding  the  controverted  questions  of  fact.  The  opinion  em- 
bodied in  his  decree  contains  a  thorough  review  of  the  several  claims, 
analyzes  the  evidence  relating  to  each  contention,  and  deduces  con- 
clusions which  we  think  should  be  approved.  Accepting  the  finding, 
which  seems  to  us  amply  warranted,  that  the  engineers  acted  in  good 
faith,  the  contract  itself  gives  such  finality  to  their  decisions  as  to 
leave  little  for  the  courts  to  determine.  As  was  said  by  the  Supreme 
Court  in  United  States  v.  Gleason,  175  U.  S.  588,  20  Sup.  Ct.  228, 
44  L.  Ed.  284: 

"While  we  are  to  determine  the  legal  import  of  these  provisions  according 
to  their  own  terms,  it  may  be  well  to  briefly  recall  certain  well-settled  rules 
in  this  branch  of  the  law.  One  is  that,  if  a  party  by  his  contract  charge  him- 
self with  an  obligation  possible  to  be  i)erformed,  he  must  make  it  good,  un- 
less liis  performance  is  rendered  impossible  by  the  act  of  God,  the  law,  or  the 
other  party.  Difficulties,  even  if  unforeseen,  and  however  great,  will  not  excuse 
him.  If  parties  have  made  no  provision  for  a  dispensation,  the  rule  of  law 
gives  none — nor,  in  such  circumstances,  can  equity  interpose." 

If  the  conclusions  reached  by  the  court  below,  in  which  we  feel 
constrained  to  concur,  result  in  hardship  and  loss  to  the  plaintiffs,  as 
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is  perhaps  the  case,  it  is  in  our  opinion  because  they  suffered  from  a 
series  of  untoward  happenings,  and  not  because  they  have  been  de- 
nied any  relief  which  a  court  of  equity  may  properly  afford. 

The  decree  is  affirmed,  but  without  costs  of  the  appeal  to  either 
party  as  against  the  other. 

Affirmed. 


(226  Fed.  730) 

WESTERN  GLASS  CO.  v.  SCHMERTZ  WIRE  GLASS  CO.  et  aL 

SCHMERTZ  WIRE  GLASS  CO.  et  al.  v.  WESTERN  GLASS  CO. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    July  28,  1915.) 

Nos.  2015,  202] 

1.  Patents  «=s>312—lNrBiNGEMBNT— Accounting  fob  Pbofits — Evidence. 

Evidence  introduced  by  complainant  on  an  accounting  for  profits  in 
an  infringement  suit  held  competent 

lEd.  Note.--For  other  cases,  see  Patents,  Cent  Dig.  §§  544-549;  Dec. 
Dig.  «=»312.] 

2.  Patents  ^=»312 — Infbinoemxnt — Accounting  fob  Pbofits — Evidence. 

On  an  accounting  for  profits  in  an  infringement  suit  a  circular  issued 
by  another  manufacturing  concern,  relating  to  the  merits  of  its  own  ap- 
paratus or  process,  is  not  competent  as  evidence  of  any  fact  stated  there- 
in as  affecting  the  value  of  the  patented  apparatus  or  process  in  suit; 
nor  is  evidence  that,  after  infringement  was  adjudged,  defendant  obtain- 
ed or  devised  a  new  apparatus  or  process,  not  known  to  the  prior  art,  to 
take  the  place  of  that  of  the  patent,  competent  on  that  question. 

[Ed.  Note.— i\)r  other  cases,  see  Patents,  Cent  Dig.  §§  544-549;  ^Dec 
Dig.  «=»312. 

Accounting  by  infringer  for  profits,  see  notes  to  Bricklll  v.  Mayor,  etc, 
of  City  of  New  York,  50  C.  C.  A.  8 ;  Clark  v.  Johnson,  120  C.  C.  A.  389.] 

3.  Patents  «=>318 — Infbingement— Pbofits  Recovebable. 

Where  a  defendant  appropriated  and  used  in  their  entirety  the  appara- 
tus and  process  of  complainant's  patent  in  making  wire  glass,  the  fact 
that  wire  glass  was  an  old  product  made  long  prior  to  ^e  patent,  does 
not  limit  the  profits  recoverable  by  complainant  to  those  ascertained  by  a 
comparison  of  the  patented  with  the  old  methods  of  manufacture,  ^d 
to  the  saving  or  economy  effected  by  the  use  of  those  of  the  patent  when 
it  is  shown  that  the  old  apparatus  and  methods  were  incapable  of  produc- 
ing wire  glass  of  the  sizes  demanded  by  the  modem  trade,  which  at  the 
time  could  only  be  produced  by  the  process  of  the  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  56^-576;  Dec 
Dig.  <S?»318.] 

4.  Patents  €=>318: — Pbofits  Awabded  fob  Infbingement — Interest. 

Interest  is  not  allowable  on  profits  awarded  for  infringement  of  a  pat- 
ent prior  to  the  time  the  amount  has  been  judicially  ascertained. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §$  566-576;  Dec. 
Dig.  «=»318.] 

5.  Patents  ^=:»318 — Pbofits  Recovebable  fob  Infbingement — ^DEDUcnoN  of 

INTEBEST  ON  CAPITAL  INVESTED. 

An  infringer  is  entitled  to  deduction  from  profits  made  by  the  infringe- 
ment for  use  of  its  capital,  including  plant  invested  in  the  bushiess,  to 
the  extent  of  its  actual  employment  in  the  infringing  operations;  and 
for  such  allowance  interest  may  be  computed  on  the  value  thereof,  and 
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apportioned  for  the  share  of  infringing  business,  whenever  noninfringing 
business  is  carried  on  therewith,  and  the  share  of  each  Is  ascertainable. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  566-576;    Dec. 
Dig.  <8=»318.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois ;  Arthur  L.  Sanborn, 
Judge. 

Suit  in  equity  by  the  Schmertz  Wire  Glass  Company  and  the  Missis- 
sippi Wire  Glass  Company  against  the  Western  Glass  Company.  From 
final  decree  after  an  accounting,  both  parties  appeal.  Modified  and 
affirmed. 

For  opinion  below,  see  203  Fed.  1006. 

Arthur  J.  Baldwin  and  Drury  W.  Cooper,  both  of  New  York  City, 
for  plaintiff  Schmertz  Wire  Glass  Co. 

Albert  H.  Graves  and  Charles  K.  Offield,  both  of  Chicago,  111., 
for  defendant. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

PER  CURIAM  (BAKER  and  MACK,  Circuit  Judges).  These  ap- 
peals were  argued  before  the  late  Judge  SEAMAN  and  ourselves.  A 
decree  and  an  opinion  giving  the  views  of  the  court  were  prepared  by 
Judge  SEAMAN,  and  were  handed  down.  Thereupon  the  Western 
Glass  Company  filed  a  petition  for  a  rehearing.  Upon  consideration 
thereof  the  three  judges  concluded  that  the  decree  and  opinion  ought 
to  be  somewhat  amended.  Drafts  of  these  amendments  were  pre- 
pared by  Judge  SEAMAN;  and  the  survivors  of  the  court  as  then 
constituted,  after  a  further  review  of  the  case  and  an  examination 
of  the  subsequent  citations  of  Dowagiac  Co.  v.  Minnesota  Co.,  235  U. 
S.  641,  35  Sup.  Ct.  221,  59  L.  Ed.  398,  and  Continuous  Co.  v.  Schmertz 
Co.,  219  Fed.  199,  135  C.  C.  A.  85,  now  order  that  the  following 
opinion  and  decree,  as  prepared  and  as  amended  by  Judge  SEAMAN, 
be  recorded  as  the  opinion  and  decree  of  the  court,  and  that  the  pe- 
tition for  rehearing  be  overruled  in  all  other  respects. 

Statement  of  case,  prepared  by  Judge  SEAMAN : 
These  are  appeals  from  a  decree  of  the  District  Court  on  an 
accounting  for  damages  and  profits  arising  from  infringement  of  the 
patent  in  suit.  No.  2015  is  an  appeal  by  the  Western  Glass  Company, 
defendant  below  in  the  infringement  suit,  for  reversal  of  this  decree ; 
and  No.  2021  is  a  cross-appeal  by  the  Schmertz  Wire  Glass  Company 
and  the  Mississippi  Wire  Glass  Company,  complainants  below,  for 
modification  thereof. 

The  decree  upon  the  accounting  proceeds  under  the  decision  of  this 
court  in  Western  Glass  Company  v.  Schmertz  Wire  Glass  Companv 
et  al.,  reported  185  Fed.  788,  109  C.  C.  A.  1,  for  the  infringement 
there  adjudged:  In  the  decree  below  in  that  suit,  which  was  affirmed 
on  appeal,  an  injunction  having  issued,  defendant  changed  its  method 
of  manufacture  from  the  so-called  "Schmertz  process,''  adjudged 
to  be  an  infringement  to  the  so-called  "three-step  process,"  and  this 
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change  was  made  on  February  10,  1910.  The  complainants  below 
thereupon  sued  for  infringement  by  that  method,  resulting  in  a  de- 
cree of  noninfringement  ([C.  C]  178  Fed.  973),  affirmed  by  this  court 
(195  Fed.  760,  115  C.  C.  A.  459).  Thus  the  period  of  infringement 
embraced  in  the  present  decree  terminates  on  February  10,  1910, 
pursuant  to  the  ruling  in  the  last-mentioned  suit,  and  the  year  1908 
is  excluded  therefrom  under  an  arrangement  made  between  the  parties. 

The  issues  on  the  accounting  were  referred  to  and  heard  by 
a  master,  who  made  an  extended  report  of  the  testimony  and  fur- 
ther reported  his  conclusions,  in  substance:  That,  while  the  defend- 
ant had  realized  profits,  they  were  not  proved  with  sufficient  clear- 
ness; that  a  noninfringing  process  had  been  open  for  defendant  to 
use  during  the  entire  period  of  alleged  infringement,  and  that  it 
was  not  liable  for  profits;  and  that  no  damages  could  be  lawfully 
imposed.  On  exceptions  to  the  master's  report  filed  by  the  com- 
plainants below,  the  matters  reported  were  reviewed  by  the  trial  court, 
resulting  in  the  decree  from  which  this  appeal  is  brought,  whereby  the 
conclusions  of  the  master  are  overruled,  and  recovery  is  awarded 
the  complainant  for  profits  amounting  to  $47,143.84. 

In  the  opinion  filed  below  ([D.  C]  203  Fed.  1006)  various  claims 
made  for  profits  and  damages  are  overruled,  but  the  cross-appeal  does 
not  assign  error  upon  such  exclusions,  nor  upon  the  exclusion  of 
claims  for  damages.  The  following  are  stated  in  the  opinion  as  items 
and  computations  which  enter  into  the  decree  of  profits : 

'*The  only  question  remaining  Is  the  amount  of  profits  to  be  repaid  by  de- 
fendant for  Its  infringement  during  the  two  periods  before  and  after  the 
contract  term ;  that  Is,  for  1907,  and  January  1,  1909,  to  February  10,  1910. 
Taking  the  figures  from  defendant's  account  books,  and  allowing  for  profits 
on  non-wire  glass  for  1907  and  January  1, 1909,  to  February  10,  1910,  amount- 
ing to  $16,789.57,  the  account  should,  I  think,  be  stated  as  follows: 

Increase  of  assets  in  1907,  less  $2,500  paid-in  capital $14,139.74 

Increase  January  1,  1909,  to  September  20,  1909,  includ- 
ing $18,000  dividends  paid 24.681.38 

Increase  September  20,  1909,  to  February  10,  1910 20,520.92 

Amount  expended  for  patent  litigation 6,630.62 

$65,792.66 
Deduct  profits  on  non-wire  glass  during  same  periods. . .  16,789.57    $49,003.00 

Interest  at  5  per  cent,  on  net  profits  of  $49,003.09  froni 
July  1,  1909,  to  Aprn  1,  1913,  3  years  9  months 9,188.08 

Gross  amount  for  profits  chargeable  to  defendant $58491-17 

Deductions  for  interest  on  capital: 
5  per  cent  interest  on  $72,503.68,  capital  in  1907,  for 

1   year 3,625.18 

5  per  cent,  on  $131,797.70,  capital  January  1,  1909,  for 

8  months  20  days 4,729.55 

5  per  cent,  on  $138,479.08,  capital  September  20,  1909, 

for  4  months  20  days 2,692.60     11,017.33 

Net  sum  chargeable  to  defendant  for  profits $47,143.84 

"The  figures  for  profits  on  non-wire  glass  during  the  infringing  periods  were 
taken  from  the  figures  found  in  complainant's  brief,  page  19.  The  figures  for 
defendant's  gross  profits  during  the  infringing  period,  and  for  interest  on 
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capital,  were  taken  from  the  accounting  record,  pages  621-623.  In  computing 
Interest  in  favor  of  complainants  on  defendant's  net  profits  on  wire  glass,  July 
1,  1909,  was  taken  as  an  average  date  between  the  beginning  and  end  of  the 
infringing  period,  excluding  the  year  1908.  A  decree  should  be  entered  for 
complainants  April  1,  1913,  for  $47,143.84,  with  costs." 

In  No.  2015  the  Western  Glass  Company  assigns  error  in  respect 
of  the  aggregate  allowances  of  profits  and  not  in  respect  of  any  items 
entering  therein. 

In  No.  2021  the  cross-appeal  assigns  error  upon  the  following  items 
entering  into  the  computations  of  profits,  namely,  (1)  for  the  deduc- 
tions stated  for  interest  on  capital  $11,047.33,  as  a  credit  in  favor 
of  the  defendant ;  (2)  for  each  of  the  allowances  respectively  so  cred- 
ited ;  (3)  for  refusal  to  allow  as  the  net  amount  chargeable  to  the  de- 
fendant the  sum  of  $58,191.17;  and  (4)  for  error  in  allowing  "inter- 
est to  defendant  on  capital  found  to  have  been  invested  in  its  business, 
such  capital  not  being  devoted  solely  to  the  infringing  business." 

Opinion  of  the  court,  prepared  by  Judge  SEAMAN : 
The  decree  on  accounting  for  infringement,  for  review  of  which 
these  appeals  are  brought,  is  in  conformity  with  the  opinion  filed  by 
the  District  Judge,  as  reported  203  Fed.  1006.  No.  2015  is  an  appeal 
by  defendant  below  for  reversal  of  the  decree,  and  No.  2021  is  a 
cross-appeal  by  the  complainants  for  correction  thereof  in  the  award 
of  profits.  The  fact  of  infringement  is  settled  by  the  prior  decree, 
affirmed  by  this  court  (185  Fed.  788,  109  C.  C.  A.  1),  and  the  opinion 
therein  is  conclusive  in  the  present  issue  for  interpretation,  both  of  the 
nature  and  scope  of  the  invention  and  of  the  device  of  the  patent 
"as  a  single  tool*'  for  carrying  out  the  new  process  of  making  wire 
glass  in  the  "large  plates  that  are  demanded  in  modern  buildings"; 
also  that  the  prior  methods  and  devices  in  evidence  are  "neither  an- 
ticipatory nor  limiting"  thereof.  We  believe,  therefore,  that  various 
contentions  advanced  in  the  argument  for  reversal,  as  interpretations 
of  the  patent  in  reference  to  prior  devices  and  processes,  are  not 
open  to  consideration. 

[1]  I.  Upon  the  defendant's  appeal  (No.  2015)  the  assignments  of 
error  are  predicated  on  two  general  propositions  against  the  award  of 
profits  as  derived  from  the  infringement:  First,  that  the  evidence 
relied  upon  is  incompetent  to  prove  profits  realized  by  the  defendant ; 
and,  second,  that  it  is  entirely  insufficient,  in  any  view  thereof,  to 
authorize  recovery.  In  reference  to  the  first  objection,  the  evidence 
introduced  by  the  complainant  below  embraces  the  defendant's  books 
of  account  (as  submitted),  together  with  the  testimony  of  the  witness 
Ryon,  defendant's  secretary,  in  explanation  thereof,  and  stating  from 
the  books  the  various  items  upon  which  the  award  of  profits  is  predi- 
cated. It  comprises  testimony  as  well  tending  to  prove  that  other 
known  (noninfringing)  means  and  processes  for  making  wire  glass, 
which  are  relied  upon  by  the  defendant  as  open  to  its  use  with  equal 
profits,  were  incapable  of  producing  in  commercial  quantities  the 
larger  sizes  of  wire  glass  required  by  the  trade  and  made  by  the  de- 
fendant through  the  infringement.    We  are  impressed  with  no  doubt 
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of  the  competency  of  both  of  these  branches  of  evidence  upon  the  issue 
of  profits,  and  overrule  that  objection  without  further  comment 

The  challenges,  however,  for  want  of  proof  in  support  of  the  issue 
of  profits  attributable  to  the  infringement,  present  the  serious  and 
crucial  questions  involved  in  this  appeal.  Primarily,  these  questions 
are:  (1)  Whether  the  evidence  proves  the  actual  net  profits  realized 
by  the  defendant  for  its  products  within  the  infringement;  and  (2) 
whether  it  authorizes  the  award  for  the  entire  amount  thereof. 

(1)  On  the  first-mentioned  inquiry  no  difficulty  appears  in  the  way 
of  an  answer  in  the  affirmative,  as  the  evidence  is  both  direct  and  con- 
vincing. While  the  defendant  was  engaged  in  two  classes  of  work, 
one  infringing  and  the  other  noninfringing,  the  production  and  profits 
arising  from  each  are  fairly  settled  by  the  testimony,  and  the  results 
of  the  noninfringing  business  are  deducted  in  the  computations  of 
net  profits  due  to  the  infringing  operations;  and  the  contention  of 
insufficiency  of  proof  on  this  branch  of  the  inquiry  is  therefore  over- 
ruled. 

(2)  The  main  question  of  liability  for  the  entire  net  profits  under 
the  evidence  reported  by  the  master,  if  otherwise  difficult  of  solu- 
tion within  the  various  lines  of  patent  cases  cited  in  the  briefs  respec- 
tively, we  believe  to  be  settled  by  the  recent  decision  of  the  Supreme 
Court  in  Westinghouse  Co.  v.  Wagner  Mfg.  Co.,  225  U.  S.  604,  32 
Sup.  Ct.  691,  56  L.  Ed.  1222,  41  L.  R.  A.  (N.  S.)  653,  published  sub- 
sequent to  the  hearing  before  the  master  and  the  filing  of  his  report. 
That  the  citations  from  the  various  circuits  disclose  want  of  harmony 
in  reference  to  the  rule  applicable  for  recovery  of  "profits  to  be  ac- 
counted for  by  the  defendant,*'  as  provided  by  statute  (R.  S.  §  4921 
[Comp.  St.  1913,  §  9467]),  plainly  appears;  and  it  may  not  be  gain- 
said that  the  extended  line  of  cases  in  the  Supreme  Court  prior  to 
this  Westinghouse  Case  had  failed  to  clarify  the  rule  of  proof  to  be 
applied  for  charging  profits  against  the  present  infringer  for  its  un- 
lawful appropriation  of  the  patent  device,  as  settled  by  the  earlier 
decree.  On  the  hearing  of  appellees*  exceptions  to  the  master's  report, 
however,  the  Westinghouse  Case  was  before  the  trial  judge,  and  his 
ruling  for  recovery  of  all  the  profits  (as  stated  in  the  opinion)  con- 
formed to  his  interpretation  thereof  as  decisive  of  the  issue.  That 
case  was  brought  to  the  Supreme  Court  on  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  and  it  is  stated  at  the  outset 
of  the  opinion  that  "the  writ  of  certiorari  herein  was  not  granted  for 
the  purpose  of  re-examining  the  court's  ruling  that  defendant's  type 
M  transformer  was  not  an  infringement  of  the  patent'*  in  suit,  while 
other  transformers  made  and  sold  by  it  were  infringements,  but  "was 
issued  in  view  of  the  holding,"  notwithstanding  the  finding  of  a  profit 
made  by  defendant  of  $132,000  "from  the  sale  of  infringing  trans- 
formers," that  only  $1  was  recoverable,  because  the  plaintiff  **failed 
to  separate  the  profits  made  by  its  patent  from  those  made  by  the 
defendant's  addition."  Its  rulings,  therefore,  on  the  distinct  question 
of  the  burden  of  proof,  which  (as  there  stated)  "constantly  arises  in 
patent  cases,"  are  plainly  controlling  in  so  far  as  they  are  applicable. 

In  Westinghouse  Co.  v.  Wagner  Mfg.  Co.,  supra,  the  Westinghouse 
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patent  device  was  an  "electrical  converter"  or  transformer,  a  com- 
bination of  means  in  an  appliance  for  transforming  currents  of  elec- 
tricity, and  the  defendant,  Wagner  Manufacturing  Company,  made 
and  sold  transformers  extensively  which  were  adjudged  to  be  infringe- 
ments of  the  patent  in  a  prior  suit  against  a  user,  conceded  to  be  res 
adjudicata  as  to  the  Wagner  Company.  But  these  infringing  trans- 
formers contained  additional  means,  which  were  held  below  in  the 
instant  suit  "noninfringing  and  valuable  improvements  which  con- 
tributed to  the  profits"  in  controversy.  After  the  prior  adjudication  of 
infringement  the  Wagner  Company  devised  the  above  mentioned 
"Type  M"  transformers  and  proceeded  to  make  and  sell  them.  The 
instant  suit  was  then  brought  against  the  Wagner  Company  to  enjoin 
alleged  infringement  therein  and  for  recovery  of  damages  and  profits 
for  the  entire  course  of  infringement,  resulting  in  the  rulings  and  de- 
cree reviewed  by  the  Supreme  Court  on  certiorari.  It  is  our  under- 
standing of  the  opinion  thereupon,  delivered  by  Mr.  Justice  Lamar, 
that  it  clearly  decides  in  substance  these  propositions : 

That  the  case  is  not  within  either  of  the  classes  of  patent  infringe- 
ment (classified  as  "a"  and  "b"  in  the  opinion)  wherein  the  infringer 
is  chargeable  per  se  for  all  the  profits  received,  but  is  of  the  character 
(classified  as  "c"  and  "d")  where  the  invention  is  used  with  other 
means,  so  that  "each  may  have  jointly,  but  unequally,  contributed  to 
the  profits";  that,  thus  established,  the  profits  are  to' be  apportioned 
accordingly  whenever  the  shares  of  each  are  ascertainable  and  proven, 
and  in  such  event  recovery  is  limited  to  the  share  attributable  to  the 
invention;  that  the  wrongful  appropriation  of  the  invention  by  the 
infringer  creates  "the  liability  of  a  trustee  ex  maleficio  who  has  con- 
fused his  own  gains  with  those  which  belonged  to"  the  owner  of  the 
patent;  that  such  liability  arises  alike  whether  "the  patent  device  is 
shown  to  have  preponderated  in  the  creation  of  profits"  or  otherwise ; 
that  the  plaintiff  having  proved  the  existence  of  profits,  together 
with  the  fact  "that  the  defendant  had  inextricably  commingled  and 
confused  the  parts  composing  it,"  had  completely  met  the  requirements 
of  burden  of  proof  to  establish  prima  facie  right  "to  a  decree  for 
all  the  profits";  and  that  the  burden  of  apportionment,  if  the  profits 
were  apportionable,  was  then  cast  upon  the  defendant. 

The  opinion  refers  to  the  conflicting  authorities  upon  the  burden 
of  proof  in  patent  causes  as  disagreeing  "not  so  much  as  to  the  rule 
as  to  its  application"  to  infringers  of  patents.  It  comments  on  Gar- 
retson  v.  Clark,  111  U.  S.  120,  4  Sup.  Ct.  291,  28  L.  Ed.  371,  and 
other  decisions  cited  contra,  and  leaves  no  room  for  doubt  that  they 
were  carefully  considered  and  must  be  regarded  as  overruled  in  so 
far  as  they  appear  to  be  inconsistent  with  the  foregoing  propositions ; 
and  it  furthermore  refers  to  and  quotes  approvingly  from  Brennan 
&  Co.  V.  Dowagiac  Mfg.  Co.,  162  Fed.  472,  476,  89  C.  C.  A.  392— a 
leading  case  in  point  from  the  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit — for  exemplification  of  the  doctrine  upheld.  As  clearly  stated 
in  the  opinion,  it  remains  open  to  the  defendant  "to  disprove  the 
plaintiff's  case,  or  to  offer  evidence  in  mitigation,  or  both,"  so  that  the 
defendant  is  in  no  sense  foreclosed  from  the  benefit  of  any  evidence 
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which  may  tend  to  measure  and  prove  the  share  of  profits  attributable 
to  other  means  in  addition  to  those  of  the  patent. 

On  the  assumption,  therefore,  that  the  rulings  thus  summarized  are 
radical  departures  from  earlier  decisions  of  the  Supreme  Court  in 
reference  to  the  burden  of  proof  on  the  accounting  in  patent  cases, 
or  (as  described  in  the  appellant's  brief)  are  "subversive  of  what  have 
heretofore  been  uniformly  regarded  as  settled  rules  of  evidence  in 
accountings,"  we  are  impressed  with  no  doubt  that  final  decision  was 
thereby  intended  of  that  unsettled  question.  Its  premise  of  the 
infringer's  liability  as  a  trustee  ex  maleficio  seems  to  us  impregnable, 
so  that  no  escape  appears  from  the  established  rule  thereupon  in 
reference  to  confusion  of  profits. 

We  are  of  opinion  that  these  rulings  in  the  Westinghouse  Case  are 
equally  applicable  to  the  case  at  bar  for  upholding  recovery  of  the 
entire  profits  in  evidence.    It  is  res  adjudicata  therein  that  the  patent 
grant  is  for  the  device  "as  a  single  tool,"  and  that  both  device  and 
process  were  appropriated  and  used  by  the  defendant  as  such  entire- 
ties in  producing  these  profits.    The  evidence,  both  direct  and  circum- 
stantial (inclusive  of  the  defendant's  conduct  and  arrangements  dur- 
ing the  period  of  infringement),  impresses  us  to  be  convincing,  if 
not  conclusive,  of  the  valuable  character  of  the  invention  and  that 
much  of  the  profits  realized  was  attributable  to  its  use.    Considerable 
testimony  appears  on  the  part  of  the  defendant  directed  to  denial  or 
belittlement  of  its  value  as  compared  with  the  other  known  means 
and  processes  open  to  use  by  the  defendant  (involved  and  considered 
in  the  prior  adjudication  of  infringement),  but  we  believe  it  to  be  both 
insufficient  to  that  end  (for  reasons  to  be  mentioned)  and  ineffectual 
for  escape  from  the  above  rule  in  the  most  favorable  view  of  its  bear- 
ing.    These  prior  processes — the  "Shuman  or  single-pour"  process 
and  the  "European  three-step"  process — were  not  only  determined  in 
the  suit  to  be  inadequate  at  the  date  of  the  Schmertz  invention  for 
commercial  production  of  the  modem  sizes  of  wire  glass,  but  the 
present  testimony  introduced  by  the  defendant  fails  to  overcome  the 
evidence  in  this  record,  that  neither  of  such  processes,  as  devised, 
was  capable  of  such  production  on  an  equality  with  the  Schmertz 
means  and  process. 

[2]  In  reference  to  a  circular  publication  introduced  in  evi- 
dence, purporting  to  be  issued  in  Germany,  by  the  Siemens  Glass 
Works,  stating  amounts  and  sizes  of  wire  glass  produced  by  them 
under  patents  and  processes  named  from  1893  to  1900 — which  is 
strongly  urged  on  behalf  of  the  defendant  as  proof  of  adequacy  of  the 
"European  process"  for  profitable  manufacture  of  large  sizes  of  glass 
mentioned,  and  appears  from  the  master's  report  to  have  been  so 
accepted  and  treated — it  is  elementary  in  the  law  of  evidence  that  such 
circular  is  incompetent  to  prove,  as  substantive  evidence  affecting  a 
stranger  to  it,  any  fact  recited  therein.  The  statutory  rule  of  patent 
law  charging  the  applicant  for  a  patent  with  notice  of  prior  publica- 
tions, whereby  their  introduction  becomes  admissible  for  that  purpose, 
is  plainly  not  applicable  (as  appears  to  be  the  contention)  to  give  proba- 
tive force  to  this  publication  under  the  present  issue.    Another  dr- 
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cumstance  in  evidence  is  urged  as  proving  the  patent  device  to  be 
without  substantial  value — ^and  likewise  for  fixing  a  "standard  of  com- 
parison" hereafter  referred  to — which  appears  to  be  so  accepted  and 
mentioned  in  the  master's  report,  namely,  that  the  defendant  speedily 
obtained  or  devised  a  noninfringing  substitute  for  the  means  and 
process  of  the  patent  when  the  decree  of  infringement  was  handed 
down,  and  immediately  entered  into  use  thereof,  and  that  the  substi- 
tuted means  proved  (as  alleged)  equally  beneficial  with  the  patent  de- 
vice. This  substitute  unmistakably  appears  to  be  a  new  improvement, 
not  a  device  of  the  prior  art,  and  was  subsequently  thus  adjudicated 
as  an  improvement  of  the  above-mentioned  "European  process,"  so 
that  the  circumstance  relied  upon  is  without  force,  as  we  believe,  for 
support  of  the  contention. 

[3]  Under  the  foregoing  doctrine,  it  becomes  immaterial  whether 
the  defendant  used  other  beneficial  means  or  methods  during  the  in- 
fringement, in  addition  t6  its  appropriation  and  use  as  an  entirety 
of  the  patent  device,  for  these  reasons :  (a)  That  no  proof  was  fur- 
nished tending  to  establish  the  contributory  share  of  such  additions 
in  the  profits,  if  they  did  contribute  thereto ;  and  (b)  that  the  testimony 
introduced  does  not  tend  to  prove,  either  substantial  contributions 
thereby  or  that  any  share  of  the  additional  means  in  the  profits  can  be 
definitely  ascertained  for  apportionment. 

The  contentions  of  distinction  from  the  Westinghouse  Case  and 
inapplicability  of  its  doctrine  to  the  present  issues,  upon  which  re- 
versal is  sought,  we  understand  from  the  extended  argument  to  be 
embraced  in  these  propositions:  First,  that  the  product  of  the  in- 
fringement in  suit  was  wire  glass,  an  old  product,  and  in  such  case 
recovery  is  limited  to  the  saving  or  economy  effected  by  the  patent 
device  in  its  production,  so  that  recovery  of  the  entire  profits  realized 
from  sale  of  the  products,  allowable  in  the  case  of  a  new  product  ("in 
effect  dominated  and  controlled  by  the  patent"),  is  unauthorized; 
second,  that  the  evidence  shows  a  noninfringing  method  of  producing 
wire  glass,  and  the  authorities  concur  in  imposing  the  "standard  of 
comparison"  rule  thereupon  and  require  the  complainant  to  prove  the 
saving  obtained  by  the  patent  means  as  the  measure  of  recovery.  Both 
of  these  contentions  are  untenable,  as  we  believe,  under  the  above- 
mentioned  facts  in  evidence.  While  it  is  true  that  wire  glass  was 
produced  long  prior  to  the  patent  in  suit,  we  do  not  understand  this 
fact  to  bar  or  affect  the  measure  of  recovery  awarded  by  the  decree. 
As  above  recited,  not  only  is  it  established  by  the  prior  adjudication 
that  production  of  the  sizes  of  wire  glass  obtained  by  the  patent  means 
and  process  was  not  commercially  attainable  under  the  pre-existing 
means  relied  upon,  but  further  evidence  appears  in  the  present  record 
in  support  of  that  proposition,  if  otherwise  open  to  controversy.  We 
do  not  understand,  therefore,  that  the  case  presents  ground  for  op- 
eration of  the  so-called  "standard  of  comparison  rule,"  whatever  be 
the  view  entertained  of  applicability  of  that  rule  under  the  doctrine 
of  the  Westinghouse  decision,  when  confusion  of  profits  in  the  in- 
fringement is  established.    Accordingly  both  of  these  contentions  must 
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be  overruled,  and  as  well  the  various  assignments  of  error  on  which 
reversal  is  sought. 

[4]  The  record,  however,  exhibits  an  erroneous  allowance  in  the 
award  which  requires  correction,  although  not  mentioned  in  the  as- 
signments? of  error.  As  recited  in  the  opinion  below,  the  aggregate 
of  ''profits  chargeable  to  the  defendant"  was  $49,003.09,  and  interest 
was  computed  thereon  "from  July  1,  1909,  to  April  1,  1913,"  amount- 
ing to  $9,188.08  as  an  additional  allowance  in  favor  of  the  complain- 
ant, making  the  "gross  amount  for  profits  chargeable"  thereupon 
$58,191.17.  In  Tilghman  v.  Proctor,  125  U.  S.  136,  160,  8  Sup.  Ct. 
894,  31  L.  Ed.  664  (and  subsequent  cases),  the  rule  is  settled  that  such 
allowance  of  interest  is  unauthorized,  for  the  reason  that  the  profits 
*'as  a  measure  of  tmliquidated  damages**  do  not  bear  interest  "until 
after  their  amount  has  been  judicially  ascertained."  The  allowance 
thus  presented  by  the  above-mentioned  ruling  cannot  rightly  be  af- 
firmed, and  the  want  of  an  assignment  of  error  thereupon  must  be 
disregarded.  It  is  contended  on  behalf  of  the  complainant  that  an- 
other item  of  substantially  equal  amount  was  erroneously  excluded 
from  allowance  in  its  favor  and  should  be  charged  as  a  profit  to  offset 
the  above-mentioned  error.  But  we  believe  the  record  to  be  insufficient 
for  support  of  such  contention,  so  that  it  must  be  overruled;  and 
modification  of  the  decree  is  directed  accordingly,  to  exclude  the  in- 
terest allowance  of  $9,188.08. 

[6]  II.  The  complainant's  cross-appeal  for  correction  of  the  decree 
raises  this  twofold  question :  Was  error  committed  in  the  allowance 
in  favor  of  the  defendant  of  interest  on  its  capital  invested  in  the 
business  during  the  period  of  infringement,  either  for  the  whole  or 
any  part  of  such  capital?  This  allowance,  computed  at  $11,047.33, 
was  deducted  from  the  charge  for  profits  (and  interest  thereon  as 
above  mentioned),  and  thus  constitutes  a  credit  to  the  infringer  for  use 
of  its  entire  plant  during  the  unlawful  operations. 

In  support  of  the  assignment  of  error  for  such  allowance  the  cita- 
tions are  Rubber  Co.  v.  Goodyear,  9  Wall.  788,  804,  19  L.  Ed.  566, 
and  Seabury  y.  Am  Ende,  152  U.  S.  561,  569,  14  Sup.  Ct.  683,  38  L. 
Ed.  553 ;  while  an  intermediate  case  (not  cited  in  the  briefs),  Manu- 
facturing Co.  V.  Cowing,  105  U.  S.  253,  257,  26  L.  Ed.  987,  clearly 
tends  to  uphold  an  allowance  for  such  use  of  plant.  The  Rubber 
Company  Case  appears  to  be  in  conflict  with  both  of  the  later  cases 
referred  to,  but  each  of  these  decisions  involved  like  question  for 
review,  and  we  believe  the  present  issue  must  be  settled  in  accord  with 
our  understanding  of  their  effect,  and  not  in  the  exercise  of  any  view 
thereof  which  may  otherwise  have  been  entertained  as  a  case  of  first 
impressions. 

^  The  earlier  case  of  Rubber  Co.  v.  Goodyear,  9  Wall.  788,  19  L.  Ed. 
566,  reviews  and  affirms  the  disallowance  below  of  a  claim  presented 
by  the  infringer  for  **interest  on  capital  stock,"  as  a  deduction  from 
its  profits  to  be  accounted  for  in  the  suit  for  infringement.  In  the 
opinion  no  reference  appears  to  any  distinction  between  "capital  stock** 
and  * 'capital  invested"  in  the  business,  but  the  rulings  are  instructi« 
for  the  doctrine  stated,  in  substance  that  "the  profits  made  in  violation 
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of  the  rights  of  the  complainant"  are  "to  be  ascertained  by  finding  the 
difference  between  cost  and  yield,"  with  the  elements  of  cost  entering 
therein  (as  specified)  to  be  calculated  "as  a  manufacturer  calculates  the 
profits  of  his  business" ;  that  the  profit  for  which  the  infringer  is  ac- 
countable "is  the  gain  made  upon  a  business  and  investment  when 
both  receipts  and  payments  are  taken  into  the  account" ;  and  that  it 
is  the  policy  of  the  law  that  "the  wrongdoer  shall  not  profit  by  his 
wrong." 

In  the  two  succeeding  cases  above  cited,  however,  it  is  our  under- 
standing of  their  import  that  a  different  rule  is  pronounced  for  ascer- 
taining the  profits  recoverable  against  an  infringer.  The  opinion  in 
Manufacturing  Co.  v.  Cowing,  105  U.  S.  253,  26  L.  Ed.  987,  directs 
reversal  of  the  findings  of  profit  chargeable  to  an  infringer  (among 
other  grounds)  for  failure  to  make  an  allowance  for  "use  of  tools, 
machinery,  power,  and  other  facilities  employed  in  the  manufacture." 
In  Seabury  v.  Am  Ende,  152  U.  S.  561,  14  Sup.  Ct.  683,  38  L.  Ed.  553, 
both  of  the  above  cases  are  referred  to,  without  either  approval  or 
disapproval  in  direct  terms,  although  the  opinion  plainly  negatives 
adoption  of  the  ruling  in  the  Rubber  Co.  Case,  when  approval  thereof 
would  have  settled  the  issue.  The  court  below  had  disallowed  the 
infringer's  claim  of  deduction  from  profits  for  "interest  on  plant  and 
capital  invested,"  and  the  opinion  expressly  predicates  affirmance  on 
the  fact  that  the  plant  and  capital  were  largely  engaged  in  noninfring- 
ing business,  so  that  the  infringing  portion  was  merely  incidental  to 
the  other  operations,  and  holds  that  without  evidence  to  "enable  the 
master  to  satisfactorily  apportion  the  interest  between  the  several 
kinds  of  business"  no  allowance  therefor  was  authorized.  As  stated 
in  the  opinion,  the  case  is  thus  distinguished  from  Manufacturing  Co. 
V.  Cowing,  where  the  plant  was  exclusively  employed  in  the  infringing 
business.  Furthermore,  the  opinion  carefully  states  that  it  is  not 
to  be  understood  "as  holding  that  in  no  case  where  the  plaintiff's  dam- 
ages are  measured  by  the  defendant's  profits  ought  there  to  be  an 
allowance  in  the  latter's  favor  of  interest  on  the  money  invested  in 
the  plant,"  nor  "even  when  the  use  of  the  plant  is  not  wholly  restrict- 
ed to  making  the  infringing  article." 

We  believe  the  direct  decision  in  Manufacturing  Co.  v.  Cowing, 
supplemented  by  the  Seabury  Case,  with  its  clearly  defined  rulings  in 
accord  therewith,  must  be  regarded  as  settlement  of  the  rule  to  be 
applied  here,  namely,  that  the  infringer  is  entitled  to  deduction  from 
the  profits  for  use  of  its  capital  (including  plant)  invested  in  the  busi- 
ness, to  the  extent  of  its  actual  employment  in  the  infringing  opera- 
tions, and  that  for  such  allowance  interest  may  be  computed  on  the 
value  thereof  and  apportioned  for  the  share  of  infringing  business, 
whenever  noninfringing  business  is  carried  on  therewith  and  the  share 
of  each  is  ascertainable.  In  this  view  error  is  well  assigned  for  cor- 
rection of  the  decree,  for  the  reason  that  interest  is  computed  and 
deducted  upon  the  entire  capital  invested,  while  a  portion  of  the 
business  carried  on  was  noninfringing.  For  the  reasons,  however, 
that  the  proportions  of  infringing  and  noninfringing  business  clearly 
appear  from  the  evidence — the  latter  earning  practically  one-fourth 
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of  the  profits — ^we  believe  the  apportionment  for  an  interest  allow- 
ance within  the  rule  above  stated  can  equitably  be  made  for  correc- 
tion of  the  decree. 

The  District  Court,  therefore,  is  directed  to  amend  the  amount 
awarded  by  the  decree  for  gains  and  profits  by  excluding  the  allowance 
of  interest  thereon,  and  by  making  the  allowance  for  interest  on  capital 
invested  in  the  business  in  conformity  with  the  foregoing  ruling.  Up- 
on correction  accordingly,  the  decree  stands  afiirmed,  witihout  recovery 
of  costs  by  either  party. 


(226  Fed.  740) 

STOCKHAM  et  aL  v.  DUNCAN. 

DUNCAN  V.  STOCKHAM  et  aL 

(Clrcnit  Court  of  Appeal^,  Seventh  Circuit.    May  20,  1915.    Beheariug  Denied 

July  28,  1915.) 

Nos.  2158,  2162. 

1.  Patents  ^=»328 — Infringement — Coal  Washer. 

The  Stewart  patent.  No.  657,184,  for  a  coal  washer,  consisting  of  Tarl- 
ous  means  in  combination,  the  last  element  used  in  the  process  being  a 
settling  tank,  in  which  the  fine  coal  dust  carried  over  in  the  water  from 
the  preceding  tank  is  allowed  to  settle,  so  as  to  cleanse  the  water  for 
re-use,  and  from  which  it  is  pumped  to  the  initial  tank,  held  not  in- 
fringed by  washers  from  which  such  element  of  the  combination  is  omit- 
ted, and  which  have  no  equivalent  therefor. 

2.  Patents  <S=»312 — Suit  fob  Infringement — Damages  Recovebabl£. 

Where  the  evidence  on  an  accounting  in  an  infringement  suit  showed 
that  if  complainant  had  built  the  infringing  plant  under  its  patent,  which 
was  for  a  combination  of  elements  all  of  which  were  present  in  the  in- 
fringing structure,  it  would  have  realized  a  certain  sum  as  a  net  profit 
therein,  it  is  entitled  to  recover  such  sum  as  damages  without  an  appor- 
tionment. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §$  544^549;  Dec 
Dig.  €=>312. 

Accounting  by  infringer  for  profits,  see  notes  to  Brickill  v.  Mayor,  etc„ 
of  City  of  New  York,  50  C.  C.  A.  8 ;   Clark  v.  Johnson,  120  C.  C.  A.  3S9.1 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Soutnem  District  of  Illinois ;  J.  Otis  Humphrey, 
Judge. 

Suit  in  equity  by  William  H.  Stockham  and  the  Roberts  &  Schaefer 
Company  against  James  Duncan  and  others.  From  final  decree  after 
an  accounting,  both  parties  appeal.     Affirmed  on  each  appeal. 

For  convenience,  the  appellants  in  said  cause  No.  2158  and  appellees  hi 
said  cause  2162  are  herein  termed  complainants,  and  the  appellees  in  cause 
2158  and  appellants  in  cause  2162  are  termed  defendants.  In  pursuance  of 
the  opinion  of  this  court  in  Duncan  et  al.  v.  Stockham  et  aL,  204  Fed.  781, 
123  C.  C.  A.  1.33,  and  the  order  entered  in  said  cause,  afl5rming  the  decree  of 
the  District  Court  entered  January  5,  1912,  holding  patent  No.  657,184,  grant- 
ed to  E.  A.  Stewart  on  September  4,  1900,  for  a  coal  washer,  to  be  valid  and 
infringed,  said  cause  proceeded  to  an  accounting  as  against  aU  the  defendants, 
both  corporate  and  individual,  before  the  master.  On  the  hearing  complain- 
ants proceeded  to  introduce  evidence  as  to  Instances  of  alleged  InfriuffemeDt 
other  than  that  of  the  Lumaghl  plant  Involved  in  the  said  suit    The  one 

^;=^FoT  other  cases  lee  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigesU  4k  Indexes 
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claim  of  the  patent  reads  as  follows,  viz.:  "The  combination  in  a  coal  washer 
of  a  vertically  reciprocating  Jig  U,  provided  with  a  perforated  bottom  «/, 
metallic  sliding  Joints  S,  T,  on  its  sides,  water  tanlc  (7,  with  inclined  bottom, 
perforated  bucket  elevator  G,  tank  D,  elevator  O,  tank  E,  centrifugal  pump  P, 
tank  B,  opening  Q  between  tanks  B  and  C,  valve  R  to  dose  opening  Q,  sub- 
stantially as  described." 

The  evidence  shows  conclusively  that  none  of  the  washers,  except  the  one 
described  in  the  bill,  known  as  the  Lumaghi  plant,  included  the  tank  ^  as  a 
part  of  its  combination.  In  operation  a  so-called  Jig  discharges  the  clean 
coel  into  tank  D,  The  surplus  water  from  tank  D  overflows  into  tank  E,  from 
which  it  is  pumped  back  into  tank  B,  whereby  a  constant  circulation  of  water 
is  secured.  The  tank  D  is  separated  from  tank  -K  by  a  partition  somewhat  low- 
er than  the  other  walls  of  the  tank,  over  which  partition  the  water  flows 
slowly  in  a  wide,  thin  stream  into  tank  E,  The  theory  seems  to  be,  that  there 
is  thus  secured  in  tank  E  a  quiet  body  of  water  from  which  the  coal  dust  will 
readily  settle  to  the  bottom,  leaving  clear  water  to  be  pumped  back  to  tank  B 
tor  re-use  in  washing  the  coal.  In  the  process,  the  heavier  coal  is  collects  in 
tank  D  by  means  of  the  partition  wall  between  the  two  tanks.  In  the  patent, 
and  in  the  evidence,  and  in  the  former  opinion  of  this  court  sustaining  the  pat- 
wit,  the  tank  E  is  treated  as  an  essential  element  of  the  combination.  The  mas- 
ter and  the  District  Court  came  to  that  conclusion  and  held  that  none  of  the  de- 
vices, save  that  of  the  Lumaghi  plant,  was  an  infringer.  Ck>mplainants  made 
no  claim  for  profits,  but  only  to  damages  growing  out  of  loss  of,  and  upon  con- 
tracts for  the  construction  of,  the  several  alleged  infringing  and  other  plants, 
by  reason  of  said  alleged  infringement.  With  reference  to  the  Lumaghi 
plant,  defendants  attempted  to  show  that  at  the  time  this  plant  was  built  it 
had  no  tank  E,  but  that  at  the  time  the  original  bill  was  filed  tank  E  had 
been  added,  so  that,  while  infringement  did  actually  exist  when  the  suit  was 
brought,  still  at  the  time  it  was  first  built  said  washer  was  not  an  infringe- 
ment. The  record  shows  that  the  Lumaghi  people  were  demanding  a  Stewart 
washer,  that  the  first  washer  sold  them  was  unsatisfactory,  that  they  insisted 
on  a  change,  and  that  defendants  made  the  infringing  change  before  they  re- 
ceived payment. 

It  is  in  evidence  that  the  Lumaghi  washer  contained  four  Jigs  and  that  in 
furnishing  these  complainants  would  have  netted  a  profit  of  $1,250  each 
therefor,  or  a  lump  sum  of  $5,000.  The  master  was  of  the  opinion  that  there 
were  involved  in  the  construction  of  the  Lumaghi  device,  and  included  in  the 
items  of  cost  and  profit  realized  thereon,  a  number  of  items  which  were  not 
covered  by  the  patent,  and  that  it  was  the  duty  of  complainants  to  have  ap- 
I>ortioned  the  profits  arising  from  the  contract  for  the  erection  of  the  Lumaghi 
plant,  so  far  as  the  same  were  covered  by  the  patent,  and  such  as  grew  out  of 
the  rest  of  said  coal  washer,  which  complainants,  he  found,  had  failed  to  do, 
and  that  therefore,  under  the  authority  of  Westinghouse  v.  N.  Y.  Air-Brake 
CJo.,  140  Fed.  547,  72  C.  C.  A.  61,  they  could  recover  only  nominal  damages 
in  that  case. 

On  the  hearing  before  the  District  CJourt  upon  exceptions  to  the  master's 
report,  the  District  Court  sustained  the  exception  to  so  much  thereof  as  found 
that  complainants  should  have  apportioned  the  damages  as  aforesaid,  and 
were,  because  of  their  failure  so  to  do,  not  entitled  to  substantial  damages  as 
to  said  Lumaghi  plant,  but  confirmed  said  report  In  all  other  respects.  The 
decree  of  the  District  Court  recites  that  the  Lumaghi  plant  order  was  given 
because  It  contained  the  washer  of  the  patent,  that  the  Stewart  washer  was 
the  heart  of  the  plant  and  Induced  the  trade,  and  that  complainants*  dam- 
ages should  be  measured  by  the  profit  they  would  have  made  on  the  entire 
order,  and  therefore  entered  a  decree  against  defendants  for  the  sum  of  $5,000. 
From  this  decree  these  appeals  have  been  prosecuted. 

The  errors  assigned  by  complainants  are  in  substance  that  the  court  erred 
in  not  allowing  complainants  $7,400  on  account  of  the  liumaghi  plant,  In  not 
holding  that  all  the  other  plants  erected  by  defendants  were  infringements  of 
the  patent,  in  not  allowing  complainants  $13,088  on  account  of  their  losses 
due  to  reduction  of  price  on  three  particular  contracts  referred  to.  In  not  al- 
lowing complainants  the  actual  damages  which  they  suffered  on  account  of 
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their  feilnre  to  obtain  three  other  contracts,  in  not  allowing  complainants 
$1,250  per  Jig  on  the  remaining  jigs,  or  all  the  jigs,  erected  by  defendants, 
and  in  not  allowing  the  complainants  a  total  sum  of  $74,908^ 

Defendants  assign  for  error  the  entry  of  the  Judgment  for  $5,000  and 
costs  and  the  holding  of  them  Jointly. 

Francis  W.  Parker,  of  Chicago,  for  appellants. 

Thos.  A.  Banning,  of  Chicago,  for  appelleet. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

KOHLS AAT,  Circuit  Judge  (after  stating  the  facts  as  above).    [1] 
The  patent  in  suit  is  for  a  coal  washer  consisting  of  various  means  in 
combination  for  washing  coal  and  separating  it  from  impurities.    In 
the  process,  tanks  are  used,  the  last  of  which  in  the  order  of  use  in 
the  process  is  termed  tank  B,  the  function  of  which  is  to  purify  the 
water — sl  so-called  settling  tank,  wherein  the  water  is  practically  at 
rest,  whereby  the  coal  dust  held  in  solution,  being  heavier  than  water, 
sinks  to  the  bottom,  leaving  the  water  pure  enough  for  re-use.    This 
water  is  then  pumped  back  to  the  tank  B  and  again  put  into  the  wash- 
ing process.    Tank  D,  which  immediately  precedes  tank  E  in  the  wash- 
ing device,  receives  the  washed  coal  and  whatever  of  impurities  ac- 
company it  to  that  point,  and  retains  substantially  all  thereof  except 
the  particles  held  in  solution.    The  two  tanks  are  separated  by  a  parti- 
tion somewhat  less  in  height  than  the  other  walls  of  tank  D,  by  reason 
whereof  the  top  of  the  water  in  tank  D  overflows  in  a  thin  and  wide 
stream  into  tank  £.    Thus  it  will  be  seen  that  the  only  function  of 
tank  B  is  to  cleanse  the  water  for  re-use  and  deliver  it  to  the  pump  for 
return  to  the  tank  B, 

Complainants,  in  the  proceedings  before  the  master,  imdertodc  to 
show  damages  sustained  by  reason  of  defendants'  installation  of  sev- 
eral coal  washers  other  than  that  of  the  Lumaghi  plant,  being  the 
device  named  as  the  infringing  washer  in  the  original  bill,  the  names 
of  which  need  not  here  be  enumerated.  This  they  might  properly  do. 
Murray  v.  Orr  &  Lockett  Hardware  Co.,  153  Fed.  369,  82  C.  C.  A. 
445,  decided  by  this  court.  On  the  hearing  it  developed  conclusively 
that  no  one  of  said  other  devices  contained  the  tank  B.  In  each  of 
them  the  tank  corresponding  to  the  tank  D  was  made  to  do  the  work 
of  both  tanks,  so  far  as  it  was  done.  Thus  one  element  of  the  com- 
bination of  the  patent  was  wanting,  unless  a  plain  and  well-known 
equivalent  was  substituted.  The  evidence  disclosed  that  in  some  cases 
the  defendants'  substitute  for  tank  D  was  constructed  with  larger  di- 
mensions than  in  the  patent,  so  that  the  inpour  of  water  into  the  front 
end  of  said  tank  was  scnne  distance  irom  the  pump  outlet,  giving  the 
coal  dust  in  the  water  in  said  tank  some  opportunity  to  settie,  while 
in  other  instances  there  was  little,  if  any,  difference  in  the  size  of  the 
tank  D  of  the  patent  and  that  of  the  devices  omitting  tank  £. 

Complainants  insist  that  defendants'  tank  is  the  equivalent  of  their 
two  tanks,  D  and  E,  since  by  its  alleged  increased  volume  of  water  it  se- 
cures the  measurable  purification  of  the  water  for  re-use;  but  the  evi- 
dence fails  to  show  that  defendants'  tank  is  larger  than  complainants*, 
or  that  defendants'  tank  is  an  equivalent  for  complainants'  tanks  D 
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and  E.  Moreover,  it  is  to  be  observed  that  in  the  Stewart  patent  no 
dimensions  of  tank  D  or  E,  either  absolute  or  relative,  are  specified 
or  claimed.  It  appears  from  the  record  that  defendants'  washer  fails 
to  produce  as  good  results  as  complainants',  and  in  substance  only 
utilizes  complainants'  patent  washer  up  to  and  including  tank  D.  Thus 
we  are  driven  to  the  conclusion  that  the  so-called  other  devices  lacked 
one  element  of  the  combination  of  the  patent  in  suit,  and  one  that  com- 
plainants and  the  patentee  make  essential  to  their  device.  This  omis- 
sion was  fatal  to  complainants'  claim  of  infringement  as  to  these  coal 
washers. 

"Our  law  requires  the  patentee  to  specify  particularly  what  he  claims  to 
be  new,  and  if  he  claims  a  combiBation  of  certain  elements  or  parts  we  can- 
not decree  that  any  one  of  these  elements  is  Immaterial.  The  patentee  makes 
them  all  material  by  the  restricted  form  of  his  claim.  We  can  only  decide 
whether  any  part  omitted  by  an  alleged  infringer  is  supplied  by  some  other 
device  or  instrumentaUty  which  is  its  equivalent."  Water  Meter  Co.  v.  Des- 
per,  101  U.  S.  332-336,  25  L.  Ed.  1024. 

The  rule  has  been  uniformly  enforced  by  the  Supreme  Court.  In 
Rowell  v.  Lindsay,  113  U.  S.  102,  5  Sup.  Ct.  510,  28  L.  Ed.  906,  it  is 
said: 

"There  can  be  no  infringement  unless  the  combination  is  infringed.  ♦  ♦  * 
But  this  rule  is  subject  to  the  qualification  that  a  combination  may  be  in- 
fringed when  some  of  the  elements  are  employed  and  for  the  others  mechani- 
cal equivalents  are  used  which  were  luiown  to  be  such  at  the  time  when  the 
patent  was  granted." 

In  Eames  v.  Godfrey,  1  Wall.  79,  17  L.  Ed.  547,  the  court  held  that 
where  a  person  uses  all  the  elements  of  a  combination  patent  but  one, 
and  for  that  one  substitutes  another  mechanical  structure,  substantially 
different  in  its  construction  and  operation,  but  serving  the  same  pur- 
pose, he  does  not  infringe.  To  the  same  eflfect  is  Gould  v.  Rees,  15 
Wall.  194,  21  L.  Ed.  39.  That  two  machines  produce  the  same  effect 
will  not  justify  the  assertion  that  they  are  substantially  the  same. 
Burr  V.  Duryee,  1  Wall.  572,  17  L.  Ed.  650.  To  the  same  effect  are 
Vance  v.  Campbell,  1  Black,  428,  17  L.  Ed.  168;  Gill  v.  Wells,  22  Wall. 
26,  22  L.  Ed.  699;  Robinson  on  Patents,  §  922. 

In  Gill  V.  Wells,  supra,  the  court  says : 

"By  an  equivalent  in  such  a  case  it  is  meant  that  the  ingredient  substituted 
for  the  one  withdrawn  performs  the  same  function  as  the  other,  and  that  it 
was  well  known  at  the  date  of  the  patent  securing  the  invention  as  a  proper 
substitute  for  the  one  omitted  in  the  patented  combination." 

As  above  stated,  the  washers  omitting  tank  E  do  not  accomplish  the 
same  result  as  does  the  patent.  We  are  therefore  of  the  opinion  that 
the  master  and  the  District  Court  properly  held  those  washers  to  be 
noninfringing. 

[2]  With  regard  to  the  damages  to  be  assessed  in  the  matter  of  the 
Lumaghi  plant,  the  record  shows  that  complainants'  witness  Schaefer, 
one  of  the  owners  of  the  Stewart  patent,  had,  on  the  hearing  before 
the  master,  testified  that,  taking  the  entire  volume  of  the  business  of 
manufacturing  under  the  patent,  there  was  realized  a  profit  of  about 
$1^50  per  jig,  or  the  lump  sum  of  $5,000  for  the  four  jigs  of  the 
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IvUmaghi  plant.  We  are  of  the  opinion  that  the  profits  which  would 
have  been  realized  by  complainants  upon  the  construction  of  the  Lu- 
maghi  coal-washing  plant,  but  for  the  infringement,  would  have  been 
the  sum  of  $5,000,  and  that  the  evidence  shows  that  such  damages 
were  incapable  of  apportionment.  Westinghouse  Co.  v.  Wagner,  225 
U.  S.  604,  32  Sup.  Ct  691,  56  L.  Ed.  1222,  41  L.  R.  A.  (N.  S.)  653; 
Dowagiac  Manufacturing  Co.  v.  Minnesota  Moline  Plow  Co.  et  al.,  235 
U.  S.  641,  35  Sup.  Ct.  221,  59  L.  Ed,  398,  decided  by  the  Supreme 
Court  January  11,  1915.  Defendants,  however,  insist  that  infringement 
had  not  arisen  at  the  date  of  the  building  of  the  Limiaghi  plant  As 
to  this  point  it  seems  that  while  defendant  took  the  contract  to  erect 
this  plant  with  the  intention  of  leaving  oflf  tank  E,  the  owners  were 
demanding  a  Stewart  device,  and  that,  before  payment  was  made,  de- 
fendants were  required  to  and  did  add  tank  E.  The  District  Court 
found  that  defendants  should  be  charged  with  infringement  as  of  the 
time  when  the  contract  was  entered  upon  for  the  purposes  of  arriving 
at  said  damages.  This  we  deem  the  correct  position  to  be  taken  witli 
regard  to  this  item  of  damages. 

Defendants  further  contend  that  there  is  nothing  in  the  record  to 
justify  the  judgment  against  the  individual  defendants.  The  objection, 
if  good,  comes  too  late.  The  original  decree  and  the  order  remand- 
ing the  cause  both  run  against  all  of  the  defendants.  However,  upon 
the  record,  we  discover  no  reason  why,  under  the  circumstances  of 
this  case,  such  a  decree  was  not  properly  entered.  The  objection  is  not 
deemed  well  taken. 

We  find  no  reversible  error  in  the  judgment  of  the  District  Court. 
The  decree  of  the  District  Court  is  therefore  affirmed  as  to  both  ap- 
peals. 
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(226  Fed.  897) 

THE  TEXAS. 

THE  JAMES  McCAULLET. 

(Circnlt  Ckmrt  of  Appeals,  Third  Circuit    October  4,  1915.) 

No.  1859. 

1.  Collision  ^ss>102 — Steamship  and  Tow  Meeting — Fog. 

A  collision  on  the  Delaware  river  In  a  fog,  between  an  outgoing  steam- 
ship and  a  meeting  schooner  In  tow  of  a  tug  on  a  60-fathom  line,  held, 
on  conflicting  evidence,  due  to  faults  on  the  part  of  both  the  steamship 
and  tug;  the  former  being  in  fault  for  not  hearing  the  fog  signals  of 
the  tug,  which  she  should  have  heard,  and  taking  earlier  precautions  to 
avoid  the  tow,  and  the  tug  being  in  fault  for  being  on  a  course  taking 
her  across  to  the  western  side  of  the  river,  where  she  had  no  right  under 
the  rules,  and  which  course  was  especially  dangerous  In  a  fog  and  with 
her  long  tow. 

[Ed.  Note. — For  other  cases,  see  Collision,  Dec.  Dig.  ^=»102. 

Collision  with  or  between  towing  vessels  and  vessels  in  tow,  see  note 
to  The  John  English,  100  C.  C.  A.  581.] 

2.  Admibaltt  ^=»124 — Taxable  Costs — ^Expense  of  Surety  Company  Bond. 

There  is  no  statute  authorizing  the  taxing  of  the  expense  of  procur- 
ing a  surety  company  bond  for  the  release  of  a  vessel  libeled  for  col- 
Ision  as  costs,  and  in  the  absence  of  a  rule  of  court  or  a  practice  equiva- 
lent thereto  such  expense  is  not  taxable. 

[Ed.  Note.— For  other  cases,  «ee  Admiralty,  Cent  Dig.  |§  836-857; 
Dec.  Dig.  «=5>124.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Delaware ;  Edward  G.  Bradford,  Judge. 

Suit  in  admiralty  for  collision  by  Walter  M.  Ervin,  master  of  the 
schooner  Dorothy  B.  Barrett,  against  the  steamship  Texas,  with  the 
tug  James  McCauUey,  impleaded.  Decree  against  both  vessels,  and 
their  claimants  appeal.    Affirmed. 

For  opinion  below,  see  207  Fed.  669. 

Lewis,  Adler  &  Laws,  of  Philadelphia,  Pa.,  for  the  James  McCaulley. 
H.  Alan  Dawson,  of  Philadelphia,  Pa.  (Biddle,  Paul  &  Jayne,  of  Phil- 
adelphia, Pa.,  of  counsel),  for  the  Texas. 

Andrew  C.  Gray,  of  Wilmington,  Del.,  for  the  Dorothy  B.  Barrett. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  This  suit  has  to  do  with  a  collision 
on  the  Delaware  river,  and  at  first  was  between  the  schooner  Dorothy 
K.  Barrett  as  libelant  and  the  steamship  Texas  as  respondent.  The  col- 
lision occurred  on  December  20,  1906,  in  the  daytime,  a  few  minutes 
after  2  o'clock,  but  a  fog  was  prevailing  and  this  condition  no  doubt 
occasioned  the  disaster.  The  schooner  was  in  tow  of  the  tug  James 
McCaulley,  and  the  Texas  afterwards  brought  in  the  tug  under  the 
fifty-ninth  rule  (29  Sup.  Ct.  xlvi).  Essentially  the  whole  controversy 
is  between  the  two  steam  vessels,  for  neither  contends  seriously  that 
the  schooner  was  at  fault,  and  in  any  event  we  agree  with  Judge  Brad- 

^=s>For  oth.er  cases  tee  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ford  (whose  opinion  is  reported  in  207  Fed.  at  page  669),  that  "the  evi- 
dence does  not  disclose  actionable  or  substantial  negligence  on  the  part 
of  the  Barrett."  We  shall  therefore  confine  our  attention  to  the  con- 
duct of  the  other  two  vessels :  both  have  been  found  in  fault,  and  each 
has  appealed.  As  happens  too  often  in  the  admiralty — even  after  al- 
lowance is  made  for  the  obstacles  in  securing  evidence  abroad  and  from 
seafaring  people  anywhere — the  parties  have  maintained  a  leisurely 
pace  in  bringing  this  dispute  to  a  final  decision.  We  do  not  attempt  to 
apportion  the  responsibility  for  this  delay ;  we  speak  of  it  merely  in 
order  to  point  out  in  passing  that  the  criticisms  often  heard  about  the 
tardy  foot  of  the  law,  justified  as  they  seem  to  be  by  such  an  example  as 
this,  should  in  fairness  be  directed  in  many,  perhaps  in  most,  instances, 
not  against  procrastination  by  the  courts,  but  against  undue  deliberate- 
ness  by  the  parties  themselves. 

We  have  attentively  read  and  considered  the  700  pages  of  this  rec- 
ord, and  desire  to  record  our  obligation  to  counsel  for  the  excellent  and 
vigorous  discussion  contained  in  their  briefs.  Our  conclusion  that  both 
vessels  were  in  fault  does  not  difTer  from  the  conclusion  below ;  but  it 
may  perhaps  be  desirable  to  find  the  facts  more  fully,  and  to  state  in- 
dependently the  reasons  that  support  the  decree. 

[1]  1.  The  Texas  is  a  Danish  steamship  in  the  transatlantic  trade, 
375  feet  long  and  50  feet  beam,  and  was  descending  the  Delaware  river 
from  Philadelphia,  loaded  and  drawing  something  over  21  feet.  She 
was  in  charge  of  a  licensed  pilot,  a  man  of  35  years'  continuous  ex- 
perience on  the  river  and  bay,  and  with  him  on  the  bridge  were  the 
master  and  a  man  at  the  wheel.  A  lookout  was  on  the  forecastle  head, 
where  the  miate  and  the  carpenter  were  also  engaged  for  much  of  the 
time.  The  second  mate  was  on  duty  aft,  and  in  the  engine  room  three 
engineers  were  also  on  duty.  Several  seamen  were  about  the  decks, 
and  the  steward  was  in  the  galley  on  the  main  deck.  The  Barrett  is  a 
five-masted  schooner,  275  feet  long  and  45  feet  beam.  Being  empty, 
she  was  drawing  only  about  1 1  or  12  feet.  Her  master,  her  first  and 
second  mates,  a  helmsman,  and  a  lookout  were  on  duty,  while  other 
seamen  and  a  passenger  were  about  the  deck.  She  was  bound  up  the 
river  to  the  port  of  Philadelphia.  The  steam  tug  McCaulley  is  82^^ 
feet  long,  19^^  feet  beam,  and  was  drawing  about  9^4  f ^^t.  Her  mate 
was  at  the  wheel,  her  master  was  on  lookout  and  was  also  blowing  the 
signals,  her  second  engineer  was  on  duty  in  the  engine  room,  where  the 
chief  engineer  was  also  present,  and  the  other  members  of  the  crew  were 
inside,  some  at  work  and  some  asleep.  The  tug  was  towing  the  schoon- 
er on  a  hawser  at  least  60  fathoms  in  length.  The  tide  was  toward  the 
end  of  flood  and  was  running  up  about  two  miles  an  hour ;  a  light  and 
unimportant  wind  was  blowing  from  the  northeast ;  and  when  the  col- 
lision happened,  as  well  as  for  some  time  before,  a  fog  of  varying  den- 
sity prevailed,  sometimes  and  at  some  places  permitting  vessels  and 
other  objects  to  be  seen  as  far  away  as  800  or  1,000  feet.  It  was  thin- 
ner toward  the  north  and  west  of  the  place  of  collision  than  toward  the 
south  and  east.  From  about  12  o'clock,  fog  and  fair  weather  had  alter- 
nated ;  but  the  vessels  had  proceeded  in  safety,  although  the  conditions 
were  such  that  both  the  tug  and  the  steamship  were  seriously  consider- 
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ing  the  advisability  of  anchoring  until  the  fog  should  disperse.  There 
is  no  anchorage  ground  in  that  neighborhood  along  the  western  or 
Pennsylvania  side  of  the  channel ;  the  established  ground  being  ''east- 
ward of  the  channel  marked  by  the  Schooner  Ledge  range  lights,  op- 
posite to  and  above  the  oil  wharves  at  Marcus  Hook."  The  place  of 
collision  was  along  the  Schooner  Ledge  range,  above  Marcus  Hook, 
and  not  far  below  the  city  of  Chester ;  but  the  distance  from  the  Penn- 
sylvania shore  is  a  matter  of  dispute,  and  will  be  referred  to  again  in  a 
few  moments.  The  principal  contention  of  the  steamship  is  that  the 
tug  had  already  gone  over  to  the  eastward  at  Marcus  Hook,  intending 
to  anchor  the  schooner,  but  had  abandoned  the  intention,  because  she 
heard  the  steamship's  fog  whistles  before  she  could  carry  it  out,  and 
had  thereupon  started  back  across  the  channel  to  the  westward  (al- 
though this  was  the  wrong  side),  desiring  to  run  up  in  sight  of  the 
land,  and  was  in  the  act  of  crossing  when  the  steam  vessels  caught 
sight  of  each  other  out  of  the  fog. 

In  more  detail  the  account  of  the  Texas  is  as  follows:  She  came 
steadily  down  the  Schooner  Ledge  range,  about  in  the  center  of  the 
channel,  practically  parallel  with  the  Pennsylvania  shore,  which  was 
more  or  less  visible  at  times  1,000  feet  away  on  her  starboard  side. 
About  20  minutes  before  the  collision,  as  she  approached  a  drill  that 
was  anchored  and  working  on  the  rocks  of  Schooner  Ledge  at  the  east- 
em  edge  of  the  channel,  the  light  fog  grew  thicker,  and  she  reduced 
her  speed  to  dead  slow.  Shortly  afterwards,  as  the  fog  showed  no  sign 
of  dispersing,  she  decided  to  anchor  on  the  established  ground  eastward 
of  the  channel  as  soon  as  she  should  reach  a  point  far  enough  below  the 
drill  to  avoid  danger  to  that  vessel  from  the  steamship's  swing  up-river 
on  the  flood.  This  was  the  only  anchorage  available ;  not  only  was  it 
the  established  ground,  but  of  course  the  channel  itself  could  not  be 
obstructed,  and  fiiere  was  no  anchorage  on  the  westward,  both  because 
of  danger  from  rocks  and  because  there  would  be  no  room  to  swing. 
While  the  Texas  was  still  above  the  drill,  she  began  to  sound  the  regu- 
lar fog  signal  of  one  prolonged  blast  at  intervals  not  exceeding  one  min- 
ute, and  continued  to  sound  it  until  the  tug  gave  her  a  passing  signal 
of  two  blasts  as  hereafter  stated.  The  tug  had  heard  the  steamship's 
fog  whistle  several  times,  the  first  being  about  15  or  20  minutes  before 
the  collision,  when  the  sound  seemed  to  be  about  a  mile  away ;  and  the 
master  of  the  schooner  had  also  heard  the  signal  at  least  once.  But  the 
steamship  asserts  that  she  did  not  hear  a  fog  signal  from  the  tug  at 
any  time,  and  this  point  (which  is  important)  will  also  be  referred  to 
again.  Having  decided  to  anchor,  the  pilot  stopped  the  engines  of  the 
Texas  as  she  reached  the  drill,  or  very  soon  afterwards,  and  changed 
the  course  a  half  point  to  southwest  by  west,  altering  both  speed  and 
course  so  as  to  reduce  headway  and  bring  the  vessel  over  gradually  to 
a  proper  position.  She  passed  westward  of  the  drill  about  2  o'clock, 
only  a  few  minutes  before  the  collision,  and  her  compass  course  was 
then  observed  to  be  S.  W.  by  W.  after  allowing  a  half  point  for  devia- 
tion. Very  soon  afterward  she  passed  about  the  same  distance  east- 
ward of  the  Illinois  Rock  buoy,  which  marks  the  opposite  or  western 
edge  of  the  channel,  and  is  not  far  below  the  ledge  on  which  the  drill 
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was  working.  Several  witnesses  from  the  Texas  observed  that  the  line 
of  the  Pennsylvania  shore,  approximately  1,000  feet  to  starboard,  was 
practically  parallel  with  her  course ;  and  some  of  them  observed,  also, 
that  another  vessel  was  passing  down  to  starboard  so  much  more  rapid- 
ly that  she  soon  disappeared  in  the  fog.  It  is  contended,  therefore,  that 
sdmost  immediately  after  the  steamship  passed  the  drill  her  course  of 
S.  W.  by  W.,  and  her  position  at  or  very  near  the  center  of  the  deep- 
water  channel  (which  was  only  500  or  600  feet  wide),  are  definitely 
fixed  by  the  compass,  by  the  position  of  the  drill  and  of  the  Illinois 
Rock  buoy,  by  the  shore  line,  and  by  the  course  of  the  other  vessel  that 
was  passing  down.  Thereafter,  and  during  the  few  minutes  before  the 
collision,  she  did  not  change  her  course  to  the  westward.  Her  speed  at 
this  time  was  not  more  than  enough  for  steerage  way,  perhaps  from  1 
to  IV^  miles  an  hour  over  the  ground,  or  from  3  to  3i/^  miles  through 
the  water,  and  this  was  being  reduced  gradually,  since  her  engines  were 
stopped  and  the  tide  was  against  her.  While  she  was  thus  feeling  her 
way  eastward,  so  as  to  anchor  below  the  drill,  she  heard  a  passing 
signal  of  two  blasts  in  the  fog  ahead,  and  almost  at  once  saw  the  tug 
about  .800  to  1,000  feet  ahead,  slightly  on  the  port  bow,  and  crossing 
the  channel  toward  the  western  shore  at  an  angle  of  about  45  d^^rees. 
This  signal  from  the  tug  gave  the  Texas  her  first  knowledge  that  the 
tug  was  on  the  river  at  all,  and  even  then  the  fact  that  she  was  also 
towing  was  not  known,  for  she  had  not  given  the  fog  signals  required 
by  the  rules.  As  soon,  however,  as  the  tug  was  seen — which  was  very 
soon  after  she  gave  the  passing  signal — ^^e  steamship  answered  with 
two  blasts,  accepting  the  proposal  to  pass  starboard  to  starboard,  and 
promptly  put  her  helm  hard-astarboard,  in  order  to  get  over  to  the 
eastward  and  give  the  tug  all  the  room  available.  But  the  Texas  was 
heavily  loaded,  she  had  very  little  water  under  her  bottom,  and  besides 
was  moving  slowly  for  the  other  reasons  just  stated.  Necessarily, 
therefore,  she  could  not  swing  rapidly  to  port,  but  she  did  swing  to 
some  extent — farther  indeed  iJian  was  necessary  to  clear  the  tug,  for 
the  latter  vessel  crossed  by  an  ample  margin  of  safety,  and  was  some 
distance  to  the  westward  before  the  collision. 

This  brings  the  account  to  the  point  where  the  schooner  appears. 
The  Texas  continues:  A  minute  or  two  after  the  tug  was  seen  the 
schooner  loomed  up  for  the  first  time.  She  was  on  the  port  bow,  in  the 
thicker  fog  to  the  eastward,  and  may  have  been  distant  about  600  feet, 
and  was  evidently  following  the  tug's  course  across  the  steamship's 
bow.  At  this  time  the  speed  of  the  tow  was  about  3  miles  through  the 
water,  or  from  4  to  5  miles  over  the  ground,  without  allowing  for  the 
schooner's  leeway  caused  by  the  tide,  while  the  steamship's  speed  was 
not  more  than  a  mile  an  hour  over  the  ground.  The  tug  was  already 
safely  across,  but  as  soon  as  the  schooner  appeared  the  Texas  saw  the 
danger  of  collision  unless  she  could  get  out  of  the  road  more  quickly; 
for  the  reasons  given,  she  was  answering  her  hard-astarboard  hehn  very 
slowly.  Accordingly,  the  engines  were  ordered  slow  ahead,  but  this 
order  was  changed  instantly  to  full  speed  astern.  These  orders  were 
given  in  quick  succession  by  the  master  without  removing  his  hand 
from  the  telegraph,  and  if  the  engines  moved  forward  at  all  they 
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moved  only  for  a  moment  and  did  not  increase  the  speed  in  the  least. 
They  ran  full  speed  astern  until  the  collision  took  place  about  two  min- 
utes later,  and  this  maneuver  was  accompanied  by  the  required  signal 
of  three  short  blasts  of  the  whistie.  The  Texas  has  a  right-hand  pro- 
peller, and  for  this  reason  her  engines  when  running  full  speed  astern 
inevitably  make  her  helm  useless,  and  tend  to  pull  her  stern  to  port  and 
throw  her  bow  to  starboard.  For-  this  reason,  as  soon  as  she  was  ob- 
served to  be  tending  in  the  latter  direction,  the  starboard  anchor  was 
let  go  to  hold  her  steady.  This  object  was  accomplished;  indeed,  she 
was  nearly  at  rest  when  the  anchor  was  dropped,  for  she  only  ran  over 
the  chain  a  few  feet  at  most,  and  at  the  moment  of  collision  had  started 
to  drift  slowly  up  river  on  the  tide.  When  the  anchor  was  let  go,  the 
distance  between  the  vessels  was  probably  about  200  feet.  While  the 
steamship  was  executing  these  maneuvers  the  schooner  was  coming  on 
with  a  slightly  changed  heading  to  westward,  or  nearly  broadside  to  the 
channel,  and  her  starboard  side,  a  little  forward  of  amidships,  struck 
the  bow  of  the  Texas  at  an  angle  of  5  or  6  points.  The  blow  did  not 
stop  the  schooner,  or  alter  the  heading  of  either  vessel.  The  tug  was 
still  pulling,  indeed  had  increased  her  speed,  and  the  schooner  continu- 
ed to  scrape  or  bump  her  starboard  side  across  the  bow  of  the  steam- 
ship until  the  schooner's  bottom  was  arrested  by  the  taut  chain  of  the 
dropped  anchor,  and  both  vessels  were  thus  held  together  for  10  or  15 
minutes.  Meanwhile  the  tug,  whose  hawser  had  slipped  off  the  bitts, 
came  back,  got  a  line  again  on  the  schooner,  and  finally  towed  her  clear. 
While  the  two  vesesls  were  lying  together  they  remained  in  about  the 
same  angle  as  at  the  moment  of  collision,  the  bow  of  the  Texas  pointing 
somewhat  toward  the  stern  of  the  schooner  and  the  starboard  side  of 
the  Texas  being  nearer  the  schooner's  starboard  side.  Both  vessels 
were  kept  from  drifting  up  the  river  on  the  tide  by  the  anchor  chain  of 
the  steamship.  None  of  the  three  vessels  was  aground  at  any  time. 
The  schooner  was  injured,  but  the  steamship  suffered  no  damage,  and 
afterwards  continued  her  voyage.  The  cost  of  repairing  the  schooner 
appears  to  have  been  about  $5,400,  and  this  is  practically  all  the  evi- 
dence concerning  the  nature  or  extent  of  her  wound. 

The  Texas  charges  the  tug  with  fault  in  continuing  to  tow  the 
schooner  in  such  a  fog  through  a  narrow  channel,  insisting  that  she 
should  have  carried  out  her  intention  to  anchor  on  the  established 
anchorage  ground  eastward  of  the  channel  at  Marcus  Hook.  At  all 
events,  whether  she  ought  to  have  anchored  or  not,  she  is  especially 
charged  with  fault  in  trying  to  cross  the  channel  again  to  the  Pennsyl- 
vania shore,  with  a  large  schooner  in  tow  on  so  long  a  hawser,  particu- 
larly when  she  heard  the  fog  whistles  of  the  Texas  coming  down  the 
channel.  Repeating  the  allegation  that  everything  possible  was  done 
by  the  Texas  to  avoid  the  disaster — sounding  correct  and  timely  fog 
signals,  proceeding  dead  slow  on  a  proper  course,  executing  the  right 
maneuvers  as  soon  as  the  tug  came  in  sight — the  steamship  declares 
the  fault  for  the  collision  to  be  due  primarily,  if  not  solely,  to  the  tug's 
n^ligence  in  crossing  a  narrow  channel  with  a  large,  light-draft, 
schooner  in  tow  on  a  long  hawser,  imder  the  prevailing  conditions  of 
fog,  without  sounding  fog  signals,  and  with  loiowledge  that  a  steam- 
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ship  was  coming  down  the  channel.  Other  contributing  faults  of  less 
importance  are  charged,  but  the  vital  element  of  the  steamship's  case 
is  the  position  of  the  tow  in  the  channel ;  the  danger  thus  caused  being 
greatly  increased  by  failure  to  give  the  fog  signals  required  by  the 
rules. 

Thus  far,  the  steamship.  The  tug's  account  of  the  collision  is  as 
follows :  She  took  hold  of  the  schooner  not  far  from  the  Delaware 
Capes,  the  hawser  being  then  about  100  fathoms  long.  At  Ft.  Delaware 
she  shortened  it  to  50  or  60  fathoms,  and  when  the  weather  became 
foggy  at  Grubb's  Landing,  more  than  a  mile  below  Marcus  Hook,  she 
slowed  her  engines  from  full  speed  to  2  or  3  miles  an  hour,  at  the 
same  time  beginning  to  blow  the  fog  signal  prescribed  for  a  steam  ves- 
sel with  a  tow,  namely,  one  long  and  two  short  blasts  at  intervals  of 
one  minute,  and  continued  to  blow  the  proper  signal  imtil  shortly  be- 
fore the  collision  took  place.  She  passed  Marcus  Hook  in  safety,  on 
a  course  parallel  with  the  western  or  Pennsylvania  shore  and  close 
thereto;  this  course  (which  is  on  the  port  side  of  the  channel)  being 
also  parallel  with  the  Schooner  Ledge  range,  but  well  over  to  the  west- 
ward. The  shore  was  plainly  visible  f rcnn  time  to  time ;  the  fog  be- 
ing so  thick  to  the  eastward  as  so  shut  out  the  eastern  or  New  Jersey 
shore  altogether.  The  movements  of  the  tug  were  directed  by  her 
master,  who  has  held  a  master's  license  for  25  years,  and  had  been 
in  command  of  the  tug  for  19  years.  He  was  just  outside  the  pilot 
house,  and  the  first  mate  (also  a  licensed  navigator  for  many  years)  was 
at  the  wheel  within.  After  the  tug  passed  Marcus  Hook,  she  heard  the 
fog  whistle  of  the  Texas  on  her  starboard  bow,  and  proceeded  slowly 
and  cautiously,  continuing  to  blow  the  required  fog  signal  and  keeping 
close  to  the  Pennsylvania  shore,  then  visible  to  the  westward,  thus 
giving  the  steamship  the  whole  width  of  the  channel.  She  heard  the 
fog  signal  of  the  Texas  three  or  four  times,  always  on  the  starboard 
bow,  and  lessened  her  speed  to  dead  slow,  keeping  steerage  way  only. 
While  thus  proceeding,  she  caught  sight  of  the  Texas  about  1,000 
feet  away,  broad  off  the  starboard  bow,  at  an  angle  of  4  to  6  points, 
but  heading  toward  the  tug.  At  once  she  blew  a  passing  sig^  of 
two  Blasts,  and  the  Texas  promptly  accepted  the  signal ;  both  vessels 
thus  agreeing  to  pass  starboard  to  starboard.  The  tug  changed  her 
course  to  port,  so  as  to  bring  her  still  closer  to  the  western  side  of 
the  river,  and  the  schooner  also  put  her  wheel  to  starboard,  so  as  to 
follow  the  tug.  But  the  Texas  disobeyed  the  agreement  and  kept 
swinging  to  the  westward  toward  the  tug  and  tihe  schooner.  The 
tug  thereupoa  repeated  the  two-blast  signal  (which  was  again  promptly 
accepted),  and  put  her  wheel  hard-astarboard,  ordering  the  schooner 
to  do  the  same.  The  tug  passed  by  an  ample  margin,  and  in  the  hope 
of  saving  the  schooner  put  her  engines  full  speed  ahead ;  but  the  Texas, 
maintaining  an  improper  speed  of  7  or  8  miles  an  hour,  kept  on  toward 
the  schooner  until  she  came  as  near  as  100  or  200  feet.  At  that  point 
she  let  go  her  starboard  anchor,  but  this  did  not  check  her  headway 
or  prevent  her  from  continuing  to  swing  to  the  westward ;  still  com- 
ing on,  she  surged  over  the  anchor  chain,  struck  the  schooner  a  severe 
blow  on  the  starboard  side  between  the  main  and  mizzen  masts,  re- 
bounded, and  struck  her  again  about  20  feet  farther  aft,  and  then 
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scraped  or  bumped  along  her  starboard  side.  The  blow  pulled  the 
hawser  from  the  tug's  bitts,  and  pushed  the  schooner's  bow  around  to 
starboard,  until  she  became  fast  on  the  chain  of  the  dropped  anchor. 
The  tug  then  went  back  and  pulled  the  schooner  clear. 

The  place  of  collision  was  south  of  Chester  about  400  feet  below 
an  old  oil  wharf  at  the  suburb  of  Thurlow.  The  channel  is  24  feet 
deep  in  its  narrowest  part  (where  it  is  600  feet  wide)  and  widens  and 
deepens  as  it  approaches  Marcus  Hoc4c,  so  that  near  the  oil  wharf  re- 
ferred to  it  is  30  feet  deep  for  about  1,300  feet.  High  water  would 
add  about  6  feet  to  the  depth.  Eastward  of  Marcus  Hook  is  the  es- 
tablished anchorage  ground  already  described.  Drawing  not  more  than 
12  feet,  and  therefore  able  to  proceed  close  to  the  western  edge  of 
the  channel,  the  tug  and  schooner  passed  the  anchorage  ground  with  a 
wide  margin,  thus  giving  ample  room  and  ample  depth  of  water  to  ves- 
sels bound  down  or  intending  to  anchor.  As  the  Texas  was  intending 
to  anchor,  preparations  therefor  were  being  made  by  her  first  mate, 
the  carpenter,  and  even  by  her  lookout,  who  was  thus  diverted  from  his 
duty.  As  she  passed  the  drill,  the  Texas  had  already  shaped  her 
course  to  the  eastward  of  the  range  toward  the  anchorage  ground, 
and  therefore,  when  she  heard  and  accepted  the  passing  signal,  she 
could  have  gone  eastward  of  the  range  far  enough  to  pass  both  the 
other  vessels  in  complete  safety ;  but  she  had  not  heard  the  fog  signals 
of  the  tug  (although  she  should  have  heard  them),  and  therefore  did 
not  know  that  the  latter  was  towing.  Seeing  the  tug  pass,  the  Texas 
supposed  the  danger  was  over,  and  then  was  suddenly  confronted  by 
the  schooner.  She  should  have  changed  her  course  at  once  to  the  east- 
ward, but  instead  of  doing  so  she  reversed  and  went  full  speed  astern. 
But  her  speed  and  headway  were  so  great  that  she  rapidly  closed  up 
the  interval  (800  or  1,000  feet)  between  her  and  the  sdiooner,  and  as 
the  reversing  engines  inevitably  threw  her  bow  to  starboard  she  swung 
around  nearly  at  right  angles  to  the  schooner,  and  a  collision  was  evi- 
dently impending.  Thereupon,  to  stop  her  swing  to  starboard,  she 
dropped  her  anchor,  but  without  success.  She  surged  forward  over 
the  chain,  and  struck  the  schooner  in  the  manner  already  described. 
Her  momentum  in  connection  with  her  swing  to  westward,  caused  by 
reversing,  carried  her  diagonally  across  the  channel,  and  made  the  col- 
lision certain.  The  District  Judge  is  criticized  for  saying  that  he  does 
not  place  "any  reliance  upon  the  reckless  testimony,  adduced  on  the 
part  of  the  Barrett  and  the  tug,  that  the  Texas  ported  her  helm,  swung 
to  starboard,  and  headed  toward  the  Pennsylvania  shore  almost  at 
right  angles,  maintaining  a  speed  of  from  6  to  10  knots  through  the 
water  and  thus  causing  the  coUision."  On  this  subject  the  contention 
of  the  tug  is?  that  (however  the  fact  is  to  be  explained)  it  remains  true 
that  the  steamship  did  change  her  course  diagonally  to  the  westward ; 
and  the  argument  is  made  that  the  change  was  probably  due  to  the 
reversing  of  the  engines,  coupled  with  the  fact  that  the  steamship  was 
coming  down  the  river  too  fast  at  the  time  when  she  suddenly  discov- 
ered the  schooner  ahead  of  her.  The  tug  insists  that  the  collision  oc- 
curred on  the  westward  side  of  the  river  a  short  distance  from  the 
shore — an  effort  being  made  to  justify  her  position  on  the  port  side 
of  the  channel — and,  if  this  be  true,  she  contends  that  the  disaster  must 
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have  happened  in  accordance  with  the  theory  just  outlined.  But,  if 
the  collision  occurred  eastward  of  the  center  line  of  the  channel,  as  the 
Texas  contends,  then  the  tug  asserts  that  she  was  not  c«i  the  wrong 
side,  and  has  not  been  shown  to  be  in  fault. 

Each  of  these  opposin^^  theories  is  supported  by  a  good  deal  of 
evidence,  and  we  find  it  impossible  to  reconcile  the  conflict.  In  this 
class  of  cases  the  proof  of  physical  facts  (for  example,  the  position 
of  a  sunken  vessel)  sometimes  enables  a  court  to  pronounce  with  cer- 
tainty at  what  point  on  the  water  the  collision  took  place ;  but  in  the 
present  controversy  the  evidence  on  this  subject  is  nearly  all  of  one 
grade — the  clashing  assertions  of  the  witnesses  that  the  collision  oc- 
curred at  one  point  or  the  other.  So,  too,  the  injured  condition  of 
the  vessels  is  sometimes  of  great  value  in  determining  the  force  and 
direction  of  the  blow ;  but  here  we  have  almost  nothing  to  guide  us 
except  the  slipping  of  the  hawser  from  the  bitts,  and  the  stipulation  of 
the  parties  that  the  cost  of  repair  was  about  $5,400.  Being  obliged, 
therefore,  to  solve  the  problem  by  adopting  the  more  probable  account, 
we  find  as  a  fact  that  the  place  of  collision  was  not  close  to  the  Penn- 
sylvania shore,  but  was  more  nearly  in  the  center  of  the  channel.  We 
think  it  not  unlikely  that  the  tug  had  gone  over  toward  the  regular 
ground  with  some  intention  of  anchoring,  but  had  changed  her  mind. 
However  this  may  be,  and  assuming  that  in  the  first  instance  she  may 
have  been  coming  up  close  to  the  center  of  the  channel,  or  even  over 
on  the  proper  side,  we  believe  the  fact  to  be  that  she  was  crossing  the 
channel  toward  the  westward,  intending,  as  indeed  she  herself  says,  to 
keep  in  sight  of  the  land  and  to  go  up  on  that  side  of  the  river.  This 
was  a  fault.  There  was  no  compelling  reason  to  take  her  there,  and 
her  own  convenience  could  not  be  a  sufficient  excuse  under  all  the 
circumstances.  She  may  have  been  at  liberty  to  continue  nmning  in 
the  fog,  but  she  was  the  more  bound  to  conform  to  the  rules  and  keep 
on  the  proper  side  of  the  channel.  To  go  in  the  wrong  direction  in 
a  fog,  stringing  out  a  tow  as  long  as  this  across  a  narrow  channel 
(whatever  the  length  of  the  hawser  may  have  been)  was  likely  to  end 
in  disaster,  and  in  this  case  her  conduct  was  such  a  distinctiy  con- 
tributing fault  of  such  importance  that  we  need  not  look  for  any  other 
to  justify  the  decree  against  her. 

In  many  particulars  the  Texas  seems  to  have  executed  the  proper 
maneuvers,  especially  after  she  caught  sight  of  the  tug  and  after  the 
passing  signals  were  exchanged.  But  in  one  important  respect  we 
find  her  also  in  fault.  Of  course,  while  the  fog  was  obstructing  the 
view,  she  could  not  know  by  sight  that  the  tug  was  there  at  all,  or 
(if  there)  was  engaged  in  towing;  but  she  was  the  more  bound  to  great 
vigilance  in  the  use  of  the  only  other  sense  at  her  command,  and  she 
was  bound  to  take  note  of  the  tug's  fog  signals,  if  they  were  given 
and  could  be  heard.  She  insists  that  she  did  not  hear  them,  and  as- 
serts in  effect  that  they  were  not  given  at  all ;  but  in  this  matter  we 
think  the  probabilities  are  against  her.  We  accept  it  as  a  fact  that  the 
tug  did  blow  the  fog  signals  regularly,  and  that  they  could  have  been 
heard  for  a  considerable  time  before  the  two  steam  vessels  emerged. 
The  Texas  is  therefore  at  fault  in  failing  to  hear  these  signals,  and 
nothing  more  is  needed  to  charge  her  with  a  contributing  share  in  the 
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collision.  If  she  had  heard  them  when  she  should,  she  would  have 
had  earlier  knowledge  that  a  tow  was  approaching,  and  could  (and  no 
doubt  would)  have  taken  earlier  precautions  in  reducing  speed  and  in 
such  other  maneuvers  as  the  exigencies  of  the  situation  would  then 
have  required. 

We  think,  therefore,  that  each  vessel  was  in  fault  and  has  properly 
been  charged  with  one-half  of  the  damage  done  to  the  schooner. 

[2]  2.  The  next  question  is  whether  the  District  Court  was  correct 
in  refusing  to  tax  as  part  of  the  costs  the  premiums  that  were  paid 
for  the  entry  of  corporate  security.  The  precise  point  is  not  whether, 
in  our  opinion,  modern  conditions  have  made  it  desirable  that  such 
premiums  should  be  taxed  as  costs,  but  whether  any  statute,  or  any  rule 
or  equivalent  custom  in  the  district  of  Delaware,  required  or  justified 
the  taxation.    The  clerk  rejected  the  items  on  the  following  ground: 

"I  do  not  know  of  any  statute  that  makes  such  items  taxable  as  disburse- 
ments or  otherwise,  and  there  is  no  rule  of  court  or  established  practice  in 
this  district  permitting  a  recovery  of  such  items.  I  am  aware  of  no  decision 
of  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  or  of  the  District  Court 
for  this  District  on  this  subject" 

And  the  District  Court  affirmed  the  clerk's  decision. 

In  our  opinion  the  clerk  was  right  in  saying  that  no  statute  makes 
such  an  item  taxable.  The  subject  has  been  sufficiently  discussed  in 
the  following  cases :  The  South  Portland  (D.  C.)  95  Fed.  295 ;  The 
Willowdene  (D.  C.)  97  Fed.  509;  Lee  Injector  Co.  v.  Penberthy  Co. 
(C.  C.  A.  6th  Cir.)  109  Fed.  964,  48  C.  C.  A.  760;  Jacobsen  v.  Klon- 
dike Co.  (C.  C.  A.  9th  Cm)  112  Fed.  73,  50  C.  C.  A.  121 ;  The  Robert 
Dollar  (D.  C.)  116  Fed.  79;  Edison  v.  Mutoscope  Co.  (C.  C.)  117 
Fed.  192;  The  Bencliff  (D.  C.)  158  Fed.  377;  The  John  Dailey  (D. 
CO  158  Fed.  643;  The  Hurstdale  (D.  C.)  171  Fed.  607;  The  Volund 
(C.  C.  A.  2d  Cir.)  181  Fed.  643-667,  104  C.  C.  A.  373 ;  Jones  v.  Smith 
Co.  (C.  C.)  183  Fed.  990;  The  Governor  Ames  (C.  C.  A.  1st  Cir.)  187 
Fed.  40,  109  C.  C.  A.  94;  The  Europe  (C.  C.  A.  9th  Cir.)  190  Fed. 
481,  111  C.  C.  A.  307;  The  Governor  Ames  (D.  C.)  199  Fed.  587. 
And  we  shall  only  add  our  approval  of  the  argument  that  a  rule  of 
court,  or  a  practice  equivalent  thereto,  is  needed  to  justify  the  taxa- 
tion. But  we  may  also  say  that  we  think  such  a  rule  or  practice  has 
become  so  desirable  that  we  feel  confident  the  court  below  will  take  an 
early  opportunity  to  conform  its  procedure  in  this  respect  to  the  cus- 
tom prevailing  in  other  districts. 

3.  As  the  only  real  dispute  in  this  case  was  between  the  tug  and 
the  steamship,  we  see  no  reason  to  interfere  with  the  discretion  of  the 
District  Court  in  requiring  each  party  to  pay  one-half  the  total  costs. 

On  each  appeal  the  decree  is  affirmed. 
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(226  Fed.  906) 

UNION  PAC.  B.  CO.  et  al.  v.  FRANK  et  aL 

FRANK  et  aL  v.  UNION  PAC.  R.  CO.  et  aL 

(arcult  Court  of  Aw>eal8,  Eighth  Circuit    July  9,  1915.) 

Nos.  4305,  4306. 

1.  Monopolies  ^s»24 — ^Anti-Tbust   Act — Suits  foe  Violation— Who  mat 

Maintain. 

A  private  individual  may  not  maintain  an  action  to  enforce  generally 
the  provisions  of  Sherman  Anti-Trust  Act  July  2,  1890,  c.  647,  26  Stat 
209;  but,  in  order  to  rely  up<m  its  provisions,  an  individual  must  base 
his  cause  of  action  upon  its  violation,  and  show  a  special  damage  to 
himself  arising  from  such  violation,  not  suffered  by  the  general  public 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  1 17 ;  Dec.  Dig. 
«=»24.] 

2.  Corporations    <=»182 — Stock    Control    by    Another    Corporation- 

Rights  OF  Minority  Stockholders. 

A  railroad  company,  which  through  stock  ownership  controls  an- 
other company,  owning  and  operating  a  connecting  line,  cannot  be  charged 
with  a  breach  of  duty  toward  minority  stockholders  because  of  expen- 
ditures made  in  reconstructing  and  improving  the  line  of  the  controlled 
company,  although  such  expenditures  inured  to  its  own  benefit,  where 
they  were  made  by  the  directors  of  the  controlled  company  in  good 
faith,  and  proved,  as  expected,  of  large  benefit  to  that  company  as  well, 
by  reason  of  largely  increased  traffic  through  the  connection,  to  obtain 
which  they  were  necessary. 

[Ed.  Note.— For  other  cases,  see  Corporatiims,  Cent  Dig.  §§  686-690; 
Dec.  Dig.  i8=»182. 

Rights  of  minority  stockholders  as  to  management  of  corporate  af- 
fairs, see  note  to  Wheeler  v.  Abilene  Nat  Bank  Bldg.  Co.,  89  C.  a  A 
482.] 

8.  Corporations  ^=:»184 — Stock  Control  by  Another  Corporation- 
Rights  OP  Minority  Stockholders. 

A  railroad  company,  which  through  stock  ownership  controls  another 
company,  stands  in  a  fiduciary  relationship  to  the  minority  stockholders, 
and  cannot  lawfully  sell  to  the  controlled  company  a  line  of  road  built 
and  owned  by  itself,  and  the  chief  purpose  of  which  is  to  benefit  its  own 
business,  and  not  that  of  the  controlled  company. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  692;  Dec 
Dig.  «=»184.] 

i.  Corporations  ^=»156^Stockholdbrs — Right  to  Dividends. 

The  mere  fact  that  a  railroad  compcmy  has  earned  net  profits  in  a 
designated  year  does  not  entitle  preferred  stockholders  to  dividends 
therefrom,  regardless  of  the  needs  of  the  company  in  the  way  of  mainte- 
nance and  betterments,  to  enable  it  to  properly  perform  its  duty  to  tlie 
public. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  581-683, 
593-603 ;   Dec  Dig.  «=»156.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska;   W.  H.  Munger  and  Thomas  C.  Munger,  Judges, 

Suit  in  equity  by  Charles  A.  Frank  and  others  against  the  Union 
Pacific  Railroad  Company  and  others.  Decree  for  complainants,  and 
both  parties  appeal.     Reversed. 

C=:»For  other  cases  Bee  same  tcpic  A  KEY-NUMBER  ia  all  Key-Numbered  Digests  4  Indexes 
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Louis  Marshall,  of  New  York  City,  and  Myron  L.  Learned,  of 
Omaha,  Neb.  (Samuel  Untermyer  and  Abraham  Benedict,  both  of 
New  York  City,  on  the  brief),  for  complainants. 

N.  H.  Loomis,  of  Omaha,  Neb,  (Edson  Rich,  of  Omaha,  Neb.,  on 
the  brief),  for  defendant  Union  Pac.  Railroad  Co. 

William  D.  Guthrie,  of  New  York  City  (Robert  A.  Brown,  of  St. 
Joseph,  Mo.,  on  the  brief),  for  defendant  St.  Joseph  &  G.  I.  Ry.  Co. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge, 

GARLAND,  Circuit  Judge.  In  this  opinion  the  complainants  below 
will  retain  that  name,  the  Union  Pacific  Railroad  Company  will  be 
named  "Union  Pacific,"  the  St.  Joseph  Railway  Company  the  "St. 
Joe,"  and  the  act  of  Congress  of  July  2,  1890  (26  Stat.  209),  the  "Sher- 
man Act." 

Complainants  filed  their  bill- in  the  district  court  of  Clay  county.  Neb.,  ^ 
as  the  owners  of  1,900  shares  of  first  preferred,  noncumulative,  and 
400  shares  of  second  preferred,  noncumulative,  capital  stock  of  the 
St.  Joe,  against  the  Union  Pacific  and  St.  Joe.  The  case  was  duly 
removed  to  the  District  Court  of  the  United  States  for  the  District  of 
Nebraska.  A  so-called  "protective  corfimittee,"  claiming  to  represent 
3,000  shares  of  first  preferred  and  over  1,400  shares  second  preferred 
capital  stock  of  the  St.  Joe,  was  allowed  to  intervene  as  party  complain- 
ant A  supplemental  bill  was  also  filed,  and  subsequently  the  case 
came  on  for  hearing  upon  pleadings  and  proofs.  As  a  result  of  this 
hearing  a  decree  was  rendered  in  favor  of  complainants,  adjudging 
that  the  Union  Pacific  and  the  St.  Joe  were  competing  carriers,  en- 
gaged as  such  in  competitive  commerce  among  the  several  states,  and 
that  such  interstate  competition  was  substantial;  that  the  ownership 
and  control  by  the  Union  Pacific  of  a  majority  of  the  capital  stock  of 
the  St.  Joe,  and  the  control  of  the  property,  affairs,  and  business  of 
the  latter,  which  had  been  and  was  being  exercised  by  the  Union  Pa- 
cific by  virtue  of  such  stock  ownership,  were  in  violation  of  the  inhibi- 
tions of  the  Sherman  Act.  It  was  further  adjudged  that  the  Union 
Pacific  and  the  St.  Joe  be  permanently  and  perpetually  enjoined  and 
restrained,  the  said  Union  Pacific  from  directly  or  indirectly  voting  or 
attempting  to  vote  any  shares  of  the  stock  owned,  held,  or  controlled 
by  it  in  the  St.  Joe,  at  any  meeting  of  the  stockholders  of  the  St.  Joe, 
and  the  St.  Joe  from  permitting  or  suffering  such  shares  of  stock  so 
voted,  held,  or  controlled  by  me  Union  Pacific  to  be  voted  at  any 
such  meeting;  that  the  Union  Pacific  be  enjoined  and  restrained  from 
exercising  or  attempting  to  exercise  any  control,  direction,  or  super- 
vision whatsoever  over  the  acts  or  doings  of  the  St.  Joe  by  virtue  of 
its  ownership  or  control  of  any  of  the  shares  of  stock  of  the  St.  Joe ; 
that  the  said  St.  Joe  be  enjoined  and  restrained  from  permitting  or 
suffering  the  Union  Pacific  to  exercise  any  control,  direction,  or  super- 
vision whatsoever  over  the  corporate  acts  of  the  St.  Joe ;  that  the  said 
St.  Joe  be  enjoined  and  restrained  from  paying  any  dividends  to  the 
said  Union  Pacific  on  account  of  shares  of  stock  of  the  St.  Joe  owned, 
held,  or  controlled  by  said  Union  Pacific  until  the  further  order  of 
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the  court;  that  said  Union  Pacific  be  enjoined  and  restrained  from 
collecting  or  receiving  any  such  dividends  on  such  shares  of  stock; 
that  the  St.  Joe  be  permanently  and  perpetually  enjoined  and  restrained 
from  using  any  of  its  funds,  moneys,  property,  credit,  or  earnings  for 
the  benefit,  or  in  the  interest,  or  to  further  the  purposes  or  business, 
of  the  Union  Pacific,  or  otherwise  than  for  the  management,  mainte- 
nance, and  equipment  of  the  St.  Joe  as  an  entirety,  and  solely  for  the 
need  of  its  legitimate  business,  and  from  making  any  further  expendi- 
tures for  the  reconstruction  of  that  portion  of  the  line  of  said  St  Joe, 
lying  between  Upland,  Kan.,  and  Hastings,  Neb.,  and  from  purchasing, 
acquiring,  or  leasing  the  railroad  of  Ae  Hastings  &  Northwestern 
Company,  or  any  part  thereof,  which  extends  from  the  tracks  of  the 
St.  Joe  at  Hastings,  Neb.,  to  the  tracks  of  the  Union  Pacific,  at  or  near 
Gibbcm,  Neb.,  except  existing  terminal  and  depot  arrangements  at 
Hastings,  which  were  permitted  to  continue  until  the  further  order 
of  the  court,  until  a  board  of  directors,  chosen  by  the  stockholders, 
other  than  the  Union  Pacific,  should  authorize  such  expenditures  here- 
tofore mentioned  in  the  decree.  It  was  further  adjudged  that  unless, 
within  60  days  after  the  entry  of  the  decree,  the  management  and 
control  of  the  St.  Joe  should  be  surrendered  to  a  board  of  directors 
chosen  by  holders  of  stock  of  said  company,  other  than  stock  held  or 
owned  directly  or  indirectly  oy  the  Union  Pacific,  that  a  receiver  of 
said  St.  Joe  and  of  all  its  property  and  franchises  should  be  appointed 
by  the  court,  with  the  usual  powers  and  duties  of  receivers  in  such 
cases. 

[1]  The  far-reaching  scope  and  extent  of  this  decree  suggests  at 
once  a  careful  examination  of  the  law  and  the  facts  upon  which  it  is 
based.  The  Union  Pacific  and  St.  Joe  appealed  generally.    The  com- 
plainants appealed,  in  so  far  as  the  court  failed,  omitted,  and  refused 
to  hold  and  decree  that  the  control  by  the  Union  Pacific  of  the  prop- 
erty, business,  and  affairs  of  the  St.  Joe  had  been  and  was  in  violation 
of  the  fiduciary  obligation  owing  by  said  Union  Pacific  as  controlling 
stockholder  of  the  St.  Joe,  and  in  so  far  as  the  court  failed,  omitted, 
and  refused  to  hold  and  decree  that  the  proposed  reconstruction  of  the 
Upland-Hastings  portion  of  the  St.  Joe,  as  described  in  the  petition 
and  shown  by  the  proofs,  and  the  proposed  acquisition  of  the  so-called 
Gibbon  cut-off  were  ultra  vires  and  beyond  the  corporate  powers  of 
the  St.  Joe,  and  in  so  far  as  the  decree  failed,  omitted,  and  refused  to 
require  the  Union  Pacific  to  account  for  and  pay  over  to  the  St  Joe 
all  moneys,  whether  paid  out  of  surplus  or  current  earnings,  expended 
in  the  reconstruction  of  the  Upland-Hastings  portion  of  the  St.  Joe, 
and  all  moneys  expended  by  said  St.  Joe  for  the  benefit  of  said  Union 
Pacific  and  not  required  to  be  expended  for  the  legitimate  needs  af 
the  St.  Joe,  and  all  losses  sustained  by  the  St.  Joe,  owing  to  the  con- 
trol and  management  of  its  affairs  by  tiie  Union  Pacific. 

The  complainants  are  minority  holders  of  first  and  second  preferred 
stock  of  the  St.  Joe,  and  bring  this  action  in  behalf  of  themselves  and 
all  other  stockholders  similarly  situated  to  obtain  relief  which  the  cor- 
poration itself  has  refused  to  seek,  viz.  to  prevent  (a)  the  illegal  con- 
trol exercised  by  the  Union  Pacific  over  the  St  Joe  by  reason  of  the 


Digitized  by  VjOOQIC 


UNION  PAO.  B.  CO.  V.  FRANK  513 

ownership  of  a  majority  of  all  the  stock  of  the  St.  Joe,  in  violation  of 
the  Sherman  Act ;  (b)  the  oppressive,  selfish,  and  detrimental  conduct 
of  the  Union  Pacific  in  its  control  of  the  St.  Joe,  in  violation  of  the 
duties  incumbent  upon  the  Union  Pacific  as  the  controlling  stockholder ; 
(c)  the  ultra  vires  acts  done  and  threatened  by  the  St.  Joe  at  the  com- 
mand of  the  Union  Pacific.  It  is  insisted  by  counsel  for  the  St.  Joe 
and  Union  Pacific  that  complainants  cannot  maintain  this  action  solely 
for  the  purpose  of  enforcing  the  Sherman  Act.  In  other  words,  the 
contention  is  that  a  private  individual  may  not  raise  the  question  of 
the  violation  of  the  act,  unless  he  can  show  some  special  damage  which 
he  has  suffered  by  that  violation,  which  damage  differs  from  the  dam- 
age suflFered  by  the  general  public.  Counsel  for  complainants  admit 
this  contention  so  far  as  it  goes,  as  they  say  in  their  brief : 

'*The  complainants  are  not  seeking  to  enforce  the  Sherman  Act  as  such,  or 
to  usurp  the  government's  prerogative  to  break  up  an  unlawful  combination 
by  injunction.    Their  appeal  is  to  the  general  equity  powers  of  the  court" 

It  is  the  claim  of  complainants  that  they  are  being  injured  and  dam- 
aged by  the  unlawful,  oppressive,  selfish,  and  detrimental  conduct  of 
the  Union  Pacific  in  its  control  of  the  St.  Joe,  in  violation  of  the  duty 
incumbent  upon  it  as  the  controlling  stockholder.  The  contention, 
therefore,  that  this  action  may  not  be  maintained  by  complainants, 
on  the  ground  alone  that  the  Union  Pacific  has  violated  the  Sherman 
Act,  unless  they  can  show  some  special  damage  resulting  to  them  from 
such  violation,  as  distinguished  from  the  general  public,  must  be  sus- 
tained. The  proposition  is  not  only  conceded  by  counsel  for  complain- 
ants, but  it  is  fully  sustained  by  the  authorities.  In  the  case  of  Minne- 
sota V.  Northern  Securities  Co.,  194  U.  S.  48,  24  Sup.  Ct.  598,  48  L. 
Ed.  870,  the  court  said : 

"  ♦  ♦  ♦  Taking  all  the  sections  of  that  act  together,  we  think  that  its 
intention  was  to  limit  direct  proceedings  in  equity  to  prevent  and  restrain 
such  violations  of  the  Anti-Trust  Act  as  cause  injury  to  the  general  public, 
or  to  aU  alike,  merely  from  the  suppression  of  competition  in  trade  and 
commerce  among  the  several  states  and  with  foreign  nations,  to  those  institut- 
ed in  the  name  of  the  United  States,  under  the  fourth  section  of  the  act,  by 
district  attorneys  of  the  United  States,  acting  under  the  direction  of  the  At- 
torney General,  thus  securing  the  enforcement  of  the  act,  so  far  as  direct 
proceedings  in  equity  are  concerned,  according  to  some  uniform  plan,  opera- 
tive throughout  the  entire  country.  Possibly  the  thought  of  CJongress  was 
that  by  such  a  limitation  upon  suits  in  equity  of  a  general  nature  to  restrain 
violations  of  the  act,  irrespective  of  any  direct  injury  sustained  by  particular 
persons  or  corporations,  interstate  and  international  trade  and  commerce,  and 
those  carrying  on  such  trade  and  commerce,  as  weU  as  the  general  business 
of  the  country,  would  not  be  needlessly  disturbed  by  suits  brought,  on  all 
sides  and  in  every  direction,  to  accomplish  improper  or  speculative  pur- 
poses." 

See,  also,  Pidcock  v.  Harrington  (C.  C.)  64  Fed.  821 ;  Southern 
Indiana  Express  Co.  v.  U.  S.  Express  Co.  (C.  C.)  88  Fed.  659;  Metcalf 
V.  American  School  Furniture  Co.  (C.  C.)  108  Fed.  909;  G.,  C.  &  S.  F. 
R.  Co.  V.  Miami  S.  S.  Co.,  86  Fed.  407,  30  C.  C.  A.  142;  Rogers  v. 
Nashville,  C.  &  St.  L.  Ry.  Co.,  91  Fed.  299,  33  C.  C.  A.  517;  Bigelovv 
V.  Calumet  &  Hecla  Mining  Co.  (C.  C.)  155  Fed.  869. 
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We  think  whatever  doubt  may  have  existed  upon  the  subject  has 
been  removed  by  the  decision  of  the  Supreme  Court  in  the  case  of  D. 
R.  Wilder  Manufacturing  Co.  v.  Corn  Products  Refinmg  Co.,  236  U.  S. 
165,  35  Sup.  Ct.  398,  59  L.  Ed.  520,  handed  down  on  February  23, 
1915.    It  was  there  said : 

"In  the  seccMid  place,  the  proposition  is  repu^niant  to  the  Anti-Trust  Act 
Beyond  question,  re-expressing  what  was  ancient  or  existing  and  embodying 
that  which  it  was  deemed  wise  to  newly  enact,  the  Anti-Trust  Act  was  in- 
tended In  the  most  comprehensive  way  to  provide  against  combinations  or 
conspiracies  in  restraint  of  trade  or  commerce,  the  monopolization  of  trade 
or  commerce,  or  attempts  to  monopolize  the  same.  Standard  Oil  CJo.  v.  United 
States,  221  U.  S.  1  [31  Sup.  Ct  502,  65  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834, 
Ann.  Cas.  1912D,  734] ;  United  States  v.  American  Tobacco  Ck>.,  221  U.  S.  106 
[31  Sup.  Ct.  632.  65  L.  Ed.  663].  In  other  words,  founded  upon  broad  con- 
ceptions of  public  policy,  the  prohibitions  of  the  statute  were  enacted  to  pre- 
vent, not  the  mere  Injury  to  an  individual  which  would  arise  from  the  doing 
of  the  prohibited  acts,  but  the  harm  to  the  general  public  which  would  be 
occasioned  by  the  evils  which  it  was  contemplated  would  be  prevented,  and 
hence  not  only  the  prohibitions  of  the  statute,  but  the  remedies  which  it  pro- 
vided, were  coextensive  with  such  conceptions.  Thus  the  statute  expressly 
cast  upon  the  Attorney  General  of  the  United  States  the  responsibility  of 
enforclDg  its  provisions,  making  It  the  duty  of  the  district  attorneys  of  the 
United  States  in  their  respective  districts  under  his  authority  and  direction 
to  act  concerning  any  violations  of  the  law.  And  in  addition,  evidently  con- 
templating that  the  official  unity  of  initiative  which  was  thus  created  to  give 
effect  to  the  statute  required  a  like  unity  of  judicial  authority,  the  statute  in 
express  terms  vested  the  Circuit  Court  of  the  United  States  with  *jurisdie- 
tion  to  prevent  and  restrain  violations  of  this  act,*  and  besides  expressly 
conferred  the  amplest  discretion  In  such  courts  to  join  such  parties  as  might 
be  deemed  necessary  and  to  exert  such  remedies  as  would  fully  accomplish 
the  purposes  Intended.    Act  July  2,  1890,  a  647,  26  Stat  209. 

"It  is  true  that  there  are  no  words  of  express  exclusion  of  the  right  of 
individuals  to  act  in  the  enforcement  of  the  statute  or  of  courts  generally  to 
entertain  complaints  oa  that  subject  But  it  is  evident  that  such  exclusion 
must  be  implied  for  a  twofold  reason:  First,  because  of  the  familiar  doctrine 
that  *where  a  statute  creates  a  new  ofTense  and  denounces  the  penalty,  or 
gives  a  new  right  and  declares  the  remedy,  the  punishment  or  the  remedy 
can  be  only  that  which  the  statute  prescribes.*  Farmers*  &  Medianics*  Na- 
tional Bank  v.  Dearing.  91  U.  S.  29,  35  [23  L.  Ed.  196] ;  Bamet  v.  National 
Bank,  98  U.  S.  555  [25  L.  Ed.  212] ;  Gates  v.  National  Bank,  100  U.  S.  239  [25 
L.  Ed.  580] ;  Stephens  v.  Monongahela  Bank,  111  U.  S.  197  [4  Sup.  Ct  330,  28 
L.  Ed.  399] ;  Tenn.  Coal  Ca  v.  George,  233  U.  S.  354,  359  [34  Sup.  Ct  587.  58 
L.  Ed.  997].  Second,  because  of  the  destruction  of  the  powers  conferred  by 
the  statute  and  the  frustration  of  the  remedies  which  it  creates  wlilch  would 
obviously  result  from  adndttlng  the  right  of  an  Individual  as  a  means  of 
defense  to  a  suit  brought  against  him  on  his  Individual  and  otherwise 
inherently  legal  contract  to  assert  that  the  corporation  or  combination  suing, 
had  no  legal  existence  in  contemplation  of  the  Anti-Trust  Act  This  is  ap- 
parent since  the  power  given  by  the  statute  to  the  Attorney  General  Is  in- 
consistent with  the  existence  of  the  right  of  an  individual  to  independently 
act  since  the  purpose  of  the  statute  was,  where  a  combination  or  organlzatlcm 
was  found  to  be  Illegally  existing,  to  put  an  end  to  such  Illegal  existence  for 
all  purposes  and  thus  protect  the  whole  public— an  object  incompatible  with  the 
thought  that  such  a  corporation  should  be  treated  as  legally  existing  for  the 
purpose  of  parting  with  its  property  by  means  of  a  contract  of  sale  and  yet 
be  held  to  be  civilly  dead  for  the  purpose  of  recovering  the  price  of  such 
sale,  and  then  by  a  failure  to  provide  against  its  future  exertion  of  power  be 
recognized  as  virtually  resurrected  and  in  possession  of  authority  to  violate 
the  law.  And  in  a  twofold  sense  these  consideratl<Mis  so  clearly  demonstrate 
the  conflict  between  the  statute  and  the  right  now  asserted  under  it  as  to  ren- 
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der  It  unnecessary  to  imrsne  that  subject  further.  In  the  first  place,  because 
they  show  in  addition  how  completely  the  right  claimed  would  defeat  the 
jurisdiction  conferred  by  the  statute  on  the  courts  of  the  United  States— a 
jurisdiction  evidently  given,  as  we  have  seen,  for  the  purpose  of  making  the 
relief  to  be  afforded  by  a  finding  of  illegal  existence  as  broad  as  would  be  the 
necessities  resulting  from  such  finding.  In  the  second  place,  because  the  possi- 
lility  of  the  wrong  to  be  brought  about  by  allowing  the  property  to  be  ob- 
tained under  a  contract  of  sale  without  enforcing  the  duty  to  pay  for  it,  not 
upon  the  ground  of  the  illegality  of  the  contract  of  sale,  but  of  the  illegal 
organization  of  the  seller,  additionally  points  to  the  causes  which  may  have 
operated  to  confine  the  right  to  question  the  legal  existence  of  a  corporation 
or  combination  to  public  authority  sanctioned  by  the  sense  of  public  responsi- 
bility, and  not  to  leave  it  to  individual  action  prompted,  it  may  be,  by  purely 
selfish  motives." 

While  the  case  cited  is  not  parallel  to  the  case  at  bar,  still  the  reason- 
ing and  language  of  the  Supreme  Court  leaves  no  doubt  that  it  is  the 
opinion  of  the  Supreme  Court  that  private  individuals  may  not  main- 
tain an  action  to  enforce  the  provisions  of  the  Sherman  Act  generally, 
but  that  in  order  to  rely  upon  its  provisions  an  individual  must  base  his 
cause  of  action  upon  its  violation,  and  show  a  special  damage  to  him- 
self arising  from  such  violation,  not  suffered  by  the  general  public. 

We  are  not  unmindful  of  Act  Cong.  Oct.  15,  1914,  c.  323,  38  Stat. 
737,  which  in  section  16  gives  any  person,  firm,  corporation,  or  associa- 
tion the  right  to  sue  for  and  have  injunctive  relief  in  any  court  of  the 
United  States  having  jurisdiction  over  the  parties  against  threatened 
loss  or  damage  by  violation  of  the  anti-trust  laws.  Whether  this  law 
could  be  appealed  to  by  complainants  in  the  present  action  may  be 
doubted,  as  it  was  not  passed  until  after  the  final  decree  was  rendered 
in  this  action,  and  it  has  no  retroactive  effect.  Conceding,  however, 
that  it  might  be  made  applicable  to  this  action,  it  does  not  change  the 
rule  already  established  by  the  decisions  of  the  courts,  as  the  right  to 
sue  by  a  private  party  is  only  given  to  obtain  injunctive  relief  against 
threatened  loss  or  damage.  So  that,  if  the  law  could  be  applied  in  the 
present  action,  it  still  remains  true  that  loss  or  damage  to  the  complain- 
ants must  be  shown.  The  conclusion  thus  arrived  at  makes  it  apparent 
that  the  decree  below  has  no  basis  of  law  or  fact  upon  which  to  rest,  as 
the  trial  court  found  only  that  the  control  of  the  St.  Joe  by  the  Union 
Pacific  through  stock  ownership  was  in  violation  of  the  Sherman  Act 
and  based  its  decree  entirely  upon  this  finding,  declaring  in  its  opinion 
that,  having  so  found,  it  was  unnecessary  to  decide  the  other  issues  pre- 
sented by  the  pleadings  and  proofs.  The  question  as  to  whether  the 
Union  Pacific  as  a  majority  stockholder  had  violated  its  duty  towards 
the  complainants  in  the  manner  alleged  in  the  bill,  and  thereby  caused 
damage  to  them,  was  in  no  wise  considered.  The  failure  of  the  court 
below  to  pass  upon  these  questions  caused  complainants  to  appeal,  and 
they  assign  this  failure  of  the  trial  court  as  error.  As  the  right  of  the 
complainants,  therefore,  to  any  relief,  depends  upon  how  their  appeal 
shall  be  determined,  we  proceed  to  consider  the  matters  arising  thereon. 

[2]  The  specifications  in  the  appeal  present  two  general  questions 
for  determination:  (1)  Has  the  control  of  the  St.  Joe  by  the  Union 
Pacific  been  exercised  in  violation  of  the  fiduciary  obligations  owing  by 
the  Union  Pacific  to  the  minority  stockholders  of  the  St.  Joe?     (2)  If 
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SO,  has  such  control  damaged  complainants?  The  facts  bearing  upon 
these  questions  are  substantially  as  follows :  The  Union  Pacific  is  a 
corporation  organized  on  July  1,  1897,  under  and  pursuant  to  an  act 
of  the  Legislature  of  the  state  of  Utah,  approved  January  22,  1897 
(Rev.  St.  Utah  1898,  c.  7),  and  since  its  organization  has  been  engaged 
in  operating  a  system  of  railroads  extending  from  Council  BluflFs,  Iowa, 
to  Odgen,  Utah,  from  Kansas  City,  Missouri,  to  Denver,  Colo.,  and 
from  Denver  to  a  connection  with  its  main  line  at  Cheyenne,  Wyo. 
Through  the  ownership  of  capital  stock  it  has  established  close  traffic 
relations  with  railroads  which,  in  connection  with  its  own  and  under 
joint  management,  constitute  continuous  lines  extending  from  Council 
Bluffs,  Iowa,  and  Kansas  City,  Mo.,  to  various  termini  on  the  Pacific 
Coast. 

The  St.  Joe  is,  and  since  1897  has  been,  a  railway  organized  and 
existing  under  and  pursuant  to  the  laws  of  Kansas  and  Nebraska,  be- 
ing a  consolidation  of  the  St.  Joseph,  Hanover  &  Western  Railway 
Company  and  the  Grand  Island,  Hastings  &  Southeastern  Railroad 
Company.  Its  line  of  road  extends  from  St.  Joseph,  Mo.,  to  Grand 
Island,  Neb.,  a  town  on  the  main  line  of  the  Union  Pacific,  and  at  the 
time  of  the  commencement  and  hearing  of  this  case  in  the  court  below 
had  and  exercised  trackage  rights  over  other  lines  of  railway  from  St. 
Joseph,  Mo.,  to  Kansas  City,  Mo.  The  outstanding  securities  of  the 
immediate  predecessor  of  the  St.  Jo^,  at  the  time  of  its  failure  in  1893 
and  reorganization  in  1896,  were  as  follows: 

First  mortgage  6  per  cent,  bonds $  7,000,000 

Second  mortgage  income  bonds 1,680,000 

Common  stock,  par  value 4,600.000 

Total   capitalization $13,280,000 

The  reorganization  plan,  pursuant  to  which  the  railroad  was  formed 
in  1897,  provided  for  the  issuance  of  new  securities  with  a  face  value 
of  $17,600,000,  divided  as  follows : 

First  mortgage  bonds,  to  bear  interest  at  2  per  cent-  for  two  years, 
3  per  cent  for  three  years,  and  4  per  cent  thereafter,  the  issu- 
ance of  an  additional  $1,000,000  being  authorized,  but  only 
to  pay  for  new  traclsage  at  a  rate  not  to  exceed  $6,000  per  mUe.  .$  4,000.000 

First  preferred  5  per  cent  stock  (noncumulative) 5,500,000 

Second  preferred  4  per  cent  stock  (noncumulative) 3,500,000 

Common    stock 4,600,000 

Total  new  capitalization $17,600,000 

Under  the  plan  of  reorganization  the  holders  of  the  old  first  mort- 
gage bonds  received  50  per  cent  face  value  of  their  bonds  in  secured 
bonds  of  the  new  company,  and  95  per  cent,  in  new  first  and  second 
preferred  stock,  or  a  total  of  145  per  cent  of  their  prior  holdings.  The 
holders  of  the  old  second  mortgage  income  bonds  received  100  per  cent 
in  preferred  stock  and  12  per  cent,  in  first  preferred  stock,  on  paying 
an  assessment  of  6  per  cent.  The  holders  of  the  old  stock  received  an 
equivalent  amount  at  par  in  new  common  stock  and  6  per  cent  in  first 
preferred  stock,  on  payment  of  a  3  per  cent,  assessment  It  thus  ap- 
pears that  for  the  securities  of  an  insolvent  company  of  the  par  value 


Digitized  by  VjOOQIC 


UNION  PAC.  R.  CO.  V.  FBANK  517 

of  $13,280,000,  supplemented  by  the  payment  of  $238,800  cash  new 
securities  to  the  amount  of  $17,600,000  were  issued. 

Charles  A.  Frank  &  Co.  purdiased  their  shares  in  1902  and  the  other 
complainants  in  1904,  1906,  and  1908.  It  does  not  appear  in  the  evi- 
dence that  any  of  the  complainants  were  owners  of  any  of  the  bonds 
of  the  old  company,  and,  as  no  dividends  have  been  paid  since  1902, 
it  results  that  most  of  the  complainants  bought  their  stock  after  the 
St.  Joe  had  ceased  to  pay  dividends.  The  plan  of  reorganization  fur- 
ther provided  for  the  creation  of  a  voting  trust  to  manage  the  new  com- 
pany and  retain  control  thereof  for  the  benefit  of  the  first  preferred 
stock  for  five  years,  unless  such  stock  should  pay  full  dividends  for 
three  consecutive  years.  At  the  expiration  of  the  voting  trust,  all  stock 
was  to  have  full  and  adequate  voting  nower.  It  was  during  the  con- 
tinuance of  the  voting  trust  that  dividends  were  paid  as  follows :  The 
first  preferred  stock  received  5  per  cent,  dividends  in  each  of  the 
years  1898,  1901,  and  1902,  and  3  per  cent,  in  each  of  the  years  1899 
and  1900,  and  nothing  since  1902.  The  second  preferred  stock  has 
never  received  dividends.  Mr.  Harriman,  through  stock  ownership, 
controlled  the  St.  Joe  from  1903  to  1906.  In  July,  1906,  the  Union 
Pacific  acquired  the  Harriman  stock,  and  thereafter  exercised  control 
of  the  St.  Joe.  On  November  26,  1913,  the  Union  Pacific  owned  70.81 
per  cent,  of  the  total  outstanding  stock.  It  is  alleged  in  the  answer  of 
the  St  Joe  that  the  money  for  paying  dividends  during  the  time  the 
voting  trust  was  in  charge  was  obtained  by  neglecting  the  upkeep  of 
the  road,  and  the  evidence  in  the  record  seems  to  establish  this  al- 
legation. It  appears  from  the  evidence  that  from  1897  to  1902,  in- 
clusive, covering  the  time  of  the  control  of  the  voting  trust,  the  ex- 
penditures for  maintenance  of  way  averaged  yearly  $714  per  mile,  or 
an  annual  charge  of  $127,894  for  the  257  miles.  Between  1902  and 
1913  the  yearly  average  per  mile  for  maintenance  of  way  was  $1,142, 
or  $307,198  for  the  whole  line,  making  an  average  difference  of  $127,- 
984.  In  1901,  when  a  full  dividend  was  paid,  tihe  charge  for  mainte- 
nance was  only  $588  per  mile.  The  average  yearly  expenditure  per 
mile  for  maintenance  or  equipment  between  1897  and  1902,  when  divi- 
dends were  paid,  was  $423  per  mile,  or  an  annual  expenditure  on  the 
entire  Ime  of  $106,173.  Between  1903  and  1913,  the  yearly  average 
per  mile  was  $857,  or  for  the  entire  line  of  $230,533,  a  difference  of 
$124,360  per  annum  between  the  two  periods  for  cost  of  maintenance 
and  equipment.  In  the  five  years  ending  1902,  covering  the  manage- 
ment in  the  interest  of  the  preferred  stock,  the  average  yearly  outlay 
for  additions  and  betterments  was  $25,972,  while  in  3ie  period  from 
1903  to  1911  it  was  $77,761.  If  $190,000  is  deducted  as  the  cost  of 
the  Highland  extension,  still  the  average  disbursement  after  1903  is 
$38,455  more  than  the  yearly  average  while  dividends  were  being  paid. 
The  capital  charges  for  equipment  were  at  the  rate  of  $46,938  per  year 
up  to  1902,  and  after  1902  at  the  rate  of  $62,212,  a  difference  of  $15,- 
278  in  favor  of  the  second  period.  These  figures  show  a  difference  in 
expenditure  for  the  St.  Joe  amounting  in  the  aggregate  to  $319,207 
per  annum,  which  would  fully  account  for  the  dividends  of  $274,925 
per  annum  paid  on  the  first  preferred  stock  during  the  period  when 
the  road  was  being  managed  under  the  voting  trust  for  the  benefit  of 
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the  preferred  stockholders.    The  following  table  shows  the  gross  and 

net  earnings  of  the  St.  Joe  Company  from  1898  to  1913 : 

Year.  Gross  Earnings.    Net  Earnings. 

1898    $1,233,591  $338,830 

1899  1,261,063  184,939 

1900  I,4(>i,e94  220,286 

1901  1,412,655  412,175 

1902 1,350,151  284,076 

1903  1,388,237  179,990 

1904  1,314,474  1,760 

1005  1,299314  40,025 

190(3  1,522,100  2(M,972 

1907  1,734,753  417,559 

1908  1,661,813  332,024 

1909  1,601,479  144,065 

1910  1.721,655  223,214 

1911  1.751,234  124,087 

1912  1,553,138  207,456 

1913  1,553,465  226.289 

The  increase  of  gross  receipts  since  1903  as  shown  by  this  table 
averages  $222,226  more  per  annum  than  under  the  management  of  the 
voting  trust.  At  this  point  we  think  it  may  be  truly  said  that,  conced- 
ing that  Harriman  from  1902  to  1906  and  the  Union  Pacific  since  that 
time  controlled  the  management  of  the  St.  Joe  through  stock  owner- 
ship, the  management  so  far  as  inccnne  is  concerned  was  better  than 
the  management  under  the  voting  trust.  The  serious  charge  made  by 
complainants  is  the  conduct  of  the  controlling  management  in  the  use 
of  the  moneys  of  the  St.  Joe,  and  we  will  now  proceed  to  consider  the 
evidence  in  regard  to  these  charges. 

One  of  the  instances  in  which  the  Union  Pacific  is  alleged  to  have 
abused  its  fiduciary  relation  of  majority  stockholder  is  in  relation  to 
the  expenditures  in  the  reconstruction  of  the  Garden-Hastings  divi- 
sion of  the  St.  Joe.  In  the  evidence  and  in  the  decree  this  division 
of  the  road  is  sometimes  called  the  Upland-Hastings  division,  and  some- 
times the  Garden-Hastings  division;  but  we  understand  that  Garden 
and  Upland  are  one  mile  apart,  on  the  St.  Joe  near  Marysville,  Kan. 
It  is  charged  that,  when  the  Union  Pacific  secured  control  of  the  ma- 
jority of  the  St.  Joe  stock,  it  entered  upon  plans  to  reconstruct  the  line 
of  the  St.  Joe  road  extending  from  Garden  to  Hastings,  a  distance  of 
118  miles;  that  this  development  was  not  for  the  benefit  of  the  St 
Joe  road,  but  entirely  for  the  use  and  benefit  of  the  Union  Pacific  in 
connection  with  the  plan  of  the  Union  Pacific  to  use  this  part  of  the 
St.  Joe  line  as  a  part  of  its  line  from  Kansas  Gity,  Mo.,  via  Marys- 
ville, Kan.,  to  a  point  on  the  main  line  of  the  Union  Pacific  near  Kear- 
ney, Neb.  It  is  charged  that  this  portion  of  the  St  Joe  line  was  devel- 
oped to  a  high  decree  and  up  to  the  Union  Pacific's  main  line  stand- 
ards ;  the  only  difference  being  in  the  weight  of  the  rail.  The  cost 
of  the  reconstruction,  so  far  as  it  proceeded  up  to  March,  1911,  is  es- 
timated at  $1,250,000. 

It  is  claimed  that  the  board  of  directors  of  the  St.  Joe  road,  con- 
trolled by  the  Union  Pacific,  unlawfully  took  this  amount  of  money 
from  the  surplus  earnine^s  of  the  St.  Toe  to  develop  the  Garden-Hastings 
branch  for  the  benefit  of  the  Union  Pacific,  and  that  said  improvements 
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were  not  necessary  for  the  use  of  the  St.  Joe.  It  appears  that  the  St. 
Joe  road  had  on  June  30,  1909,  a  cash  balance  of  $1,056,839.71.  This 
balance  was  exhausted  in  improvements,  largely  in  the  reconstruction 
between  Garden  and  Hastings.  The  expenditures  for  improvements, 
not  only  exhausted  this  surplus,  but  exhausted  the  amount  of  avail- 
able current  earnings,  resulting,  in  deficits  as  follows :  1910,  $260,273 ; 
1911,  $119,167;  1912,  $207,456.  On  this  state  of  facts  the  question 
arises  as  to  whether  the  expenditure  of  money  for  the  Garden-Hastings 
reconstruction  was  unlawful  or  fraudulent  in  such  a  sense  as  to  war- 
rant the  finding  that  the  Union  Pacific  was  guilty  of  a  willful  abuse 
of  its  power  as  controlling  stockholder  to  the  injury  and  damage  of 
complainants. 

To  sustain  the  charge  as  to  the  wrongful  conduct  of  the  Union  Pa- 
cific in  causing  the  reconstruction  of  the  Garden-Hastings  division  of 
the  St.  Joe,  complainants  produced  as  their  only  witness  Robert  Ran- 
toul,  who  was  employed  by  the  so-called  protective  committee  in  March, 
1911,  to  make  an  investigation  of  the  St.  Joe  and  its  relations  to  the 
Union  Pacific.  The  witness  spent  about  a  month  in  the  West,  going 
first  to  St.  Louis,  thence  to  Kansas  Gity,  Topeka,  Marysville,  and 
Grand  Island.  He  inspected  the  St.  Joe  road  from  Hastings  to  Grand 
Island  early  in  the  morning  from  the  rear  end  of  a  train  going  20 
or  25  miles  per  hour,  and  from  Hastings  to  St.  Joseph  from  the  ob- 
servation end  of  the  private  car  of  Mr.  Stenger.  He  testified  as  fol- 
lows :  That  the  60-pound  rail  taken  up  for  the  purpose  of  reconstruct- 
ing the  Garden-Hastings  division  was  in  very  good  condition ;  that  80- 
pound  rails  were  laid  in  lieu  thereof ;  that  tfie  division  had  been  quite 
thoroughly  retied,  and  that  the  work  of  ballasting  with  crushed  rock 
had  commenced  at  the  time  of  his  visit;  that  in  a  general  way  the 
work  of  reconstruction  conformed  very  closely  to  Union  Pacific  stand- 
ards employed  in  the  construction  of  the  Marysville  cut-off ;  that  there 
was  some  grade  revision  between  Upland  and  Hastings  at  consider- 
able expense ;  that  the  double  track  between  Upland  and  Garden  was 
not  necessary  for  the  business  of  the  St.  Joe;  that  there  is  no  rock 
ballasting  on  the  St.  Joe,  except  between  Upland  and  Hastings ;  that 
rock  ballasting  is  not  necessary  for  the  business  of  the  St.  Joe ;  that 
the  St.  Joe  established  a  rock  quarry  at  Marysville,  at  a  cost  of  $39,- 
000 ;  that  this  was  not  necessary ;  tiiat  the  plans  for  ballasting  called 
for  eight  inches  of  crushed  rock  under  the  ties;  that  one-third  to 
one-half  of  the  ties  were  new ;  that  the  reconstruction  was  not  neces- 
sary for  the  business  of  the  St.  Joe ;  that  there  was  a  large  steel  bridge 
erected  near  Marysville  as  part  of  the  reconstruction  work ;  that  the 
contract  price  for  three  bridges  in  connection  with  the  reconstruction 
work  was  $141,000;  that  the  bridges  were  up  to  Union  Pacific  stand- 
ards, and  were  unnecessary  for  the  business  of  the  St.  Joe ;  that  the 
ballasting  cost  $2,700  per  mile;  that  two  new  water  tanks  were  con- 
structed, which  were  unnecessary;  that  the  St.  Joe  road,  before  the 
reconstruction  between  Upland  and  Hastings,  with  normal  maintenance, 
was  amply  sufficient  to  take  care  of  the  current  business  of  the  St. 
Joe.  Witness  estimated  cost  of  reconstruction  at  $1,250,000;  that 
there  had  been  no  substantial  improvements  made  east  of  Upland,  or 
between  Hastings  and  Grand  Island,  since  1907.    On  cross-examina- 
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tion  he  testified  that  in  1903,  1904,  and  1905  a  large  portion  of  the 
road  east  of  Upland  was  relayed  with  75  or  80  pound  rails. 

The  reconstruction  of  the  Carden-Hastings  division  of  the  St.  Joe 
is  not  disputed,  neither  is  the  estihiated  cost  thereof  seriously  disputed. 
The  disputed  question  is :  Were  the  funds  of  the  St.  Joe  used  in  the 
reconstruction  of  the  Carden-Hastings  division  for  the  benefit  of  the 
St.  Joe  or  the  Union  Pacific  ?  That  the  reconstruction  work  was  un- 
necessary for  the  business  of  the  St.  Joe  would  be  a  fact  bearing  on 
the  question  at  issue,  but  not  decisive  thereof.  If  the  reconstruction 
work  was  done  in  good  faith  and  in  the  belief  that  it  was  beneficial  to 
the  St.  Joe,  complainants  cannot  complain,  though  it  should  be  found 
that  the  improvement  was  unnecessary  for  the  use  of  the  St  Joe.  In 
other  words,  the  court,  in  order  to  grant  relief,  must  find  that  the  Union 
Pacific,  through  its  control  of  the  directorate  of  the  St  Joe,  knowingly 
and  dishonestly  caused  the  funds  of  the  St.  Joe  to  be  used  for  its  own 
benefit.  That  the  reconstruction  of  the  Carden-Hastings  division  of 
the  St.  Joe  was  necessary  for  the  business  of  the  St.  Joe,  aside  from 
any  consideration  of  the  business  of  the  Union  Pacific,  is  shown  by 
the  great  preponderance  of  the  evidence. 

The  testimony  cannot  be  detailed  in  this  opinion,  but  we  refer  to  the 
evidence  of  Mr.  E.  C.  Hurd,  a  civil  engineer  of  experience  and  at  the 
time  he  examined  the  St.  Joe  road  chief  engineer  in  charge  of  the  rail- 
road valuations  for  the  Railway  Commission  of  Nebraska ;  of  Mr.  C. 
H.  Gerber,  assistant  engineer  in  the  same  emplo}'Tnent ;  of  Mr.  Edward 
Lass,  connected  with  the  engineering  department  of  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company ;  of  Mr.  R.  L.  Huntley,  chief  en- 
gineer of  the  Union  Pacific ;  and  of  Mr.  William  A.  Parker,  chief  en- 
gineer of  the  St.  Joe.  The  evidence  of  these  witnesses  was  fully  cor- 
roborated by  practical  railroad  operators  who  were  familiar  with  the 
property  of  the  St.  Joe,  viz.  J.  Berlingett,  formerly  general  manager 
of  the  St.  Joe,  now  employed  by  the  Virginia  Railroad  Company; 
Ernest  Stenger,  who  succeeded  Berlingett  in  1911  as  general  manager 
of  the  St.  Joe ;  and  A.  L.  Mohler,  president  of  the  Union  Pacific.  The 
testimony  of  these  engineers  and  practical  railroad  men  all  eminent  in 
their  respective  callings,  may  not  be  lightly  laid  aside.  Giving  their 
evidence  the  weight  to  which  it  is  entitled,  we  must  find  that  Mr.  Ran- 
toul  was  mistaken.  The  facts  which  give  rise  to  the  charge  that  the  re- 
construction work  was  done  in  the  interest  of  the  Union  Pacific  are 
stated  in  complainants'  bill  as  follows : 

''Thirteenth.  The  main  line  of  the  Union  Pacific,  extending  from  Kansas 
City,  Topeka,  and  Salina,  through  the  state  of  Kansas,  to  Denver,  Colorado^ 
and  Cheyenne,  Wyoming,  and  thence  west,  has  been  and  is,  by  reason  of  heavy 
grades  and  a  circuitous  route  and  other  physical  difficulties,  incapable  of  de- 
velopment for  heavy  through  traffic  to  the  extent  and  degree  desired  by  tlie 
Union  Pacific,  so  much  so  that  the  efficiency  of  locomotives  west  of  Salina  Is 
only  about  50  per  cent,  of  their  hauling  capacity  east  of  Salina,  and  even  less 
than  that  between  Denver  and  Cheyenne.  Said  Union  Pacific  has,  during  tbe 
past  seven  or  eight  years,  been  engaged,  as  aforesaid,  in  constructing  and  de- 
veloping a  more  direct,  suitable,  and  efficient  line  of  railway  west  of  Topeka. 
To  that  end  the  Union  Pacific,  in  June,  1904,  caused  the  Topelta  &  Nortli- 
westem  Railroad  Company,  a  subsidiary  corporation,  to  be  organized  under 
the  laws  of  Kansas,  for  the  puri>ose  of  building  a  line  of  railway  from  the 
vicinity  of  Topelia,  in  a  northwesterly  direction,  to  the  vicinity  of  Maiys- 
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Tflle,  Kansas,  with  an  authorized  issue  of  6  per  cent  bonds  to  the  amount  of 
three  million  dollars  ($3,000,000),  or  more  than  forty  thousand  dollars  ($40,000) 
per  mile,  for  the  construction  of  a  line  of  railway  about  seventy  (70)  miles  in 
length,  which  was  an  unusually  large  sum  per  mile  for  the  construction  In  a 
prairie  country  of  a  railway  needing  no  equipment  and  having  no  expensive 
terminals.  The  construction  of  said  seventy  (70)  miles  of  railway  was  begun 
in  1904,  leaving  the  Kansas  City  main  line  of  the  Union  Pacific  at  Menoken, 
five  (5)  miles  west  of  Topeka,  extending  thence  to  Onaga,  and  there  Inter- 
secting another  line  of  the  Union  Pacific  running  from  Leavenworth  to  Mll- 
tonvale,  Kansas,  and  thence  to  a  connection  with  the  main  line  of  the  St. 
Joe  Company,  one  mile  east  of  Carden,  Kansas,  where  a  new  station  called 
Upland  was  established.  The  construction  of  said  Topeka  &  Northwestern 
line  was  largely  completed,  with  the  exception  of  rock  ballasting,  In  1910,  the 
tracks  of  the  St  Joe  Company  being  used  from  Upland  to  Marysvllle,  a  dis- 
tance of  five  miles,  thus  connecting  the  main  line  of  the  Union  Pacific  near 
Topeka,  and  the  Leavenworth-Mlltonvale  line  with  the  main  line  of  the  St. 
Joe  Company,  affording  a  direct,  suitable,  and  efficient  route  from  Kansas 
City,  Leavenworth,  and  Topeka  over  the  so-called  'Marysvllle  cut-off*  to  Up- 
land, and  thence  by  means  of  the  tracks  of  the  St  Joe  Company  to  Hastings, 
Nebraska.  ♦  ♦  ♦  Said  Topeka  &  Northwestern  Railroad  Company  was  In 
or  about  1908  absorbed  by  the  Union  Pacific,  which  took  over  all  the  prop- 
erties of  said  sul>sldlary  company,  and  has  ever  since  owned  said  line  of 
railway  and  all  Its  properties." 

The  facts  stated  in  the  foregoing  allegation  of  the  bill,  so  far  as  they 
are  material  to  the  present  inquiry,  are  practically  admitted  by  the 
Union  Pacific  and  St.  Joe.  It  is  conceded  that  as  a  business  proposition 
the  action  of  the  Union  Pacific  as  above  set  forth  was  a  wise  decision 
for  the  Union  Pacific,  as  it  shortened  the  distance  for  through  traffic 
from  the  West  to  Kansas  City  about  100  miles,  and  would  make  a  con- 
siderable saving  in  cost  of  operation.  It  is  admitted  that  the  Union 
Pacific  intended  that  through  traffic  from  the  West  should  be  hauled 
over  the  line  of  the  St.  Joe  between  Carden  and  Hastings,  or  Marys- 
ville  and  Hastings,  which  is  practically  the  same  thing;  not  that  the 
Union  Pacific  intended  to  operate  with  its  own  engines,  trains,  and  cars 
this  portion  of  the  St.  Joe,  but  that  it  should  be  operated  by  the  St.  Joe 
Company  with  its  own  engines,  trains,  and  cars  under  some  traffic  ar- 
rangement. When  Mr.  RantouJ  testified  that  the  reconstruction  of  the 
Carden-Hastings  division  of  the  St.  Joe  was  unnecessary  for  the  busi- 
ness of  that  company,  he  also  testified  on  cross-examination  as  follows : 

"Would  you  call  the  St  Joseph  &  Grand  Island  a  branch  line?  A.  Yes; 
I  should,  taking  the  nature  of  Its  traffic  Into  consideration,  Its  volume  of 
traffic,  I  should  not  call  It  a  trunk  line.  Q.  When  you  say  that,  what  do  wou 
mean  by  that?  A.  I  mean  the  preponderance  of  Its  business  is  such  as  origi- 
nates or  Is  destined  to  points  on  Its  own  line,  that  the  volume  or  density  of 
traffic  Is  light,  comparatively,  and  the  character  of  the  service  is  much  similar 
to  ttiat  which  is  rendered  on  branch  lines.'' 

It  thus  appears  that  the  testimony  of  Mr.  Rantoul,  in  speaking  of 
the  business  of  the  St.  Joe,  referred  to  simply  local  traffic  originating 
and  ending  at  points  on  the  St.  Joe.  There  is  no  question  made  but 
that  the  reconstruction  of  the  Carden-Hastings  division  was  necessary 
in  order  to  handle  properly  the  traffic  which  the  Union  Pacific  would 
throw  to  the  St.  Joe  by  reason  of  the  establishment  of  the  new  route 
by  the  Marysville  cut-off.  It  appears  from  testimony  in  the  record 
that  the  business  to  come  to  the  St.  Joe  by  reason  of  a  part  of  its  line 
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being  used  as  part  of  a  through  route  to  the  West  from  Kansas  City 
would  be  profitable  and  remunerative.  Mr.  Rantoul  on  cross-examina- 
tion testified  that,  if  the  St.  Joe  should  obtain  a  fair  and  liberal  divi- 
sion of  rates,  he  would  regard  the  tonnage  referred  to  as  a  very  desira- 
ble addition  to  the  St.  Joe  business,  and  that,  if  the  contract  between 
the  Union  Pacific  and  the  St.  Joe  was  sufficiently  binding,  so  as  to  se- 
cure a  continuance  of  the  tonnage  in  the  future,  the  St.  Joe  would  be 
entirely  justified  in  making  the  expenditures  caused  by  the  reconstruc- 
tion of  the  Garden  and  Hastings  division.  It  appears  from  the  evi- 
dence that  the  following  contract  became  operative  between  the  parties 
thereto  on  the  date  specified  therein: 

**(1)  The  Grand  Island  Company  will  *brldge'  Union  Pacific  freight  traffic 
between  Marysvllle,  Kansas,  and  Hastings,  Nebraska,  for  five  cents  per  hun- 
dred in  car  load  lots  and  seven  cents  In  less  than  car  loads,  regardless  of 
classification.  By  Union  Pacific  traflic  Is  meant  that  between  points  west 
of  Hastings,  on  the  one  hand,  and  east,  north,  or  south  of  Marysvllle,  on  the 
other,  which  the  Union  Pacific  may  tender  the  Grand  Island  Company  fbr 
transportation;  the  intent  being  to  use  the  'bridge'  to  the  greatest  extent 
practicable. 

*'(2)  Should  any  case  arise  where  the  through  rates  obtainable  will  not 
admit  of  the  above  allowances,  such  cases  may  be  considered  from  time  to 
time  on  their  merits,  and  special  division  arrangements  made  to  cover. 

"(3)  The  Grand  Island  Company  will  promptly  handle  the  traffic  when 
tendered,  the  idea  being  to  make  the  through  service  ccmtinuous  and  prompt; 
it  being  recognized  that  this  is  absolutely  necessary  in  order  to  meet  com- 
petitive conditions  and  to  develop  the  traffic  to  a  maximum. 

"(4)  The  allowances  provided  for  in  the  first  paragraph  of  this  agrewnent 
shall  not  apply  to  business  originating  at  or  destined  to  points  between 
Marysvllle  and  Hastings. 

"(5)  Whenever  it  is  deemed  advantageous  by  both  parties  to  install  through 
passenger  service,  the  details  and  basis  of  division  shall  be  as  may  be  agreed 
upon  from  time  to  time,  so  as  to  afford  due  compensation  to  the  Grand  Is- 
land Company  for  the  service  rendered  and  the  facilities  supplied  by  it 

"(6)  This  arrangement  shall  take  effect  October  27,  1913,  and  be  subject  to 
cancellation  on  sixty  (60)  days*  notice  by  either  party  to  the  other. 

"Dated  October  14,  1913." 

At  the  time  of  the  hearing  in  the  court  below  the  through  line  via 
Marysville  and  Hastings  had  been  in  operation  about  two  months,  and 
the  evidence  shows  that  the  additional  revenue  of  the  St.  Joe  had  grown 
to  $1,000  per  day,  or  at  the  rate  of  approximately  $365,000  per  annum. 
This  is  in  excess  of  the  estimates  made  by  witnesses  before  the  line 
was  opened ;  it  being  the  opinion  of  witnesses  that  the  increase  would 
be  about  $210,000  per  annum.  Mr.  Stenger  testified  that  any  freight 
that  the  St.  Joe  would  get  in  addition  to  what  it  was  already  handling 
would  be  clear  gain.  In  any  aspect  of  the  case  we  must  find  that  the 
traffic  is  beneficial  to  the  St.  Joe.  It  is  also  apparent  that  this  recon- 
struction work  cannot  be  said  to  have  been  performed  for  the  Union 
Pacific  alone  at  the  expense  of  the  St.  Joe,  and  therefore  its  perform- 
ance was  not  ultra  vires.  If  the  St.  Joe  management  believed  in  good 
faith  that  this  additional  traffic  from  the  West,  which  formerly  was  go- 
ing by  the  way  of  Denver,  would  be  advantageous  for  the  St.  Joe,  they 
had  the  authority  and  were  justified  in  making  the  improvements  re- 
quired to  handle  the  traffic.  On  the  record  as  it  stands  we  cannot  find 
that  any  legal  damage  has  resulted  to  the  complainants  by  the  recon- 
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struction  of  the  Carden-Hastings  division.  We  are  also  of  the  opinion, 
after  a  consideration  of  the  evidence,  that  owing  to  the  strong  competi- 
tion of  the  Chicago,  Burlington  &  Quincy  Railway  Company,  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company,  the  Missouri  Pacific 
Railway  Company,  and  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  the  St.  Joe  is  largely  dependent  upon  the  Union  Pacific  for 
much  of  its  revenue.  The  railroad  lines  above  mentioned  are  all  com- 
petitors, both  of  the  St  Joe  and  the  Union  Pacific,  and,  the  latter  hav- 
ing no  line  of  its  own  nmning  to  St.  Joseph,  a  very  important  shipping 
point,  the  situation  seems  to  be  one  which  calls  for  mutual  exchange  of 
traffic. 

In  regard  to  the  refunding  mortgage,  it  appears  that  proceedings 
were  abandoned  in  regard  to  it  on  the  commencement  of  this  litigation, 
and  we  see  npthing  at  present  which  would  require  any  consideration 
thereof  by  the  court. 

[3]  We  come  now  to  consider  the  proposed  purchase  of  the  line  of 
railroad  extending  from  Hastings  to  Gibbon,  a  distance  of  26  miles. 
It  was  alleged  in  the  original  bill  that  it  was  the  intention  of  the  St.  Joe, 
dominated  by  the  Union  Pacific,  to  build  a  line  of  railroad  from  Has- 
tings to  a  point  on  the  Union  Pacific  near  Kearney,  Neb.,  at  a  cost  of 
more  than  $1,275,000,  and  it  was  asked  that  this  action  upon  the  part 
of  the  St.  Joe  be  restrained  as  ultra  vires.  In  the  supplemental  bill  it 
was  alleged,  referring  to  the  allegation  in  the  original  bill,  that  upon  in- 
formation and  belief  the  St.  Joe  and  Union  Pacific  had  abandoned  the 
plan  of  building  a  road  between  the  points  mentioned,  but  instead  there- 
of intended  to  accomplish  the  same  object  by  the  following  means : 

"The  Union  Pacific  has  caused  a  new  corporation,  known  as  the  Hastings 
&  Northwestern  Railway  Company,  to  be  incorporated  under  the  laws  of  Ne- 
braska, for  the  purpose  of  constructing  said  line  between  Hastings  and  Gib- 
bon, and  the  contract  for  the  said  construction  has  been  let  to  a  firm  of  con- 
tractors, who  are  about  to  begin  the  construction.  Your  orators  charge  that 
it  is  the  intention  of  the  defendants,  after  the  completion  of  the  new  line,  to 
cause  it  to  be  purchased  by  the  St  Joe  Company  out  of  the  proceeds  of  the 
aforesaid  ccmtemplated  bond  issue,  either  by  the  purchase  of  the  physical 
property  or  by  the  acquisition  of  the  securities  of  the  new  company.  Your 
orators  aver  that  the  sole  purpose  of  making  the  connection  between  the 
main  line  of  the  St  Joe  Company  and  the  main  Une  of  the  Union  Pacific  is  to 
shorten  the  haul  of  Union  Pacific  through  traffic,  and  that  no  such  connection 
is  necessary  or  expedient  for  the  legitimate  purposes  of  the  St  Joe  Com- 
pany or  the  handling  of  its  own  traffic,  and  that  the  acquisition  of  the  con- 
necting line  by  the  St  Joe  Company  would  be  ille^  and  ultra  vires,  pre- 
cisely to  the  same  extent  and  for  the  same  reasons  as  were  fully  set  forth 
in  the  original  biU." 

The  line  has  in  fact  been  built  by  the  Union  Pacific,  and  we  think  it 
may  fairly  be  said  that  the  St.  Joe,  dominated  by  the  Union  Pacific,  in- 
tends to  purchase  this  line  of  road  from  the  Union  Pacific  for  the  cost 
thereof  estimated  at  $1,300,000.  It  is  admitted  that  the  line  is  now 
owned  by  the  latter  company.  A  careful  examination  of  the  articles  of 
incorporation  of  the  Grand  Island,  Hastings  &  Southeastern  Railroad 
Company  and  of  the  St.  Joseph,  Hanover  &  Western  Railroad  Com- 
pany, and  the  articles  of  consolidation  between  said  railway  companies, 
and  which  consolidation  formed  the  present  St.  Joe,  convinces  us  that 
the  St.  Joe  has  no  express  or  implied  power  to  purchase  any  railroad. 
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except  that  described  in  the  articles  of  incorporation  of  the  two  ccmi- 
panies  which  were  consolidated.  These  articles  of  incorporation  speci- 
fy distinctly  just  what  railroad  and  parts  of  railroad  the  respective  rail- 
way corporations  shall  have  authority  to  acquire  and  use,  and  there  is 
no  railroad  described,  except  the  present  line  of  the  St.  Joe  extending 
from  Grand  Island,  Neb.,  to  St.  Joseph,  Mo.  Moreover,  there  is  great 
force  in  the  contention,  in  regard  to  the  line  of  road  built  by  the  Union 
Pacific  from  Hastings  to  Gibbon,  that  its  chief  purpose  is  for  the  bene- 
fit of  the  Union  Pacific.  Again,  as  the  Union  Pacific  dominates  the 
control  of  the  St.  Joe,  the  purchase  by  the  St.  Joe  of  the  Gibbon  exten- 
sion under  such  circumstances  should  be  viewed  with  careful  scrutiny, 
and  in  our  opinion  ought  not  to  be  permitted.  The  duty  owing  by  the 
owners  of  a  majority  of  the  stock  of  a  corporation  towards  minority 
stockholders  has  never  been  stated  with  more  force  or  clearness  than 
by  Judge  Sanborn  in  the  case  of  Jones  v.  Missouri  Edison  Electric 
Cfo.,  144  Fed.  765,  75  C.  C.  A.  631.  The  following  paragraj^  from  the 
opinion  in  that  case  is  applicable  here : 

"A  combination  of  tlie  holders  of  a  majority  or  of  three-fifths  of  the  stock 
of  a  corporation  to  elect  directors,  to  dictate  their  acts  and  the  acts  of  the 
corporation  for  the  purpose  of  carrying  out  a  predetermined  plan,  places  the 
holders  of  such  stock  in  the  shoes  of  the  corporation,  and  constitates  th^n 
actual,  if  not  technical,  trustees  for  the  holders  of  the  minority  of  the  stodc 
The  devolution  of  power  imposes  correlative  duty.  The  members  of  such  a 
combination  become  in  practical  effect  the  corporation  itself,  because  they  draw 
to  themselves  and  use  the  powers  of  the  corporation.  In  a  sale  of  its 
property,  in  a  consolidation  of  the  corporation  with  another,  in  every  act  and 
contract  of  the  corporation  which  they  cause,  they  make  themselves  the 
trustees  and  agents  of  the  holders  of  the  minority  of  the  stock,  because  it  is 
only  through  them  that  the  latter  may  act  or  contract  regarding  the  corporate 
property  or  preserve  or  protect  their  interests  in  it  Such  a  majority  of  the 
holders  of  stock  owe  to  the  minority  the  duty  to  exercise  good  faith,  care,  and 
diligence  to  make  the  property  of  the  corporation  in  their  charge  prodnoe 
the  largest  possible  amount,  to  protect  the  interests  of  the  holders  of  the 
minority  of  the  stock,  and  to  secure  and  deliver  to  them  th^r  just  proportion 
of  the  income  and  of  the  proceeds  of  the  property.  Any  sale  of  the  corporate 
property  to  themselves,  any  disposition  by  them  of  the  corporation  or  of  its 
property,  to  deprive  the  minority  holders  of  their  just  share  of  it,  or  to  get 
gain  for  themselves  at  the  expense  of  the  holders  of  the  minority  of  the  stock, 
becomes  a  breach  of  duty  and  of  trust,  which  Invokes  plenary  relief  from  a 
court  of  chancery.  Jackson  v.  LudeUng,  21  WaU.  616,  622  [22  L.  Ed.  4921: 
Menier  v.  Hooper's  Telegraph  Works,  9  Ch.  App.  Cas.  350,  352,  353;  Goodln 
V.  Cincinnati  &  Whitewater  Canal  Co.,  18  Ohio  St  169,  182,  183  [98  Adl  Dec 
95] ;  Ervin  v.  Oregon  Ry.  &  Nav.  Co.  (C.  C.)  20  Fed.  577.  580;  Id.  [C.  C]  27 
Fed.  625,  632;  2  Story's  Bq.  Jur.  §§  1261,  1262;  Sage  v.  Culver,  147  N.  T. 
241,  247,  41  N.  E.  513 ;  Gamble  v.  Q.  C.  W.  Co.,  123  N.  T.  91,  99,  25  N.  K  201  [9 
L.  R.  A.  527] ;  Farmers'  Loan  &  Trust  Co.  v.  N.  Y.,  etc.,  R.  R.  Co.,  150  N.  Y. 
410,  425,  430,  44  N.  E.  1043  [34  L.  R.  A.  76,  55  Am,  St  Rep.  689] ;  Hinds  v. 
Fishklll,  etc..  Gas  Co.,  [96  App.  Div.  14],  88  N.  Y.  Supp.  954.  957 ;  Meeker  v. 
Wlnthrop  Iron  Co.  (C.  C.)  17  Fed.  48;  Sldell  v.  Missouri  Paa  R.  Co.,  78  F^d. 
724,  727  [24  C.  C.  A.  216];  Barr  v.  N.  Y.,  L.  E.  &  W.  R.  R,  Co^  96  N. 
Y.  444,  449,  451,  456;  Wright  v.  OroviUe  M.  Co.,  40  Cal.  20,  27;  Pondlr  v.  N. 
Y.,  I..  E.  &  W.  R.  R.  Co.,  72  Hun,  384,  390,  25  N.  Y.  Supp.  560;  Gregory  v. 
Patchett,  33  Beavan,  595." 

See,  also,  an  opinion  by  the  same  judge  in  Union  Pacific  Ry.  Co.  v. 
Chicago,  Rock  Island  &  Pacific  Ry.  Co.,  51  Fed.  309,  2  C.  C.  A.  174. 
[4]  It  is  probable  that  the  nonpayment  of  dividends  upon  the  stock 
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held  by  complainants  is  a  moving  cause  of  this  litigation.  In  the  case  of 
New  York,  Lake  Erie  &  Western  Railroad  Co.  v.  Nickals,  119  U.  S. 
296,  7  Sup.  Ct.  209,  30  L.  Ed.  363,  it  was  held  that  a  mere  statement 
and  accumulation  of  net  profits  during  a  designated  period  did  not 
amount  to  the  ascertainment  that  dividends  were  due  stockholders  or 
to  the  declaration  of  such  dividends.  At  119  U.  S.  306,  7  Sup.  Ct.  214 
(30  L.  Ed.  363),  the  court  said : 

"A  different  view  would  lead  to  results  which  sound  policy  would  seem  to 
forbid,  and  which,  therefore,  it  Is  not  to  be  supposed  were  contemplated  by 
the  parties.  For,  if  preferred  stockholders  become  entitled  to  dividends  upon 
a  mere  ascertainment  of  profits  for  a  particular  year,  the  duty  of  the  com- 
pany to  maintain  its  track  and  cars  in  such  condition  as  to  accommodate  the 
pubUc  and  provide  for  the  safe  transportation  of  passengers  and  freight  would 
be  subordinate  to  their  right  to  payment  out  of  the  funds  remaining  on  hand 
after  meeting  current  expenses  and  fixed  charges.  Indeed,  there  is  some 
ground  to  contend  that,  according  to  appellees*  interpretation  of  the  char- 
ter, the  directors  were  not  at  liberty,  in  any  year  when  the  current  re- 
ceipts were  in  excess  of  operating  expenses,  to  pay  even  interest  on  funded 
debt,  or  rentals  of  leased  lines,  before  paying  a  dividend  on  preferred  stock. 
We  are  of  opinion  that,  while  the  agreement  of  1877  and  the  articles  of  as- 
sociation sustain  the  claim  of  preferred  stockholders  to  a  6  per  cent,  dividend 
in  advance  of  common  stockholders,  the  former  are  not  entitled  of  right  to 
dividends,  payable  out  of  the  net  profits  accruing  in  any  particular  year,  un- 
less the  directors  of  the  company  formally  declare,  or  ought  to  declare,  a  divi- 
dend payable  out  of  such  profits ;  and  whether  a  dividend  should  be  declared 
in  any  year  is  a  matter  belonging  in  the  first  instance  to  the  directors  to  de- 
termine, with  reference  to  the  condition  of  the  company's  property  and  af- 
fairs as  a  whole.  As  the  evidence  shows  that  the  profits  for  the  year  ending 
September  30,  1880,  were  applied  to  objects  that  were  legitimate  and  proper, 
and  as  the  condition  of  the  company  was  not  such  as  to  make  the  declaration 
of  a  dividend  a  duty  upon  the  part  of  the  directors,  we  perceive  no  ground 
upon  which  the  claim  of  the  appellees  can  be  sustained.'* 

See,  also,  St.  John  v.  Erie  Railway  Co.,  21  Wall.  136,  22  L.  Ed.  743 ; 
Union  Pacific  Railroad  Co.  v.  United  States,  99  U.  S.  402,  25  L.  Ed. 
274;  Park  v.  Grant  Locomotive  Works,  40  N.  J.  Eq.  114,  3  Atl.  162; 
Gibbons  v.  Mahon,  136  U.  S.  549,  10  Sup.  Ct.  1057,  34  L.  Ed.  525; 
D'Ooge  V.  Leeds,  176  Mass.  558,  57  N.  E.  1025 ;  1  Cook  on  Corpora- 
tions (6th  Ed.)  272. 

Our  conclusion,  after  a  careful  examination  of  the  whole  record,  is 
that,  as  the  right  of  the  complainants  to  reHef  with  reference  to  the 
purchase  of  the  line  of  road,  extending  from  Hastings  to  Gibbon,  does 
not  depend  upon  the  fact  of  whether  the  Union  Pacific's  ownership  of 
a  majority  of  the  stock  of  the  St.  Joe  is  in  violation  of  the  Sherman  Act 
or  not,  and  as  this  court  has  no  authority  in  behalf  of  complainants  to 
break  up  the  combination  existing  between  Union  Pacific  and  St.  Joe 
in  violation  of  the  Sherman  Act,  if  any  such  combination  exists,  but 
only  to  grant  relief  in  instances  where  the  court  finds  that  the  Union 
Pacific  has  abused  or  threatens  to  abuse  its  power  as  a  majority  stock- 
holder to  the  injury  of  complainants,  that  question  need  not  be  further 
considered.  In  other  words,  if  we  should  find  that  the  control  of  the 
St.  Joe  by  the  Union  Pacific  through  stock  ownership  is  in  violation  of 
the  Sherman  Act,  it  would  only  be  an  additional  reason  for  restraining 
the  purchase  of  the  Gibbon  extension,  and  we  need  no  such  additional 
reason,  as  the  majority  stockholder  may  not  abuse  his  power,  whether 
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the  ownership  of  his  stock  is  legal  or  not.  On  the  other  hand,  if  we 
should  find  that  the  control  of  the  St.  Joe  by  the  Union  Pacific  through 
stock  ownership  was  not  in  violation  of  the  Sherman  Act,  still  com- 
plainants would  be  entitled  to  the  relief  herein  granted,  for  the  reason 
that  the  right  of  complainants  to  relief  does  not  depend  upon  the  l^al- 
ity  of  the  ownership  of  the  St.  Joe  stock  by  the  Union  Pacific.  'Riis 
being  so,  and  the  court  below  not  having  authority  to  enter  the  decree 
appealed  from,  on  the  finding  that  the  control  by  the  Union  Pacific  of 
the  St.  Joe  through  stock  ownership  was  in  violation  of  the  Sherman 
Act,  it  results  that  the  decree  below  must  be  reversed,  and  the  case  re- 
manded, with  instructions  to  enter  a  decree  perpetually  enjoining  the 
St.  Joe,  while  dominated  by  the  Union  Pacific,  from  purchasing  the 
line  of  road  from  Hastings  to  Gibbon. 
And  it  is  so  ordered. 


(226  Fed.  922) 

SHAFER  et  al.  v.  SPRUKS  et  at 

(Circuit  Court  of  Appeals,  Third  Circuit.     October  26,  1915.) 

No8.  1944,  1945. 

1.  COBPOBATIONS    ^=»478 — CONSTBCCTION    OF   MORTGAGE — ^RECITALS  IN   BONDS. 

A  recital,  In  mortgage  bonds  of  a  corporation,  that  the  mortgage  "cov- 
ers all  real  estate,  machinery,  fixtures,  and  equipment  of  every  descrip- 
tion now  owned  or  hereafter  acquired"  by  the  corporation,  held  limited  by 
the  terms  of  the  mortgage  Itself,  which  redted  that  the  bonds  were  se- 
cured by  the  company's  real  estate  In  a  certain  county,  and  described  and 
conveyed  such  real  estate,  together  with  the  buildings^  machinery,  ap- 
purtenances, etc.,  "thereunto"  belonging. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  1871;  Dec. 
Dig.  «©=>478 ;   Mortgages,  Cent  Dig.  §  211.] 

2.  Pledges    ^=»56 — Cobpobate    Bonds — Sale — Rights   op    Bondholders— 

Purchase  by  Pledgee. 

A  pledgee  of  corporate  l>onds,  which  in  accordance  with  the  terms  of 
the  pledge  sold  and  bought  them  In,  thereby  acquired  the  full  title,  with 
whatever  rights  the  pledgor  might  liave  against  the  property  of  the 
corporation. 

[Ed.  Note.— F6r  other  cases,  see  Pledges,  Cent  Dig.  §§  152-183;  Dec. 
Dig.  <©=>56.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Mid- 
dle District  of  Pennsylvania ;  Chas.  B.  Witmer,  Judge. 

Suit  in  equity  by  David  Spruks,  receiver  of  the  Lackawanna  Dairy 
Company,  against  H.  C.  Shafer,  trustee,  and  the  Scranton  Savings 
&  Dime  Bank.  Heard  on  cross-appeals  by  the  Scranton  Bank  and  by 
intervening  creditors.    Modified  and  affirmed. 

See,  also,  225  Fed.  480,  140  C.  C.  A.  504. 

Samuel  B.  Price,  Cole  B.  Price,  and  John  H.  Price,  all  of  Scranton, 
Pa.,  for  appellants. 
W.  W.  Watson  and  W.  S.  Diehl,  both  of  Scranton,  Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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McPHERSON,  Circuit  Judge.  In  order  to  understand  the  contro- 
versy now  in  hand,  we  must  go  back  to  the  suit  that  was  decided  by 
this  court  in  March,  1913,  but  was  only  recently  reported  in  225  Fed. 
at  page  480,  140  C.  C.  A.  504.  By  reference  to  that  opinion  it  will 
be  seen  that  in  effect  the  mortgage  then  and  now  in  question  was  ad- 
judged to  be  an  equitable  lien  on  the  after-acquired  land,  and  indeed 
there  is  no  dispute  now  on  that  subject.  The  land  was  in  Wyoming 
•county,  and  the  mortgage  was  recorded  there  only ;  but  the  dairy  com- 
pany was  the  owner  of  personal  property  also  both  in  Wyoming 
county  and  in  the  neighboring  county  of  Lackawanna — ^machinery, 
fixtures,  supplies,  cash,  etc. — ^and  in  the  present  proceeding  the  Scran- 
ton  Bank,  claiming  to  have  an  equitable  lien  on  this  property,  or  on 
its  proceeds,  superior  to  the  claims  of  general  creditors,  filed  a  bill 
to  establish  such  lien  and  for  other  purposes.  The  claim  was  allowed 
in  part  and  disallowed  in  part,  the  result  being  that  the  bank  and  the 
general  creditors  have  each  t^en  an  appeal. 

[1]  Essentially  the  bank's  position  depends  on  the  scope  of  the 
recital  in  the  bonds  that  the  mortgage  "covers  all  real  estate,  ma- 
chinery, fixtures,  and  equipment  of  every  description  now  owned  or 
hereafter  acquired  by  the  said  Lackawanna  Dairy  Company,  and  all 
its  franchises,  rights,  and  privileges."  The  bank  insists  that  the 
meaning  of  these  words  is  so  inclusive  as  to  embrace  all  the  dairy 
company's  property,  of  every  kind  and  wherever  situated,  and  to 
create  an  equitable  lien  thereon  superior  in  time  and  rank  to  the  claims 
of  the  general  creditors.  As  we  understand,  all  of  their  debts  post- 
date the  bonds.  The  fundamental  question  is:  What  property  does 
the  quoted  language  embrace?  In  our  opinion  its  scope  is  not  so  ex- 
tensive as  the  bank  contends.  The  words  do  not  stand  by  them- 
selves, and  are  not  to  be  construed  merely  according  to  their  dictionary 
meaning;  they  were  used  in  the  course  of  a  transaction  that  included 
a  mortgage  also,  to  which,  indeed,  the  bonds  expressly  refer.  The 
writings  must  be  read  together  and  in  the  light  of  the  surrounding 
circumstances,  and,  thus  considered,  we  think  it  quite  clear  that  the 
dairy  company  had  no  intention  to  incumber,  and  did  not  incumber, 
legally  or  equitably,  any  other  property  than  the  real  estate  in  Wyoming 
county  and  such  personal  property  as  might  properly  be  regarded  as 
part  of  such  realty  or  incident  thereto.  The  mortgage  says  so  distinct- 
ly. In  reciting  the  bonds  it  declares  that  they  were  to  be  secured  on  the 
company's — 

"real  estate  ♦  ♦  ♦  in  Nicholson,  county  of  Wyoming,  ♦  ♦  ♦  together 
with  all  and  singular  the  buildings,  machinery,  fixtures,  and  franchises  in- 
cident and  appurtenant  thereto    ♦    ♦    ♦ ." 

And  in  the  granting  clause  of  the  mortgage  the  dairy  company 
grants,  bargains,  etc.,  a  specific  tract  of  land — 

"together  with  aU  and  singular  the  buildings,  improvements,  ways,  waters, 
water  courses,  rights,  liberties,  privUeges,  fixtures,  machinery,  tools,  ease- 
ments, franchises,  hereditaments,  and  appurtenances  whatsoever  thereunto 
belonging  or  in  any  wise  appertaining,  and  the  reversions  and  remainders, 
[rents],  issues,  and  profits  thereof,  and  all  the  estate,  right,  title,  interest, 
property,  claim,  and  demand  whatsoever,  of  the  said  the  Lackawanna  Ddiry 
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Company  in  law,  equity  or  otherwise  howsoever  of,  im  and  to  the  same  and 
every  part  thereof,  except  as  hereinbefore  excepted  and  reserved." 

The  habendum  clause  is  in  the  usual  form,  and  follows  the  same 
line  of  thought: 

"To  have  and  to  hold  all  and  singular  the  said  lands,  buildings,  tools,  fix- 
tures, easements,  and  franchises,  hereditaments,  and  premises,  hereby  grant- 
ed or  menticmed,  or  Intended  so  to  be,  with  the  appurtenances,  unto  the  said 
J.  D.  Runyon,  his  heirs  and  assigns.  In  trust  for  the  use,  benefit,  and  se- 
curity of  such  person  or  persons,  body  or  bodies  politic  or  cori)orate,  as  shall 
l)ecome  the  holders  of  said  bonds,  or  any  of  them,  subject,  however  to  the  rights 
of  the  Ladcawanna  Dairy  Ck>mpany,  its  successors  and  assigns,  to  bare, 
possess,  manage,  use,  enjoy,  and  control  the  said  lands,  buildings,  ma- 
chinery, fixtures,  tools,  easements,  and  franchises  and  privileges,  with  as  full, 
free,  and  perfect  a  right  to  use,  enjoy,  and  make  profit  of  the  same,  and 
every  part  and  parcel  thereof,  unless  and  until  default  shall  be  made  In  the 
payment  of  the  debt  hereby  secured  as  hereinafter  specified,  as  if  this  inden- 
ture had  not  been  made,  and  subject  also  to  the  right  of  the  said  the 
Lackawanna  Dairy  Company,  its  successors  and  assigns,  to  alter,  repair, 
replace,  or  improve  said  buildings,  machinery,  fixtures,  and  tools,  or  any 
porticm  thereof." 

In  view  of  all  these  pr6visions  taken  together  we  cannot  sustain  the 
bank's  contention  that  the  dairy  company,  in  using  the  language  quoted 
from  the  bond,  created  an  equitable  lien  in  1899  on  all  its  property, 
real  and  personal,  of  every  description  (including  even  money  in  bank), 
whether  situated  in  Wyoming  county  or  elsewhere,  and  that  this  lien 
attached  to  all  such  property  afterwards  acquired,  and  was  superior 
to  the  claims  of  general  creditors  against  the  property  or  its  pro- 
ceeds. We  do  not  think  it  necessary  to  appeal  to  the  long-established 
policy  of  the  Pennsylvania  law  that  forbids  secret  liens  on  personal 
property;  we  rest  our  decision  on  the  construction  of  the  bonds  and 
mortgage,  which  in  our  opinion  do  no  more  than  create  a  lien  on  the 
real  estate  in  Wyoming  county,  and  on  such  machinery,  fixtures,  and 
equipment  as  were  properly  incident  to  the  operation  of  the  plant  and 
business  there  carried  on.  The  personal  property  in  Scranton,  Lacka- 
wanna county,  was  not  incumbered  either  by  the  bonds  or  by  the 
mortgage. 

The  decree  should  be  modified,  therefore,  so  as  to  deny  the  bank 
a  lien  on  any  other  personal  property  than  the  machinery,  etc.,  in 
Wyoming  county  that  was  incident  to  the  plant  and  business  con- 
ducted on  the  two  parcels  of  real  estate  covered  by  the  legal  or  equi- 
table lien  of  the  mortgage. 

[2]  As  the  real  estate  is  not  sufficient  to  satisfy  this  lien,  the  re- 
maining question  is:  On  what  basis  is  the  bank  entitled  to  share  as 
a  general  creditor  in  the  proceeds  of  the  personal  property?  As  al- 
ready stated,  all  the  bonds  amounting  to  $20,000  were  transferred  to 
L.  A.  Lange  in  part  payment  of  his  claim  against  the  dairy  company. 
The  master  and  the  District  Court  have  found  that  the  mortgage  can- 
not be  successfully  attacked  in  this  proceeding,  and  that  Lange's  title 
to  the  bonds  has  not  been  impeached.  It  follows  that  the  bank  also 
took  a  good  title  when  Lange  pledged  the  bonds  as  security  for  a 
loan  made  by  the  bank  to  him  as  an  individual.  This  loan,  with 
certain  interest  thereon,  is  about  $9,400,  and  the  general  creditors  sedc 
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to  fix  this  as  the  highest  limit  of  the  bank's  claim.  But  the  bank  has 
ceased  to  be  the  pledgee,  and  is  now  the  owner,  of  the  bonds.  Under 
the  powers  contained  in  Lange's  collateral  note,  the  bank  offered  the 
bonds  for  sale  in  July,  1912,  and  bought  them  in ;  the  sale  having  been 
regular  and  bona  fide  in  all  respects,  as  the  master  and  the  District 
Court  have  found.  By  this  sale  Lange*s  full  title  as  owner  was  ac- 
quired by  the  bank,  with  whatever  rights  he  himself  might  have  as- 
serted against  the  property  of  his  debtor.  We  agree,  therefore,  that 
the  bank  is  not  now  to  be  restricted  to  the  amount  of  its  claim  on 
Lange's  note,  but  has  the  rights  of  an  owner.  Camden  Bank  v.  Fries- 
Breslin  Co.,  214  Pa.  395,  63  Atl.  1022;  Colonial  Trust  Co.  v.  Central 
Trust  Co.,  243  Pa.  268,  90  Atl.  189. 

In  all  respects,  except  as  indicated  in  the  foregoing  opinion,  the 
decree  is  affirmed;  but  on  the  appeal  of  the  intervening  creditors 
we  reverse  so  much  of  it  as  conflicts  with  what  we  have  said,  and 
direct  the  District  Court  to  modify  it,  in  accordance  with  this  opinion. 


(226  Fed.  »25) 

ADT  V.  BAY  STATE  OPTICAL  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    August  23,  1915.) 

No.  1123. 

1.  Patents  ^=»328 — Invention — Eyeglass  Mountings. 

The  Adt  patents,  reissue  No.  13,466,  and  Nos.  1,019,214,  1,019,116,  1,- 
019,117,  and  1,040,096,  all  for  eyeglass  mountings,  held  void  for  lack  of 
patentable  invention,  novelty,  or  utility,  in  view  of  the  prior  art. 

2.  Patents  ^=>35 — Invention — Evidence — Lack  of  Commebcial  Success. 

That  a  patented  article  has  achieved  no  success  in  the  field  of  the  prac- 
tical art  is  entitled  to  weight  on  the  question  of  patentable  invention. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §  39;  Dec.  Dig. 
«=>35. 

Utility,  extent  of  use,  and  commercial  success  as  evidence  of  invention, 
see  note  to  Doig  v.  Morgan  Mach.  Co.,  59  C.  C.  A.  620.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;   Frederic  Dodge,  Judge. 

Suit  in  equity  by  Leo  F.  Adt  against  the  Bay  State  Optical  Company. 
Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

Frederick  F.  Church,  of  Rochester,  N.  Y.,  and  Melville  Church, 
of  Washington,  D.  C.  (Church  &  Rich,  of  Rochester,  N.  Y.,  and  Mar- 
cus B.  May,  of  Boston,  Mass.,  on  the  brief),  for  appellant. 

Frederic  P.  Warfield,  of  New  York  City  (Charles  H.  Duell  and 
Holland  'S.  Duell,  both  of  New  York  City,  and  George  P.  Dike,  of 
Boston,  Mass.,  on  the  brief),  for  appellee. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  HALE, 
District  Judge. 

HALE,  District  Judge.  This  case  is  before  us,  on  appeal  by  com- 
plainant from  a  decree  of  the  District  Court  for  the  District  of  Massa- 

^=9For  other  eases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
141  C.C  JL— 34 
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chusetts,  dismissing  the  bill.    The  suit  is  for  the  alleged  infringement 
of  certain  claims  in  five  letters  patent  of  the  United  States,  to  wit: 

1.  No.  13,466,  application  filed  July  16,  1912,  reissued  September 
17,  1912. 

2.  No.  1,019,214,  application  filed  November  6,  1909,  issued  March 
5,  1912. 

3.  No.  1,019,116,  application  filed  September  18,  1907,  issued  March 
5,  1912. 

4.  No.  1,019,117,  application  filed  November  3,  1909,  issued  March 
5,  1912. 

5.  No.  1,040,096,  application  filed  November  27,  1908,  issued  Octo- 
ber, 1,  1912. 

AH  the  above  patents  were  issued  to  the  complainant,  the  patentee. 
They  relate  to  the  art  of  eyeglass  mounting,  and  to  finger-piece  eye- 
glasses. The  defendant  alleges  the  above  patents  to  be  void,  by  rea- 
son of  anticipation,  and  lack  of  patentability.  It  also  denies  infringe- 
ment. It  manufactures  certain  finger-piece  eyeglasses  under  United 
States  patent  No.  995,661,  issued  to  S.  J.  Clulee,  June  20,  1911. 

[1]  1.  With  respect  to  the  purpose  of  the  invention  in  the  reissued 
patent  No.  13,466,  the  patentee  says : 

^'My  present  invention  relates  to  eyeglass  moimtlngs,  and  particularly  to 
that  class  in  which  the  lenses  are  connected  by  a  relatively  rigid  bridge,  and 
the  guards  or  nose-bearing  pads  are  pivoted  and  actuated  toward  each  other 
by  springs  and  provided  with  operating  arms  or  members  arranged  forward 
of  the  lenses  by  means  of  which  the  bearing-pads  may  be  separated  for  the 
application  of  the  glasses  to,  or  their  removal  from,  the  nose  of  the  wearer. 

*'The  invention  consists  in  cerfain  Improvements  whereby  the  guards  are 
mounted  upon  fixed  pivots,  and  the  springs  for  operating  them,  while  long 
enough  to  enable  them  to  be  operated  easily,  are  of  such  nature  and  so  dis- 
posed as  not  to  render  the  mounting  imsightly,  and  further,  in  certain  features 
of  construction  and  combinations  of  parts,  all  as  wiU  be  hereinafter  more 
fully  explained,  the  novel  features  being  pointed  out  in  the  claims  at  the 
end  of  the  specification.  ♦  ♦  ♦  The  feature  of  providing  a  winding  coil 
spring  for  turning  the  guard  on  its  pivot  is  advantageous,  in  that  a  relatively 
long  spring  giving  an  easy  and  practically  uniform  movement  is  provided,  and, 
furthermore,  by  locating  the  spring  underneath  the  support  and  substantial- 
ly in  line  with  the  pivot  of  the  guard,  its  diameter  may  be  increased  within 
reasonable  limits  without  interference  with  other  parts  of  the  mounting,  or 
detracting  from  the  appearance  of  the  device  as  a  whole. 

*'It  will  be  obvious  that  the  shape  of  the  guard  as  a  whole,  or  of  the 
bearing-pads,  may  be  varied,  without  departing  from  my  invention,  and  I 
do  not,  therefore,  desire  to  be  confined  to  precisely  the  construction  shown. 
The  provision,  in  the  pivoting  movement  of  the  guard  on  the  one  hand  and  its 
supporting  structure  on  the  other,  of  a  relatively  stationary  element  on  one 
of  the  parts  on  each  side  of  which  a  bearing  is  suppUed  by  the  other,  such,  for 
Instance,  as  the  seat  on  the  bridge  and  the  shoulder  presented  by  the  head  of 
the  pivot,  arranged  respectively  on  opposite  sides  of  the  guard  and  of  its  in- 
tended plane  of  movement,  is  advantageous  whether  or  not  the  spring  is  lo- 
cated below  the  bridge,  or,  in  other  words,  whether  or  not  the  latter  is  ar- 
ranged between  the  spring  and  the  guard,  as  shown  In  the  present  embodiment, 
because  the  guard  is  thus  confined  definitely  to  its  plane  of  movement  and  Is 
prevented  from  wabbling  or  rocking  transversely  thereof,  while  at  the  same 
time  its  pivot  can  be  used  for  supporting  the  spring  centrally  and  symmetrical- 
ly with  respect  to  the  movement  of  the  guard  and  at  an  outside  or  accessible 
point.  But,  when  the  spring  is  so  located,  I  am  enabled  to  utilize  both  sides  of 
the  support  or  bridge  and  provide  a  convenient  stationary  bearing  surface  ad- 
jacent the  spring  as  well  as  the  guard,  and  in  some  forms  either  the  spring 
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OP  guard  can  be  removed  independently  of  the  other.  With  the  parts  thus  ar- 
ranged it  is,  of  course,  necessary  to  provide  a  connection  or  part  extending 
transversely  through  the  horizontal  plane  of  the  support  or  bridge,  and  this 
in  the  present  form  is  formed  by  the  loop  or  bend  at  the  forward  end  of  the 
guard  levers.  This  construction  enables  me  to  bring  the  guide  for  the  op- 
posite side  of  the  guard,  formed  by  the  head  of  the  screw,  in  the  present  in- 
stance, close  to  the  bridge,  providing  a  short  bearing  and  also  to  bring  an  ex- 
tension or  projection  from  one  of  the  above-mentioned  confining  abut^ 
ments  of  the  guard  in  line  with  the  pivotal  axis  of  the  latter  to  a  location  at 
which  it  centers  the  spring  coiled  around  it  at  a  point  where  plenty  of  room 
is  afforded  for  its  accommodation  and  manipulation." 

The  patent  has  52  claims,  of  which  15  are  said  to  be  infringed — 
1,  2,  12,  13,  15,  28,  31,  34,  35,  36,  39,  40,  41,  42,  and  43.  Eight  of  these 
are  conveniently  referred  to  by  the  patentee  as  the  first  group — 1,  2, 
12,  13,  15,  34,  35,  and  36.  Of  these,  he  says,  claim  No.  1  is  typical 
of  the  group.  He  classes  six  other  claims  of  his  patent  as  constituting 
the  second  group — Nos.  28,  31,  40,  41,  42,  and  43.  He  regards  No. 
43  as  typical  of  this  group.  Claim  39  is  placed  by  itself,  and  is  said 
to  be  the  expression  of  the  broad  invention.  In  all  the  structures 
brought  before  us,  three  principal  elements  are  involved : 

1.  A  support  which  is  connected  with,  or  forms  at  least  a  part  of, 
the  bridge  connecting  the  two  lenses  together. 

2.  A  guard-lever,  carrying  the  guard,  and  pivotally  mounted  with 
the  support. 

3.  A  spring,  controlling  the  position  of  the  guard-lever  to  hold  the 
guards  against  the  nose  and  the  glasses  in  position. 

Claim  39  states  briefly  this  combination : 

**An  eyeglass  mounting  comprising  in  combination  a  pivoted  guard,  a  posi- 
tioning spring  therefor,  and  a  supporting  portion  on  the  mounting  arranged 
between  said  parts." 

1  (a).  We  are  brought  at  once  to  the  consideration  of  the  prior  art, 
having  reference  to  the  broad  expression  of  the  invention  found  in 
claim  39.  We  have  already  quoted  the  parts  of  the  specification  which 
relate  to  the  purpose  and  scope  of  the  patent.  We  are  unable  to  find 
therein  any  disclosure  of  special  utilities  in  this  combination.  Of  claim 
39  complainant  says : 

••This  claim  is  directed  to  a  finger-piece  pivoted  guard  located  on  one  side  of 
the  supporting  seat  formed  by  the  bridge  and  either  above  or  below  it,  and 
a  spring  located  on  the  other  side  of  the  support  from  the  guard.  This  feature 
is  the  broad  expression  of  the  inventive  idea  in  a  finger-piece  mounting  of 
the  location  of  the  spring  either  above  or  below  the  guard,  but  beyond  the 
surface,  on  which  it  is  supported  so  that,  in  the  case  of  a  removable  spring 
or  an  independent  spring,  the  bearings  of  the  guard  are  not  to  be  disturbed 
by  anything  which  may  happen  to  the  spring." 

Taking  the  claim,  thus  defined,  as  the  broad  expression  of  the  pat- 
ent, let  us  look  at  some  of  the  structures  brought  before  us  in  the 
prior  art.  The  Cottet  patent.  United  States  560,895  (1896),  English, 
issued  to  Raphael,  No.  8,366  (1894),  appears  to  lie  at  the  foundation 
of  the  art.  One  of  the  witnesses  offered  by  the  complainant  speaks 
of  the  "Cottet  style"  as  "the  prevailing  first  wire-spring,  finger-grip 
eyeglass."  In  this  patent  the  idea  was  clearly  in  the  mind  of  the  pat- 
entee to  control  guard  levers,  pivoted  on  the  frame  by  means  of 
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Springs,  and  to  leave  the  detailed  arrangement  of  the  parts  to  the  judg- 
ment of  the  mechanic.  In  claim  1  of  the  British  patent  we  find  the 
combination  stated : 

"In  pince-nez  the  fixing  of  plaqnettes  upon  rock  levers  pivoted  upon  the 
frame  of  the  pince-nez  and  controlled  by  springs  for  the  purpose  set  forth." 

In  the  specification  it  is  said  : 

**Tbe  spiral  springs  also  can  be  replaced  by  any  other  kind  of  splng,  and 
can  be  fixed  differently." 

In  the  Cottet  patent  the  spring  and  the  lever  are  on  the  same  side 
of  the  support;  but  it  is  not  satisfactorily  shown  to  us  that  any  new 
utility  is  obtained  from  the  combination  set  forth  in  the  patent  in  suit 
by  placing  the  spring  and  lever  on  opposite  sides  of  the  support 

In  the  Wells  patent,  No.  813,030  (1906),  we  find  a  substantial  state- 
ment of  the  combination  stated  in  claim  39  of  the  patent  in  suit  The 
patentee.  Wells,  insisted  that  his  disclosure  to  the  art  was  the  mount- 
ing of  the  spring  so  that  its  axis  would  be  in  line  with  the  axis  of  the 
pivot  and  lever,  but  at  the  same  time  so  mounted  as  to  be  readily 
detachable  without  interfering  with  the  other  parts.  A  commerdzd 
embodiment  of  this  patent  was  found  in  what  is  called  in  the  record 
*'the  Wells-Vici"  mounting,  and  also  in  what  is  called  "the  Pease- 
Chapel"  mounting.  The  record  contains  some  conflicting  evidence  re- 
lating to  these  commercial  embodiments  of  the  patent.  Inasmuch  as  it 
appears  to  us  that  the  patent  itself,  in  its  language,  anticipates  the 
substantial  combination  of  claim  39,  we  do  not  think  it  necessary  to 
consider  the  actual  embodiments  of  the  patent  in  commercial  use. 

In  the  Terstegen  patent.  United  States  No.  250,070  (1882),  German 
No.  16,847  (1882),  we  find  a  combination  with  the  lever  on  one  side 
of  the  support  and  the  spring  on  the  other,  with  its  end  passing  through 
the  plane  of  the  support  to  control  the  lever,  and  with  spaced  bearings 
for  the  lever.  Substantially  the  same  is  found  in  the  Pritchard  patent. 
United  States  No.  11,404  (1903).  The  arrangement  of  the  spring  and 
lever  on  opposite  sides  of  the  support  appears  to  be  within  the  scope 
of  the  statement  in  the  Kime  patent.  No.  762,911  (1904).  In  this  pat- 
ent the  general  arrangements  of  the  support,  lever  and  spring  are 
shown  by  way  of  illustration.  It  seems  clear  that  at  that  stage  of  the 
art  the  patentee  laid  no  stress,  and  claimed  no  patentability,  on  any 
specific  arrangement  of  the  three  parts.  The  Wood  patent.  No.  8,124 
(1894),  and  the  Archer  patent,  No.  1,568  (1889),  are  also  cited  as  con- 
taining an  illustration  of  the  substantial  combination  found  in  the  pat- 
ent before  us.  Our  attention  is  also  called  to  the  Lewis  patent,  No. 
791,629  (1905);  the  Peck  patent.  No.  841,568  (1907);  the  Finch  pat- 
ents. No.  666,928  (1901),  and  No.  666,929  (1901);  the  Ganoe  patent, 
No.  66^,941  (1901);  the  Becker  patent.  No.  873,342  (1907);  the  King 
patent,  No.  927,981  (1909) ;  and  the  two  patents  to  this  patentee,  Adt, 
No.  862,868  (1907),  and  No.  872,211  (1907).  The  defendant  urges  that 
in  these  patents,  cited  in  the  prior  art,  we  find  all  the  features  foimd 
in  the  claim  we  are  discussing,  and,  in  fact,  all  the  elements  involved 
in  all  the  patents  which  form  the  subject  of  this  controversy.  The 
features  to  which  our  attention  is  directed,  said  to  be  the  elements  of 
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the  patent  in  suit,  and  found  also  in  the  patents  brought  to  our  at- 
tention in  the  prior  art,  are : 

The  opposite  arrangement  of  spring  and  guard  lever  with  reference 
to  the  support ;  the  spaced  bearings  for  the  guard  lever ;  the  fixed  pivot 
for  the  guard  lever ;  the  fact  that  one  end  of  the  actuating  spring  is 
associated  with  either  the  support  or  the  lever ;  a  spring  in  axial  align- 
ment with  the  guard  lever ;  a  centering  post  for  the  spring ;  a  flat  coil 
spring;  a  spring  unsupported  between  its  ends  and  detachable  inde- 
pendently of  the  lever ;  a  lever  portion  extending  through  the  plane  of 
the  support,  and  coacting  with  the  spring ;  a  shoulder  upon  a  center- 
ing projection  abutting  and  supporting  the  spring,  and  projections  on 
opfKJsite  sides  of  the  support.  The  contention  of  the  learned  counsel 
for  the  defendant  is  that  all  these  elements  are  found,  not  separately 
in  various  patents,  "but  to  the  extent  that  their  assemblage  might  be 
desirable  in  any  given  structure,  that  they  are  disclosed  in  combina- 
tion." Upon  a  careful  examination  of  the  prior  art,  we  think  this 
position  of  the  defendant  is  sustained  by  the  testimony. 

The  defendant  refers  specially  to  the  two  Adt  patents  cited.  In  each 
of  these  patents  the  position  of  the  spring,  and  the  fact  that  it  is  in- 
tegral with  the  guard  lever,  is  claimed.  The  learned  counsel  for  the 
defendant  urges  that  Adt  knew  the  construction  found  in  the  funda- 
mental patent  to  Cottet,  and  that  he  modified  the  arrangement  of  sup- 
port, guard  lever,  and  spring  of  the  Cottet  construction  by  the  Tena>: 
model,  Cottet  style,  which  embodies  spring,  support,  and  lever;  that, 
since  he  could  not  pre-empt  the  Cottet  arrangement,  he  attempted  to 
pre-empt  the  other  obvious  positions  of  spring  and  guard  lever  witli 
reference  to  the  support ;  and  that  these  positions  involved  placing  the 
spring  at  the  side  of  the  support,  and  under  the  support.  The  learned 
counsel  for  the  defendant  further  urges  that  Adt  has  obtained  some 
26  patents  for  finger-piece  mountings,  including  the  patents  in  suit,  and 
that  he  has  embodied  in  these  26  patents  about  445  claims,  but  has  con- 
tributed only  one  finger-piece  mounting  to  the  commercial  art,  name- 
ly, that  of  his  patent  No.  872,211.  We  find  much  in  the  record  sus- 
taining the  contention  that  Adt's  effort  appears  to  have  been  to  claim 
every  kind  of  combination  which  could  be  thought  of  in  finger-piece 
mountings,  with  a  view  of  occupying  the  ground  in  a  new  art.  On  a 
careful  examination  of  the  prior  patented  art,  we  are  satisfied  with  the 
conclusion,  arrived  at  by  the  learned  judge  who  gave  judgment  in  the 
court  below,  that  the  combination  set  forth  in  the  broad  expression 
of  the  patent  found  in  claim  39  does  not  appear  to  possess  such  utility, 
originality,  or  novelty  as  entitled  the  plaintiff  to  patent  it  as  his  in- 
vention. It  seems  clear  to  us  that  the  old  elements  are  not  so  combined 
as  to  produce  a  new  and  useful  result. 

1  (b).  Looking  beyond  the  broad  expression  of  patentability  found 
in  the  claim  just  considered,  is  there  any  patentable  inventive  thought 
found  in  the  specific  features  set  forth  in  the  other  claims  in  the  re- 
issued patent,  either  taken  separately  or  together  with  the  broad  ex- 
pression of  the  patented  idea  described  in  claim  39? 

The  first  group  of  claims  to  which  we  have  already  referred  consists 
of  claims  1,  2,  12,  13,  15,  34,  35  and  36.  The  complainant  regards  No. 
1  as  typical  of  this  group.    Claim  No.  1  is : 
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"In  an  eyeglass  mounting,  the  combination  with  a  suiq[)ort,  of  a  guard 
pivoted  on  one  side  of  the  support  and  extending  in  front  and  rear  thereof, 
the  rear  portion  of  said  guard  having  a  bearing-pad  thereon,  and  the  for- 
ward portion  constituting  an  operating  arm,  and  a  flat  spiral  spring  located  on 
the  side  of  the  support  opposite  the  guard  substantially  in  line  with  the  pivot, 
and  having  one  end  connected  to  the  support  and  the  other  to  the  guard." 

This  claim,  in  common  with  some  others  of  the  group,  calls  for  a  flat 
spiral  spring;  other  claims  requiring  only  a  coil  spring.  If  we  ex- 
amine the  specification,  we  find  no  disclosure  of  added  utility  set  out 
and  claimed  for  the  flat  spiral  spring  over  the  coil  spring.  So  far  as 
anything  is  disclosed  to  us  in  the  record,  we  must  find  that  the  one 
spring  must  be  regarded  as  a  well-known  mechanical  equivalent  of 
the  other.  In  view  of  all  that  is  brought  before  us,  we  must  hold  that 
it  did  not  constitute  invention  to  place  spring  and  lever  on  opposite 
sides  of  the  support.  This  construction  is  shown  in  the  prior  art,  in 
the  patents  to  which  we  have  called  attention — referring  especially  to 
the  Kime  patent  and  to  the  Wells  patent.  We  do  not  3iink  it  neces- 
sary to  consider  in  detail  the  other  elements  brought  before  us  in  this 
group  of  claims.  It  seems  clear  that,  in  view  of  the  prior  art,  none  of 
them  present  any  basis  of  patentability. 

The  complainant  has  placed  certain  other  claims  of  the  reissued  pat- 
ent in  a  second  group,  namely,  Nos.  28,  31,  40,  41,  42  and  43.  He 
says  No.  43  is  the  typical  claim.    That  claim  is : 

**In  an  eyeglass  mounting,  the  combination  with  a  support,  a  guard  pivoted 
thereto  to  operate  in  an  horizontal  plane  and  a  centering  projection  extending 
axlally  of  the  guard  and  to  one  side  of  the  guard  and  support,  of  a  flat  spiral 
spring  for  positioning  the  guard  coiled  about  the  projection  below  the  support, 
and  two  members,  each  independent  of  the  spring,  having  bearing  surfaces 
respectively  engaging  opposite  sides  of  the  guard  lever  to  hold  it  against  tilt- 
ing in  a  vertical  plane." 

This  claim  defines  the  spring  as  a  flat  spiral  spring,  and  it  does  not 
call  for  a  spring  and  lever  on  opposite  sides  of  the  support.  In  view 
of  the  foundation  patent — the  Cottet  patent — we  do  not  think  this 
claim,  nor  the  others  of  this  group,  disclose  anything  more  than  the 
use  and  combination  of  well-known  elements  which,  in  view  of  the 
prior  art,  cannot  be  held  to  present  anything  patentably  new.  We  have 
tried  to  disentangle  the  structures  themselves  from  the  mass  of  lan- 
guage which  has  been  placed  arourid  them  in  the  specification  and 
claims.  When  so  disentangled,  we  think  the  defendant  properly  an- 
alyzes the  structures  of  this  reissued  patent  as  consisting  of :  A  guard, 
carrying  a  lever  pivotally  mounted  on  top  of  support ;  a  flat  coil  spring 
below  the  support,  formed  as  an  integral  extension  of  the  lever,  the 
outer  end  of  spring  being  tied  to  support.  We  are  of  the  opinion  that 
what  we  have  said  of  claim  39  applies  to  all  the  structures  set  forth 
as  illustrating  the  reissued  patent.  In  view  of  the  prior  art,  we  think 
they  do  not  disclose  anything  new  and  useful,  and  that  they  are  not 
entitled  to  patentability. 

2.  We  now  consider  United  States  patent  No.  1,019,214.  It  is  urged 
by  the  complainant  that  claims  1,  7,  8,  9,  11,  13,  and  14  are  infringed 
Upon  an  examination  of  the  structure  presented  in  this  patent,  we  find 
nothing  different  from  that  of  the  reissued  patent,  except  that  the 
spring  and  lever  are  cut  in  two ;   the  inner  end  of  the  spring  resting 
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in  a  socket  on  the  end  of  the  lever.  The  same  control  of  the  one 
over  the  other  is  presented,  and  the  same  result  is  obtained.  We 
think  the  defendant  is  correct  in  saying  that  the  only  substantial  dif- 
ference is  that,  instead  of  an  integral  connection  between  the  two  mem- 
bers, as  found  in  the  reissued  patent,  we  find  in  this  patent  that  the 
spring  and  guard  lever  are  cut  in  two,  and  a  f  rictional  engagement  sup- 
plied between  the  two  members.  Substantially  the  same  result,  we 
think,  is  accomplished  by  the  reissued  patent  as  that  sought  to  be  ac- 
complished by  the  patent  before  us.  This  patent  describes  the  sub- 
stantial construction  of  the  reissued  patent  in  16  carefully  worded 
claims,  describing  as  many  combinations.  The  7  combinations  which 
the  defendant  is  said  to  infringe  do  not  seem  to  us  to  set  forth  any  sub- 
stantially different  elements  from  those  found  in  the  reissued  patent. 
The  complainant  does  not  point  out  any  utility  in  the  structure  of  this 
patent  distinguishing  it  from  the  original  patent.  Cutting  an  element 
in  two  does  not  constitute  invention.  Birmingham  v.  Gates,  78  Fed. 
350,  24  C.  C.  A.  132;  Chicago  Grain  Door  Co.  v.  National  Malleable 
Co.,  173  Fed.  918,  97  C.  C.  A.  324.  It  seems  to  us  that  in  this  patent, 
the  patentee  has  sought  by  an  ingenious  use  of  language  in  a  refined 
art  to  enlarge  the  boundaries  of  invention,  in  order  to  extend  it  beyond 
the  scope  of  earlier  patents.  In  view  of  the  disclosures  in  the  reissued 
patent  and  in  the  prior  art,  we  are  constrained  to  hold  that  none  of 
the  7  claims  at  issue  describes  a  new  and  patentable  combination. 

3.  We  now  consider  patent  No.  1,019,116.  Claims  alleged  to  be 
infringed  are  1,  3,  10,  11,  14,  15,  17,  19,  and  21.  Claim  1  may  be  re- 
garded as  the  typical  claim.    It  is : 

**In  an  eyeglass  mounting,  the  combination  with  a  support,  a  nose  guard, 
and  co-operating  bearing  members  plvotally  connecting  the  guard  and  the 
support  of  a  spring  for  positioning  the  guard  mounted  Independently  of  the 
bearing  members  and  held  In  detachable  engagement  with  the  guard  and  with 
the  support  by  action  of  the  spring  in  the  direction  necessary  to  turn  the 
guard  on  its  pivot." 

In  this  patent  the  outer  end  of  the  spring  is  operatively  associated 
with  the  guard  arm  to  control  it  by  being  bent  around  it ;  the  inner 
end  of  the  spring  passes  into  a  socket  projected  down  from  the  sup- 
port. The  inner  end  of  the  spring  passes  into  what  is  called  a  stirrup, 
like  the  stirrup  of  patent  No.  1,019,214,  but  projected  in  this  patent 
from  the  lower  side  of  the  support,  instead  of  being  projected  from 
the  end  of  the  guard  lever.  It  is  contended  by  the  defendant  that  ev- 
erything material  in  this  structure  is  anticipated  in  the  patent  to  Becker, 
assigned  to  the  complainant  and  his  associates;  that  it  is  anticipated 
also  in  the  Pritchard  and  Wells  patents.  It  will  be  seen  that,  in  the 
structure  of  the  reissued  patent  which  we  first  considered,  the  spring 
was  connected  at  one  end  to  the  guard  and  at  the  other  end  to  the 
support.  In  this  patent  now  before  us  we  have  a  spring  connected 
with  the  parts  with  which  it  co-operates  at  both  ends.  Nothing  in 
the  patent  itself,  and  nothing  in  the  record,  discloses  any  special  util- 
ity in  this  combination  over  the  reissued  patent,  or  over  other  patents 
brought  to  our  attention  in  the  prior  art.  We  fail  to  find  any  new 
and  useful  result  in  the  combinations  covered  by  the  claims  in  issue 
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in  this  patent.    In  view  of  the  prior  art,  we  cannot  regard  the  9  claims 
presented  in  this  patent  as  valid. 

4.  Patent  No.  1,019,117  is  before  us.  It  has  12  claims.  Claim  11  is 
the  only  claim  in  issue.    It  is  as  follows : 

"In  an  eyeglass  mounting,  the  combination,  with  a  support  having  two  pro- 
jections extending  from  opposite  sides  thereof,  of  a  guard  lever  mounted  on 
one  of  said  projections,  a  spring  for  positioning  the  guard  mounted  on  the 
other  and  a  shoulder  on  said  last-mentioned  projection  for  normaUy  prevent- 
ing the  disengagement  of  the  spring  therefrom." 

The  structure  is  substantially  the  same  as  in  the  patent  we  have  last 
considered,  except  that,  in  case  of  the  so-called  stirrup  of  the  last  pat- 
ent, one  side  of  the  stirrup  has  been  removed,  forming  an  L-shaped 
stud  projecting  down  from  the  lower  side  of  the  support  around  which 
the  inner  end  of  an  elliptical  spring  is  wound.  The  patent  discloses 
no  substantial  elements  of  utility  to  be  derived  from  this  combination. 
In  view  of  the  prior  art,  we  do  not  think  any  patentability  is  shown 
in  this  claim.  We  find  no  element  in  it  that  is  not  found  in  the  Becker 
patent.  No.  873,342.  The  elements  seem  also  to  be  combined  in  sub- 
stantially the  same  way.  We  think  there  can  be  no  invention  in  com- 
bining the  old  and,  well-known  methods  of  mounting  the  spring  and 
flving  it  different  positions  to  control  the  lever.  We  are  unable  to 
nd  in  this  patent  a  combination  of  old  elements  producing  a  new  and 
useful  result,  due  to  the  joint  and  co-operative  action  of  all  the  old 
elements. 

5.  We  now  direct  our  attention  to  patent  No.  1,040,096  (1912). 
Three  claims,  out  of  a  total  of  29  claims,  are  in  issue.  Claim  26  is 
regarded  as  typical.    It  is : 

"The  combination,  with  a  support  for  the  lenses  and  a  finger-piece  guard 
lever  mounted  thereon  to  swing  substantially  in  a  horizontal  plane,  of  a 
spring  for  positioning  the  guard  coiled  about  the  axis  thereof,  and  having  one 
end  extended  outwardly  from  the  coil,  and  a  free  arm  on  the  lever  extending 
in  a  vertical  direction  and  detachably  engaging  the  spring  arm." 

The  structure  is  substantially  the  same  as  the  one  we  have  just  con- 
sidered, except  that  the  pivot  pin  is  fixed  to  the  lever,  and  turns  with 
It ;  the  outer  end  of  the  spring  is  bent  in  the  form  of  an  arm  to  rest 
in  a  socket  in  the  guard  lever ;  the  inner  end  of  the  spring  is  brought 
outward  to  rest  against  the  support.  We  think  the  contention  of  the 
defendant  must  be  sustained  that  in  view  of  the  prior  art  there  is  no 
invention  in  bending  an  arm  of  the  lever  in  a  vertical  plane,  up  or 
down,  to  meet  the  spring,  or  in  extending  an  arm  or  pin  from  the  lever 
in  a  vertical  plane  to  meet  the  spring.  As  defendant  suggests,  the 
spring  is  made  of  material  which  can  ordinarily  be  more  easily  bent, 
and  therefore  in  a  great  number  of  instances  the  spring  is  bent  to  meet 
the  lever.  We  have  before  referred  to  the  British  patent  to  Cottet, 
where  it  is  made  clear  that  spiral  springs  may  be  replaced  by  any  other 
kind  of  springs,  and  can  be  "fixed  differently."  In  view  of  the  prior 
art,  and  in  view  of  what  we  have  said  in  reference  to  other  patents, 
we  are  constrained  to  find  that  in  this  patent  no  combination  of  the 
old  elements  is  found  which  presents  anything  patentably  new. 

The  court  below  decided  that  in  no  event  could  the  claims  in  this 
patent  be  given  a  construction  broad  enough  to  cover  the  defendant's 
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different  method  of  making  its  spring  at  the  outer  end  detachably  en- 
gaging the  arm  or  projection  from  its  guard.  In  view  of  what  we  have 
said,  it  is  not  necessary,  however,  to  discuss  the  question  whether  or 
not  the  defendant  has  infringed. 

[2]  6.  This  bill  was  filed  in  February,  1913,  about  11  months  after 
the  patents  were  issued.  It  cannot,  then,  be  urged  that  there  has  been 
any  acquiescence  in  any  of  the  claims  at  issue. 

The  record  fails  to  show  any  commercial  success  of  the  patents  in 
suit  In  Railroad  Supply  Co.  v.  Hart  Steel  Co.,  222  Fed.  261,  274, 
138  C.  C.  A.  23,  in  sustaining  the  validity  of  a  patent,  the  Court  of 
Appeals  for  the  Seventh  Circuit  held  that  courts  should  give  special 
heed  to  the  place  achieved  by  the  patented  article  in  the  field  of  the 
practical  art  since  the  date  of  the  patent,  and  should  decline  to  sustain 
a  defense  of  noninvention,  and  strike  down  the  patent  and  the  busi- 
ness built  upon  it,  unless  the  defense  has  been  established  beyond  a 
reasonable  doubt.  The  case  now  before  us  presents  a  marked  instance 
where,  so  far  as  the  record  shows,  the  patented  article  has  achieved 
no  success  in  the  field  of  the  practical  art.  In  our  opinion,  this  fact  is 
entitled  to  much  weight. 

The  records  of  the  Patent  Office  and  file  wrappers  of  the  several 
patents  have  been  brought  to  our  attention.  We  do  not,  however,  find 
it  necessary  to  discuss  the  various  questions  which  have  arisen  in  the 
Patent  Office  relating  to  the  several  patents  before  us.  In  reference 
to  matters  in  the  Patent  Office,  the  learned  judge  who  gave  judgment 
in  the  court  below  stated  certain  important  facts  shown  by  the  record : 

**The  appUcatlon  for  the  original  or  reissue  patent  No.  13,466  was  filed 
February  17,  1906.  But  this  original  patent  was  not  issued  until  after  more 
than  six  years  had  passed,  viz.,  on  March  5,  1912. 

"The  application  for  the  divisional  patent  No.  1,019,214  was  filed  after  the 
above  proceedings  had  been  pending  more  than  three  years  (November  6, 
1909).    This  patent  also  issued  March  5,  1912. 

"The  applications  for  patents  No.  1,019,116  and  No.  1,019,117  were  filed 
after  the  same  proceedings  had  been  pending,  on  the  first  application  a  year 
and  a  half  (September  8,  1907),  and  on  the  second  over  three  years  (November 
3,  1909).    Both  these  patents  also  issued  on  March  5,  1912. 

**The  length  of  time  covered  by  these  proceedings  appears  to  have  been  due 
to  reluctance  on  the  part  of  the  Patent  Office  to  accept  the  patentee's  claims  as 
warranted  by  any  invention  shown  in  his  disclosures;  a  reluctance  overcome 
by  him  only  with  difficulty.  While  the  above-named  applications  were  pend- 
ing, he  had  various  others  also  pending,  also  for  patents  on  finger-piece 
mountings. 

"His  claims  here  in  issue,  as  they  now  stand,  are  not  found  in  his  applica- 
tions as  originally  filed.  It  was  by  amendment,  or  by  addition  as  new  claims, 
from  time  to  time  t)efore  final  allowance,  that  they  toolt  their  present  form. 
There  are  numerous  instances  of  the  transfer  of  claims  from  one  pending 
application  to  another.  There  was  a  progressive  increase  in  the  total  num- 
ber of  claims. 

"Thus,  the  application  for  the  original  of  reissue  patent  No.  13,466,  when 
filed  February  17,  1906,  contained  11  claims  only.  An  amendment  of  March 
9,  1910,  increased  the  number  to  29.  Eight  of  these  were  finally  rejected 
May  20,  1911,  including  3  now  in  issue.  But,  from  no  reason  apparent  from 
the  record,  all  were,  nevertheless,  allowed  January  13,  1912,  together  with 
15  others  first  presented  October  18,  1911,  and  4  others  first  presented  Janu- 
ary 11,  1912,  bringing  the  total  to  46.  The  last  two  additions  include  9 
more  of  the  claims  here  in  issue,  among  them  the  broad  claim  No.  39.  Simi- 
lar facts  appear  in  the  histories  of  the  other  applications. 
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"During  the  long  period  covered  by  the  above  proceedings,  mannfactnrers 
of  finger-piece  mountings  in  various  parts  of  the  country,  who  appear  to  be 
by  no  means  few  in  number,  devised  from  time  to  time,  as  might  naturally  be 
expected,  various  improvements  in  such  mountings.  Patents  were  applied 
for  and  obtained  for  some  improvements  so  devised.  Among  these  were  the 
improvements  covered  by  the  patent  under  which  the  defendant  manufactured 
its  device,  issued  in  June,  1911,  before  the  Issue  of  any  patent  here  sued  on. 
Other  improvements,  devised  as  above,  appeared  upon  the  nuLrliet  without 
being  patented. 

"The  patentee  is  shown  to  be  an  expert  in  this  art,  and  to  have  devoted  his 
attention  for  several  years  to  finger-piece  mountings.  Since  1900  he  has 
talLen  out  numerous  patents  for  various  improvements  in  them.  His  familiari- 
ty with  all  that  was  being  done  regarding  them  while  his  numerous  amoided 
or  additional  claims  were  being  from  time  to  time  added  to  or  distributed 
among  his  pending  applications,  as  above,  may  be  presumed.  I  do  not  find 
in  the  disclosures  made  in  any  of  his  patents  in  suit  satisfactorily  dear  and 
distinct  statements  of  what  is  new  with  him  in  the  structures  described,  or 
how  they  secure  results  not  previously  obtained.  Nor  do  I  think  it  unrea- 
sonable, in  view  of  all  the  above,  to  regard  all  the  claims  in  suit  as  manifesting 
an  efl?ort  cm  the  patentee's  part  to  make  what  he  describes  cover,  by  the  use 
of  carefully  studied  general  terms,  much  more  than  anything  described  could 
proi>erly  justify." 

Much  art  has  been  displayed  by  the  claim  writer,  in  the  patents  at 
issue,  in  describing  every  kind  of  a  combination  of  which  the  elements 
are  capable,  without  disclosing  any  new  and  useful  result,  and  without 
making  any  clear  statement  of  what  is  new  with  the  patentee  in  the 
structures  produced.  Great  skill  has  been  used  in  stating  slight  dis- 
tinctions. In  several  of  the  claims,  language  appears  to  have  been 
employed  to  clothe  and  adorn  attempted  differentiations  where  no  real 
differences  appear.  In  such  claims,  the  impression  is  suggested  that 
the  claim  writer  is  seeking  to  make  language  take  the  place  of  inven- 
tion. In  a  recent  case,  ^Eolian  Co.  v.  Wanamaker,  221  Fed.  666,  667, 
669,  Judge  Thomas  comments  upon  the  claims  before  him : 

"The  claims  are  ingeniously  drawn,  and  are  a  multiplication  of  the  per- 
mutations of  all  the  possible  combinations  of  the  parts  or  elements  forming 
the  alleged  combinations." 

In  holding  the  patent  void  for  lack  of  invention.  Judge  Thomas  cited 
and  grouped  many  cases  where  a  mere  change  in  location  of  elements 
was  presented,  without  change  of  function  or  mode  of  operation,  and 
where  it  was  held  that  there  was  no  invention. 

It  is  undoubtedly  true  that,  under  the  policy  of  the  patent  law,  in 
order  to  fix  the  boundaries  of  a  patented  invention  by  distinct  and  for- 
mal claims,  it  is  necessary  to  make  a  clear  analysis  of  the  subject,  and 
often  to  use  much  refinement  of  speech  in  pointing  out  the  various 
utilities  effected  by  the  elements  described.  But  where  such  refinement 
of  language  is  directed  to  describing  trivial  differences  existing  be- 
tween possible  combinations  of  the  various  elements  involved,  it  does 
not  aid  the  court  in  an  interpretation  of  the  patent,  and  is  of  no  service 
to  the  public,  after  the  patent  has  expired,  in  giving  information  re- 
lating to  the  scope  of  the  invention  which  has  become  a  public  benefit 

The  decree  of  the  District  Court  is  affirmed;  and  the  appellee  recov- 
ers its  costs  of  appeal. 


Digitized  by  VjOOQIC 


BARNETT  V.  Q.  <fe  C.  CO.  539 

(226  Fed.  935) 

BARNETT  et  al.  v.  Q.  &  C.  CO. 

(Ctrcuit  Oonrt  of  Appeals,  Seventh  Circuit    August  6,  1915.    On  Petition 
for  Blearing  and  Modification  of  Decision,  September  1,  1915.) 

No.  2293. 

1.  Patents  ^=:»214 — Licenses — Resebved  Right  of  Fobfeitube — ^Waives. 

Complainant,  which,  with  the  exception  of  the  manufacturer,  held  an 
exclusive  license  to  sell  a  patented  device  on  a  royalty,  joined  with  all 
other  parties  interested  in  the  patent  in  what  was  called  a  "promotion 
contract,"  by  which  complainant  was  to  advance  a  stated  sum  to  be  used 
for  advertising  and  promotion  purposes,  for  which  it  was  to  be  reimbursed 
in  part  from  the  royalties  due  from  it  on  account  of  the  second  million 
of  the  devices  sold  by  it  thereafter.  Held,  that  such  contract  operated, 
either  by  Implied  agreement  or  by  waiver,  to  modify  the  license  contract, 
so  as  to  annul  any  right  of  forfeiture  reserved  therein  for  failure  of  com- 
plainant to  earn  a  minimum  royalty  in  any  year  while  the  2,000,000 
devices  remained  unsold. 

[Ed.  Note.--For  other  cases,  see  Patents,  Cent.  Dig.  f§  321-327;  Dec. 
Dig.  <&=>214.] 

2.  Patents  ^=:»214 — Licenses — Resebved  Right  of  Fobfeitube — ^Waiveb. 

A  reserved  right  of  forfeiture  of  a  license  under  a  patent  for  breach 
of  an  obligation  may  be  waived  before  breach  by  an  act  or  declaration 
Inducing  the  licensee  to  continue  in  the  performance  of  its  obligations 
and  upon  which  it  was  reasonably  justified  in  relying  as  showing  an  in- 
tent to  suspend  the  exercise  of  the  right. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  f§  321-327;  Dec. 
Dig.  «=>214.] 

3.  Injunction  ^=s>59 — Exclusive  License — Pbopebty  Right. 

An  exclusive  license  under  a  patent  is  a  unique  property  right,  against 
the  destruction  of  which  a  court  of  equity  will  give  protection  by  injunc- 
tive relief. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §§  114-116,  128 ; 
Dec.  Dig.  «=>59.] 

Api^eal  from  the  District  Court  of  the  United  States  for  the  East- 
ern EHvision  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  Q.  &  C.  Company  against  Otto  R.  Bamett  and 
the  P.  &  M.  Company.  Decree  for  complainant,  and  defendants  appeal. 
Modified  and  affirmed. 

On  April  30,  1907,  in  the  settlement  of  conflicting  patent  rights  on  so-called 
anti-creepers  or  rail  anchors,  Quincy-Manchester-Sargent  Company,  prede- 
cessor of  and  which  for  the  purposes  of  this  case  may  be  deemed  identical 
with  Q.  &  C.  Company,  Quincy,  who  controlled  it.  Belle  City  Malleable  Iron 
Company,  Laas  &  Sponenburg  Company,  Scott  Manufacturing  Company,  and 
certain  individuals  who  controlled  these  corporations,  entered  into  an  agree- 
ment, hereinafter  referred  to  as  the  anti-creeper  agreement,  whereby  a  large 
number  of  patents  and  patent  applications  were  vested  in  one  O.  R.  Barnett, 
but  solely  as  trustee  for  the  purposes  defined  in  the  agreement  It  covered 
also  future  inventions  and  patents  on  anti-creepers  that  might  be  made  or 
acquired  by  any  of  the  parties.  Pursuant  to  the  terms  of  and  contemporane- 
ously with  the  agreement,  Bamett  as  trustee  gave  the  Q.  &  C.  Company  an 
exclusive  selling  license,  subject  to  the  payment  to  the  trustee  of  certain 
royalties  and  terminable  30  days  after  notice  for  failure  to  make  good  with- 
in the  30  days  any  breach  of  any  of  the  obligations  therein  assumed  by  the 
licensee  and  specified  in  the  notice,  or  to  sell  in  any  calendar  year  after  1908 
such  a  quantity  of  the  devices  as  would  yield  at  least  $30,000  in  royalties. 

^s>For  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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On  August  18,  1909,  Barnett,  under  anthorlty  of  the  other  parties,  Altered 
Into  a  contract  with  one  Vaughan  and  the  M.  W.  Supply  Company,  his  licensee 
under  certain  anti-creeper  patents  granted  to  him,  whereby,  after  reciting  the 
patent  holdings  of  the  parties,  an  exclusive  license  was  granted  to  Bamett  to 
make,  use,  and  sell  and  so  to  license  others  under  the  Vaughan  patents  until 
February  10,  1920  (at  which  time  one  of  the  basic  patents,  then  held  by 
Barnett  as  trustee,  expired),  upon  certain  terms  and  conditions,  amcHig  others, 
that  he  grant  an  exclusive  manufacturing  license  to  Belle  City  Malleable  Iron 
Company,  similar  to  its  license  under  the  anti-creeper  contract,  and  a  similar 
exclusive  selling  license  to  Q.  &  C.  Company.  After  specifying  certain  obli- 
gations thereuiuler,  the  contract  provided  that  these  licenses  "shall  in  all 
respects  be  subject  to  the  terms  and  conditions  of  said  anti-creeper  agreement, 
so  far  as  the  provisions  thereof  are  applicable."  Under  further  provisions 
of  the  contract,  M.  W.  Supply  Company  was  also  granted  a  selling  license, 
which,  while  limited  to  the  Vaughan  type  of  anti-creepers,  should  "In  all  other 
respe(*ts,  be  subject  to  the  terms  and  Conditions  of  said  agreement  of  April 
30,  1907,  so  far  as  the  same  are  applicable."  The  payments  to  be  made  by  It 
to  Bamett  were,  however,  fully  and  specifically  regulated  by  the  contract  it- 
self. Certain  royalties  were  to  be  paid  by  Q.  &  C.  Company  to  the  M.  W. 
Supply  Company  on  all  sales  of  the  Vaughan  device.  The  right  to  terminate 
the  interest  of  Bamett  and  of  his  sublicensees  for  failure  to  make  good  any 
breach  of  obligation  within  30  days  after  notice  thereof  was  reserved  to  the 
M.  W.  Supply  Company. 

After  enumerating  in  several  paragraphs  certain  obligations  and  rights  of 
Bamett  and  Q.  &  C.  Company,  the  contract  provided  as  follows:  "Fifth.  It 
is  further  agreed  that  the  terms  and  conditions  of  said  anti-creeper  agree- 
ment above  referred  to,  which  shall  be  considered  a  part  of  this  agreement, 
so  far  as  applicable  thereto,  are  as  follows."  Following  this,  many  para- 
graphs of  the  anti-creeper  contract  are  copied.  But  neither  therein  nor  in 
the  license  issued  by  Barnett  to  Q.  &  C.  Company  contemporaneously  with  and 
pursuant  to  the  Vaughan  contract  Is  any  minimum  sale  or  royalty  expressly 
provided,  or  any  right  in  Bamett  to  terminate  the  license  for  any  breach  or 
failure  expressly  reserved.  The  contract  does,  however,  provide  that,  on 
Q.  &  C.  Company's  bankruptcy  or  cessation  of  business,  its  rights  should  re- 
vert to  Barnett  There  are  also  references  to  Bamett *s  power  to  grant  other 
licenses. 

Contemporaneously  with  the  Vaughan  contract,  the  four  corporations,  par- 
ties to  the  anti-creeper  agreement,  and  in  whom  the  control  and  direction  of 
the  trustee  and  of  the  affairs  of  the  joint  enterprise  were  thereby  vested, 
entered  into  a  contract,  referred  to  as  the  "assenting  agreement,"  whidi, 
after  reciting  that  they  had  directed  Bamett  to  make  the  Vaughan  contract, 
ratified  It,  and  directed  Bamett  to  grant  the  Malleable  Company  an  exclu- 
sive license  to  manufacture  the  Vaughan  type  of  anti-creeper  and  to  sell  the 
same  only  to  the  M.  W.  Supply  Company  and  to  the  Q.  &  C.  Company  and 
also  to  grant  a  selling  license  to  Q.  &  C.  Company  "upon  the  terms  and  con- 
ditions set  forth  in  said  (Vaughan)  agreement"  The  assenting  agreement 
as  well  as  the  license  to  Q.  &  C.  Company,  Issued  pursuant  thereto,  instead  of 
providing,  as  did  the  anti-creeper  contract,  in  terms  for  a  royalty,  specified 
that  **the  net  profits  derived  from  all  sales  of  the  said  Vaughan  type  of  antl- 
creei)er,  after  paying  the  royalties  provided  in  said  agreement,  shall  be  divided 
as  follows,  to  wit:  To  the  Q.  &  C.  CompaJiy,  one-third;  the  remaining  two- 
thirds  to  be  distributed  among  the  other'*  companies  in  certain  named  pro- 
portions. 

In  1913  the  parties  to  the  assenting  contract  of  1909  entered  into  another 
agreement,  whereby  the  agreements  of  1907  and  1909  and  the  licenses  were 
substantially  modified.  Q.  &  C.  Company  thereby  released  all  of  its  license 
rights  to  sell  any  of  the  old  devices  other  than  the  Vaughan  type.  The 
$30,000  minimum  royalty  Imposed  under  the  1907  agreement  and  license  was 
reduced  to  $25,000,  with  the  provision  that  "so  long  as  the  Q.  St  C.  Ompany 
shall  sell  hereunder  anti-creeper  devices  during  each  calendar  year.  In  snch 
quantity  that  the  royalties  thereon  shall  amount  to  $25,000  or  more,  such  sales 
shall  constitute  a  compliance  by  the  Q.  &  C.  Company  with  the  provisions  of 
said  contract  and  Ucen^e  regarding  minimum  sales."    This  contract  further 
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gave  Q.  &  C.  Company  an  option  on  a  license  for  new  devices  that  the  parties 
might  acquire  which,  when  granted,  should  be  subject  to  termination  on  30 
days'  notice  for  failure  to  reach  a  specified  minimum  of  sales,  "provided, 
however,  that  nothing  herein  contained  shall  In  any  way  modify  the  trustee's 
right  to  terminate  said  the  Q.  &  C.  Company's  license  rights  in  case  said  the 
Q.  &  C.  Company  shall  fall  to  pay  to  said  trustee  not  less  than  $25,000  roy- 
alties accrued  on  the  total  sales  of  all  types  of  anti-creeping  devices  sold  by 
said  the  Q.  &  C.  Company  during  every  calendar  year."  The  contract  further 
gave  Q.  &  C.  Company  the  right  to  terminate  it  and  all  of  its  rights  and  obli- 
gations under  the  anti-creeper  agreement  as  modified  and  under  any  licenses 
granted  pursuant  thereto  at  any  time,  on  giving  30  days'  notice,  expressly  ex- 
empted it  from  any  obligation  actually  to  pay  the  minimum  royalty,  but 
provided  that,  "in  case  of  Its  failure  to  pay  such  minimum  royalty  on  sales 
for  any  one  year,  the  trustee  shall  have  the  option  of  terminating  said  Q.  & 
C.  Company's  license  rights  In  the  manner  specified  In  paragraph  twelfth  of 
said  agreement  of  April  30,  1907." 

On  February  1,  1914,  all  of  the  parties  Interested  In  the  sales  of  the  Vaughan 
device — that  is,  M.  W.  Supply  Company,  Q.  &  C.  Company,  and  the  other 
three  beneficiaries  of  the  Bamett  trust — entered  Into  the  so-called  promotion 
contract,  whereby  they  agreed  that  out  of  the  gross  profits  and  royalties  re- 
ceived by  them  from  all  sales  of  said  device  from  and  after  January  31,  1914, 
over  and  above  1,000,000,  but  not  exceeding  the  next  million,  to  railroads 
other  than  the  Pennsylvania,  they  should  contribute  to  an  advertising  and 
promotion  fund  in  specified  sums  per  anchor,  aggregating  2%  cents,  and  thus 
producing  $25,000  on  such  second  million.  Q.  &  C.  Company,  however,  was 
to  make  the  advances  in  the  first  Instance.  Any  excess  of  advances  over  re- 
ceipts was  to  be  shared  by  the  M.  W.  Supply  Company.  Contribution  by  the 
others  of  their  proportional  amounts  was  to  be  ,made  only  after  they  had 
actually  received  their  profits  and  royalties. 

On  December  31,  1914,  Bamett,  as  trustee  and  also  as  licensee,  served 
notice  on  Q.  &  C.  Company  of  the  termination  of  its  rights  under  all  licenses 
granted  by  him  pursuant  or  subject  to  the  terms  of  the  1907  agreement,  for 
failure  to  make  sales  in  the  year  1914  which  would  yield  royalties,  payable  to 
him,  of  not  less  than  $25,000,  as  provided  in  the  anti-creeper  agreement  as 
amended  by  the  1913  contract.  After  two  extensions  without  prejudice  had 
been  granted,  Bamett,  on  April  1,  1915,  gave  a  selling  license  to  P.  &  M. 
Company,  which  had  knowledge  of  all  the  facts,  and  which  had  theretofore 
been  licensed  by  Bamett,  with  the  consent  of  all  parties,  to  sell  a  rival 
anchor. 

Thereupon  the  Q.  &  C.  Company  filed  Its  bill  in  equity  against  the  parties 
to  each  of  the  agreements,  Bamett  and  the  P.  &  M.  Company,  setting  up  the 
al)ove-reclted  facts  and  documents  to  the  end  that  the  cancellation  notices 
might  be  declared  null  and  void,  the  license  to  the  P.  &  M.  Company  annulled, 
and  the  parties  enjoined  from  acting  thereunder  or  Interfering  with  its  rights 
under  the  licenses.  Based  upon  certain  allegations  of  mutual  mistake  in 
accountings  theretofore  had,  the  bill  also  prayed  a  reaccountlng  and  reim- 
bursement The  case  is  before  us  on  appeal  from  a  decree  overruling  a 
motion  to  dismiss,  and,  on  failure  to  answer,  permanently  enjoining  defend- 
ant Bamett  from  In  any  manner  treating  the  Q.  &  C.  Company's  rights  as 
selling  licensee  of  Vaughan  devices  as  having  been  canceled  or  terminated  by 
or  under  the  notice  of  December  31,  1914,  or  for  any  default  or  claimed  de- 
fault occurring  prior  to  the  decree  and  enjoining  the  P.  &  M.  Company  from 
exercising  any  rights  In  respect  to  Vaughan  devices  under  the  license  of  April 
1,  1915.  All  questions  In  reference  to  the  accounts,  both  past  and  future,  were 
expressly  reserved. 

Otto  R.  Bamett  and  Edward  B.  Burling,  both  of  Chicago,  111.,  for 
appellants. 

D.  S.  Wegg  and  Walter  H.  Chamberlin,  both  of  Chicago,  111.,  for  ap- 
pellee. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 
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MACK,  Circuit  Judge  (after  stating  the  facts  as  above).  \Vhile 
the  parties  have  presented,  both  in  briefs  and  in  oral  arguments,  their 
respective  contentions  as  to  the  true  construction  of  the  several  agree- 
ments, we  deem  it  unnecessary  for  the  purposes  of  this  case  to  deter- 
mine whether  the  minimum  royalty  and  termination  provisions  of  the 
anti-creeper  contract  became  a  part  of  the  Vaughan  contract  and  li- 
cense, or  whether  either  by  reason  of  the  express  incorporation  therein 
of  certain  other  parts  of  tiie  earlier  contract  or  because  of  the  M.  W. 
Supply  Company's  interest  in  having  the  Q.  &  C.  Company  act  as 
licensee  under  the  Vaughan  patents,  these  provisions  must  be  deemed 
to  be  excluded  therefrom.  Nor  do  we  find  it  necessary  to  consider 
whether  or  not  the  forfeiture  provisions  of  the  1913  agreement,  to 
which  Vaughan  and  the  M.  W.  Supply  Company  were  not  parties,  are 
null  and  void  in  so  far  as  they  attempt  thus  to  regulate  appellee's  rights 
under  the  Vaughan  contract  and  the  license  issued  pursuant  thereto, 
or  whether  or  not,  in  view  of  the  further  provision  that  the  1913  agree- 
ment should  be  considered  solely  as  a  modification  of  the  1907  agree- 
ment and  license,  the  forfeiture  provisions  are  to  be  limited  to  the 
optional  rights  under  new  inventions  and  to  those  conferred  under  the 
1907  license,  and  in  that  event  whether  or  not  the  1909  license  would 
enable  appellee  to  sell  the  Vaughan  device  if  it  infringed  any  of  the 
basic  patents  transferred  to  Barnett  as  trustee  in  1907.  Nor  do  we 
determine  whether  or  not  the  royalties  payable  by  appellee  to  the  M. 
W.  Supply  Company  can  be  added  to  the  moneys  payable  to  Barnett 
as  trustee,  in  making  up  the  $25,000  minimum. 

[  1  ]  For,  assuming  the  contentions  of  appellants  as  to  each  of  these 
matters  to  be  sound,  and  that  as  a  result  thereof  and  but  for  the  promo- 
tion contract  of  1914,  Barnett  as  trustee  would  have  had  the  right 
to  terminate  all  of  appellee's  licenses  under  the  notices  of  December 
31,  1914,  inasmuch  as  Barnett's  total  earnings  on  appellee's  sales  in 
the  year  1914  were  less  than  $15,000,  we  are  of  the  opinion  that  the 
promotion  contract  operated  either  by  implied  agreement  or  by  waiver 
to  modify  the  earlier  contracts,  so  as  to  suspend  the  right  of  forfei- 
ture thereunder  for  failure  to  earn  the  minimum  royalty  until  the 
2,000,000  devices  should  have  been  sold. 

That  this  is  the  true  intent  and  meaning  of  the  promotion  contract 
is  apparent  from  its  provisions  whereby,  while  appellee  was  bound  to 
make  the  advances  up  to  $25,000,  its  right  of  reimbursement  to  the 
extent  of  $10,000  from  the  other  beneficiaries  was  dependent  upon 
the  sales  of  the  second  million  devices.  On  December  31,  1914,  the 
first  million  had  not  been  sold ;  if  appellee  could  then  have  been  de- 
prived of  its  selling  rights,  it  would  have  been  completely  at  the  mercy 
of  the  other  parties  for  the  amount  advanced  by  it  on  their  purely  con- 
ditional obligation  to  repay ;  if  they  should  thereafter  confine  the  sale 
of  the  Vaughan  device  to  the  Pennsylvania  road  or  push  the  P.  &  M. 
Company's  or  any  other  anchor,  the  contingent  obligation  might  never 
become  absolute;  appellee  would  be  disabled  not  only  from  reaping 
the  fruits  of  its  own  share  of  the  promotion  expenses,  but  also  from 
assisting  the  others  to  earn  the  fund  out  of  which  alone  its  claim  was 
payable.  Nor  can  the  other  parties  to  the  promotion  contract  now 
urge  that  appellee  was  obligated  under  the  Vaughan  contract  and  li- 
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cense  to  advertise  and  push  the  sale  of  this  device.  No  breach  of  this 
provision  has  ever  been  charged  against  appellee.  The  parties  evi- 
dently believed  that,  notwithstanding  appellee's  full  performance  of 
this  duty,  further  and  costlier  promotion  schemes  than  could  have  been 
demanded  from  appellee  alone  would  be  to  their  joint  advantage. 

It  is  clear  that,  in  view  of  the  heavy  competition  of  the  P.  &  M. 
Company's  device  for  several  years  past,  the  parties  had  in  mind  the 
possibility  of  decreased  sales  in  1914  and  were  endeavoring  by  the 
extra  expenditure  to  obviate  this  and  to  build  a  better  foundation  for 
large  future  profits.  While  the  promotion  contract  does  not  in  express 
terms  waive  the  minimum  sales  requirement,  the  fact  that  contrary  to 
the  first  draft  thereof,  under  which  the  2,000,000  devices  were  to  be 
sold  within  one  year,  the  final  agreement  fixes  no  time  limit  whatever 
for  their  sale,  clearly  evidences  an  intent  and  purpose,  on  which  ap- 
pellee had  a  right  to  rely,  that  it  could  continue  the  sale  of  the  Vaughan 
devices  exclusively,  except  only  as  to  the  M.  W.  Supply  Company  and, 
in  any  event,  until  the  2,000,000  should  have  been  sold. 

[2]  A  reserved  right  of  forfeiture  for  breach  of  an  obligation  may 
be  waived  before  breach  by  an  act  or  declaration  inducing  the  licensee 
to  continue  in  the  performance  of  its  obligations  and  upon  which  it 
was  reasonably  justified  in  relying  as  showing  an  intent  to  suspend 
the  exercise  of  the  right.  Whether,  therefore,  the  promotion  contract 
implicitly,  but  by  agreement,  and  on  the  considerations  therein  ex- 
pressed, modified  the  earlier  agreements,  or  merely  waived  the  bene- 
ficiaries' right,  if  any,  thereunder,  to  direct  thfe  termination  of  the 
licenses,  it  sufficed  to  prevent  a  forfeiture  for  failure  to  make  the 
minimum  sales  during  the  year  1914  and  until  the  2,000,000  devices 
should  have  been  sold. 

That  Bamett  was  not  a  party  to  the  promotion  contract  is  immaterial. 
While  he  had  certain  active  duties  as  trustee,  he  had  no  beneficial  in- 
terest in  the  matter,  and  was  at  all  times  expressly  subject  to  the  con- 
trol and  direction  of  the  beneficiaries.  His  termination  notices  state 
that  they  were  given,  as  under  the  contract  they  needs  must  have  been 
given,  pursuant  to  the  directions  of  his  beneficiaries.  Inasmuch,  how- 
ever, as  they  had  waived  the  right  of  termination,  their  direction  and 
his  notices  pursuant  thereto  must  be  deemed  to  be  of  no  legal  effect. 

It  is  contended  that  inasmuch  as  the  Vaughan  contract  of  1909,  while 
providing  for  an  exclusive  selling  license  to  appellee,  not  only  also  pro- 
vides for  a  selling  license  to  M.  W.  Supply  Company,  but  refers  to 
Barnett's  power  to  grant  other  licenses,  and  inasmuch  as  the  1909  li- 
cense from  Barnett  to  appellee  is  not  expressed  to  be  exclusive,  the 
license  of  April  1,  1915,  to  P.  &  M.  Company  was  properly  issued. 
The  several  clauses  of  the  1909  agreement  are,  however,  readily  recon- 
cilable on  the  only  fair  and  reasonable  interpretation  that  appellee's 
license  was  to  be  exclusive  except  only  as  to  Vaughan's  prior  licensee, 
M.  W.  Supply  Company,  and  that  Bamett's  power  to  grant  other 
licenses  is  exercisable  only  if  appellee's  license  should  revert  to  him  as 
provided  in  the  agreement ;  that  is,  on  appellee's  bankruptcy  or  cessa- 
tion of  business.  The  new  license  to  P.  &  M.  Company  must  therefore 
be  held  to  have  been  wrongfully  issued. 
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[3]  The  remedy  at  law  for  damages  is  entirely  inadequate.  The 
modified  exclusive  license  under  a  patent  is  a  unique  property  right, 
against  the  destruction  of  which  a  court  of  equity  will  give  protection 
by  injunctive  relief.  That  appellee  had  an  option  under  the  1913  agree- 
ment to  surrender  its  license  does  not  bar  its  remedy  in  equity.  As 
was  said  by  the  Supreme  Court  in  GufFey  v.  Smith,  237  U.  S.  101,  35 
Sup.  Ct.  526,  59  L.  Ed.  856,  in  reference  to  a  similar  defense  interposed 
to  a  suit  in  equity  by  an  oil  and  gas  lessee  against  his  lessor  and  a  sub- 
sequent lessee  with  notice : 

"This  is  not  a  suit  for  specific  performance.  Its  purpose  is  not  to  enforce 
an  executory  ccmtract  to  give  a  lease,  or  even  to  enforce  an  executory  promise 
in  a  lease  already  given,  but  to  protect  a  present  vested  leasehold.  •  •  ♦ 
We  think  this  option,  which  has  not  l)een  exercised  and  may  never  be,  is  not 
an  obstacle  to  the  relief  sought." 

The  decree  must  therefore  be  affirmed. 

On  Petition  for  Rehearing  and  Modification  of  Decision. 

On  this  motion,  attention  is  for  the  first  time  directed  to  the  fact 
that  the  decree  expressly  continues  the  temporary  injunction  in  force. 
Inasmuch  as  the  permanent  decree  gives  the  complainant  all  of  the  in- 
junctive relief  to  which  it  is  now  entitled,  the  broader  temporary  in- 
junction should  not  have  been  continued  but  dissolved. 

The  ambiguity  which  counsel  find  in  tlie  statement  that  the  promotion 
contract  operated  to  suspend  the  right  of  forfeiture  for  failure  to  earn 
the  minimum  royalty  until  the  2,000,000  devices  should  have  been  sold 
will  be  avoided,  and  our  views  more  clearly  expressed,  by  substituting 
therefor  the  following: 

**We  are  of  the  opinion  that  the  promotion  contract  operated,  either  by  im- 
plied agreement  or  by  waiver,  to  modify  the  earUer  contracts,  so  as  to  annul 
the  right  of  forfeiture  thereunder  for  failure  to  earn  the  minimum  royalty  in 
the  year  1914,  or  in  any  succeeding  year  while  the  2,000,000  devices  remaUi 
unsold." 

In  other  words,  the  promotion  contract  did  not  merely  suspend  the 
right  of  forfeiture  temporarily.  So  far  as  the  claimed  right  is  based  on 
the  failure  to  earn  the  minimum  annual  royalty  during  the  year  or 
years  in  question,  it  ended  it.  The  court,  therefore,  properly  enjoined 
Bamett  permanently  from  in  any  manner  treating  appellee's  rights  as 
terminated  by  or  under  the  notices  of  December  31,  1914. 

The  only  danger,  other  than  that  resulting  from  the  license  to  P.  & 
M.  Company,  alleged  in  the  bill  as  threatening  complainant's  right,  is 
that  arising  out  of  the  claimed  forfeiture  of  the  license  under  the  De- 
cember 31,  1914,  notices,  in  which  the  sole  ground  of  forfeiture  as- 
serted is  the  failure  to  earn  the  minimum  royalty  in  the  year  1914. 
There  is  no  charge  that  the  defendants  claim  any  other  breach  or  de- 
fault by  complainant  and  no  such  possible  claim  is  involved  in  this 
litigation.  Defendants,  therefore,  should  not  be  debarred  by  the  de- 
cree from  hereafter  making  such  a  claim  if  they  should  deem  it  tc  be 
well  founded.  The  decree,  in  addition  to  annulling  the  P.  &  M.  Com- 
pany license,  should  be  limited  to  restraining  the  defendants  from  giv- 
ing effect  to  these  notices. 
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That  portion  of  paragraph  numbered  "3"  of  the  decree  which,  after 
enjoining  the  defendants  from  treating  complainant's  hcense  as  ter- 
minated by  the  December  31,  1914,  notices,  adds,  "or  in  any  manner 
canceled  or  terminated  for  any  default  or  claimed  default  upon  the 
part  of  said  complainant  which  has  heretofore  occurred,"  should  be 
stricken  out. 

The  opinion  heretofore  filed  will  be  amended  as  indicated.  The  de- 
cree of  the  District  Court  will  be  modified,  by  substituting  the  word 
"dissolved"  for  the  word  "continued"  in  reference  to  the  preliminary 
injunctions,  and  by  striking  out  that  part  of  paragraph  numbered  "3" 
hereinabove  quoted. 

The  petition  for  rehearing  is  overruled,  and  the  decree,  as  modified, 
is  affirmed. 


(226  Fed.  941) 

WILLIAM  R  THROPP  &  SONS  CO.  v.  DE  LASKI  &  THROPP  CIRCULAR 

WOVEN  TIRE  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.     August  9,  1915.) 

No.  1928. 

1.  Patents  ^=s>d28 — ^VALiDrrr  and  Infbinoement — ^Tibe  Wrapping  Machine. 

Tlie  De  Laski  and  Thropp  patent,  No.  1,011,450,  for  a  tire  wrapping  ma- 
chine for  wrapping  automobile  tires  before  vulcanization,  held  the  Joint 
invention  of  the  patentees,  not  anticipated,  and  to  disclose  invention; 
also  infringed. 

2.  Patents  ^=»241 — Infringement — Additional  Function  of  Part. 

Infringement  is  not  avoided  by  the  fact  that  one  element  of  the  al- 
leged infringing  machine  performs  an  additional  function,  where  it  also 
performs  the  function  of  the  like  part  in  the  patented  machine  in  sub- 
stantially the  same  way. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §  3S0;  Dea  Dig. 
<S=>241.] 

3.  Patents  ^=»35 — Evidence  op  Invention — Practical  Success  of  Device. 

That  the  art  presented  problems,  and  that  the  device  of  a  patent  solved 
them,  and  has  gone  into  general  use,  and  produced  new  and  economical 
results,  si)eaks  for  its  inventive  character. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §  39;    Dec.  Dig. 

Utility,  extent  of  use,  and  commercial  success  as  evidence  of  inven- 
tion, see  note  to  Doig  v.  Morgan  Mach.  Co.,  59  C.  C.  A.  620.] 

4.  Patents  ^=»92 — ^Persons  Entitled  to  Patent — ^Joint  Inventors. 

A  patent  for  an  Invention  claimed  to  be  the  Joint  invention  of  two,  when 
In  truth  it  is  the  separate  invention  of  but  one,  cannot  be  issued  to  both, 
or,  if  issued,  Is  void  as  to  both ;  but  when  the  patent  is  for  a  combination 
of  mechanical  elements  as  a  whole,  and  not  for  its  separate  parts,  and 
some  of  such  parts  were  the  invention  of  one  and  some  of  the  other,  or 
when  one  had  a  general  conception  of  a  part,  but  the  other  devised  the 
nlechanism  to  carry  out  such  conception,  they  are  entitled  to  a  patent 
as  Joint  inventors. 

[Ed.  Note—For  other  cases,  see  Patents,  Cent  Dig.  §  124;  Dec.  Dig. 
<S=>92.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey;  Thos.  G.  Haight,  Judge. 

C=:>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
141  C.C.A.— 35 
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Suit  in  equity  by  the  De  Laski  &  Thropp  Circular  Woven  Tire  Com- 
pany against  the  William  R.  Thropp  &  Sons  Company.  Decree  for 
complainant,  and  defendant  appeals.    Affirmed. 

For  opinion  below,  see  218  Fed.  458. 

T.  Hart  Anderson,  of  New  York  City,  for  appellant. 
E.  Clarkson  Seward,  of  New  York  City,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of 
the  District  Court  of  the  United  States  for  the  District  of  New  Jersey, 
holding  valid  and  infringed  letters  patent  No.  1,011,450,  issued  on 
December  12,  1911,  to  the  De  Laski  &  Thropp  Circular  Woven  Tire 
Co(npany,  the  complainant,  upon  the  assignment  of  Albert  De  Laski 
and  Peter  D.  Thropp,  the  applicants.  De  Laski  &  Thropp  C.  W.  T.  Co. 
V.  Wm.  R.  Thropp  &  Sons  Co.  (D.  C.)  218  Fed.  458.  Infringement  is 
denied,  and  the  validity  of  the  patent  is  attacked,  first,  for  want  of 
invention,  and  second,  upon  the  claim  that  invention,  if  found  to  exist, 
is  not  the  joint  invention  of  the  patentees,  but  is  the  separate  invention 
of  one  of  them. 

[1]  The  patent  is  for  a  tire  wrapping  machine,  to  be  used  in  the  art 
of  making  automobile  tires.  Something  of  the  art  and  two  of  its  prob- 
lems, as  well  as  the  structure  and  function  of  the  machine  invented, 
must  be  known  before  the  questions  in  this  controversy  can  be  stated 
and  considered. 

Before  the  invention  of  the  machine  of  the  patent  in  suit,  one  of  the 
accepted  processes  in  the  manufacture  of  automobile  tires  was  the 
open  cure  process.  The  tire,  composed  of  fabric  and  plastic  rubber, 
was  built  up  on  a  core  or  iron  ring  designed  to  give  proper  form  to  its 
interior.  Mold  sections  or  iron  pressure  rings  were  placed  upon  its 
exterior  sides,  and  were  designed  to  impart  to  its  margins  their  well 
known  clincher  edges.  The  tire  was  then  compressed  into  shape  under 
great  pressure,  and  being  so  compressed  without  heat  or  chemical  ac- 
tion, the  process  was  known  as  the  "cold  press."  Upon  removal  from 
the  cold  press,  the  tire  had  a  tendency  to  expand. .  It  therefore  became 
necessary  to  restore  the  pressure  of  the  molds  upon  the  shaped  tire  be- 
fore subjecting  it  to  the  next  and  final  process  of  vulcanization. 

The  molds  did  not  cover  the  outer  periphery  or  tread  of  the  tire. 
That  part  was  confined  by  spirally  wrapping  the  tire  and  molds  with 
strips  of  muslin  or  other  fabric,  which,  being  porous,  admitted  moisture 
and  heat.  The  tire  thus  confined  was  then  subjected  to  a  vulcanizing 
process,  by  which  the  rubber  was  converted  from  its  plastic  into  the 
tough  elastic  condition  generally  observed  in  finished  automobile  tires. 

In  order  that  the  molds  might  properly  and  exactly  conform  to  the 
shape  the  tire  acquired  in  the  cold  press  and  to  prevent  expansion  dur- 
ing vulcanization,  it  was  necessary  that  the  molds  be  tightly  compressed 
upon  the  tire  while  being  wrapped.  This  compression  was  customarily 
attained  by  means  of  bolts  or  clamps,  and  the  tires  were  wrapped  by 
hand,  the  compression  and  the  wrapping  constituting  two  separate  steps 
in  the  manufacture  of  the  tire.    There  was  therefore  presented  by  the 
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art,  two  problems,  one  to  find  a  method  to  obtain  the  necessary  com- 
pression otherwise  than  by  bolts  and  clamps,  and  to  find  a  method  by 
which  the  tire  might  at  the  same  time  be  wrapped  more  firmly,  uni- 
formly and  speedily  than  by  hand. 

Tire  wrapping  machines  are  old  in  the  art.  It  is  contended  by  the 
complainant,  however,  that  a  tire  wrapping  machine  which  dispensed 
with  the  preliminary  compression  by  bolts  and  clamps,  and  itself  exert- 
ed the  requisite  compression  at  the  time  the  tire  was  being  wrapped, 
was  first  produced  under  the  patent  in  suit. 

The  structure  of  the  patent  in  suit  may  be  described  in  three  parts.- 
The  first  is  a  table  supported  by  several  legs.  On  its  flat  surface  are 
mounted  three  or  more  rollers  vertically  placed.  These  rollers  are  not 
positively  driven,  but  are  so  disposed  as  to  retain  the  annular  tire  with- 
in the  space  which  they  surround.  Their  function  is  to  prevent  the 
horizontal  displacement  of  the  tire  in  its  rotary  movement.  Mounted 
upon  the  table  are  three  or  more  rollers  horizontally  disposed,  which 
are  positively  driven  by  shafts  descending  diagonally  towards  the  cen- 
ter and  base  of  the  table,  where  they  are  engaged  by  gears  from  which 
they  receive  their  power.  Upon  the  second  set  of  rollers  thus  positively 
driven,  rests  the  tire,  and  by  these  rollers  the  tire  is  g^ven  its  rotary  mo- 
tion when  being  wrapped.  This  is  the  first  part  of  the  patented  ma- 
chine. 

The  second  part  is  its  superstructure,  the  shape  of  which  suggests  a 
huge  letter  copying  press.  It  consists  of  a  very  heavy  tripod,  suspend- 
ed between  supports  built  upon  and  extending  above  the  table.  Upon 
the  apex  of  the  tripod  are  means  to  exert  downward  pressure  of  the 
entire  body,  very  similar  to  the  wheel  and  screw  used  for  that  purpose 
in  a  letter  copying  press.  Upon  the  lower  extremities  of  the  tripod  are 
rollers.  These  form  the  third  set  of  rollers.  Like  those  used  to  pre- 
vent horizontal  dislodgment,  these  rollers  are  not  positively  driven. 
Their  function  is  to  prevent  vertical  dislodgment,  while  the  function  of 
the  whole  superstructure  is  the  compression  of  the  molds  upon  the  tire 
by  pressure  from  the  tripod  exerted  by  the  means  provided  as  well  as 
by  its  own  weight,  at  the  time  the  tire  is  being  wrapped.  This  part  of 
the  machine  disposes  of  the  necessity  of  clamping  the  molds  to  the  tire 
by  bolts  before  wrapping. 

The  third  part  of  the  machine  is  that  which  performs  the  function 
of  wrapping.  It  consists  of  an  annulose  structure  with  its  vertical  axis 
at  right  angles  to  the  flat  surface  of  the  table  and  likewise  at  right 
angles  to  the  horizontal  axis  of  the  annular  tire.  Cut  in  the  inner  curve 
of  this  metallic  annulus  is  a  race-way,  and  in  the  race-way  is  what  is 
termed  a  shuttle,  but  what  in  fact  is  an  interior  annular  structure, 
which  revolves  and  speeds  itself  around  and  within  the  grooves  of  the 
race-way.  Upon  the  shuttle  is  attached  a  bobbin  with  a  spool  of  muslin. 
When  the  tire  is  horizontally  placed  upon  the  surface  of  the  table,  it 
gains  admission  within  the  vertical  circle  of  the  annular  shuttle  by 
means  of  a  gate,  which  may  be  opened  and  closed.  When  this  is  done, 
the  tire  encircles  the  shuttle  and  the  shuttle  encircles  the  tire,  and  they 
bear  the  same  relation  to  one  another  as  links  of  a  chain.  When  the 
muslin  from  the  bobbin  is  attached  to  the  tire  and  the  machine  started. 
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several  things  happen.  The  positively  driven  rollers  rotate  the  tire  up- 
on the  flat  surface  of  the  table.  The  vertically  disposed  rollers  prevent 
the  tire  dislodging  horizontally,  and  the  upper  set  of  rollers  connected 
with  the  tripod  prevent  the  tire  dislodging  vertically.  Thus  the  first 
set  of  rollers  gives  motion  to  the  tire,  and  the  second  and  third  set  of 
rollers  keep  the  tire  in  place,  while  the  tripod,  with  its  weight  of  many 
hundred  pounds  and  means  to  exert  additional  pressure,  compresses 
the  molds  upon  the  tire  as  they  are  being  wrapped.  The  annular  shut- 
tle revolving  in  its  race-way  at  a  right  angle  to  the  tire  as  it  is  horizon- 
tally moved  in  its  circular  course  upon  the  table,  wraps  the  tire  with  the 
fabric  fed  from  the  bobbin,  and  wraps  it  tightly  by  means  of  the  tension 
exerted  by  a  tension  device  connected  with  it.  When  the  tire  is  entirely 
wrapped,  the  gate  of  the  shuttle  is  opened  and  the  tire  removed  from 
the  table,  ready  to  be  vulcanized.  This  part  of  the  machine  disposes  of 
the  disadvantage  of  wrapping  tires  by  hand. 

The  structure  and  the  function  of  the  defendant's  alleged  infringing 
machine  are  so  nearly  identical  with  those  of  the  machine  of  the  patent 
in  suit,  that  if  the  patent  is  found  valid,  infringement  must  exist. 

The  only  substantial  difference  between  the  two  machines  is,  that 
in  the  defendant's  machine  more  than  one  strand  of  fabric  is  wound  at 
the  same  time,  and  the  upper  rollers  are  positively  driven.  The  con- 
tention of  the  defendant  is  that  its  upper  rollers  connected  with  the 
tripod  superstructure,  have  a  function  different  from  that  of  the  rollers 
similarly  situated  in  the  complainant's  machine ;  that  the  function  of 
its  upper  rollers  is  to  assist  the  under  rollers  to  rotate  the  tire,  made 
necessary  by  the  double  winding  feature  of  its  machine ;  that  the  func- 
tion of  compressing  the  tire  in  its  molds,  when  being  wrapped,  is  not 
present  in  its  machine ;  and  that  its  mechanism  is  not  employed  to  pre- 
vent vertical  dislodgment  of  the  tire,  because  the  double  winding  fea- 
ture of  its  device  prevents  such  dislodgment.  It  is  upon  a  difference 
of  function  rather  than  upon  a  difference  in  structure  that  the  defend- 
ant bases  its  defense  of  non-infringement. 

[2]  Our  view  of  the  testimony  and  our  findings  of  fact  upon  the 
issue  of  infringement  are  in  accord  with  those  of  the  learned  trial 
judge.  We  are  satisfied  that  the  evidence  discloses  that  the  upper  roll- 
ers, weight  and  mechanism  of  the  superstructure  of  the  complainant's 
machine  perform  the  two-fold  function  of  preventing  vertical  dislodg- 
ment and  the  expansion  of  the  tire  in  the  process  of  being  wound.  If 
the  upper  rollers  and  the  superstructure  of  the  defendant's  machine 
perform  the  same  functions,  it  is  certain  that  they  perform  them  in 
substantially  the  same  way,  and  the  fact  that  the  upper  rollers  of  the 
defendant's  machine  may  perform  an  additional  function  in  assisting 
the  lower  rollers  to  rotate  the  tire,  does  not  negative  infringement. 
Powell  V.  Leicester  Mills  Co.,  108  Fed.  386,  47  C.  C.  A.  416  (C.  C.  A. 
3d  Cir.) ;  Washer  Co.  v.  Cramer,  169  Fed.  629,  95  C.  C.  A.  157  (C.  C, 
A.  3d  Cir.). 

In  discussing  the  pressure  function  of  the  mechanism  of  the  defend- 
ant's machine,  the  learned  trial  judge  said : 

"The  evidence  demonstrates  that  the  actual  pressure  exerted  on  the  npper 
set  of  roUers  of  such  of  the  defendant's  machines  In  actual  use  as  were 
discussed  in  the  evidence,  is  greater  than  that  exerted  on  the  plaintiff's 
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machines  in  actual  use,  and  much  more  than  necessary  to  insure  a  proper 
feed.  From  this  it  appears  the  upper  set  of  rollers  of  the  defendant's  ma- 
chine are  capable  of  performing  the  same  functions  as  those  of  the  plain- 
tiff's. If  the  only  function  of  the  upper  set  of  rollers  of  the  defendant's  ma- 
chine is  to  assist  in  the  feeding  (rotating)  of  the  tire,  it  is  difficult  to  see 
why  it  has  been  found  necessary  by  those  actually  using  the  machine  to  em- 
ploy so  great  a  pressure.  During  the  progress  of  the  trial,  I  examined  in 
comimny  with  counsel  of  the  respective  parties  and  some  of  the  witnesses, 
certain  of  the  plaintiff's  and  defendant's  machines  which  were  in  actual  use. 
One  of  the  latter  was  being  and  had  been  for  some  time  used  v>ithout  the 
upper  set  of  rollers  being  positively  driven,  because  the  mechanism  for  driv- 
ing them  had  become  broken.  When  the  tire  was  placed  in  this  machine  for 
wrapping,  the  upper  set  of  rollers  was  pressed  down  upon  it  and  practically 
the  same  pressure  used  as  on  the  machine  with  the  driven  rollers.  The 
only  evidence  as  to  whether  this  machine  worked  properly  is  to  the  effect  that 
it  did." 

Under  the  claims  of  the  patent  in  suit,  the  pressure  of  the  superstruc- 
ture of  the  machine  performs  functions  essential  to  the  purpose  for 
which  the  machine  was  invented,  namely,  the  prevention  of  vertical 
dislod^ent  and  the  compression  of  the  tire  in  its  molds  at  the  time  of 
wrapping.  From  the  evidence,  as  well  as  from  the  observation  of  the 
learned  trial  judge,  it  is  equally  clear  that  the  mechanism  of  the  super- 
structure of  the  defendant's  machine  performs  precisely  the  same  func- 
tions and  in  substantially  the  same  way,  and  therefore,  if  the  patent 
is  valid,  infringement  exists. 

Upon  the  two  defenses  directed  to  the  validity  of  the  patent,  the  first 
is  that  the  machine  of  the  patent  lacks  invention,  that  it  is  the  product 
merely  of  mechanical  skill,  and  that  it  contributes  nothing  to  the  art. 

In  citing  machines  claimed  to  be  anticipations  of  the  machine  of 
the  patent  in  suit,  the  defendant  has  not  restricted  itself  to  the  art 
of  wrapping  automobile  tires,  but  maintains,  with  some  force,  that  the 
art  to  which  the  machine  of  the  patent  in  suit  is  claimed  to  be  a  con- 
tribution, is  that  of  wrapping  any  annular  body,  the  problem  of  wind- 
ing an  annulus  or  an  unbroken  circle  being  in  every  instance  similar. 

Letters  patent  No.  344,273,  issued  to  D.  Heer,  June  22,  1886,  pre- 
sents a  mechanism,  which,  in  our  opinion,  more  nearly  approaches  an 
anticipation  of  the  invention  of  the  patent  in  suit  than  any  other  cited. 
The  invention  comprises  a  machine  for  wrapping  small  rings  of  from 
one  to  two  inches  in  diameter  with  fibrous  strands,  such  as  are  used 
on  window  curtain  cords.  The  machine  is  a  very  small  device.  It  has 
one  feed  wheel  positively  driven.  The  annular  body  or  ring  to  be 
covered  rests  upon  the  feed  wheel,  its  periphery  bearing  against  an 
outwardly  extending  flange  or  guard.  The  ring  is  held  in  position 
by  a  wheel,  upon  which  pressure  is  exerted  by  a  spring.  The  shuttle 
rotates  in  a  bearing 'and  carries  a  bobbin  or  spool  which  wraps  the 
thread  or  strands  about  the  ring.  It  is  contended  that  the  Heer  ma- 
chine contains  everything  that  is  contained  in  the  machine  of  the  pat- 
ent in  suit,  stress  being  laid  upon  the  presence  of  the  upper  pressure 
wheel,  employed,  as  it  is  contended,  for  exactly  the  same  purpose  as 
the  superstructure  of  the  machine  of  the  patent  in  suit,  and  that  the 
differences  between  the  machine  of  the  patent  in  suit  and  the  machine 
of  the  Heer  patent  are  merely  in  size  and  weight  and  multiplication  of 
parts.     The  differences  between  the  two  machines  are  readily  seen 
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when  considered  with  respect  to  the  difference  in  the  annular  bodies 
intended  to  be  wrapped  by  them.  The  Heer  patent  is  silent  as  to  the 
purpose  of  the  upper  wheel,  but  the  inventor  testified  that  it  was  to 
produce  proper  f  rictional  engagement  with  the  body  to  be  wrapped  so 
as  to  maJke  it  revolve.  In  the  machine  of  the  Heer  patent,  no  mech- 
anism was  supplied  or  intended  to  hold  together  and  compress  the 
several  parts  of  an  annulus,  such  as  the  core,  the  tire,  and  the  molds. 
The  pressure  exerted  by  the  upper  wheel  was  intended  to  be  appHed 
to  a  solid  and  unbroken  annulus,  and  merely  to  produce  f  rictional  en- 
gagement. It  did  not  hold  together  separate  parts  of  an  annulus.  The 
mere  enlargement  of  the  Heer  machine  to  a  size  sufficient  to  wrap  an 
automobile  tire  would  not  produce  a  machine  that  would  wrap  and 
at  the  same  time  hold  together  a  tire  and  its  core  and  molds.  The 
reconstruction  of  the  Heer  machine  in  order  that  it  might  simultaneous- 
ly compress  and  wrap  a  tire  would  involve  invention  equal  to  that 
claimed  by  the  patent  in  suit.  We  are  therefore  of  opinion  that  the 
invention  of  the  Heer  patent  is  not  an  anticipation  of  the  invention  of 
the  patent  in  suit. 

Letters  patent  No.  801,287,  granted  to  Whittlesey,  1905,  for  a  ma- 
chine for  taping  coils,  and  letters  patent  No.  351,583  to  Dixon,  1886, 
for  a  machine  for  wrapping  coils  or  bundles  of  wire,  embody  many  of 
the  features  of  the  claims  of  the  patent  in  suit,  but  there  is  absent  in 
the  machine  of  each  patent,  the  essential  and  efficient  feature  of  the 
superstructure  with  its  function  of  exerting  pressure  claimed  by  the 
patent  in  suit. 

Letters  patent  337,230  to  Bean,  1886,  and  letters  patent  379,754  to 
Bagley  and  Hainsworth,  1888,  were  granted  for  machines  for  rolling 
car  wheels.  They  were  not  introduced  in  evidence  as  anticipations  of 
the  patent  in  suit,  as  they  were  neither  adapted  nor  intended  to  wrap 
a  tire  or  other  annular  body.  They  were  introduced  to  show  that  cer- 
tain of  the  pressure  elements  employed  by  De  Laski  and  Thropp  are 
found  in  another  art.  This  may  be  true,  but  it  does  not  destroy  the 
patentee's  claim  to  an  invention  of  a  combination  of  those  and  other 
elements. 

Letters  patent  No.  840,642  to  Miller,  1907,  are  for  a  machine  for 
wrapping  tires,  and  were  confidently  cited  as  an  anticipation.  The 
machines  of  the  two  patents  are  radically  different.  The  machine  of 
the  Miller  patent  has  no  superstructure  to  exert  vertical  pressure  for 
the  double  functions  which  appear  throughout  the  specifications  and 
claims  of  the  De  Laski  and  Thropp  patent  as  its  essential  and  cardinal 
principal.  It  not  only  lacks  these  functional  elements,  but  is  so  dif- 
ferently constructed  as  to  indicate  that  Miller  had  no  conception  of 
them. 

The  machine  for  wrapping  tires  as  early  as  1905  in  the  plant  of  the 
Goodyear  Company  was  cited  as  an  anticipation.  The  machine  of  the 
Goodyear  Company  possesses  many  features  in  common  with  the  ma- 
chine of  the  patent  in  suit,  acquired  alike  from  the  prior  art.  The 
Goodyear  machine,  however,  differs  in  numerous  features  from  the 
machine  of  the  patent  in  suit.  There  is  absent  the  superstructure  means 
for  exerting  pressure  on  the  tire  and  molds  while  being  wrapped,  which 
means  is  the  important  feature  of  all  the  claims  in  suit 
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[3]  We  are  of  opinion  that  the  machine  of  the  patent  in  suit  consists 
of  much  more  than  refinements  in  mechanism.  Certain  features  of 
the  structure  and  certain  of  the  elements  of  the  De  Laski  and  Thropp 
machine  are  found  here  and  there  in  the  prior  art.  It  may  be  that 
De  Laski  and  Thropp  knew  of  their  existence,  and  reached  back  into 
the  art  and  appropriated  them  to  their  own  use,  but  in  employing  these 
old  features  and  elements,  the  patentees  used  them  in  a  new  combina- 
tion and  produced  by  that  combination  a  new  and  useful  result  not 
theretofore  attained.  Wrapping  an  annulus  by  a  mechanism  of  an  an- 
nular shuttle  was  old,  but  wrapping  an  annulus  that  was  made  up  of 
several  loose  and  separate  parts  which  had  to  be  compressed  and  held 
tightly  together  while  being  wrapped  was  a  new  problem,  and  we  find 
nothing  before  the  invention  of  the  patent  in  suit  that  either  attempted 
or  accomplished  its  solution.  Whether  such  mechanism  constituted  an 
inventive  advance  in  the  art  depends  less  upon  the  prior  use  of  the 
separate  elements  than  upon  the  new  and  useful  results  that  have  been 
produced  by  employing  those  elements  in  a  combination  not  before 
made.  The  fact  that  the  art  presented  problems  and  that  the  device 
of  the  patent  solved  them,  as  well  as  the  fact  that  the  device  has  gone 
into  general  use  and  has  produced  new  and  economical  results,  speaks 
for  its  inventive  character.  Smith  v.  Goodyear  Dental  Vulcanite  Co., 
93  U.  S.  486,  23  L.  Ed.  952 ;  Magowan  v.  New  York  Building  Co., 
141  U.  S.  332,  343,  12  Sup.  Ct.  71,  35  L.  Ed.  781;  Potts  v.  Creager, 
155  U.  S.  597,  609,  15  Sup.  Ct.  194,  39  L.  Ed.  275. 

Each  claim  of  the  patent  attacked  in  this  suit  is  for  a  combination 
of  elements.  No  claim  is  for  a  separate  element  in  the  combination. 
In  each  combination  claim  is  contained  the  elements  comprised  in  the 
superstructure  of  the  machine,  the  double  function  of  which  is  the 
prevention  of  vertical  dislodgment  of  the  tire  and  the  compression  of 
the  tire  under  great  weight  while  being  wrapped.  As  each  claim  is 
for  a  combination,  and  as  these  elements  are  in  each  claim,  we  approve 
the  conclusion  of  the  learned  trial  judge  in  holding  each  claim  in  suit 
to  be  valid. 

[4]  So  much  stress  has  been  laid  upon  the  defense,  that  if  patent- 
able invention  be  found  in  the  patented  device,  it  was  not  the  joint 
invention  of  the  patenteees  but  was  the  separate  invention  of  one  of 
them,  we  feel  inclined  to  state  our  conclusions  at  a  length  greater 
than  the  substance  of  the  contention  warrants. 

A  patent  for  an  invention  claimed  to  be  the  joint  conception  or  in- 
vention of  two,  when  in  truth  it  is  the  separate  invention  of  but  one, 
cannot  be  issued  to  both,  or,  if  issued,  is  void  as  to  both.  Royei* 
V.  Coupe  (C.  C.)  29  Fed.  358;  Welsbach  Light  Company  v.  Cosmo- 
politan Gas  Light  Company  (C.  C.)  100  Fed.  648;  Stewart  v.  Tenk 
(C.  C.)  32  Fed.  655;  De  Laval  v.  Vermont,  135  Fed.  772,  68  C.  C.  A. 
474.  It  is,  therefore,  a  legal  defense  in  a  suit  upon  a  patent  for  a 
joint  invention,  to  show  that  the  invention  for  which  the  patent  was 
issued  was  the  conception  or  invention  of  but  one  of  the  patentees. 
Applying  the  general  principle  of  this  defense  to  the  case  under  con- 
sideration, it  is  claimed  by  the  defendant  that  the  subject  matter  of 
the  patent  in  suit  was  not  the  joint  invention  of  De  Laski  and  Thropp, 
but  was  the  sole  invention  of  Thropp;   that  the  conception  was  his. 
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and  that  De  Laski  was  employed  by  him  as  a  draftsman  simply  to  de- 
sign and  mechanically  develop  his  inventive  ideas. 

If  there  is  merit  in  this  defense,  it  must  be  found  in  the  testimony 
of  Thropp,  who  testified  concerning  the  development  of  the  invented 
machine  and  the  measure  and  character  of  the  contribution  to  the 
invention  made  by  De  Laski  and  himself.  Thropp  said  that  he  de- 
signed most  of  the  machine,  and  De  Laski  designed  some  of  it;  that 
most  of  the  machine  was  his,  that  De  Laski  designed  the  tension  on 
the  bobbin,  placing  at  angles  the  shafts  carrying  the  pinions,  and  the 
shape  of  the  tripod  which  produced  the  pressure.  He  claimed,  how- 
ever, that  the  idea  of  exerting  pressure  upon  the  tire  when  being 
wrapped  was  his  own. 

In  propounding  and  answering  questions  that  bear  upon  De  Laski*s 
and  Thropp's  contributions  to  the  invention,  the  word  "designed"  was 
uniformly  used  by  Thropp  and  counsel,  but  in  using  that  word,  it  is 
evident  that  they  meant,  "conceived"  or  "invented,"  and  that  none 
used  the  word  in  the  sense  in  which  it  is  used  by  draftsmen.  The 
testimony  shows  clearly  that  De  Laski  invented  the  means  for  driving 
the  lower  set  of  rollers  that  rotate  the  tire ;  the  tripod  to  which  wa; 
attached  the  upper  set  of  rollers  and  which  exerted  the  pressure  con- 
ceived to  be  required ;  and  the  tension  on  the  bobbin. 

The  subject  matter  of  the  patent  in  suit  is  a  machine  which  is  a 
combination  of  mechanical  elements.  The  thing  sought  to  be  accom- 
plished by  this  combination  is  the  wrapping  of  a  tire  when  the  tire 
is  set  in  its  molds  and  held  there  under  great  and  continuous  pressure. 

The  claims  of  the  patent  which  are  in  litigation  are  not  for  the  ele- 
ments of  the  machine  but  are  all  directed  to  the  machine  as  a  whole. 
The  driven  rollers  supporting  and  rotating  the  tire  while  it  is  being 
wrapped  are  present  as  elements  in  every  claim  in'  suit.  Thropp  con- 
ceived the  idea  that  the  tire  should  be  rotated,  and  De  Laski  invented 
the  means  incorporated  in  the  machine  for  the  purpose  of  driving 
the  lower  set  of  rollers,  which  rotated  the  tire.  Thropp  conceived 
the  idea  of  exerting  pressure  upon  the  tire  and  its  molds  when  being 
wrapped,  and  De  Laski  invented  the  tripod  support  for  exerting  the 
pressure  during  that  operation.  This  feature  is  also  an  element  in 
each  of  the  claims  in  suit. 

Before  tires  were  subjected  to  the  vulcanizing  process,  they  were 
required  to  be  wrapped  with  a  porous  fabric  and  to  be  tightly  wrapped. 
De  Laski  improved  the  bobbin  and  invented  the  means  for  exerting 
tension  on  tlie  wrapper  as  it  was  wound  around  the  tire  and  its  molds. 
The  successful  accomplishment  of  the  things  intended  to  be  done  by 
the  machine,  depended  largely  upon  the  tightness  with  which  the  tire 
was  wrapped,  and  the  efficiency  of  the  machine  depended  correspond- 
ingly upon  the  tension  device  "designed"  or  invented  by  De  Laski, 
which  appears  in  each  claim  in  suit,  except  possibly  claim  20.  None 
of  the  elements  attributed  to  De  Laski  is  the  subject  of  an  independ- 
ent claim,  nor  does  anyone  constitute  an  independent  invention  separate 
and  distinct  from  the  invention  as  a  whole.  A  tire  wrapping  machine 
without  means  to  rotate  the  tire  and  molds  and  without  means  to  hold 
the  same  compressed  together  and  in  place  while  they  are  being  wrap- 


Digitized  by  VjOOQIC 


ENGINEER  CO.  V.  HOTEL  ASTOB  553 

ped,  and  without  a  tension  on  the  bobbin  to  tighten  the  wrapping 
tape,  would  not  be  a  tire  wrapping  machine,  or  at  least  a  tire  wrapping 
machine  of  the  comprehensive  type  which  De  Laski  and  Thropp 
sought  to  make  and  which  together  they  developed. 

In  a  machine  containing  as  many  elements  as  this  one,  it  is  not  to 
be  thought  nor  by  the  law  required,  that  the  inventive  conceptions  of 
two  inventors  shall  develop  simultaneously.  One  may  conceive  a  gen- 
eral or  imperfect  outline  of  an  entirely  novel  thing,  which,  without 
the  conception  of  another  developing  it  and  giving  it  body,  might 
never  amount  to  invention ;  but  if  the  conceptions  of  one  supplement 
and  complement  the  conceptions  of  the  other,  the  result  might  be 
invention  and  therefore  joint  invention.  "When  a  claim  covers  a 
series  of  steps  or  a  number  of  elements  in  a  combination,  the  invention 
may  well  be  joint,  though  some  of  the  steps  or  some  of  the  elements 
may  have  come  as  the  Siought  of  but  one.*'  Quincey  v.  Krause,  151 
Fed.  1012,  1017,  81  C.  C.  A.  290;  American  v.  Wood  (C.  C.)  189 
Fed.  391,  395.  In  this  case  we  do  not  have  to  resolve  doubts  in 
favor  of  the  patent  under  the  rule  which  requires  unquestionable  proof 
that  joint  patentees  are  not  joint  inventors.  United  Shirt  &  Collar  Co. 
v.  Beattie,  149  Fed.  736,  741,  79  C.  C.  A.  442;  Butler  v.  Bainbridge 
(C.  C.)  29  Fed.  142,  143;  Priestley  v.  Montague  (C.  C.)  47  Fed. 
650,  651.  We  are  entirely  satisfied  that  while  Thropp  first  conceived 
the  idea  of  wrapping  a  tire  under  pressure,  his  idea  was  in  part  de- 
veloped by  De  Laski,  and  that  De  Laski's  ideas  and  contributions  were 
so  essential  and  were  so  related  to  the  conception  of  Thropp  that, 
without  them,  Thropp  alone  would  not  have  produced  the  invention 
for  which  the  patent  was  issued.  We  are  therefore  of  opinion  that 
the  invention  is  a  joint  invention  and  is  valid 

The  decree  below  is  affirmed. 


(226  Fed.  949) 

ENGINEER  CO.  V.  HOTEL  ASTOR  et  aL* 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  22, 1915.) 

No.  251. 

Patents  ^=>328 — Validity  and  Infringement— Draft  Regulator  for  Fur- 
naces. 

The  McLean  patents,  Nos.  817,438  and  826,349,  for  an  apparatus  and 
method  of  regulating  furnaces  by  what  Is  now  known  as  the  "balanced 
draft'*  system,  In  which  the  draft  entering  below  the  fire  box  and  the 
damper  opening  Into  the  flue  are  automatically  and  synchronously  con- 
trolled, held  not  anticipate,  valid,  and  Infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree,  finding  infringe- 
ment of  two  patents.  Both  patents  relate  to  the  regulation  of  boiler 
furnaces  by  what  is  now  known  as  the  ^'balanced  draft"  system.    The 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
*For  opinion  on  petition  for  rehearing,  see  226  Fed.  1024,  141  C.  C.  A.  665. 
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patentee  Embury  McLean  filed  an  original  applicatibn  May  23,  1904, 
covering  a  method  and  apparatus;  under  the  requirements  of  the 
Patent  Office  this  resulted  in  two  patents.  No.  817,438,  issued  April, 
10,  1906,  for  the  apparatus  and  No.  826,349  issued  July  17,  1906. 
Both  patents  naturally  describe  the  same  mechanism  and  mode  of 
operation.  The  opinion  of  the  District  Judge  will  be  found  in  226 
Fed.  779. 

Benjamin  Phillips  and  George  E.  Stebbins,  both  of  Boston,  Mass. 
(Bertram  L.  Fletcher,  of  New  York  City,  of  counsel),  for  appellants. 

J.  Edgar  Bull  and  Geo.  E.  Cruse,  both  of  New  York  City,  for  ap- 
pellee. 

Before  LACOMBE,  WARD,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  We  are  entirely  satisfied  to  sustain  the 
decree  on  the  opinion  of  Judge  Hough,  which  very  clearly  and  ac- 
curately describes  McLean's  contribution  to  the  art,  with  its  auto- 
matic synchronous  control  and  regulation  of  both  ends  of  the  draft 
which  enters  below  the  fire  box  and  leaves  through  the  chimney-stack. 

Some  reference,  however,  should  be  made  to  the  Peck  British  patent 
11,033  of  1893,  which  is  not  discussed  in  the  opinion  of  the  District 
Judge  for  the  obvious  reason  that  defendant's  experts  evidently  con- 
sidered it  of  no  particular  importance,  dismissing  it  with  the  state- 
ment, in  a  half-dozen  lines,  that  it  "makes  a  suggestion  as  to  the  in- 
itial pressure  in  the  combustion  chamber."  In  this  court,  however, 
it  is  the  item  of  prior  art  mainly  relied  on  in  the  argument  as  show- 
ing anticipation.  We  find  this  argument  wholly  unpersuasive.  Peck 
mounts  the  blower  fan  and  the  exhaust  fan  on  the  same  shaft  so 
that  they  move  synchronously;  but  since  he  shows  them  both  of  the 
same  size,  and  since  the  evidence  shows  that  the  volumes  they  have 
to  deal  with  do  not  remain  constant,  manifestly  they  will  not  accom- 
plish the  desired  result.  Appellant's  counsel  contends  that  the  ordi- 
nary skilled  workman  in  this  art  would  know  that  fans  should  be 
differently  proportioned.  Whether  or  not  the  skilled  workman  would 
know  this  the  testimony  does  not  inform  us ;  but  if  he  did  and  if  he 
made  the  change  of  proportions,  he  would  still  come  short  of  doing 
what  McLean  did,  viz.,  securing  a  range  of  variations  which  would 
operate  efficiently  under  substantially  all  the  varying  rates  of  com- 
bustion which  may  call  for  control. 

The  Darrin  &  McLean  patent.  No.  690,931,  was  also  strongly  re- 
lied on  in  the  argument  as  an  anticipation.  Although  these  patentees 
appreciated  the  problem  and  supposed  they  had  solved  it  the  testi- 
mony shows  that  apparatus  constructed  in  accordance  with  the  specifi- 
cations of  that  patent  failed  to  solve  the  problem.  The  main,  cause  of 
its  failure  was  that  it  did  not  handle  intermediate  and  changing  con- 
ditions of  combustion  for  the  reason  that  the  dampers  relied  on  for 
control,  as  complainant's  counsel  expresses  it,  "flopped  open  or  flopped 
shut."  We  do  not  find  in  the  Darrin  McLean  patent  any  warrant  for 
the  modifications  of  structure,  which  appellant  contends  would  make 
the  device  operative,  and  therefore  think  it  unnecessary  to  discuss 
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the  arguments  pro  and  con  as  to  whether  the  modifications  would 
accompHsh  the  result  obtained  with  an  apparatus  constructed  in  con- 
formity with  the  patent  in  suit. 
The  decree  is  affirmed,  with  costs. 


(227  Fed.  1) 

SIBRAY,  Immigrant  Inspector,  et  al.  v.  UNITED  STATES  ex  reL 
YEE  YOK  YEB. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    November  3,  1915.) 

No.  1999. 

1.  Habeas  Corpus  ^=>4 — Natube  and  Scope  of  Proceeding. 

A  habeas  corpus  proceeding  cannot  be  made  to  perform  the  function  of 
a  writ  of  error,  but  only  to  examine  Into  the  power  and  authority  of  the 
court  to  act,  and  not  the  correctness  of  Its  conclusions. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  CJent.  Dig.  §  4;  Dec. 
Dig.  <S=5>4.] 

2.  Aliens  ^=»54 — ^Pboceedinos  fob  Deportation — Review  by  Courts. 

The  action  of  immigration  officials  in  ordering  the  deportation  of  aliens 
under  Immigration  Act  Feb.  20,  1907,  c.  1134,  §§  20,  21,  34  Stat  904,  905 
(Comp.  St.  1913,  §§  4269,  4270),  Is  reviewable  by  the  courts  only  so  far  as 
to  determine  whether  they  acted  within  the  scope  of  their  authority  and 
the  fairness  of  their  proceedings. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  §  112;  Dec.  Dig. 
<S=>54.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania;    W.  H.  Seward  Thomson,  Judge. 

Habeas  corpus  on  petition  of  Yee  Yok  Yee,  next  friend  and  on 
behalf  of  Yee  Kong,  against  W.  W.  Sibray,  Immigfant  Inspector,  and 
others.     Writ  granted,  and  defendant  brings  error.     Reversed. 

The  following  is  the  opinon  of  the  District  Judge : 

This  is  a  writ  of  habeas  corpus,  Issued  on  the  petition  of  Yee  Yok  Yee,  next 
friend  and  on  behalf  of  Yee  Kong,  who  is  confined  in  the  Allegheny  county 
jalL  The  facts  of  the  case,  as  they  appear  in  this  record  and  as  disclosed  by 
the  testimony,  are  as  follows: 

Yee  Kong  was  bom  in  China,  and  at  the  age  of  20  years  arrived  in  the 
United  States  at  the  port  of  San  Francisco,  Cal.,  on  the  steamship  Siberia, 

^=»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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landing  on  October  31,  1913.    On  his  entry  a  certificate  was  issued  to  him  by 
the  immigration  officer  in  charge  in  the  following  form: 

"Name.  Tee  Kong.  'T>escriptlon. 

"Age,  20.    Height,  5  ft.  5  in. 
"Occupation,  student,  San  Francisco,  Cal. 

"Admitted  as  son  of  official.  13013/6-8  S.  S.  Siberia,  October  31st,  1913. 
"[This  is  followed  with  some  marks  of  identification.] 
"Issued  at  the  port  of  San  Francisco,  Cal.,  this  28th  day  of  November,  1913. 
"[Seal]  Samuel  W.  Backus, 

"Immigration  Oflicial  in  Charge." 

On  the  face  of  the  certificate  ia  a  photograph  of  the  alien.  On  the  reverse 
side  it  is  certified  that  the  person  named  and  described  on  the  reverse  side  has 
l)een  regularly  admitted  to  the  United  States  as  of  the  status  indicated, 
whereof  satisfactory  proof  has  been  submitted. 

About  14  months  later,  to  wit,  in  January,  1915,  the  defendant  was  arrested 
and  brought  before  the  United  States  commissioner,  charged  with  being  a 
Chinese  lalK>rer  unlawfully  within  the  United  States.  On  February  2,  1915, 
said  case  being  called  before  the  commissioner,  the  same  was  withdrawn  by 
the  representatives  of  the  government  In  the  meantime,  on  January  21,  1915. 
a  warrant  was  issued  for  the  arrest  of  Yee  Kong  on  the  ground  tliat  he  has 
been  found  in  the  United  States  in  violation  of  secti<Mi  6  of  the  Chinese  Exclu- 
sion Act  of  May  6,  1}^92,  c.  60,  27  Stat.  25,  as  amended  by  the  Act  of  Novem- 
ber 3,  1893,  a  14,  §  1,  28  Stat  7  (Comp.  St.  1913,  §  4320),  being  a  Chinese  hi- 
borer  not  in  i)ossession  of  a  certificate  of  residence.  A  hearing  was  had  be- 
fore L.  B.  Spaun,  examining  inspector,  and  on  submitting  the  proofs  taken  the 
Acting  Commissi<Hier  General  found  that  the  alien  is  in  the  United  States  in 
violation  of  law,  and  a  warrant  for  his  deportation  was  issued  on  April  16. 
1915.  In  the  meantime  the  alien,  unable  to  give  the  bond  required,  has  beeu 
incarcerated  in  the  Allegheny  county  Jail. 

It  seems  to  me,  from  the  records  and  proofs  before  me,  that  the  rights  and 
liberties  of  this  young  Oriental  have  l)een  flagrantly  disregarded  and  violated. 
His  deportation  is  ordered  on  the  ground  that  he  is  a  Chinese  laborer  within 
the  United  States  without  a  certificate  of  residence.  This  is  the  sole  ground 
for  which  he  was  arrested,  for  wWch  he  was  tried,  and  for  which  he  is  ordered 
deported.  Now  upon  what,  if  any,  legal  proof  is  this  order  l)ased?  Assum- 
ing, for  the  present  that  the  government  has  shown  that  the  alien  is  a  China- 
man doing  labor  within  the  United  States,  and  that  this  showing  shifts  the 
burden  of  proof  upon  him  to  show  that  he  is  lawfully  within  the  country, 
the  production  of  his  certificate  of  identity,  which  was  offered  and  is  a  part  of 
this  record,  certainly  shifts  the  burden  ot  proof  back  again  upon  the  govern- 
ment to  show  that  notwithstanding  this  fact,  he  is  still  unlawfully  within 
the  country.  The  certificate  sets  forth  that  the  alien  has  been  regularly  ad- 
mitted to  the  United  States  as  of  the  status  indicated  therein  and  that  satis- 
factory proof  thereof  has  l)een  admitted.  The  status  Indicated  in  the  certifi- 
cate is  that  of  a  student  son  of  an  oflicial,  and  the  testimony  in  the  record  <m 
the  part  of  the  alien  shows  that  he  is  the  son  of  Yee  Yok  Yan,  who  was  presi- 
dent of  one  of  the  Six  Companies  in  San  Francisco.  This  makes  for  him  a 
prima  fade  case.  Such  a  certificate  is  not  to  be  treated  as  a  mere  delusion,  a 
false  passport  subject  to  be  dishonored  at  any  time  at  the  caprice  of  any  oiflS- 
cial  of  the  government  It  was  said  in  United  States  v.  Quan  Wah  (D.  C) 
214  Fed.  462: 

**Nor  can  the  fact  that  the  burden  of  proof  to  show  right  to  be  in  the  United 
States  is  thrown  upon  the  Chinaman  necessitate  his  further  showing  that  the 
action  of  the  authorities  who  decided  he  had  the  right  to  enter  was  correct 
unless  the  evidence  shows  that  his  entry  was  fraudulently  obtained.  Liu  Hop 
Fong  V.  United  States,  209  U.  S.  453  [28  Sup.  Ct  676,  52  L.  Ed.  888].  The  de- 
cision of  his  right  to  enter  was  presumptively  correct,  and,  unless  the  United 
States  shows  persuasively  to  the  contrary,  the  mere  certificate  of  admission 
is  suflicient.  United  States  v.  Ju  Toy,  198  U.  S.  253  [25  Sup.  Ct  644,  49  L. 
Ed,  1040] ;    Fok  Young  Yo  v.  United  States,  185  U.  S.  296  [22  Sup.  Ct  686, 
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46  L.  Ed.  917] ;  Lem  Moon  Sing  v.  United  States,  158  U.  S.  538  [15  Sup.  Ct.  967, 
39  L.  Ed.  1082]." 

The  presumption  arising  from  the  certificate  that  the  alien  was  lawfully 
admitted  to  the  United  States  must  be  overcome  by  some  lawful  proceeding 
sustained  by  competent  testimony.  What  is  the  cause  of  his  deportation? 
The  warrant  of  arrest  and  the  warrant  of  deportation  sets  forth  as  follows: 

"Yee  Kong,  who  landed  at  the  port  of  San  Francisco,  California,  ex  S.  S. 
Siberia,  on  the  31st  of  October,  1913,  is  subject  to  be  taken  into  custody  and 
returned  to  the  country  whence  he  came,  under  section  21  of  tlie  Immigration 
Act,  approved  February  20,  1907,  being  subject  to  deportation  under  the  pro- 
visions of  a  law  of  the  United  States,  to  wit,  the  Cliinese  Exclusion  Laws,  for 
the  following  among  other  reasons:  That  he  has  been  found  within  the  United 
States  in  violation  of  section  6  of  the  Chinese  Exclusion  Act  of  May  5,  1892, 
as  amended  by  the  Act  of  November  3,  1893,  being  a  Chinese  laborer  not  in 
possession  of  a  certificate  of  residence." 

Turning  to  section  6  of  the  act  referred  to,  we  find  that  it  provides  as 
follows: 

"And  it  shall  be  the  duty  of  all  Chinese  laborers  within  the  limits  of  the 
United  States,  who  were- entitled  to  remain  in  the  United  States  before  the 
passage  of  the  act  to  which  this  is  an  amendment,  to  apply  to  the  collector 
of  internal  revenue  of  their  respective  districts  within  six  months  after  the 
passage  of  this  act  for  a  certificate  of  residence ;  and  any  Chinese  laborer 
within  the  ♦  ♦  ♦  United  States,  who  shall  neglect,  fail  or  refuse  to  com- 
ply with  the  provisions  of  this  act  and  the  act  to  which  this  is  an  amendment, 
or  who,  after  the  expiration  of  said  six  months,  shall  be  found  within  the 
jurisdiction  of  the  United  States  without  such  certificate  of  residence,  shall  be 
deemed  and  adjudged  to  be  unlawfully  within  the  United  States." 

In  other  words,  his  deportation  is  based  on  the  proposition  that  he  is  a 
Chinese  laborer  without  a  certificate  of  residence. 

The  importation  of  Chinese  laborers  is  the  thing  forbidden  by  the  act  of 
Congress.  At  the  time  of  the  passage  of  the  act  referred  to,  Chinese  laborers 
in  the  United  States  were  allowed  to  remain  simply  by  registering  in  accord- 
ance with  the  provisions  of  the  act  referred  to,  and  only  those  who  failed  to 
so  register  were  subject  to  deportation.  It  follows,  also,  as  of  course,  that 
those  who  came  afterwards  as  Chinese  laborers,  and  were  found  within  the 
country,  were  subject  to  deportation.  They  had  shifted  upon  them  by  the 
act  the  burden  of  proof  to  show  their  right  to  remain  and  failing  in  this  their 
deportation  followed.  In  United  States  v.  Quan  Wah,  supra,  the  court  aptly 
said: 

"This  case  raises  two  questions,  one  of  which  has  previously  been  decided, 
viz.,  whether,  upon  credible  testimony  that  the  Chinaman  entered  the  United 
States  In  the  exempt  class,  he  is  liable  to  deportation  if  he  becomes  a  laborer 
thereafter;  and,  second,  whether  doubt  cast  upon  his  real  status  when  en- 
tering is  a  faUure  on  his  part  to  show  that  he  has  a  right  to  remain.  Both 
these  questions  must  be  answered  In  favor  of  the  Chinese  person.  As  has  been 
decided  in  the  case  of  United  States  v.  Lee  You  Wing  [D.  C]  208  Fed.  166, 
affirmed  February  17,  1914,  211  Fed.  ^9  [128  C.  C.  A.  437],  the  importation  or 
the  entry  of  Chinese  latjorers  into  the  United  States  is  the  thing  forbidden  by 
the  statute.  As  to  a  Chinese  then  in  the  United  States,  only  those  who  remain- 
ed without  proper  registration  at  the  time  of  the  former  registration  law,  and 
who  were  laborers  at  the  time  of  the  passage  of  that  law,  were  subject  to  de- 
portation for  their  subsequent  status.  Tom  Hong  v.  United  States,  193  U.  S. 
517  [24  Sup.  Ct  517,  48  L.  Ed.  772]." 

This  act  does  not  apply,  and  was  never  intended  to  apply,  to  Chinese  In 
the  United  States  under  the  exempted  class.  As  to  them,  they  are  admitted, 
not  as  laborers,  but  as  belonging  to  other  vocations  of  life.  Such  aliens  were 
at  no  time  entitled  to  registration,  and  it  would  be  an  anomaly  in  procedure 
to  admit  an  alien  as  a  member  of  the  exempted  class  and  then  deport  him 
because  at  a  later  date  it  was  alleged  he  had  become  a  member  of  the  ex- 
cluded class. 

We  believe  it  to  be  the  law  that  where,  at  the  time  of  the  passage  of  the 
act  referred  to,  a  Chinese  person  was  in  the  United  States  lawfully,  and  not 
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entitled  to  registration  as  a  laborer,  that  he  is  not  subject  to  deportation 
though  he  subsequently  become  a  laborer.  United  States  v.  Louie  Juen  [D.  CI 
128  Fed.  522;  United  States  v.  Leo  Won  Tong  [D.  C]  132  Fed.  190;  United 
States  V.  Seid  Bow  [D.  C]  139  Fed.  56. 

In  the  case  of  United  States  v.  Foo  Du<*  [D.  C]  163  Fed.  440,  affirmed  by 
the  Circuit  Court  of  Appeals,  172  Fed.  856,  97  C.  C.  A.  204,  it  was  held  that  a 
Chinese  alien  admitted  into  the  United  States  as  the  minor  son  of  a  resident 
merchant  may  not  be  deported  for  the  sole  reaswi  that  after  attaining  his 
majority  he  has  worked  as  a  laborer. 

If  It  was  claimed  by  the  government  that  the  alien  here  was  admitted  to 
the  United  States  through  misrepresentation  or  fraud,  those  facts  should  have 
been  averred  so  that  he  would  have  been  given  a  full  opportunity  to  meet 
them.  But  this  proceeding  was  not  based  on  any  such  diarge.  Being  con- 
vinced that  the  order  of  deportation  is  illegal  and  unjust,  in  view  of  the  pro- 
ceedings instituted  against  him  for  that  purpose,  the  petition  must  be  sustain- 
ed, and  the  relator  discharged  and  it  is  so  ordered. 

E.  Lowry  Humes,  U.  S.  Dist.  Atty.,  and  DanieV  S.  Horn,  Asst  U. 
S.  Dist.  Atty.,  both  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 
Lowrie  C.  Barton,  of  Pittsburgh,  Pa.,  for  defendant  in  error.. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  Yee  Kong,  who  arrived  at  San  Fran- 
cisco on  October  31,  was  allowed  to  enter  the  country  and  was  given 
the  following  certificate  of  identity,  issued  under  sectior  19  of  the  Rules 
adopted  by  the  Department  of  Labor  to  govern  the  adiiiibsion  of  Chi- 
nese: 

"Name,  Yee  Kong.  "Description. 

"Age,  20.    Height,  5  ft  5  in. 

"Occupation,  student,  San  Francisco,  Cal. 

"Admitted  as  son  of  official.  13013/6-8  S.  S.  Siberia,  October  31st,  1913. 

"[This  Is  followed  with  some  marks  of  identification.] 

"Issued  at  the  port  of  San  Francisco,  CaU  this  28th  day  of  November,  1913. 
**[Seal.]  Samuel  Backus, 

"Immigration  Official  in  Charge." 

On  the  back  of  the  paper  the  following  is  printed : 
•*The  United  States  of  America. 
"Certificate  of  IdenUty. 
"Issued  in  Conformity  with  a  Regulation  of  the  Department  of  Commerce  and 
Labor,  Adopted  March  19,  1909. 
"This  Is  to  certify  that  the  person  named  and  described  on  the  reverse  side 
hereof  has  been  regularly  admitted  to  the  United  States  as  of  the  status  indi- 
cated, whereof  satisfactory  proof  has  been  submitted.    This  certificate  is  not 
transferable  and  is  granted  solely  for  the  Identification  and  protection  of  said 
Chinese  person  so  long  as  his  status  remains  unchanged,  to  insure  the  attain- 
ment of  which  object  an  accurate  description  of  said  person  Is  written  on  the 
reverse  side  hereof,  and  his  photographic  likeness  is  attached  with  his  name 
written  partly  across,  and  the  official  seal  of  the  United  States  Immigration 
officer  signing  this  certificate  impressed  partly  over,  said  photograph." 

This  certificate  of  "identity"  is  not  to  be  confounded  with  the  cer- 
tificate of  "residence,*'  provided  for  and  regulated  by  earlier  statutes 
on  the  subject  of  Chinese  laborers.  The  certificate  of  identity  rests 
upon  departmental  regulations,  and  is  a  convenient  instrument  of  evi- 
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dence  for  certain  purposes  only.  On  January  19,  1915,  the  alien  (who 
had  come  to  Pittsburgh  several  months  before)  was  taken  into  cus- 
tody on  the  charge  of  being  a  laborer  unlawfully  in  the  United  States. 
This  proceeding,  which  was  before  a  United  States  commissioner  and 
was  under  the  Exclusion  Acts,  was  abandoned  on  February  2;  the 
federal  authorities  having  meanwhile  obtained  a  warrant  from  the  De- 
partment of  Labor  under  sections  20  and  21  of  the  Immigration  Act 
of  1907.  This  change  of  procedure  was  within  the  Department's  right. 
Both  remedies  were  available,  as  the  Supreme  Court  decided  in  U. 
S.  V.  Wong  You,  223  U.  S.  67,  32  Sup.  Ct.  195,  56  L.  Ed.  354;  that 
case  holding  that  the  Immigration  Act  applies  to  Chinese  laborers 
illegally  coming  to  this  country  notwithstanding  the  special  statutes 
relating  to  their  exclusion.    The  court  said : 

"By  the  language  of  the  act  any  alien  that  enters  the  country  unlawfully 
may  be  summarily  deported  by  order  of  the  Secretary  of  Oonmierce  and  Labor 
at  any  time  within  three  years.  It  seems  to  us  unwarranted  to  except  the 
Chinese  from  this  liability  because  there  is  an  earlier  more  cumbrous  proceed- 
ing which  this  partially  overlaps.  The  existence  of  the  earlier  laws  only  indi- 
cates the  special  solicitude  of  the  government  to  limit  the  entrance  of  Chinese. 
It  is  the  very  reverse  of  a  reason  for  denying  to  the  government  a  better  rem- 
edy against  them  alone  of  all  the  world,  now  that  one  has  been  created  in  gen- 
eral terms." 

Witnesses  were  heard  before  the  examining  inspector,  and  the  full 
record  of  the  proceeding  was  forwarded  to  Washington,  where  the 
Department  ordered  the  deportation  of  the  alien  on  the  ground  that : 

"He  has  been  found  within  the  United  States  in  violation  of  section  6  of  the 
Chinese  Exclusion  Act  of  May  5,  1892,  as  amended  by  the  Act  of  November  3, 
1893,  being  a  Chinese  laborer  not  in  possession  of  a  certificate  of  residence." 

As  he  was  confined  in  the  Allegheny  county  jail,  a  writ  of  habeas 
corpus  was  sued  out,  and  he  was  discharged  for  reasons  that  will  ap- 
pear in  the  opinion  of  the  District  Judge  reported  in  the  statement  to 
this  case.  No  attack  was  made  on  the  warrant  of  deportation.  The 
grounds  on  which  the  alien's  liberty  was  sought  were  these:  (1)  Lack 
of  jurisdiction  in  the  Department  to  hear  the  case  at  all  or  to  issue 
the  warrant;  (2)  unfairness  and  abuse  of  discretion  in  the  proceed- 
ings; (3)  the  alien's  asserted  right  to  remain  after  admittance  as  a 
student,  even  if  he  had  become  a  laborer;  (4)  failure  of  the  compe- 
tent evidence  to  prove  that  he  had  become  a  laborer;  (5)  failure  of 
the  evidence  to  justify  the  order  of  deportation. 

[  1  ]  We  think  the  District  Court  went  too  far  in  considering  the  evi- 
dence and  deciding  what  weight  it  should  properly  receive.  The  scope 
of  a  writ  of  habeas  corpus  is  restricted.  As  was  said  in  Harlan  v. 
McGourin,  218  U.  S.  445,  31  Sup.  Ct.  46,  54  L.  Ed.  1101,  21  Ann.  Cas. 
849: 

"It  is  the  settled  doctrine  of  this  court,  often  affirmed,  that  the  writ  of  ha- 
beas corpus  cannot  be  used  for  the  purpose  of  proceedings  in  error,  and  that 
the  Jurisdiction  under  that  writ  is  confined  to  an  examination  of  the  record, 
with  a  view  to  determining  whether  the  person  restrained  of  his  liberty  is  de- 
tained without  authority  of  law  [citing  cases]." 
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And  on  page  448  of  218  U.  S.,  on  page  47  of  31  Sup.  Ct  (54  L. 
Ed.  1101,  21  Ann.  Cas.  849),  referring  to  the  case  then  under  consid- 
eration : 

**Tlie  attack  is  thns  not  upon  the  jurisdiction  and  authority  of  the  court  (be- 
low) to  proceed  to  investigate  and  determine  the  truth  of  the  charge,  but  upon 
the  sufficiency  of  the  evidence  to  show  the  guilt  of  the  accused.  This  has  nev- 
er been  held  to  be  within  the  province  of  a  writ  of  habeas  corpus.  Up<m  ha- 
beas corpus  the  court  examines  only  the  power  and  authority  of  the  court  to 
act,  not  the  correctness  of  its  conclusions.*' 

The  Supreme  Court  again  said,  in  Re  Gregory,  219  U.  S.  213,  31 
Sup.  Ct.  143,  SSL.  Ed.  184: 

**A  habeas  corpus  proceeding  cannot  be  made  to  perform  the  function  of  a 
writ  of  error  and  we  are  not  concerned  with  the  question  whether  the  infor- 
mation was  sufficient,  or  whether  the  acts  set  forth  in  the  agreed  statement  con- 
stituted a  crime — that  is  to  say,  whether  the  court  pr(^>erly  applied  the  law.  If 
it  be  found  that  the  court  had  jurisdiction  to  tr>'  the  Issues  and  to  render  the 
judgment" 

[2]  And  in  U.  S.  v.  Rodgers  (C.  C.  A.  3d  Cir.)  191  Fed.  970, 972, 974, 
112  C.  C.  A.  382,  384,  386,  this  court  decided  under  the  Immigration 
Act  now  in  question  that  it  could  not  review  and  set  aside  a  decision 
of  the  immigration  officials,  although  upon  the  record  the  court  might 
or  would  have  reached  a  different  conclusion.    Judge  Gray  said: 

"This  court  has  had  occasion  heretofore  to  consider  the  power  and  authoritj 
of  the  United  States,  as  an  attribute  of  its  sovereignty,  to  either  prohibit  or 
regulate  the  immigration  of  aliens,  and  the  policy  adopted  by  the  govemmeiit 
in  its  exercise.  Rodgers  v.  U.  S.  ex  rel.  Oadiigan,  157  Fed.  381,  85  C.  C.  A.  79, 
and  the  cases  there  cited.  This  power  and  authority  is  plenary,  and  is  eoei- 
tenslve  with  any  danger  or  exigency  which,  in  the  view  of  Congress,  may  de 
mand  its  exercise.  Aliens  are  clothed  with  no  original  or  inherent  rights  of  en- 
try into  this  country.  They  may  be  excluded  altogether,  or,  if  permitted  to  come, 
come  only  subject  to  the  conditions  and  pursuant  to  the  regulations  which  Con- 
gress may  prescribe.  The  Congress  of  the  United  States  has  dealt  with  this 
matter  of  Immigration  by  a  succession  of  statutes,  in  aU  of  which  summaiy 
hearings  before  ministerial  officers  are  provided  for,  upon  whose  quasi  Judicial 
findings  of  the  facts  the  law  has  made  the  exclusion  of  aliens  to  depend.  It 
cannot  be,  and  never  has  been,  doubted  that  Congress  may  choose  such  agencies 
as  it  pleases  to  carry  out  whatever  policy  or  rule  of  exclusion  it  may  adopt, 
and  that  so  long  as  such  agencies  do  not  transcend  the  limits  of  the  authority 
and  discretion  reposed  in  them,  their  judgment  is  not  open  to  challenge." 

"We  are  not  at  liberty  to  set  aside  such  determinatl(Mi,  because  on  the  record 
we  think  we  might  or  would  have  reached  a  different  conclusion.  We  have 
only  to  find  that  the  inspectors  acted  within  the  scope  of  th^r  authority,  and 
that  the  integrity  of  their  proceedings  is  not  impeached.  We  have  no  Juria- 
diction  to  correct  their  mistakes,  if  any,  in  finding  as  a  fact  that  all  the  rdators 
belonged  to  classes  which  *  *  *  are  excluded  from  admissicm  into  the 
United  States." 

It  is  thus  apparent  that  as  the  Department  of  Labor  had  imdoubted 
jurisdiction  to  inquire  whether  Yee  Kong  was  lawfully  within  the 
United  States  when  he  was  taken  into  custody,  and  as  its  decision  upon 
the  merits  of  this  question  was  not  subject  to  review,  the  court  bdow 
was  not  justified  in  considering  and  passing  upon  the  evidence  as  if 
the  case  were  before  it  on  appeal  under  the  earlier  statutes  relatiiig 
to  Chinese  persons. 

But,  although  a  court  is  bound  by  the  findings  of  fact  made  by  the 
immigration  officials  in  such  an  inquiry,  nevertheless  it  may  still  in- 
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quire  on  habeas  corpus  into  the  fairness  of  the  proceeding.  In  Loh 
Wah  Suey  v.  Backus,  225  U.  S.  468,  32  Sup.  Ct.  735,  56  L.  Ed.  1165, 
a  recent  statement  to  this  effect  may  be  found : 

"A  series  of  decisions  in  this  court  has  settled  that  such  hearings  before  ex- 
ecutive officers  may  be  made  conclusive  when  fairly  conducted.  In  order  to 
successfully  attack  by  judicial  proceedings  the  conclusions  and  orders  made 
upon  such  hearings  it  must  be  shown  that  the  proceedings  were  manifestly  un- 
fair, that  the  action  of  the  executive  officers  was  such  as  to  prevent  a  fair  in- 
vestigation or  that  there  was  a  manifest  abuse  of  the  discretion  committed  to 
them  by  the  statute.  In  other  cases  the  order  of  the  executive  officers  within 
the  authority  of  the  statute  is  final.  United  States  v.  Ju  Toy,  198  U.  S.  253 
[25  Sup.  Ct  644,  49  L.  Ed.  1040] ;  CThin  Yow  v.  United  States,  208  U.  S.  8  [28 
Sup.  Ct  201,  52  L.  Ed.  369] ;  Tang  Tun  v.  EdseU,  223  U.  S.  673  [32  Sup.  Ct 
359,  6B  L.  Ed.  606].*' 

After  a  careful  examination  of  the  record  before  us  we  are  unable 
to  find  that  Yee  Kong*  was  deprived  of  any  fundamental  right,  or  that 
the  order  of  deportation  was  made  without  evidence  tending  to  prove 
that  he  was  a  laborer  unlawfully  within  the  country.  The  burden  was 
on  him  to  prove  his  right  to  be  here  (U.  S.  v.  Horn  Lim  [C.  C.  A. 
2d  Cir.]  223  Fed.  520,  139  C.  C.  A.  68;  Ng  Jin  v.  U.  S.,  223  Fed. 
;426,  138  C.  C.  A.  577),  and  on  this  point  his  certificate  of  identity  was 
not  conclusive,  but  was  merely  one  item  of  relevant  evidence  (Lew 
Quen  Wo  v.  U.  S.  [C.  C.  A.  9th  Cir.]  184  Fed.  685,  106  C.  C.  A. 
639).  Testimony  tending  to  show  that  he  was  not  a  student,  but  a 
laborer,  was  offered,  and  we  have  nothing  to  do  with  its  weight.  It 
is  true  the  proceeding  was  not  conducted  in  all  respects  as  if  a  trial 
in  court  had  been  in  progress,  but  this  was  not  necessary.  The  act 
of  1907  contemplates  a  summary  investigation,  and  not  a  judicial  trial, 
and  while  an  alien's  right  to  be  heard  must  be  respected,  and  the  dis- 
cretion of  the  officials  must  not  be  abused,  the  formalities  of  proce- 
dure and  the  rules  governing  the  admissibility  of  evidence  have  been 
much  relaxed.  U.  S.  v.  Uhl  (C.  C.  A.  2d  Cir.)  215  Fed.  573,  131  C. 
C.  A.  641 ;  Choy  Gum  v.  Backus  (C.  C.  A.  9th  Cir.)  223  Fed.  492,  139 
C.  C.  A.  35.  We  do  not  find  anything  fatally  erroneous  in  the  pres- 
ent record.  The  alien  had  counsel  from  the  beginning,  and  had  the 
opportunity  to  call  such  witnesses  as  he  wished  or  washable  to  pro- 
duce. The  act  does  not  provide  for  process  to  compel  the  appearance 
of  witnesses  (Loh  Wah  Suey  v.  Backus,  225  U.  S.  460,  32  Sup.  Ct. 
734,  56  L.  Ed.  1165),  and  both  parties  were  therefore  obliged  to  rely 
on  their  attendance  without  compulsion.  After  a  further  hearing  on 
March  6  the  alien's  counsel  stated : 

"We  have  nothing  further  at  present,  and  our  case  may  be  considered  clos- 
ed, unless  you  take  more  testimony ;  in  that  event  I  desire  to  see  it,  and  may 
want  to  offer  more  evidence." 

Whereupon  it  was  "agreed  that  if  any  further  testimony  is  taken 
Attorney  Barton  should  be  furnished  with  a  copy  and  be  permitted  to 
interview  additional  witnesses."  Such  testimony  was  taken  early  in 
April,  and  (except  one  affidavit)  all  of  it  was  taken  in  the  presence 
of  the  alien.  His  counsel  was  not  present,  but  a  full  copy  was  fur- 
nished him  in  accordance  with  the  agreement,  and  he  made  no  offer 
to  call  any  witnesses  in  reply.  Neither  does  he  allege  that  the  testimony 
141  C.C.A.— 36 
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laid  before  the  Department  is  false  in  any  essential  particular ;  prac- 
tically the  sole  ground  of  attack  is  that  the  Department  should  have 
come  to  a  different  conclusion,  and  this  ground,  we  repeat,  was  not 
open  in  the  court  below,  and  is  not  open  here.  We  need  not  notice 
two  or  three  objections  of  minor  importance. 

The  order  appealed  from  is  reversed,  with  instructions  to  remand  the 
alien. 


(227  F©d.  8) 

PORTLAND  TERJVflNAL  CO.  v.  JARVIS. 

(Circuit  CJourt  of  Appeals,  Fii«t  Circuit    September  29,  1915.) 

No.  1110. 

1.  Master  and  Servant  ^=»113 — Personal  Injury — ^Nbougbnce — ^Rahaoads 

— Low  Bridge. 

If  passage  of  a  train,  containing  tall  cars,  beneath  a  bridge  was  not 
reasonably  safe,  under  all  the  circumstances,  for  employes  engaged  in 
moving  it,  the  railroad  company  might  be  negligent  in  permitting  such 
passage,  though  height  and  constructiou  of  the  bridge  had  been  established 
by  public  authority  before  it  became  owner  of  the  road. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  C^it  Dig.  §|  213, 
224-227;   Dec  Dig.  «=»113.] 

2.  Master  and  Servant  «=»286 — Personal  Injury — ^Negligence — Question 

FOR  Jury. 

Evidence  in  action  for  injury  to  a  railroad  employ^,  while  acting  as 
yard  conductor,  in  moving,  under  orders,  on  a  dark,  stormy  night,  a  freight 
train  between  points  in  a  yard,  by  being  thrown  from  the  tall  rear  car 
by  a  bridge,  held  to  make  a  question  for  the  jury  whether  the  master  was 
reasonably  bound  to  anticipate  his  presence  on  top  of  the  car  at  such 
place,  and  had  knowledge  regarding  the  car,  material  to  his  safety,  wliich 
he  could  not  reasonably  have  been  supposed  to  possess,  and  which  it  ought 
to  have  communicated  to  him. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  Sf  1001, 
1006,  IOCS,  101(^1015,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec  Dig. 
«=»286.] 

3.  Master  and  Servant  «=»288 — ^Personal  Injury — ^Assumption  of  Bisk- 

Question  FOR  Jury. 

Evidence,  in  an  action  for  injury  to  a  railroad  employ^  by  being  thrown 
from  the  tall  rear  car  by  a  bridge,  while  acting  as  yard  conductor.  In 
taking,  under  orders,  on  a  dark,  stormy  night,  a  freight  train  between 
points  in  the  yard,  held  to  make  a  question  for  the  jury  whether  the  dan- 
ger was  a  risk  incident  to  his  employment,  obvious  to  him  If  he  had  ex- 
ercised ordinary  care,  and  therefore  assumed  by  him. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  (Dent  Dig,  H 
100^1088 ;   Dec.  Dig.  <©=>2S8. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  &  (X 
K.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

4.  Master  and  Servant  ^=»204 — ^Personal  Injury — ^Assxtmption  of  Risk — 

Employers'  Liability  Act. 

Under  Employers'  Liability  Act  April  22,  1908,  c.  149,  35  Stat  65  (C<Hnp. 
St.  1913,  §§  8657-8665),  a  railroad  employ^  does  not  assume  risk  of  in- 
jury from  negligence  of  a  fellow  servant  in  not  excluding  a  tall  car  from 
the  train,  or  in  not  cautioning  him  regarding  its  height 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  544- 
54G ;   Dec.  Dig.  <©=>204.] 

^=s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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5.  Master  and  Sebvant  ^=»228 — ^Personal  Injury — Contributory  Negu- 
6ENCE< — Employers'  Liability  Act. 

Under  the  federal  Employers*  Liability  Act,  contributory  negligence  of 
an  injured  railroad  employ^  will  not  bar  recovery  by  him,  but,  at  most, 
is  matter  for  consideration  by  the  Jury  in  assessing  his  damages. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  §§  670, 
671;   Dec  Dig.  «=»228.] 

In  Error  to  the  EKstrict  Court  of  the  United  States  for  the  District 
of  Maine ;  Clarence  Hale,  Judge. 

Action  by  Frank  R.  Jarvis  against  the  Portland  Terminal  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Joseph  Symonds,  of  Portland,  Me.  (Symonds,  Snow,  Cook  &  Hutch- 
inson, of  Portland,  Me.,  on. the  brief),  for  plaintiff  in  error. 

Robert  Whitehouse,  of  Portland,  Me.  (Irving  E.  Vernon  and  Wood- 
man &  Whitehouse,  all  of  Portland,  Me.,  on  the  brief),  for  defendant  in 
error. 

Bef ofe  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

DODGE,  Circuit  Judge.  Jarvis,  the  defendant  in  error,  recovered 
judgment  in  the  District  Court  against  the  Portland  Terminal  Com- 
pany, plaintiff  in  error  (hereinafter  called  defendant),  for  personal  in- 
juries sustained  on  April  13,  1913,  while  in  the  defendant's  eniploy. 
The  defendant  was  and  is  a  common  carrier  by  railroad,  engaged  in  in- 
terstate commerce,  and  Jarvis'  suit  was  brought  under  liie  federal  Em- 
ployers' Lriability  Act  (35  Stat.  65). 

The  only  error  assigned  is  the  refusal  of  the  District  Court,  at  the 
trial,  to  direct  a  verdict  for  the  defendant  upon  all  the  evidence. 

Jarvis,  when  hurt,  was  acting  as  '*yard  conductor,"  and  was  engaged, 
by  order  of  the  defendant's  yardmaster,  in  moving  a  train  of  freight 
cars  from  one  point  to  another  in  the  defendant's  yard.  It  was  between 
8  and  9  o'clock  of  a  dark,  foggy,  and  rainy  evening.  The  defendant's 
tracks  on  which  the  train  was  moving  passed  under  a  bridge  called  the 
Danforth  Street  bridge.  Jarvis  was  sitting  on  the  top  of  the  last  car  in 
the  train.  He  struck  the  bridge  when  the  car  passed  beneath  it,  and 
was  thrown  from  the  car  to  the  ground. 

Before  it  reached  the  bridge,  the  car  had  passed  under  the  usual  "tell 
tales"  guarding  it,  and,  when  he  felt  these  strike  him,  Jarvis  had  thrown 
himself  flat  on  his  back  across  the  top  of  the  car ;  but  tlie  top  of  the  car 
was  not  far  enough  below  the  bridge  to  let  him  go  under  without  strik- 
ing it,  even  iti  that  position. 

[1]  In  construction,  location,  and  height  above  the  track,  the  bridge 
stood  at  the  time  precisely  as  it  stood  at  the  time  of  an  order  duly 
passed  in  1909  by  the  State  Railroad  Commission,  approving  its  con- 
struction and  location,  and  imposing  the  obligation  of  maintaining  it  as 
then  located  and  constructed  upon  the  defendant's  predecessor.  But 
we  are  unable  to  hold,  as  the  defendant  contends,  that  because  the 
height  and  condition  of  the  bridge  had  been  thus  established,  independ- 
ently of  it,  by  public  authority  in  1909,  no  fault  can  thereafter  be  at- 
tributed to  it  for  want  of  sufficient  height  above  the  tracks,  or  for  any- , 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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thing  else  appertaining  to  said  bridge.  If  passage  beneath  the  bridge 
was  not  reasonably  safe,  under  all  the  circumstances,  for  employes 
engaged  in  moving  such  a  train  or  such  a  car  as  here  in  question,  the 
defendant  might  still  be  negligent  in  permitting  such  passage.  Boston 
&  Maine  R.  R.  v.  Brown  (decided  by  tfiis  court  December  17,  1914)  218 
Fed.  625,  627,  134  C.  C.  A.  383. 

On  the  uncontradicted  evidence,  the  danger  to  employes  on  a  car 
such  as  that  from  which  Jarvis  was  thrown,  in  passing  under  the  bridge 
in  question,  was  much  greater  than  would  have  been  the  case  with 
freight  cars  of  the  average  dimensions.  Its  nmning  board  was  14  feet 
9V2  inches  above  the  track.  The  exact  height  of  the  bridge  above  the 
track  did  not  appear.  There  was  testimony  from  the  defendant's  yard- 
master  that  a  car  15  feet  8  inches  high  could  go  underneath  it;  but,  if 
so,  the  margin  of  clearance  in  such  a  case  must  have  been  extremely 
narrow,  in  view  of  the  uncontradicted  testimony  that  the  bridge  threw 
Jarvis,  lying  on  his  back,  from  the  top  of  a  car  only  lOV^  inches  lower. 
No  safe  passage  under  the  bridge,  on  the  top  of  that  car,  could  have 
been  possible  in  any  posture.  It  was  undisputed  that  the  car  was  about 
2  feet  higher  than  the  average  freight  car,  and  about  2^  feet  higher 
than  the  car  next  ahead  of  it  in  the  train.  On  a  car  2  feet,  or  even  2% 
feet,  lower,  no  one  could  pass  under  the  bridge  in  a  standing  posture, 
or  even  sitting  upright ;  and  it  appeared  that  the  usual  posture  adopted 
to  get  under  the  bridge  had  been  sitting,  stooping  down,  and  bending 
the  head. 

[2]  Safe  passage  imder  the  bridge  on  top  of  the  car  in  question  being 
thus  impossible,  the  question  is  whether  or  not  the  evidence  was  suffi- 
cient for  a  finding  that  the  defendant  was  negligent,  as  the  declaration 
alleged,  in  f  aiUng  to  warn  Jarvis  of  the  danger  when  it  ordered  him  to 
take  the  train  through  the  bridge.  It  gave  him  no  such  warning,  and 
whether  it  was  bound  to  do  so  or  not  depends  upon  the  question  wheth- 
er or  not  it  was  reasonably  bound  to  anticipate  his  presence  on  the  top 
of  the  car  at  the  time  the  dangerous  bridge  was  reached. 

The  orders  given  him  did  not  necessarily  require  him  to  be  there; 
and,  as  has  been  said,  there  were  lower  cars  in  the  train  upon  which  he 
would  not  have  incurred  the  same  danger.  The  defendant  contends 
that  the  dangers  of  being  on  top  of  the  car  when  it  went  imder  the 
bridge  were  as  plainly  obvious  to  him  as  to  any  one  else,  that  it  had  no 
reason  to  suppose  him  likely  to  be  there  unless  warned,  and  therefore 
no  duty  to  warn  him  against  being  there. 

It  was  undisputed  that  Jarvis  had  been  employed  in  the  defendant's 
yard,  either  as  brakeman  or  conductor  on  freight  trains,  for  more  than 
a  year,  during  which  period  he  had  passed  on  such  trains  under  the 
same  bridge  by  night  as  well  as  by  day,  quite  frequently  as  brakeman, 
and  sometimes,  but  not  so  often,  as  conductor.  He  was  also  aware  that 
freight  cars  received  at  the  yard  varied  in  height ;  and  this  car  had 
been  standing  in  the  yard,  where  he  could  have  seen  it,  since  March  29. 
He  had  also,  after  receiving  orders  to  move  the  train  as  above  on  the 
evening  of  his  accident,  passed  along  it  with  a  lantern,  observing  the 
cars  included  in  it,  the  tags  on  them,  and  their  couplings,  before  he 
climbed  to  the  top  of  this  car  at  its  rear  end  and  signaled  to  start  the 
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train.  With  the  aid  of  his  lantern  he  might,  of  course,  have  seen  the 
difference  in  height  between  this  car  and  the  one  it  followed,  notwith- 
standing the  darkness,  had  he  directed  his  attention  to  the  matter.  But 
it  also  appeared  that  the  defendant  had  inspectors,  required  by  rule  to 
be  familiar  with  the  clearances  of  all  bridges,  and  not  to  let  cars  go  for- 
ward so  loaded  as  to  be  damaged  by  striking  them.  The  inspectors 
were  imder  orders  to  pass  only  cars  not  exceeding  IS  feet  in  height,  and 
to  report  all  exceeding  that  limit  as  too  high,  in  order  that  they  might 
be  set  aside  and  not  permitted  to  attempt  passage  under  the  bridges.  It 
had  been  the  practice  to  inspect  all  cars  for  the  above  purpose  immedi- 
ately on  their  arrival  at  the  yard.  Although  two  weeks  had  passed 
since  the  arrival  of  this  car  in  the  yard,  and  although  it  had  a  brake 
staflF  rising  to  15  feet  1  inch  above  the  track,  so  that  it  ought,  according 
to  the  above  orders,  to  have  been  reported  as  too  high  and  set  aside, 
this  had  never  been  done.  That  the  height  of  the  cars  was  examined  by 
the  car  inspectors  before  trains  were  made  up,  Jarvis  testified  that  he 
knew,  but  it  did  not  appear  that  he  knew  the  limit  of  height  which  had 
been  fixed  for  cars  which  would  be  included  in  the  train. 

Besides  the  men  on  the  engine,  Jarvis  and  two  brakemen  were  the 
only  employes  engaged  in  running  this  train.  The  jury  might  have  con- 
cluded that  they  were  obliged  to  be  on  the  top  of  some  car  in  the  train, 
it  not  appearing  that  there  were  any  positions  not  on  the  tops  of  cars 
which  they  could  have  occupied.  One  brakeman  Jarvis  had  stationed 
forward  near  the  engineer,  the  other  was  with  him  on  the  rear  end  of 
the  last  car.  They  were  there,  as  he  testified,  to  perform  the  duty  of 
looking  out  for  the  rear  end  of  the  train.  There  was  nothing  to  show, 
and  the  jury  was  not  obliged  to  find,  that  this  duty  could  have  been  as 
well  performed  from  a  position  on  the  roof  of  some  car  in  the  train 
other  than  the  rear  car.  Except  that  there  were  cars  safer  in  being  not 
so  high,  the  evidence  showed,  at  any  rate,  no  reason  why  he  should  have 
selected  any  other  car. 

It  did  not  appear  that  Jarvis  had  anything  to  do  with  making  up  the 
train,  or  knew  what  cars  were  to  be  or  had  been  included  in  it,  or  had 
seen  the  train  after  it  was  made  up  before  he  went  to  it  with  his  lan- 
tern to  take  charge  of  it  in  pursuance  of  the  orders  given  him  as  above. 
If  the  task  then  imposed  upon  him  had  been  otherwise  the  same,  but 
to  be  performed  in  broad  daylight,  with  full  opportunity  to  observe  for 
himself  the  height  of  the  rear  car  before  he  mounted  it,  and  to  com- 
pare its  height  with  that  of  the  other  cars  and  with  the  height  of  the 
bridge  during  the  approach  of  the  train  to  the  bridge,  it  might  have  been 
said  that  there  was  nothing  calling  upon  the  defendant  to  foresee,  in 
view  of  Jarvis'  previous  experience  and  knowledge,  that  he  might  place 
himself  on  the  dangerous  rear  car  or  stay  there  until  it  went  under  the 
bridge,  and  therefore  no  ground  for  finding  that  it  was  negligent  in 
failing  to  warn  him  against  doing  so.  But,  from  the  circumstances  dis- 
closed by  the  evidence,  we  cannot  hold  this  to  have  been  the  only  conclu- 
sion reasonably  permissible.  The  rear  car  being  one  which  the  defend- 
ant ought,  according  to  its  own  rules,  to  have  kept  out  of  the  train  as 
too  high,  and  being  too  high  in  any  case  to  let  any  one  go  through  the 
bridge  safely  on  its  top,  and  being  also,  as  the  jury  might  have  fotmd, 
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the  one  upon  which  Jarvis  would  be  likely  to  take  his  place  unless  pre- 
vented by  knowledge  that  it  was  too  high,  we  cannot  hold  that  the 
court  below  erred  in  leaving  it  to  the  jury  to  say  whether  or  not  the  de- 
fendant acted  with  due  regard  for  Jarvis'  safety  in  leaving  him  to  find 
out  for  himself  that  the  car  was  too  high,  from  such  examination  as  he 
could  have  been  expected  to  make,  with  the  aid  of  his  lantern,  of  cars 
with  the  selection  of  which  he  had  had  nothing  to  do,  on  a  dark,  foggy, 
and  rainy  evening,  after  receiving  his  orders  to  move  the  train  and  be- 
fore proceeding  to  obey  them.  Whether  or  not  there  was  knowledge 
regarding  the  car  in  question,  material  to  his  safety,  in  the  defendant's 
possession  at  the  time,  which  he  could  not  reasonably  have  been  sup- 
posed to  possess,  notwithstanding  the  time  during  which  the  car  had 
been  standing  where  he  might  have  seen  it,  and  which  knowledge,  imder 
the  circumstances,  ought  to  have  been  communicated  to  him,  was,  in 
our  opinion,  a  proper  question  for  the  jury. 

[3,  4]  The  same  considerations  prevent  us  from  holding  that  it  was 
error  to  refuse  the  ruling  requested  that  on  the  evidence  the  danger 
from  the  bridge  Was  a  risk  incident  to  Jarvis'  employment,  obvious  to 
him  if  he  had  exercised  ordinary  care,  and  therefore  assumed  by  him. 
If  the  failure  to  exclude  the  car  in  question  from  the  train,  or  the  omis- 
sion to  caution  him  regarding  its  height,  were  due  to  negligence  on  the 
part  of  his  fellow  employes,  the  defendant  cannot  say,  under  the  act, 
that  the  risk  of  injury  from  these  causes  was  assumed. 

[5]  Nothing  in  the  evidence  tending  to  show  contributory  negligence 
on  Jarvis'  part  could  have  aided  the  defendant's  motion  for  a  directed 
verdict  in  its  favor,  because,  under  the  act,  such  negligence  would  not 
have  barred  him  from  recovery,  but  would  have  been,  at  most,  matter 
for  the  jury  to  consider  in  assessing  his  damages.  We  are  unable  to 
hold  that  the  court  erred  in  submitting  the  case  to  the  jury,  instead  of 
granting  the  defendant's  motion,  and  no  other  error  is  assigned. 

The  judgment  of  the  District  Court  is  affirmed,  with  interest,  and  the 
defendant  in  error  recovers  his  costs  on  appeal. 

PUTNAM,  Circuit  Judge.  On  the  hearing  of  this  case  I  was  re- 
minded that  I  advised  the  Boston  &  Maine  Railroad,  of  which  the  Port- 
land Terminal  Company  is  the  successor,  in  reference  to  the  street 
crossings  on  the  Fore  River  front  of  that  railroad,  of  which  that  in  ques- 
tion here  was  one,  and  therefore  I  concluded  that  I  was  precluded  from 
taking  ai:y  part  in  the  judgment  in  this  case. 


(227  Fed.  12) 

TORK  et  aL  v.  HARGRBAVEa 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  28,  1915.) 

No.  4416. 

Vendor  and  Pubchaseb  ^=»244 — Bona  Fide  Pubchaseb — Unrecorded  Deed. 
Evidence  held  to  support  a  finding  by  the  trial  court  that  persons  who 
procured  a  quitclaim  deed  to  an  interest  in  ore  land  were  acting  as  agents 
for  defendant,  to  whom  they  immediately  conveyed,  that  they  had  knowl- 
edge that  their  grantor  had  previously  conveyed  a  part  of  his  interest 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  lodexM 
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In  the  land  to  complainant  by  a  deed  which  had  not  been  recorded,  and 
that  defendant  therefore  took  subject  to  such  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §§ 
609-611;   Dec  Dig.  «=>244.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;  Page  Morris,  Judge. 

Suit  in  equity  by  F.  W.  Hargreaves  against  L.  D.  York  and  others. 
Decree  for  complainant,  and  defendants  appeal.    Affirmed.  ' 

Oscar  Mitchell,  of  Duluth,  Minn.  (Washburn,  Bailey  &  Mitchell,  of 
Duluth,  Minn.,  and  Milner,  Miller  &  Searl,  of  Portsmouth,  Ohio,  on  the 
brief),  for  appellants. 

H.  C.  Fulton,  of  Duluth,  Minn.  (Pryberger,  Fulton  &  Spear,  of  Du- 
luth, Minn.,  on  the  brief),  for  appellee. 

Before  ADAMS,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

ADAMS,  Circuit  Judge.  In  1904,  William  Rock  was  the  owner  of  a 
five  thirty-seconds  equitable  interest  in  the  S.  E.  %  of  the  S.  E.  ^  of 
section  2  in  township  46  N.,  of  range  29  W.,  in  Crow  Wing  county, 
Minn.  The  legal  title  stood  in  the  name  of  one  Brown,  but  was  subse- 
quently transferred  to  the  defendant  the  Hutchins  Iron  &  Ore  Com- 
pany, the  present  holder.  On  December  21,  1904,  Rock  conveyed  by  a 
deed  duly  executed  by  him  one-half  of  his  interest,  or  five  sixty-fourths 
thereof,  to  the  plaintiff  below,  F.  W.  Hargreaves.  This  deed,  for  rea- 
sons unnecessary  to  be  explained,  was  not  filed  in  the  office  of  the  regis- 
ter of  deeds  of  Crow  Wing  county  until  February  2,  1910.  On  the 
16th  day  of  December,  1909,  Rock  conveyed  by  quitclaim  deed,  which 
was  duly  filed  for  record  in  the  register's  office  of  Crow  Wing  county 
on  the  17th  day  of  December,  1909,  his  entire  interest  in  the  land  to 
Edward  J.  Daehler,  who  afterwards,  and  on  the  20th  day  of  December, 
conveyed  the  same  to  the  defendant  L.  D.  York. 

The  purpose  of  this  suit  was  to  quiet  Hargreaves*  title  to  five  sixty- 
fourths  of  this  land,  evidenced  by  his  prior,  but  unrecorded,  deed  from 
Rock,  as  against  York's  title,  evidenced  by  his  recorded  deed  from  Rock 
to  Daehler,  his  immediate  grantor,  and  to  secure  a  decree  compelling 
the  defendant  the  Hutchins  Iron  &  Ore  Company,  holder  of  the  legal 
title,  to  convey  the  same  to  him. 

Which  has  the  better  title,  Hargreaves  or  York?  The  statutes  of 
Minnesota  provide  that  every  conveyance  of  real  estate  shall  be  record- 
ed in  the  office  of  the  register  of  deeds  of  the  county  where  such  real 
estate  is  situated,  and  that  every  such  conveyance  not  so  recorded  shall 
be  void  as  against  any  subsequent  purchaser  in  good  faith  and  for  a 
valuable  consideration.    Section  6844,  G.  S.  Minn.  1913. 

No  contention  is  made  that  Daehler  was  not  a  subsequent  purchaser 
within  the  meaning  of  the  statute,  or  that  his  deed  was  not  first  record- 
ed, or  that  he  did  not  pay  a  valuable  consideration  for  it.  Hargreaves 
claims  that  Daehler  was  not  a  purchaser  in  good  faith,  but  took  a  deed 

^s»Por  other  casM  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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from  Rock  with  knowledge  of  his  prior  deed.    The  trial  court  so  found, 
and  counsel  for  appellant  York  say : 

"If  this  finding  is  snstained  by  the  evidence,  then,  of  course,  the  HargreaTes 
deed  was  vaUd  as  to  Daehler.'* 

In  this  way  the  present  case  is  reduced  to  a  single  question  of  fact. 
Did  Daehler  know  of  the  Harg^eaves  deed  when  he  took  his  convey- 
ance from  Rock?  The  following  facts  are  substantially  uncontro- 
verted : 

Daehler  was  a  lawyer  residing  in  Portsmouth,  Ohio,  and  a  long-time 
friend  of  L.  D.  York.  Raymond  York  was  a  son  of  L.  D.  York,  and 
he  and  his  father  both  resided  in  Portsmouth,  Ohio.  The  Hutchins 
Iron  &  Ore  Company  was  a  corporation  of  Ohio,  with  its  chief  place  of 
business  in  Portsmouth,  and  this  ccMr^)any,  besides  holding  the  l^al 
title  to  the  land  in  question,  was  the  equitable  owner  of  a  large  interest 
in  it.  L.  D.  York  was  a  stockholder  and  director  of  this  company. 
The  land  in  question  was  valuable  chiefly  for  its  iron  ore  prospects. 
Rock  resided  in  Duluth,  Minn. 

Some  time  before  December  15,  1909,  York,  Sr.,  York,  Jr.,  and 
Daehler,  knowing  that  Rock  owned  an  interest  in  the  land,  had  some 
interviews  looking  towards  securing  that  interest.  What  these  inter- 
views were  does  not  clearly  appear,  but  it  does  appear  that  on  or  about 
December  15,  1909,  following  such  interviews,  Daehler  and  young  York 
left  Portsmouth  for  Duluth,  the  home  city  of  William  Rock,  for  the 
purpose  of  acquiring  his  interest  in  the  land.  On  December  16th  they 
found  Rock  and  secured  a  quitclaim  deed  from  him  conveying  his  en- 
tire interest  in  the  land  to  Daehler  for  a  consideration  considerably  be- 
low its  actual  value.  Although  the  deed  was  taken  in  the  name  of 
Daehler,  the  testimony  is  uncontradicted  that  Raymond  York  was  joint- 
ly interested  with  him  in  the  purchase.  After  recording  their  deed  in 
in  the  office  of  the  register  of  deeds  of  Crow  Wing  county  they  return- 
ed to  Portsmouth,  and  on  December  20th  Daehler  executed  a  quitclaim 
deed  conveying  the  land,  for  the  consideration  of  "one  dollar  and  other 
valuable  considerations,"  as  expressed  in  the  deed,  to  defendant  L.  D. 
York,  who  later  caused  it  to  be  recorded  in  the  office  of  the  register  of 
deeds  of  Crow  Wing  county,  Minn.  There  is  testimony  that  L.  D. 
York  paid  Daehler  and  Raymond  York  $5,000  for  the  conveyance. 

From  testimony  disclosing  these  and  other  facts,  and  from  much 
contradictory  evidence  as  to  minor  and  incidental  matters,  the  trial 
judge  found  that  Daehler  and  Raymond  York  secured  their  deed  from 
Rock  for  the  defendant  L.  D.  York  and  for  his  use  and  benefit,  and 
that  both  Daehler  and  L.  D.  Yoric  took  their  titles  with  knowledge  of 
Hargreaves'  deed,  and  a  decree  was  accordingly  entered  for  the  com- 
plainant. In  an  opinion  handed  down  at  the  time-  of  entering  thb  de- 
cree the  trial  judge  said: 

"The  eyidence,  taken  as  a  whole,  in  view  of  all  the  facts  and  eircnmstances 
indicated  thereby,  and  of  the  relation  between  the  elder  and  younger  York 
and  Daehler,  and  of  the  conduct  of  Daehler  and  young  York,  and  of  the 
giving  of  the  deed  to  the  elder  York  immediately  upon  his  return  to  Ohio, 
expressing  as  it  does  only  a  consideration  of  $1  and  other  valuable  considera- 
tions, and  in  no  way  indicating  that  so  large  a  consideration  as  $5,000  in 
money  had  been  i)ald  to  him  by  the  elder  York,  and  of  the  letter  from  the 
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elder  York  to  Jamison,  indicating  that  he  was  fully  informed  in  the  matter 
and  had  the  deed  from  Rock  to  Daehler  then  in  his  possession,  indicates  to  my 
mind  that  Daehler  and  young  York  were  in  possession  of  the  information 
which  the  elder  York  had,  and,  indeed,  that  they  came  to  Minnesota  to  pro- 
cure the  Rock  interest  or  right,  such  as  it  might  be,  for  the  elder  York,  and 
at  his  instigation,  and  were  therefore  in  that  matter  acting  as  his  agents. 
That  being  the  case,  the  deed  to  Daehler  was  really  a  deed  to  the  elder  York, 
and,  if  the  latter  had  notice  of  the  Hargreaves  deed,  would  give  no  superior 
right  over  the  Hargreaves  deed.  That  the  elder  York  had  notice  of  the 
Hargreaves  deed  I  have  no  doubt" 

So  it  appears  that  the  trial  court,  after  full  consideration  of  the  evi- 
dence, distinctly  and  unequivocally  found  two  facts :  (1)  That  Daehler 
and  young  York  acted  for  and  as  agents  of  the  elder  York  in  procuring 
Rock's  conveyance ;  and  (2)  that  the  elder  York  had  knowledge  of  the 
existence  of  Hargreaves'  deed  at  the  time. 

Counsel  for  appellant  concede  in  their  brief  that  there  was  evidence 
to  support  the  finding  that  York  had  the  knowledge,  but  denied  the 
sufficiency  of  that  evidence  to  establish  the  facf.  They  strenuously 
deny  that  there  was  any  evidence  to  support  the  finding  that  Daehler 
and  young  York  acted  as  agents  for  the  elder  York  in  procuring  the 
Rock  deed.  Assuming  for  the  moment  that  there  was  substantial  evi- 
dence of  the  existence  of  the  agency,  we  might  under  familiar  princi- 
ples of  law  rest  our  conclusion  upon  the  presumption  that  the  learned 
trial  court  which  tried  the  case  reached  a  correct  conclusion  on  the 
issues  of  fact  involved;  but  in  deference  to  the  earnest  and  able  con- 
tention of  counsel  for  appellant  that  the  court  reached  an  erroneous 
conclusion  as  to  those  facts  we  have  carefully  and  critically  read  and 
examined  all  the  proof  in  the  case,  and  have  unanimously  reached  the 
same  conclusion  on  both  these  issues  as  the  trial  court  did.  The  acts 
and  conduct  of  parties,  judged  in  the  light  of  their  relationship  to  each 
other  and  their  interest  in  the  subject-matter  of  the  controversy,  often 
speak  louder  than  words.  In  this  case  we  think  this  is  conspicuously 
true.  We  cannot  escape  the  conclusion  that  the  project  of  securing  the 
Rock  title  was  devised  and  executed  for  the  use  and  benefit  of  the  elder 
York.  The  hasty  trip  to  Duluth,  following  conferences  between  the 
elder  and  younger  York  and  Daehler  on  the  general  subject  of  procur- 
ing^ the  Rock  interest,  the  adoption  of  a  fictitious  name  by  young  York, 
which  the  evidence  discloses,  the  expeditous  securing  of  the  deed  from 
Rock,  and  recording  it  in  the  office  of  the  register  of  deeds,  the  rapid 
return  to  Portsmouth,  the  immediate  delivery  of  the  deed  so  secured  to 
the  elder  York,  and  the  simultaneous  execution  of  a  quitclaim  to  him, 
are  so  entirely  consistent  with  the  conclusion  reached  by  the  trial  judge 
that  we  cannot  say  there  is  no  substantial  evidence  to  support  his  find- 
ings. On  the  contrary,  we  are  unanimously  of  the  opinion,  irrespective 
of  the  prestunption  arising  from  the  trial  court's  conclusion,  that  both 
findings  of  fact  were  right,  and  necessarily  the  merits  of  the  case  are 
with  the  complainant. 

Some  contention  is  made  that  the  deed  from  Rock  to  Hargreaves  of 
December  21,  1904,  was  never  in  fact  delivered  to  him,  but  was  intend- 
ed for  some  other  purpose  than  as  a  grant  of  an  interest  in  the  land  in 
controversy  to  him ;  but  this  contention  was  practically  abandoned  at 
the  argument,  and,  if  it  were  not,  the  possession  of  the  deed  by  Har- 
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greaves  and  the  other  evidence  on  this  point  satisfy  us  that  there  is  no 
merit  in  this  contention. 
The  decree  of  the  District  Court  is  affirmed 


(227  Fed.  16) 

In  re  DESNOYERS  SHOE  CO. 

UNITED  SHOE  MACHINERY  CO.  V.  SANGAMON  LOAN  &  TRUST  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  ^  1915.) 

No.  2238. 

!•  EVIDBNOB    ^=»180 — ^ADMISSIBILrrr— CONSTBUCnON    OF    CJONTBACT. 

The  contractual  rights  of  a  creditor  against  a  bankrupt's  estate  can- 
not be  affected  by  dealings  between  the  creditor  and  trustee  after  the 
bankruptcy,  and  evidence  of  such  dealings  is  inadmissible  to  establish 
a  practical  construction  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence,  C3ent  Dig.  g  40S;  Dec.  Dig, 
«=»130.] 

2.  Contracts  ^=>244— Evidence  of  Modification— Ck)UBSE  of  Business. 

Where  machinery  was  leased  to  a  bankrupt  on  a  royalty  basis,  tbe 
lease  providing  that  the  royalty  for  each  calendar  month  should  be 
paid  on  the  last  day  of  the  succeeding  month,  but  that,  if  paid  by  the 
15th,  a  discount  of  50  per  cent,  should  be  allowed,  the  fact  that  the  lessor 
in  some  cases  allowed  the  discount  on  payments  made  after  the  15tli, 
but  before  the  end  of  the  month,  does  not  evidence  a  modification  of  the 
contract,  but  only  a  reduction  voluntarily  made  by  the  lessor  tiom 
month  to  month  for  payment  before  maturity,  which  it  was  not  bound  to 
continue. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  g  1128;  Dea  Dig. 
«=»244.] 

8.  Usury  ^=»32 — Construction  of  Contract— Discount  ob  Pettaltt  foe 
Nonpayment— "Due." 

The  provision  in  said  lease  reads  that  "the  lessee  shall  pay  to  the 
lessor  on  the  last  day  of  each  calendar  month"  a  stated  sum  as  rent 
or  royalty,  provided  that,  if  the  lessee  shall  pay  on  or  before  the  15th 
**the  rent  or  royalty  due"  for  the  preceding  month  a  discount  of  50  per 
cent  "from  sucji  rent  or  royalty  due"  for  the  preceding  month  shall  be 
allowed.  Meld  that,  in  the  absence  of  any  evidence  outside  of  the  in- 
strument as  to  the  intention  of  the  parties,  the  word  "due,"  as  used 
therein,  should  be  given  its  secondary  meaning  of  "owing,"  instead  of 
its  more  usual  meaning  of  "owing  and  now  payable,"  and  that,  as  so 
construed,  the  royalty  did  not  become  payable  until  the  last  day  of  the 
month,  and  the  provision  for  the  discount  is  not  one  tor  a  penalty  for 
nonpayment,  but  the  discount  is  an  allowance  for  payment  befbre  ma- 
turity, and  valid  (quoting  Words  and  Phrases,  Due). 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  Si  75-77 ;  Dec.  Dig. 
«=»32.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  Illinois;  Arthur  L.  San- 
bom,  Judge. 

In  the  matter  of  the  Desnoyers  Shoe  Company,  bankrupt ;  the  SajQ- 
gamon  Loan  &  Trust  Company,  trustee.  From  an  order  allowing^  its 
claim  in  a  reduced  amount,  the  United  Shoe  Machinery  Company  ap- 
peals.   Reversed. 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Ke7-Number«d  Digests  ft  Indexes 
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Appellant's  claim  as  a  creditor  included,  as  filed,  the  full  amount  of  royal- 
ties due  under  numerous  leases  of  shoe  machinery.  It  was  allowed  for 
only  60  per  cent  of  the  rc^alties.  The  lease  contained  the  following  pro- 
vision: 

"5.  The  lessee  stiall  pay  to  the  lessor  on  the  last  day  of  each  calendar 
month  as  rent  or  royalty  the  sum  of  one  (1)  cent  for  each  pair  of  misses* 
and  children's,  and  one  and  one-quarter  (1%)  cents  for  each  pair  of  all  other 
kinds,  of  boots,  shoes,  or  other  footwear  or  portions  thereof,  lasted  or  manu- 
factured or  prepared  during  the  next  preceding  calendar  month  in  any  way, 
whether  wholly  or  in  part,  by  the  aid  of  the  leased  machinery  or  any  part 
thereof:  Provided,  however,  that  in  all  cases  when  the  lessee  shall  pay  to 
the  lessor  on  or  before  the  15th  day  of  the  calendar  month  the  rent  or  royal- 
ty due  for  the  use  of  the  leased  machinery  for  the  next  preceding  calendar 
month,  the  lessor  will  in  consideration  of  such  prompt  payment  grant  a 
discount  of  50  per  cent  from  such  rent  or  royalty  due  for  such  preceding 
calendar  month." 

The  petition  In  bankruptcy  was  filed  July  21,  1911.  The  bankrupt's  book- 
keeper from  November  1,  1909,  testified  that  for  a  year  preceding  bankruptcy 
it  was  the  custom  of  the  lessor  to  accept  as  payment  in  full  50  per  cent,  of 
the  royalties  when  paid  after  the  15th  of  the  month  following  that  in  which 
they  were  earned.  No  testimony  as  to  the  practice  between  November,  1909, 
and  June,  1910,  was  given,  and  none  as  to  the  dates  when  payments  were 
made  during  the  year  beginning  July,  1910,  exct>pt  as  shown  by  bills  dated 
July  1,  August  1,  September  1,  October  1,  and  December  1,  1910,  and  February 
1,  1911.  Each  of  these  bills  was  for  royalties  earned  during  the  preceding 
month,  and  each  of  them  was  paid  in  full  by  payment  oif  the  50  per  cent,  on 
some  day  between  the  17th  and  27th  of  the  month  in  which  they  were  dated. 
Testimony  that  the  trustee's  net  50  per  cent  payment,  made  October  10,  1911, 
for  royalties  earned  in  August,  1911,  ^as  received  as  payment  in  full,  was 
also  admitted. 

The  referee  held  that  the  net  amount  represented  the  real  debt,  and  that 
the  other  50  per  cent  was  an  unlawful  penalty.  The  court  confirmed  his  re- 
port, both  on  this  ground  and  on  the  further  ground  that  the  conduct  of  the 
parties  evidenced  a  modification  of  the  leases. 

Douglas  W.  Robert,  of  St.  Louis,  Mo.,  for  appellant 
O.  S.  Humphrey  and  P.  B.  Warren,  both  of  Springfield,  111.,  for 
appellees. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

MACK,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  1. 
The  contractual  rights  of  the  creditor  against  the  bankrupt's  es- 
tate cannot  be  affected  by  its  dealings  with  the  trustee.  If  the  leases 
were  modified,  the  modification  preceded  the  bankruptcy.  The  dates 
when  the  lessor  received  payment  of  royalties  earned  from  the  trustee 
after  the  bankruptcy  and  the  amounts  thereof,  whether  net  or  gross, 
were  immaterial.  The  objection  to  the  proof  thereof  should  have 
been  sustained.    The  evidence  itself  must  be  disregarded. 

[2]  2.  There  is  no  evidence,  either  verbal  or  documentary,  that 
any  net  payments  were  made  or  received  after  the  27th  of  the  month 
following  that  in  which  they  were  earned.  If,  under  the  contract, 
the  royalties  were  due  and  payable  only  on  the  last  day  of  the  month 
following  the  one  in  which  they  were  earned,  then  the  only  modifica- 
tion that,  under  any  circumstances,  could  be  deduced  from  the  course 
of  dealing,  is  that  payments  made  at  any  time  before  maturity  of 
the  debt,  though  not  made  on  or  before  the  15th  day  of  that  month, 
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are  entitled  to  the  discount.    Such  a  modification  would  not  affect  the 
present  claim. 

In  our  judgment,  however,  the  course  of  dealing  evidenced,  not  a 
modification  of  the  agreement,  but  a  reduction  by  the  lessor  from 
month  to  month  of  a  part  of  its  claim — a  reduction  made  in  consider- 
ation of  the  payment  before  maturity.  A  course  of  conduct  of  this 
kind  might  prevent  the  exercise  of  a  reserved  right  of  forfeiture  until 
due  notice  had  been  given  that  such  right  would  thereafter  be  strictly 
enforced.  It  would  not,  however,  affect  the  contractual  obligation 
itself.  A  lessor  can  allow  a  discount  not  provided  for  in  the  lease,  or 
contrary  to  the  terms  thereof,  with  or  without  consideration,  for  as 
many  successive  months  as  he  desires,  without  thereby  obligating  him- 
self to  continue  the  allowance  for  any  time  thereafter. 

[3]  3.  The  main  contention,  however,  is  that  the  discount  provi- 
sion of  the  lease  is  a  mere  subterfuge  for  a  penalty  in  excess  of  legal 
interest,  to  be  exacted  for  the  failure  to  pay  a  debt  promptly  at  ma- 
turity. It  is  urged  that,  while  it  is  true  that  suit  could  not  be  brought 
for  the  royalties  earned  in  one  month  until  on  or  after  the  last  day 
of  the  succeeding  month,  nevertheless  the  debt  is  due  as  soon  as 
earned;  that,  therefore,  the  lowest  amount  that  would  discharge  the 
obligation  after  the  due  date — ^that  is,  the  50  per  cent. — ^is  the  real 
amount  of  the  indebtedness.  That  the  debt  is  due  when  earned  is 
clear,  it  is  said,  from  the  express  language  of  the  lease.  It  provides 
for  the  discount  of  50  per  cent,  of  the  royalty,  not  earned,  but  "due" 
for  the  preceding  month,  if  the  lessee  pay  the  lessor  on  or  before  the 
15th  day  of  the  calendar  month  the  royalty,  again  not  earned,  but 
**due''  for  the  next  preceding  calendar  month. 

The  apparent  contradiction  between  the  debt  being  due  at  the  end 
of  one  month  and  suable  because  payable  only  at  the  end  of  the  fol- 
lowing month  is  avoided,  and  the  obvious  intention  of  the  parties  given 
full  effect,  if  the  word  "due"  be  given  its  secondary  meaning  of  "owing** 
(United  States  v.  Bank,  6  Pet.  29,  8  L.  Ed.  308;  3  Words  and  Phrases, 
p.  2213),  instead  of  its  more  usual,  but  in  this  instance  impossible, 
meaning  of  "owing  and  now  payable."  So  interpreted,  the  lease  is 
perhaps  distinguishable  from  that  considered  by  the  court  in  Good- 
year Co.  V.  Selz,  Schwab  &  Co.,  157  111.  186,  41  N.  E.  625,  in  which 
it  was  held  that  only  the  net  amount  was  the  real  debt;  the  other  50 
per  cent,  being  an  unlawful  penalty.  There  the  royalties  were  ex- 
pressly due  and  payable,  not  on  the  last,  but  on  the  first,  day  of  the 
succeeding  month,  "and  to  be  paiid  within  one  month  from  that  day." 
The  50  per  cent,  discount  was  to  be  given  "if  the  royalties  due  on  the 
1st  day  of  any  month  shall  be  paid  on  or  before  the  15th  day  of  that 
month."  If,  however,  the  words  "to  be  paid  within  one  month  from 
that  day"  make  the  debt  payable  only  a  month  thereafter,  then  the 
case  cannot  be  distinguished. 

We  are  not  dealing  with  a  loan  of  money  for  the  use  of  which  no 
more  than  legal  interest  can  lawfully  be  demanded.  Here  the  parties 
were  empowered  to  fix  the  rentals  at  such  sum  and  payable  at  such 
times  as  they  deemed  best.  Having  agreed  thereon,  they  could  fur- 
ther provide  for  any  discounts  based  on  payment  before  maturity.   A 
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provision  for  discounts  far  in  excess  of  the  lawful  interest  rate  is  not 
only  a  usual,  but  an  invariable,  term  in  sales  at  wholesale  of  most 
lines  and  at  retail  of  many  lines  of  merchandise.  Their  validity  is 
beyond  question.  If,  however,  5  per  cent,  discount  for  payment  in 
10  days  or  2  per  cent,  in  30  days,  of  a  debt  due  in  60  days,  is  legal,  50 
per  cent,  discount  for  payment  in  15  days  of  a  debt  due  in  30  days 
cannot  be  held  illegal  merely  because  it  is  a  much  larger  percentage. 
In  both  cases,  the  allowance  is  in  fact,  as  in  law,  a  discount,  not  a 
penalty.  The  debt  itself  is  what  the  parties  by  lawful  agreement  have 
declared  it  to  be,  the  full  amount  earned  and  payable  at  a  definite 
date  thereafter.  If  the  contract  provided  that,  unless  the  debt  should 
be  paid  at  maturity,  double  the  amount  should  be  due  and  payable 
15  days  thereafter,  the  excess  would  clearly  be  a  penalty  for  nonpay- 
ment at  maturity,  and,  as  such,  illegal. 

While  the  intent  of  the  parties  determines  what  the  actual  debt 
is,  and  whether  the  larger  amount  includes  a  penalty,  or  the  smaller 
amount  is  the  result  of  a  discount,  that  intent  is  to  be  found  primarily 
from  the  language  of  the  contract  itself.  No  evidence  of  any  kind 
has  been  introduced  tending  to  show  that  the  parties  had  in  fact  agreed 
upon  the  smaller  amount  as  the  actual  rental,  and  that  they,  or  the 
lessor,  through  some  monopolistic  power  or  otherwise,  caused  the 
real  agreement  to  assume  its  present  form  for  the  purpose  of  con- 
cealing, instead  of  expressing,  the  mutual  intent.  In  the  absence  of 
any  such  proof,  the  court  would  be  substituting  the  contract  that  it 
thought  the  parties  ought  to  have  made  for  the  one  in  fact  made 
by  them,  if  it  held  that  to  be  a  penalty  which  the  parties,  free  to  con- 
tract, on  any  mutually  agreeable  terms,  decided  should  be  a  true  dis- 
count. 

We  are  in  complete  accord  with  the  Court  of  Appeals  for  the  Eighth 
Circuit,  which,  after  careful  consideration  both  of  the  authorities  and 
the  principles  involved,  reached  the  same  conclusions  in  respect  to  an 
identically  similar  lease.  United  Shoe  Machinery  Co.  v.  Abbott,  158 
Fed.  762,  86  C.  C.  A.  118. 

The  order  allowing  the  claim  reduced  by  50  per  cent,  of  the  royal- 
ties will  be  reversed,  and  the  cause  remanded,  with  directions  to  allow 
the  full  amount  of  the  royalty  claims. 


(227  Fed.  19) 

COMMERCIAL  STATE  BANK  v.  MOORE  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  17,  1915.) 

No.  4411. 

1.  WrrNEssES  ^=:>269 — Cboss- Examination — Scope — ^Discbetion  of  Cotjbt. 

The  rule  reqtulrlng  cross-examination  to  be  confined  to  the  subjects  of 
the  direct  examination  does  not  limit  the  cross-examination  to  the  spe- 
dlic  details  inquired  of  in  chief,  but  rather  permits  full  inquiry  Into  the 
subject-matter  so  inquired  of;  the  scope  of  which  it  may  extend  resting 
largely  in  the  sound  discretion  of  the  presiding  judge. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  {§  949-954 ;  Dec. 
Dig.  <g=>269.] 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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2.  Witnesses  «=»269— Cross-examination — Scope. 

Where  It  was  necessary  to  plalntifTs  recovery  to  establish  a  partner- 
ship between  defendant  and  another,  who,  as  a  witness  for  plaintiff,  tes- 
tified to  the  partnership  and  to  yarloos  transactions  and  conversations 
with  defendant  relating  thereto,  It  was  competent  on  cross-examination  to 
Interrogate  the  witness  as  to  other  transactions  and  amversatlons  at 
which  third  persons  were  present,  tending  to  negative  the  existence  of  a 
partnership. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  CJent  Dig.  H  949-054;  Dec. 
Dig.  «=»2C9.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska;  Page  Morris,  Judge. 

Action  at  law  by  the  Commercial  State  Bank  against  Cass  Moore 
and  Charles  H.  Tully.  Judgment  in  favor  of  plaintiff  against  Moore, 
and  in  favor  of  Tully  against  plaintiff,  and  plaintiff  brings  error.  Af- 
firmed. 

Maxwell  V.  Beghtol,  of  Lincoln,  Neb.  (Mahin  &  Mahin,  of  Smith 
Center,  Kan.,  and  Edmund  C.  Strode,  of  Lincoln,  Neb.,  on  the  brief), 
for  plaintiff  in  error. 

M.  F.  Harrington,  of  O'Neill,  Neb.  (C.  C.  Barker,  of  Alliance,  Neb., 
and  Burt  Mapes,  of  Norfolk,  Neb.,  on  the  brief),  for  defendants  in 
error. 

Before  ADAMS,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

.  ADAMS,  Circuit  Judge.  The  Commercial  State  Bank  brought  this 
suit  in  the  District  Court  against  Cass  Moore  and  Charles  H.  Tully, 
alleging  that  they  were  in  December,  1910,  copartners  engaged  in  the 
cattle-feeding  business  in  Nebraska  under  the  firm  name  and  style  of 
"Cass  Moore";  that  on  the  1st  day  of  December,  1910,  they  executed 
in  their  firm  name  of  Cass  Moore  their  three  promissory  notes,  ag- 
gregating the  sum  of  $15,377,  and  delivered  them  to  the  plaintiff  in 
settlement  of  their  then  existing  indebtedness  to  the  plaintiff.  De- 
fendant Moore  filed  no  answer,  but  defendant  Tully  did,  specifically 
elenying  that  he  and  Moore  were  copartners  as  alleged,  or  that  he  ever 
signed,  executed,  or  delivered  the  notes  sued  on.  The  only  trial  issue 
was  on  the  answer  of  Tully,  whether  or  not  the  two  defendants  were 
copartners  doing  business  in  the  firm  name  of  Cass  Moore  as  allied. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
and  against  Moore,  and  against  the  plaintiff  and  in  favor  of  Tully. 
This  writ  of  error  is  prosecuted  by  plaintiff  to  secure  a  reversal  of 
the  judgment  in  favor  of  Tully. 

No  complaint  is  made  of  any  of  the  proceedings  of  the  trial  except 
rulings  on  the  admission  of  evidence.  Comparatively  little  of  the 
evidence  produced  at  the  trial  is  preserved  in  this  record;  enough, 
however,  as  counsel  seem  to  have  thought,  to  present  the  legal  ques- 
tions involved. 

It  is  contended  that  the  trial  court  erred  in  overruling  certain 
objections  of  plaintiff  to  questions  put  by  defendant's  counsel  to  Cass 
Moore  on  cross-examination  when  he  was  on  the  witness  stand  as  a 
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witness  for  plaintiflF.  He  had  been  fully  interrogated  in  chief  by 
counsel  for  plaintiff  on  the  issue  of  the  existence  of  the  alleged  co- 
partnership. He  had  testified  that  there  was  such  a  copartnership 
between  himself  and  TuUy,  and  had  upon  inquiry  by  counsel  testified 
to  many  conversations  at  different  times  and  places  between  himself 
and  Tully,  in  which  he  said  TuUy  agreed  to  become  a  copartner  with 
him,  or  admitted  that  they  were  copartners,  or  did  not  deny  that 
relationship  on  occasions  requiring  him  to  do  so  if  they  were  not,  and 
he  had  testified  to  conversations  had  between  himself  and  Tully,  dis- 
cussing and  adopting  financial  measures  for  carrying  on  the  partner- 
ship business.  On  this  kind  of  evidence  plaintiff  chiefly  relied  to 
prove  the  copartnership.  There  were  no  written  articles  of  copart- 
nership, and  no  formal  or  informal  written  agreement  of  that  char- 
acter. 

The  following  questions,  among  others,  had  been  put  to  Moore  with- 
out objection,  and  the  following  answers  had  been  given  by  him : 

"Q.  Well,  you  did  not  have  any  money  to  pay  that  check  [referring  to  a 
certain  check  claimed  to  have  been  given  in  the  conduct  of  the  firm  business]  ? 
A.  WeU,  I  don't  know.  Charley  [referring  to  TuUy]  and  I  went  down 
there  and  put  up  our  note  for  $20,000,  and  we  had  not  used  that  out  yet. 
Q.  Well,  I  will  come  to  that  later.  That  was  the  note  that  was  given  to  Tagg, 
isn't  it?  A.  Yes,  sir.  Q.  And  the  mortgage  on  those  1,050  cattle  up  in 
Brown  county?  A.  WeU,  the  mortgage  on  a  thousand  head,  I  think.  Q. 
Do  you  even  know  the  bank  on  which  that  276  cattle  check  was  drawn?  A. 
No,  sir;  I  told  you  I  didn't  know.  Q.  Now,  as  a  matter  of  fact,  that  $20,000 
note  that  you  have  injected  in  here  was  not  drawn  until  two  months  after 
these  276  steers  were  bought,  was  it?  A.  I  could  not  say,  but  I  have  kipd  of 
got  it  in  my  mind  that  it  was  drawn  in  May,  but  I  don't  know.  ♦  ♦  ♦  Q. 
And  you  said  Charley  TuUy  was  interested  in  feeding  those  cattle  and  the 
sale  and  care  of  them?  A.  Yes,  sir.  Q.  Kindly  produce  the  first  letter  he  ever 
wrote  to  you  on  this  $70,000  deal.  A.  Well,  we  met  and  talked  this  thing — 
Q.  Answer  my  question.  The  first  letter  he  ever  wrote  to  you  in  this  tremen- 
dous transaction?  A.  I  could  not  produce.  Q.  Produce  any  letter  he  ever 
wrote  to  you  about  his  being  a  partner  in  that  immense  $70,000  feed." 

As  disclosed  by  this  and  other  evidence,  Moore  had  claimed  that 
certain  cattle  had  been  purchased  by  himself  and  Tully,  involving  an 
outlay  of  some  $70,000;  that  in  order  to  pay  for  them  they  had  to 
borrow  considerable  money,  and  did  borrow  $20,000  from  a  bank 
in  South  Omaha  through  the  agency  of  Tagg  Bros.  Commission  Com- 
pany; that  he  had  executed  their  note  for  that  amount  of  money, 
signing  the  firm  name  of  "Cass  Moore."  Tully,  on  the  other  hand, 
claimed  that  this  transaction  was  wholly  his  own,  and  that  he,  on 
his  own  account,  had  n^otiated  for  the  purchase  of  the  cattle  and 
was  engaged  in  raising  money  with  which  to  pay  for  them;  that  he 
had  already  exhausted  his  borrowing  limit  in  his  own  banks,  and  had 
to  borrow  $20,000  to  complete  the  payment ;  that  Moore  had  in  his 
possession  on  one  of  his  pastures  a  bunch  of  cattle  belonging  to  him 
(TuUy),  and  he  (Tully)  requested  Moore  to  accommodate  him  by  sign- 
ing a  note  for  $20,0C)0  and  executing  a  chattel  mortgage  on  that  bunch 
of  cattle  to  secure  the  payment  of  the  note,  and  this  was  done,  and 
the  note  ultimately  paid  by  Tully. 

In  this  attitude  of  the  case  counsel  for  Tully,  in  further  cross-ex- 
amination of  witness  Moore,  asked  him  this  question: 
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"Did  Mr.  Tully  tell  you,  about  the  time  this  $20,000  note  was  given  In  the 
Stock  EAcbange  Building  In  South  Omaha,  In  the  presence  of  Frank  Currle, 
that  he  had  to  borrow  $70,000,  that  all  the  bank  could  loan  him  was  $50,000, 
and  that  Tagg  Bros,  had  suggested  that  he  get  you  to  sign  a  note  for  $20,000 
more,  and  as  the  cattle  were  to  be  kept  at  your  ranch  In  Brown  county  that 
you  sign  a  mortgage  on  Tully's  cattle  for  the  other  $20,000,  so  the  bank  could 
carry  the  loan?* 

Counsel  for  plaintifl  made  objection  thereto  in  the  following  lan- 
guage: 

"The  plaintiff  objects  to  any  conyersatlon  between  Mr.  Moore  and  his 
partner,  unless  It  was  In  the  pres^ice  of  the  plaintiff  or  some  of  the  plain- 
tiff's oflBcers.  These  talks  between  two  partners  are  hearsay  purely,  and  we 
never  asked  about  this  In  direct  examination,  not  a  thing;  and  we  object 
for  the  further  reaaoa  that  It  is  hearsay,  and  Incompetent,  immaterial,  and 
irrelevant,  as  to  the  talks  between  these  partners  after  the  money  was 
borrowed  and  the  arrangements  made  to  borrow  the  money." 

The  objection  was  overruled  by  the  court,  and  the  plaintiff  duly 
excepted,  and  now  assigns  the  overruling  of  this  objection  for  error, 
Counsel  for  defendant  Tully  then  asked  this  question  of  witness 
Moore : 

"You  may  state  whether.  In  June,  1909,  very  shortly  before  this  $20,000 
note  you  speak  of  was  signed.  In  the  corridor  of  the  EiXchange  Building  In 
South  Omaha,  In  the  presence  of  yourself  and  Charles  H.  Tully  and  Frank 
Currle,  Mr.  Tully  said  to  you,  *The  bank  will  loan  me  only  $50,000;  that  is 
all  they  wlU  loan  to  any  one  man,  and  they  suggest  that  as  the  steers  are 
going  to  be  kept  at  your  place  that  you  sign  a  note  and  mortgage  on  the 
steers  for  $20,000,*  and  that  you  then  and  there  said,  *Why,  that  Is  all  right,' 
and  did  Mr.  Tully  then  and  there  say  to  you,  'But,  of  course,  I  will  pay  this 
note,  Cass,  and  you  wiU  never  have  any  trouble  on  It.' " 

The  same  objection  was  made  to  this  question  by  counsel  for  plain- 
tiff, and  the  same  ruling  followed.  Due  exception  being  saved,  this 
ruling  is  also  assigned  for  error.  Many  other  similar  questions  con- 
cerning this  $20,000  transaction  were  asked  of  witness  Moore,  with 
the  same  result,  and  the  ruling  of  the  court  as  to  them  is  also  assigned 
for  error.    Counsel  for  Tully  then  asked  witness  Moore  this  question : 

**Did  you  In  December,  1909,  somewhere  from  the  10th  to  the  15th,  in  the 
corridor  of  the  Paxton  Hotel  in  Omaha,  in  the  presence  of  yourself  and 
Charley  Tully  and  BYank  Currle,  have  the  following  conversation,  or  Charley 
say  to  you,  *How  are  you  coming  along  with  the  bunch  of  heifers  you  are 
feeding  at  Long  Island,  Kan.?'  and  did  you  say  to  him,  'First  rate,'  and  did 
Mr.  Currle  then  say  to  you,  *How  many  heifers  are  you  feeding,  Cass?'  And 
did  you  say  to  him,  'About  1,300  head.'  And  then  did  you  say  to  Mr.  Tully 
at  the  same  time:  'Charley,  I  wish  you  would  go  into  partnership  with  me  on 
this  heifer  deal  at  Long  Island;  those  heifers  ought  to  be  fed  or  carried 
along  until  summer,  and  If  they  are  they  would  make  some  good  money.  I 
don't  believe  I  can  raise  the  money  to  feed  them  that  long,  and  I  would  like 
to  have  you  go  in  with  me  and  raise  the  money  to  carry  them  througlt,  and 
then  there  vtIU  be  money  In  It  for  both  of  us.'  And  did  Mr.  Tully  then  say  to 
you  In  the  same  conversation:  "No,  Cass;  I  wouldn't  go  Into  partnership  with 
any  one.  I  am  interested  with  other  people  who  are  furnishing  me  money,  and 
I  couldn't  go  Into  a  partnership.*  And  did  Mr.  TuUy  say  further:  *I  wonldnt 
go  into  any  feeding  deal  anyway.  I  never  fatted  any  cattle  In  my  life.  I 
don't  understand  anything  about  the  business.  I  sell  my  cattle  right  off  the 
grass,  and  I  wouldn't  think  about  going  into  a  feeding  deal  of  any  kind,  be- 
cause I  don't  know  anything  about  the  business?' " 
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Plaintiff  objected  to  this  question  as  incompetent,  immaterial,  and 
irrelevant,  and  hearsay,  unless  it  is  shown  that  the  conversation  was 
in  the  presence  and  hearing  of  some  officer  of  the  bank,  and  not  a 
proper  impeaching  question.  The  court  overruled  this  objection,  and 
the  action  of  the  court  in  so  doing  is  assigned  for  error.  Many  other 
questions  relating  to  business  transactions  between  Moore  and  Tully, 
and  as  to  what  they  did  and  said,  were  asked  of  witness  Moore,  to 
which  objections  of  similar  character  to  those  already  indicated  were 
made,  and  overruled  by  the  court,  and  to  every  such  action  of  the 
court  due  exceptions  were  saved,  and  these  rulings  are  also  assigned 
for  error.  Enough,  however,  have  already  been  specified,  we  think, 
to  fairly  present  the  questions  raised  in  the  case. 

Afterwards,  witnesses  Knapp,  Currie,  and  McNutt,  the  persons 
mentioned  in  the  questions  put  to  witness  Moore,  were  introduced  by 
defendant  Tully,  and  questions  designed  to  contradict  Moore's  answer 
were  propounded  to  them.  To  these  questions  plaintiff's  counsel 
objected,  on  the  ground  that  the  questions  put  to  witness  Moore  were 
immaterial,  and  that  no  impeaching  questions  could  be  predicated  upon 
them.    This  objection  was  overruled,  and  due  exception  saved. 

From  the  generality  of  the  objections  it  is  difficult  for  us,  and 
must  have  been  for  flie  trial  court,  to  understand  exactly  the  par- 
ticular vice  imputed  to  them ;  but  the  brief  of  counsel  for  plaintiff  in 
error  specifies  the  following  to  be  the  grounds  of  objection  relied  upon 
by  them  for  a  reversal:  (1)  That  the  questions  related  to  matters 
not  inquired  about  in  direct  examination;  -(2)  that  they  sought  to 
impeach  the  witness  on  immaterial  and  irrelevant  matters — ^and  to 
these  we  will  give  attention. 

[1]  It  is  contended  that  the  questions  complained  of  related  to  mat- 
ters not  specifically  inquired  of  in  chief.  For  instance,  that  witness 
Moore  was  not  interrogated  about  the  $20,000  note  given  in  the  Stock 
Exchange  Building  in  South  Omaha  and  that  the  several  questions 
put  to  him  on  cross-examination  concerning  that  note  were  incompetent. 
We  think  this  contention  discloses  an  erroneous  conception  of  the  gov- 
erning rule.  That  rule  does  not  limit  a  cross-examination  to  inquiries 
concerning  some  specific  detail  inquired  of  in  chief,  but  rather  per- 
mits full  inquiry  into  the  subject-matter  so  inquired  of.  As  to  this 
no  hidebound  rule  can  be  laid  down.  The  matter  must  necessarily 
rest  largely  in  the  sound  discretion  of  the  presiding  judge,  subject 
only  to  the  reasonable  requirement  that  the  cross-examination  must 
be  confined  to  the  subjects  of  the  direct  examination. 

[2]  Conceding,  therefore,  that  Moore  was  not  specifically  examined 
in  chief  about  tfie  $20,000  note  (although  it  appears  that  he  had  in 
an  early  part  of  his  cross-examination  testified  without  objection 
concerning  this  note),  it  cannot  be  denied  that  he  had  been  exhaustively 
examined  about  the  existence  of  the  alleged  copartnership.  He  had 
given  testimony  tending  to  show  that  he  and  Tully  had  purchased 
cattle  for  the  partnership;  that  they  had  had  many  conversations 
about  business  matters  and  about  raising  money  for  the  prosecution 
of  their  business.  In  fact,  most  of  plaintiff's  proof  consisted  of 
evidence  that  Tully  and  Moore  had  bought,  sold,  and  handled  cattle 
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as  copartners,  and  had  devised  means  for  raising  the  money  to  do 
so.  Nothing  could  more  eflFectually  tend  to  contradict  such  testimony 
than  proof  that  during  the  time  the  partnership  was  claimed  to  have 
been  in  existence  TuUy  had  made  an  individual  transaction  in  cattle 
involving  $70,000,  and  as  a  supporting  circumstance,  to  establish  that 
fact,  it  was  clearly  relevant  and  material  to  show  how  he  raised  the 
money  to  pay  for  them.  The  testimony  elicited  by  the  questions  com- 
plained of  had  a  direct  tendency  to  deny  the  existence  of  the  copart- 
nership. There  is,  therefore,  no  merit  in  the  objection  to  this 
class  of  questions  on  the  ground  that  they  were  not  germane  to  the 
subject  of  inquiry  in  chief,  and  the  court  did  not  err  in  overruling 
them. 

Considerations  of  the  kind  just  alluded  to  dispose  of  the  further 
contention  that  the  questions  were  immaterial  and  irrelevant,  and 
for  that  reason  did  not  aflFord  a  lawful  basis  for  subsequently  impeach- 
ing the  witness.  Manifestly  there  is  nothing  of  merit  in  this.  The 
questions  were  relevant  to  the  chief  issue  in  the  case  and  to  the 
dominating  subject  of  all  previous  inquiry.  They  tend  directly,  and 
in  our  opinion  strongly,  to  establish  a  state  of  facts  inconsistent  with 
the  fundamental  basis  of  plaintiff's  case,  the  existence  of  the  copart- 
nership between  Moore  and  TuUy.  They  were  therefore  material  and 
relevant,  and,  being  so,  afforded  sufficient  basis  for  subsequent  im- 
peachment. 

After  witness  Moore  had  denied  that  statements  of  the  kind  in- 
volved in  these  questions  had  been  made  at  the  times  and  places  spec- 
ified, witnesses  were  called  by  defendant  Tully  to  prove  that  they  were 
so  made.  No  objection  was  made  to  these  questions  as  originally 
put  to  witness  Moore,  nor  to  the  questions  subsequently  put  to  the 
impeaching  witnesses,  on  the  ground  that  the  questions  failed  to  suffi- 
ciently specify  time  and  place,  or  that  they  were  too  long,  intricate,  and 
comprehensive  to  afford  the  basis  for  impeachment.  If  the  latter  ob- 
jections had  been  made,  doubtless  counsel  would  have  been  compelled 
by  the  trial  court  to  reform  them. 

Argument  is  made  by  plaintiff's  counsel  that  the  questions  were  ob- 
jectionable because  they  did  not  inquire  concerning  statements  made 
by  witness  Moore  himself,  but  chiefly  concerning  statements  made 
by  Tully  to  him.  We  think  this  is  without  merit.  The  inquiry  was 
as  to  conversations  between  Tully  and  Moore  bearing  directly  upon  the 
chief  issue  in  the  case,  and  it  is  immaterial  that  they  were  not  exclu- 
sively statements  of  Moore  himself.  They  appear  to  have  been  made 
by  him,  or  to  him,  or  in  his  presence,  and  so  they  afford  a  sufficient  basis 
of  competency  and  relevancy  to  subject  him  to  cross-examination  and 
possible  impeachment. 

Many  other  exceptions  were  taken  to  rulings  of  the  trial  court 
on  objections  to  questions,  and  to  these  we  have  g^ven  careful  con- 
sideration. They  present  similar  contentions  to  those  already  consid- 
ered, and  for  reasons  stated  no  error  was  committed  in  the  rulings 
so  made. 

Finding  no  reversible  error  in  the  case,  the  judgment  is  affirmed. 
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(227  FM.  25) 

BARNES  &   TUCKER  COAL  CO.  v.  VOZAR. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  8,  1915.) 

No.  1976. 

1.  Appeal  and  Ebsob  ^=»272,  273 — Exceptions  to  Instructions — ^Rule  of 

Court. 

Assignments  of  error  based  on  exceptions  to  the  charge  of  the  court, 
or  to  requests  refused,  not  taken  spedflcally  in  writing,  and  immediately 
on  the  conclusion  of  tJie  charge,  and  before  the  Jury  retired,  as  required 
by  rule  of  the  appellate  court,  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1590, 
1606,  1611-1623,  1625-1630,  1764;  Dec.  Dig.  <8=»272,  273;  Trial,  Cent 
Dig.  S§  680,  689.] 

2.  Trial  ^=:»284 — Instructions — ^Effect  of  Failure  to  Object  or  Except. 

Where  the  court  in  its  charge  assumed  that  a  certain  fact  was  conceded 
by  a  party,  a  failure  of  such  party  to  object  or  except  at  the  time  is  a 
waiver  of  any  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  683-685;  Dec. 
Dig.  <S=>284.] 

3.  Master  and  Servant  ^=:»118 — State  Regulation  of  Coal  Mines — Lia- 

bility FOR  Violation. 

Act  Pa.  June  9, 1911  (P.  L.  756,  art.  4,  §  8),  requiring  shelter  holes  to  be 
provided  on  all  main  hauling  roads  In  bituminous  coal  mines  on  which 
hauling  is  done  by  machinery,  applies  to  all  such  roads,  without  regard  to 
their  width ;  and  the  fact  that  the  act  also  requires  the  mine  foreman  to 
see  that  such  shelter  holes  are  cut  does  not  relieve  the  owner  from  lia- 
bility for  Injury  to  a  miner  resulting  from  failure  to  comply  with  such 
provision,  if  he  has  knowledge  of  the  fact 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§ 
177,  202,  209 ;  Dec.  Dig.  <S=»118.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  W.  H.  Seward  Thomson,  Judge. 

Action  at  law  by  Victoria  Vozar  against  the  Barnes  &  Tucker 
Coal  Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Robbin  B.  Wolf,  of  Pittsburgh,  Pa.,  and  William  F.  Dill,  of  Bames- 
boro.  Pa.,  for  plaintiff  in  error. 

Geo.  C.  Bradshaw  and  Thomson  &  Bradshaw,  all  of  Pittsburgh,  Pa., 
for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  [1]  At  the  close  of  the  judge's 
charge  to  the  jury,  counsel  for  the  defendant  company  asked  for,  and 
was  allowed,  "a  general  exception  to  the  charge,  and  also  *  *  * 
to  the  answers  to  such  of  defendant's  points  as  were  not  unquali- 
fiedly affirmed."  The  trial  ended  on  February  20,  1915,  but  no  excep- 
tions to  the  charge  were  specified  until  May  29,  when  the  court  order- 
ed them  to  be  "filed  of  record  in  this  cause  nunc  pro  tunc,  as  if  pre- 
sented in  open  court  on  the  trial  of  this  cause  immediately  after  the 
court's  charge  and  before  the  jury  retired."     The  first  seven  assign- 
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ments  of  error  are  founded  on  the  exceptions  so  granted,  and  are  m 
direct  violation  of  rule  10  of  this  court  (224  Fed.  vii,  137  C.  C.  A.  vii), 
which  provides  as  follows : 

"The  Judges  of  the  District  Courts  shaU  not  allow  any  general  exertion  to 
the  whole  of  the  charge  to  the  jury  in  a  civil  or  a  criminal  trial  at  common 
law,  nor  shall  a  series  of  exceptions  be  allowed  which  produces  the  same  result 
But  the  party  excepting  shall  state  distinctly  and  separately  the  several  nmt- 
ters  In  such  diarge  to  which  he  excepts,  and  only  such  matters  shall  be  includ- 
ed in  the  bill  of  exceptions  and  allowed  by  the  court  Exceptions  to  the  charge 
or  to  the  judge's  action  upon  the  requests  for  instruction  shall  be  taken  inune- 
diately  (m  the  conclusi<m  of  the  charge  before  the  jury  retire,  shall  be  speci- 
fied in  writing  or  dictated  to  the  stenographer,  and  shall  be  specific  and  not 
generaL" 

The  assignments  referred  to  will  therefore  not  be  considered,  and 
we  shall  confine  our  attention  to  the  eighth,  ninth,  and  tenth.  In  order 
that  these  may  be  understood,  a  brief  statement  of  facts  is  necessary: 

The  plaintiff  is  the  widow  of  Joseph  Vozar,  a  miner  in  the  Coal 
Company's  service,  who  lost  his  life  on  September  6,  1913.  The  mine 
is  in  Cambria  county.  Pa.,  and  contains  an  upper  and  a  lower  vein 
of  bituminous  coal.  These  veins  are  connected  by  a  tunnel  several 
hundred  feet  long,  sloping  through  solid  rock  at  a  4  per  cent,  grade. 
The  deceased,  whose  occupation  was  loading  coal  into  mine  cars,  had 
been  working  in  the  upper  vein.  On  the  day  in  question,  he  and  his 
son  had  quit  work  and  were  walking  down  through  the  tunnel  to 
the  mouth  of  the  mine.  The  tunnel  is  a  main  haulage  way,  and  cars 
are  moved  along  its  length  by  an  electric  motor.  The  track  is  about 
11/^  feet  distant  from  one  wall  or  rib,  and  about  6%  or  7  feet  dis- 
tant from  the  other  wall.  The  miners  were  accustomed  to  use  this 
means  of  exit,  and  the  wider  space  was  sufficient  for  safety  under 
ordinary  circumstances,  especially  if  the  cars  remained  on  the  track. 
While  Vozar  and  his  son  were  still  in  the  tunnel,  they  were  overtaken 
by  a  motor  drawing  a  train,  and  the  deceased  was  killed  by  a  car  that 
left  the  track  (owing  to  the  breaking  of  an  axle)  and  crushed  him 
against  the  wall.  The  only  negligence  charged  against  the  company 
is  the  violation  of  article  4,  §  8,  of  the  Pennsylvania  Act  of  1911  (P. 
L.  756)  in  failing  to  provide  shelter  holes  along  the  timnel.  The 
company  admitted  their  absence,  but  contended  that  the  act  had  been 
substantially  complied  with,  because  the  tunnel  was  unusually  wide, 
so  wide  in  fact  as  to  provide  more  protection  than  the  statute  con- 
templates. Another  defense  was  that  the  broken  axle  was  the  prox- 
imate cause  of  the  injury,  and  that  no  negligence  in  this  particular 
had  been  charged  or  proved.  Still  further,  it  was  insisted  that  the 
Pennsylvania  act  had  put  the  tunnel  under  the  exclusive  control  of 
the  mine  foreman,  and  had  thus  relieved  the  company  from  liability 
for  the  absence  of  shelter  holes.  And,  finally,  the  contributory  n^[li- 
gence  of  the  deceased  was  set  up  as  a  complete  reply  to  the  plaintiff's 
claim.  The  trial  judge  instructed  the  jury  as  a  matter  of  law  that  the 
company  was  negligent  in  failing  to  provide  shelter  holes,  and  sub- 
mitted the  question  of  proximate  cause  and  of  contributory  negligence. 

This  brings  us  to  the  assignments  of  error.  The  eighth  complains 
that  the  defendant's  third  point  was  not  affirmed  without  qualification. 
The  point  and  the  answer  are  as  follows: 
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"If  the  Jnry  find  from  the  evidence  that  the  defendant  had  not  complied  with 
the  act  of  assemWy  requiring  shelter  holes,  If  the  absence  of  shelter  holes  was 
not  the  proximate  cause  of  the  Injury  to  the  decedent,  the  plaintiff  cannot  re- 
cover, and  the  verdict  must  be  for  the  defendant 

"Answer:  This  point  Is  affirmed,  subject  to  my  definition  of  proximate  cause 
as  given  to  you  in  the  general  charge." 

This  qualification  merely  recalled  the  attention  of  the  jury  to  the 
general  instructions  on  the  subject  of  proximate  cause,  and,  as  these 
instructions  are  not  the  subject  of  a  valid  assignment,  we  see  no  error 
in  the  answer. 

The  ninth  assignment  is  to  the  refusal  of  the  fourth  point : 

"A  failure  to  provide  shelter  holes  along  the  haulage  way  was  not  the  imme- 
diate and  proximate  cause  of  the  injuries  complained  of,  nor  were  those  inju- 
ries the  necessary  and  probable  result  of  the  failure  on  the  part  of  the  defend- 
ant to  provide  shelter  holes,  nor  was  the  absence  of  shelter  holes  a  concurrent 
cause  of  the  injuries  complained  of ;  but  the  injuries  were  the  direct  result  of 
the  breaking  of  an  axle,  which  derailed  the  car  and  thereby  caused  the  injuries, 
and  in  this  case  there  is  no  claim  of  any  negligence  in  the  construction,  equip- 
ment, or  inspection  of  the  said  car,  and  therefore  the  verdict  must  be  for  the 
defendant" 

This  point  was  rightly  refused,  because  it  asked  the  court  for  bind- 
ing instructions,  whereas  the  evidence  required  the  question  of  prox- 
imate cause  to  be  submitted  to  the  jury. 

The  tenth  assignment  complains  of  the  court's  refusal  to  instruct 
the  jury  on  the  whole  case  in  favor  of  the  defendant.  This  fairly 
raises  the  question  whether  the  failure  to  provide  shelter  holes  is 
chargeable  exclusively  to  the  mine  foreman,  or  is  chargeable  also  to 
the  company.  In  Pittsburgh,  etc.,  Co.  v.  Cheko,  204  Fed.  353,  124  C. 
C.  A.  451,  we  had  occasion  to  consider  the  Pennsylvania  cases  on  the 
subject  of  a  mine  foreman's  status,  and  we  need  not  repeat  what  was 
there  said.  The  present  controversy  concerns  a  different  aspect  of  the 
mineowner's  liability,  and  the  state  court  has  recently  decided  several 
cases  thereon  that  need  consideration.  When  the  tunnel  was  con- 
structed in  1910,  the  Mining  Act  of  1893  was  in  force,  which  provided 
in  article  6,  §  4,  that : 

"On  all  hauling  roads  whereon  hauling  is  done  by  machinery,  and  all  gravity 
and  inclined  planes  Inside  mines  upon  which  the  persons  employed  in  the  mine 
must  travel  on  foot  to  and  from  their  work,  such  shelter  holes  shall  be  cut  not 
less  than  two  feet  six  Inches  into  the  strata,  and  not  more  than  fifteen  yards 
apart,  unless  there  is  a  space  of  at  least  six  feet  from  the  side  of  the  car  to  the 
side  of  the  roadtoay,  which  space  shall  he  deemed  suffioient  for  shelter,**  Act 
May  15, 1893  (P.  Jm  62). 

The  tunnel  complied  with  this  section,  for,  although  it  had  no 
shelter  holes,  it  did  leave  a  space  of  at  least  six  feet  from  the  side 
of  the  car  to  the  side  of  the  roadway.  But  in  1911  a  new  act  was 
passed  upon  the  subject  of  bituminous  mines,  which  repealed  all  for- 
mer statutes  and  provided  in  article  4,  §  8,  as  follows : 

"On  all  main  hauling  roads,  on  which  hauling  is  done  by  machinery,  shelter 
holes  shall  be  cut  into  the  strata,  not  less  than  two  and  one-half  feet  deep  and 
at  least  four  feet  wide,  and  level  with  the  road,  and  not  more  than  fifteen  yards 
apart ;  and  said  shelter  holes  shall  be  kept  whitewashed  and  clear  of  obstruc- 
tion, except  in  entries  from  which  rooms  are  opened  at  regular  intervals  not 
exceeding  forty-five  feet:  Provided,  that  the  entrance  to  such  rooms  be  kept 
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dear  of  obstrnctkn  for  a  distance  of  three  feet  All  shelter  ludea  shall  be  made 
on  the  same  side  of  the  entry.  All  entries  driven  after  the  passage  of  this  act 
shall  have  a  dear  space  of  two  and  one-half  feet  from  the  side  of  the  car  to 
the  rib,  which  shall  be  made  and  continued  throughont  on  one  side  of  the  ^i- 
try,  If  in  the  judgment  of  the  inspectw  the  condition  of  the  roof  will  permit, 
and  shall  be  kept  clear  of  obstruction."    Act  June  9,  1911  (P.  L.  7&1). 

It  will  be  observed  that  this  provision  differs  frcmi  the  act  of  1893, 
for  it  declares  without  qualification  that  shelter  holes  shall  be  cut  on 
all  main  hauling  roads  on  which  hauling  is  done  hy  machinery.  The 
language  is  plain  and  unambiguous,  and  apparently  requires  shelter 
holes  on  every  main  hauling  road  on  which  hauling  is  done  by  machin- 
ery, without  regard  to  its  width.  In  our  opinion,  therefore,  it  applied 
to  the  tunnel  in  question.  By  the  same  section  the  mine  foreman  is 
charged  with  the  duty  of  seeing  that  these  shelter  holes  are  cut : 

"The  mine  foreman  shall  see  that,  cm  aU  animal  and  medianical  hauling 
roads,  holes  for  shelter  shall  be  cut  into  the  strata,"  etc. 

And  for  this  reason  the  company  denies  responsibility  for  his  fail- 
ure, unless,  indeed,  knowledge  of  the  defects  has  been  brought  home 
directly  to  the  company. 

[2]  Upon  this  subject  some  evidence  was  given  by  one  witness, 
who  testified  concerning  the  superintendent's  knowledge  of  the  sit- 
uation, and  this  evidence  is  attacked  as  insufficient  on  the  authority 
of  Watkins  v.  Coal  Co.,  240  Pa.  419,  87  Atl.  860.  But  the  attack  must 
fail  for  this  reason:  It  is  evident  from  the  following  paragraph  of 
the  charge  that  the  trial  judge  understood  (probably  from  the  atmos- 
phere of  the  case)  that  the  superintendent's  knowledge  was  conceded : 

"While  the  act  of  assembly  provides  that  it  is  the  duty  of  the  mine  foreman 
to  see  that  shelter  holes  shaU  be  provided  as  hereinbefore  defined,  it  seems  to 
be  conceded  here  by  the  defendant's  counsel  that  the  superintendent  had  passed 
up  and  down  that  tunnel  way  frequently,  and  therefore  knew,  and  hence  the 
defendant  company  would  be  charged  with  the  knowledge,  that  those  safety 
holes  were  not  provided  in  the  tunnel.  This  being  the  case,  it  became  my  duty 
to  say  to  you,  as  a  legal  proposition,  that  by  reason  of  these  facts  the  defend- 
ant company  was  negligent  in  failing  to  have  the  safety  holes  required  by  the 
act  of  assembly,  because  it  does  not  do  for  a  man  to  become  wiser  than  the  law, 
and  the  neglect  of  an  important  matter  of  this  kind  is  negligence." 

• 

Now,  if  counsel  knew  that  the  court  was  mistaken  in  supposing  that 
the  superintendent's  knowledge  had  been  conceded  (although  no  wit- 
ness had  been  called  to  deny  it),  plainly  this  was  the  time  to  speak, 
or,  if  not  then,  certainly  at  the  end  of  the  charge.  But  no  objection 
was  made  at  either  time,  and  not  until  three  months  afterwards  was 
there  any  offer  to  except  to  this  paragraph.  To  hear  such  an  objection 
now  would  be  unfair  to  the  trial  judge.  His  attention  should  have  been 
called  without  delay  to  the  fact  that  he  was  inadvertently  going  wrong, 
so  that  he  might  correct  his  slip,  and  we  regard  the  company  as 
bound  by  its  failure  to  interpose  a  timely  objection.  "A  party  may  not 
sit  silent,  and  take  his  chances  of  a  verdict,  and  afterwards,  if  it  is 
adverse,  complain  of  a  matter  which  would  have  been  immediately 
corrected  at  the  time  of  the  trial."  McCollom  v.  Coal  Co.,  250  Pa.  32, 
95  AU.  380;  Shade  v.  Llewellyn,  250  Pa,  456,  95  Atl.  583.    We  shall 


Digitized  by  VjOOQIC 


BABNES  A   TUCKER  COAL  CO.  V.  VOZAB  583 

therefore  take  it  as  a  fact  in  the  present  discussion  that  the  super- 
intendent of  the  company  did  know  of  the  defects  in  the  tunnel. 

[3]  This  being  so,  we  think  the  Supreme  Court  of  Pennsylvania 
has  settled  the  controversy  in  two  or  three  of  its  recent  opinions. 
They  were  rendered  under  the  Anthracite  Act  of  1891  (Act  June  2, 
1891  [P.  L.  176]),  but  the  rule  laid  down  would  seem  to  apply  to  the 
Bituminous  Act  also.  In  Bogdanovicz  v.  Coal  Co.,  240  Pa.  124,  87 
Atl.  295,  Justice  Mestrezat  thus  states  the  rule  referred  to : 

"The  statute,  however,  has  not  relieved  the  owner  from  UablUty  for  his  own 
neglect  or  failure  of  duty.  Tliere  may  be  cases  In  which  both  the  mine  fore- 
man and  the  mine  owner  may  be  liable  to  an  Injured  party.  If  through  any 
neglect  or  faUure  of  duty  the  mine  owner  causes  Injury  to  one  of  his  employes, 
the  general  rule  applicable  In  such  cases  subjects  the  owner  to  damages  for  his 
default.  If  there  Is  a  dangerous  condition  existing  In  the  mine,  which  is  per- 
mitted by  the  negligence  of  the  mine  foreman,  resulting  In  Injury  to  an  emr 
ploy6,  the  mine  owner  will  be  responsible,  If  he  has  knowledge  of  the  fact  and 
takes  no  steps  to  remove  It  The  owner  cannot  neglect  this  duty  and  escape 
responsibility.  The  statute  provides  that  the  owner  shall  use  every  precaution 
to  Insure  the  safety  of  the  workmen  In  all  cases,  whether  provided  for  in  the 
act  or  not" 

And  a  similar  statement  is  made  by  Justice  Frazer  in  McCollom  v. 
Coal  Co.,  250  Pa.  31,  95  Atl.  381 : 

**It  has  frequently  been  held  by  this  court  that  when  the  owner  has  knowl- 
edge of  conditions  which  are  hazardous  to  employes,  or  knowledge  of  the  fail- 
ure of  the  mine  foreman  to  properly  perform  his  duties  In  safeguarding  the 
lives  of  others,  it  Is  his  duty  to  remedy  the  dangerous  condition ;  and  failure 
on  his  part  to  do  so  will  give  rise  to  liability  which  he  cannot  avoid  by  the 
plea  that  the  danger  arose  through  the  act  of  the  mine  foreman,  for  whose 
negligence  he  Is  not  responsible.  Wolcutt  v.  Erie  Coal  &  CJoke  Co.,  226  Pa.  204 
[75  Atl.  197] ;  Watson  v.  Monongahela  River,  etc.,  Co.,  247  Pa.  469  [93  Att.  625], 
and  cases  therein  cited." 

To  which  may  be  added  the  following  quotation  from  Dobra  v.  Coal 
Co.,250Pa.  318,  95  Atl.  467: 

"The  second  question  raised  on  behalf  of  appellant  Is:  'Whether  the  opera- 
tor of  a  mine,  who  has  constructed  and  provided  a  passageway  of  proper  width, 
is  liable  to  an  employ^  for  an  Injury  resulting  from  an  insufficiency  of  space  be- 
tween the  side  of  a  car  and  a  prop  subsequently  located  by  the  mine  foreman 
in  charge  of  the  mine.*  That  the  responsibility  for  the  care  of  the  passageways 
in  a  mine  rests  upon  the  owner,  and  cannot  be  shifted  to  the  mine  foreman,  has 
been  settled  by  our  decisions.  In  Simmons  v.  Lehigh  Valley  Goal  Co.,  240  Pa. 
354,  358  [87  Atl.  568,  569],  which  was  an  action  brought  under  the  act  of  June 
2,  1891  (P.  L.  176),  Mr.  Justice  Mestrezat  said:  *The  fact  that  the  company 
had  placed  In  the  mine  a  competent,  certified  mine  foreman  did  not  relieve  It 
from  the  liability  Imposed  by  the  statute.  To  provide  a  proper  passageway  In 
the  tunnel  was  a  nondelegable  duty  imposed  on  the  mine  owner,  and  not  one  of 
the  statutory  duties  Imposed  on  the  mine  foreman.'  To  the  same  effect  Is  the 
recent  case  of  Watson  v.  Monongahela  River,  etc.,  Co.,  247  Pa.  469  [93  Atl.  625]. 
In  the  present  case  the  plaintiff  testified  that  some  two  weeks  before  the  acci- 
dent he  notified  the  superintendent  of  the  mine  and  the  district  superintendent 
that  the  props  In  question  were  In  the  way  and  were  dangerous,  and,  accord- 
ing to  his  statement,  they  said  they  would  get  them  out  He  also  said  that  the 
props  of  which  he  complained  were  in  the  passageway  during  a  period  of  a  few 
weeks  before  he  spoke  to  the  superintendent  about  them.  There  was  evidence 
sufficient  to  go  to  the  jury  on  the  question  of  defendant's  knowledge  of  the  al- 
leged obstruction  in  the  passageway." 

Following  these  cases,  therefore,  the  judgment  is  affirmed. 
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(227  Fe6,  36) 

UNION  TRUST  CO.  et  al.  v.  BEACH. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    October  29, 1915.) 

No.  2806. 

1.  Appeal  and  Ebbob  ^=>324 — ^Pabties — Severance. 

,  A  formal  summons,  followed  by  an  order  of  severance,  Is  not  indlspoisa- 
ble  to  the  maintenance  (^  an  appeal  by  one  of  the  parties  to  a  decree,  if 
it  fairly  appears  from  the  record  that  the  parties  who  might  have  joined 
have  been  notified  to  do  so,  and  have  refused. 

[Ed.  Note. — For  other  cases,  see  Ai^;>eal  and  Error,  Cent  Dig.  ||  180^ 
1809;  Dec.  Dig.  <8=»324.] 

2.  OOBPORATIONS  «=>480— -MOBTOAQES— PBIOBITT  OVEB  SeCBET  EqUITIE& 

The  interv^ier's  guardian  purchased  lands  and  conveyed  them  to  the 
B.  Company,  which  executed  a  mortgage  thereon  to  a  trust  compciny  to  se- 
cure an  issue  of  bonda  The  B.  Company  contracted  for  the  sale  of  the 
land  to  the  F.  Company  for  a  sum  payable  in  Instalhnents  to  the  trust 
company,  which  assented  In  writing  and  ratified  the  contract  One  pay- 
ment was  made  and  the  F.  company  thereafter  became  banlsrupt  By  or- 
der of  the  bankruptcy  court,  and  with  the  consent  of  the  B.  Company,  the 
trustee  In  bankruptcy  surrendered  and  renounced  the  bankrupt's  rights 
under  the  contract  The  order  of  such  court  recited  that  the  rights  of 
the  trust  company  were  preserved  under  its  contract  with  the  B.  company, 
and  at  the  foot  of  the  order  was  a  consent  thereto  by  the  trust  company, 
^Vlth  all  rights  of  the  trust  company  preserved."  The  land  was  sold  at 
foreclosure  for  mu<di  less  than  the  unpaid  Installments  of  the  purchase 
price.  The  intervener  claimed  that  her  guardian  purchased  the  land  with 
her  money.  Held,  that  the  rights  of  the  trustee  in  the  land  were  not  sub- 
ordinate to  the  secret  equity  of  the  Intervener ;  the  public  records  not  dis- 
closing its  existence,  and  the  trustee  having  no  notice  thereof  when  its 
rights  attached. 

[Kd.  Note. — ^For  other  cases,  see  Corporaticms,  Dec.  Dig.  ^=»480;  Mort- 
gatres,  Cent  Dig.  §§  307-343.] 

3.  Corporations  ^=>480— Mobtgages — Pbopebtt  Subject — ^Payments  by  Pub- 

CHASEB. 

The  money  paid  by  the  F.  Company  was  held  by  the  trust  company  in 
its  capacity  as  trustee  under  the  deed  of  trust,  and  was  subject  to  the  lien 
thereof,  though  such  company  did  not  apply  it  on  the  secured  debt,  or 
make  any  mention  thereof  in  a  bill  to  foreclose  the  deed  <rf  trust,  as  it  was 
obviously  the  intention  of  the  contract  that  a  compliance  by  the  F.  Com- 
pany with  the  terms  thereof  would  entitle  it  to  a  conveyance  free  from  the 
incumbrance  and  have  the  effect  of  substituting  the  money  paid  in  lieu  of 
the  land,  and  moreover  the  trustee's  trust  relation  prevented  its  holding 
such  payment  free  from  the  lien. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  ^=>480 ;  Mort- 
gages, Cent  Dig.  §§  307-^43.] 

4.  Bankbuptcy  ^=»268 — Sales — Mobtgages — Payments  by  Pubchaseb. 

The  lien  of  the  deed  of  trust  upon  the  payment  had  not  be«i  released  or 
discharged ;  the  trustee's  consent  to  the  order  of  the  bankruptcy  court  not 
having  that  effect,  especially  as  the  land  sold  for  less  than  the  unpaid  in- 
stallments of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  372-379;  Dec 
Dig.  <S=>268.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia;    Emory  Speer,  Judge. 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DigesU  k  Indexes 
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Suit  by  the  Union  Trust  Company  to  foreclose  a  deed  of  trust,  in 
which  Myrtis  Beach  intervened.  From  a  decree  in  favor  of  the  inter- 
vener, the  Trust  Company  and  others  appeal.    Reversed. 

George  S.  Jones  and  Orville  A.  Park,  both  of  Macon,  Ga.  (Harde- 
man, Jones,  Park  &  Jdmston,  of  Macon,  Ga.,  on  the  brief),  for  appel- 
lants. 

William  M.  Toomer,  of  Jacksonville,  Fla.,  and  Robert  M.  Hitch,  of 
Savannah,  Ga.  (Hitch  &  Denmark,  of  Savannah,  Ga.,  on  the  brief), 
for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judgesj  and  FOSTER, 
District  Judge. 

WALKER,  Circuit  Judge.  [1]  This  is  an  appeal  by  the  Union 
Trust  Company  and  the  Mallary  Mill  Supply  Company  from  a  decree 
in  favor  of  Myrtis  Beach,  rendered  on  her  intervening  petition  filed 
in  a  foreclosure  suit  brought  by  the  Union  Trust  Company.  The  peti- 
tion asserted  a  claim  to  or  upon  the  sum  of  $18,000,  which  had  been 
received  by  the  Union  Trust  Company  under  circumstances  herein- 
after stated.  No  party  to  the  case  other  than  Myrtis  Beach  appears 
to  have  an  interest  in  sustaining  the  decree  rendered  in  her  favor.  It 
appears,  from  the  order  of  the  District  Judge  allowing  the  appeal,  that 
all  defendants  to  the  intervening  petition  other  than  the  appellants 
were  duly  notified  in  writing  to  join  in  the  appeal  if  they  desired  to 
do  so,  and  that  they  failed  and  refused  to  join  therein.  It  sufficiently 
appears  that  all  parties  to  the  suit,  other  than  the  appellants,  who  could 
have  been  adversely  affected  by  the  decree  appealed  from,  had  notice 
of  the  appeal  and  declined  to  join  in  it.  The  appeal  is  not  subject  to 
be  dismissed  on  the  motion  of  the  appellee  because  such  other  parties 
did  not  join  in  it  and  there  was  no  summons  and  severance.  A  formal 
summons,  followed  by  an  order  of  severance,  is  not  indispensable  to 
the  maintenance  of  an  appeal  by  one  of  the  parties  to  a  decree,  if  it 
fairly  appears  from  the  record  that  the  parties  who  might  have  joined 
have  been  notified  to  do  so  and  have  refused.  Johnson  v.  Trust  Com- 
pany of  America,  104  Fed.  174,  43  C.  C.  A.  458.  The  motion  to  dis- 
miss the  appeal  is  denied. 

In  the  year  1905  W.  R.  Beach  bought  certain  lands  in  Calhoun  coun- 
ty, Fla.,  and  took  title  thereto  in  his  own  name.  In  the  year  1910  he 
conveyed  these  lands  to  the  Beach  Manufacturing  Company,  and  there- 
after, in  the  same  year,  that  company,  to  secure  $200,000  of  bonds 
issued  by  it,  executed  to  the  Union  Trust  Company  a  deed  of  trust  or 
mortgage,  covering  those  lands,  other  lands  in  the  state  of  Georgia, 
and  sundry  articles  of  personal  property.  In  the  year  1913,  after  $30,- 
000  of  the  principal  of  the  debt  secured  by  that  instrument  had  been 
paid,  the  Beach  Manufacturing  Company  entered  into  a  contract  with 
the  Florida  Timber  Products  Company  for  the  sale  to  the  latter  com- 
pany of  said  Florida  lands  for  the  sum  of  $165,000,  which  was  made 
payable  in  installments  to  the  Union  Trust  Company,  and  the  first  in- 
stallment, $18,000,  was  paid  to  that  company  shortly  after  the  contract 
of  sale  was  made.     The  Union  Trust  Company  in  writing  assented 
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to  and  ratified  that  contract.  Thereafter  the  Florida  Timber  Products 
Company  was  adjudged  a  bankrupt  by  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Florida,  having  made  no  payment 
on  its  contract  to  purchase  other  than  the  above-mentioned  one  of  $18,- 
000.  After  the  Union  Trust  Company  had  brought  its  suit  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Georgia 
for  the  foreclosure  of  the  mortgage  or  deed  of  trust  to  it,  the  trustee 
in  bankruptcy  of  the  Florida  Timber  Products  Company,  pursuant  to 
an  order  made  by  the  court  of  bankruptcy,  which  order  was  consented 
to  by  the  Beach  Manufacturing  Company,  surrendered  and  renounced 
all  rights  of  the. bankrupt  under  its  above-mentioned  contract  of  pur- 
chase.   That  order  contained  the  recital  that : 

"The  rights  of  the  Unlcm  Trust  Company  are  preserved  under  their  contract 
with  the  Beadi  Manufacturing  €k>mpany." 

It  is  not  made  to  appear  that  the  Union  Trust  Company  had  any 
connection  with  the  making  of  that  order,  except  such  as  is  evidenced 
by  its  written  statement  found  at  the  bottom  of  it,  as  follows : 

"Consented  to,  with  aU  rights  of  Union  Trust  Company  preserved  against 
Beach  Manufacturing  Company  under  its  contract  and  mortgage.** ' 

After  the  above-mentioned  Florida  lands  had,  under  a  decree  of 
foreclosure  rendered  in  an  ancillary  suit  brought  by  the  Union  Trust 
Company  in  the  United  States  District  Court  for  the  Northern  Dis- 
trict of  Florida,  been  sold  for  the  sum  of  $25,000,  and  that  sum,  less 
the  amount  of  costs  and  fees  made  payable  therefrom,  had  been  or- 
dered by  that  court  to  be  paid  to  the  clerk  of  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  Georgia,  to  be  placed  in  the 
registry  of  that  court,  and  to  be  distributed  and  paid  out  under  the 
orders  of  that  court,  the  appellee,  Myrtis  Beach,  filed  in  the  original 
foreclosure  suit  her  petition  of  intervention,  which  prayed  that  the 
above-mentioned  sum  of  $18,000  deposited  with  the  Union  Trust  Com- 
pany be  adjudged  and  decreed  to  the  Beach  Manufacturing  Ownpany 
as  trustee  for  the  petitioner,  and  be  adjudged  and  decreed  to  be  unin- 
cumbered and  unaflFected  by  the  deed  of  trust  or  mortgage  to  the  Un- 
ion Trust  Company.  The  asserted  right  of  the  intervening  petitioner 
was  based  upon  the  claim  that  W.  R.  Beach  had  improperly  used  in 
his  purchase  of  the  Florida  land  more  than  $18,000  which  belonged  to 
the  petitioner,  and  of  which  he  had  possession  as  petitioner's  guardian. 
The  appeal  is  from  a  decree  which  sustained  the  claim  set  up  by  the 
intervening  petition. 

[2]  It  is  not  claimed,  and  there  is  no  room  for  claiming,  that,  as 
to  any  land  covered  by  the  deed  of  trust  to  the  Union  Trust  Company, 
the  right  of  that  company  as  trustee  was  subordinate  to  any  claim 
which  the  petitioner,  the  appellee  here,  may  have  had.  When  the 
rights  of  the  trustee  attached,  the  public  records  did  not  disclose  the 
existence  of  the  appellee's  claim,  and  the  trustee  did  not  otherwise 
have  notice  of  it.  The  secret  equity  which  is  the  basis  of  the  claim  of 
the  appellee  cannot  prevail,  if  the  payment  of  the  $18,000  by  the 
Florida  Timber  Products  Company  subjected  that  money  to  the  lien  of 
the  deed  of  trust  to  the  Union  Trust  Company,  and  nothing  has  occur- 
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red  which  is  entitled  to  be  given  the  effect  of  a  release  or  discharge  of 
that  lien. 

[3]  The  contract  for  the  sale  of  the  Florida  lands  to  the  Timber 
Products  Company  provided  that  that  company  should,  upon  its  ccnn- 
pliance  with  the  terms  of  the  contract,  receive  from  the  Beach  Man- 
ufacturing Company  "a  good  and  sufficient  warranty  deed  conveying 
said  land  in  fee  simple."  The  existence  of  the  incumbrance  on  the 
land  put  it  beyond  the  power  of  the  seller  to  carry  out  this  provision 
of  the  contract,  unless  the  incumbrancer's  consent  to  a  release  of  its 
lien  was  secured.  For  the  conduct  of  the  parties  to  the  contract  in 
making  the  stipulated  purchase  price  payable  to  the  Union  Trust  Com- 
pany, and  in  obtaining  that  company's  assent  to  and  ratification  of  the 
contract,  no  plausible  explanation  is  suggested,  other  than  the  very 
obvious  one  disclosed  by  the  fact  that  that  company  held  an  incum- 
brance on  the  land  contracted  about,  and  was  entitled,  so  long  as  that 
incumbrance  was  in  existence,  to  hold  the  land  subject  to  it,  unless  an 
arrangement  satisfactory  to  the  holder  of  the  incumbrance  was  made 
for  its  release  of  the  land  from  the  lien  upon  it.  From  the  facts  that 
all  of  the  purchase  price  was  made  payable  to  the  Union  Trust  Com- 
pany, the  holder  of  an  incumbrance  on  the  lands  which  were  the  sub- 
ject of  the  contract,  and  that  the  contract  was  in  writing  assented 
to  and  ratified  by  that  company,  obviously  it  is  to  be  inferred  that  the 
understanding  was  that  a  compliance  by  the  purchaser  with  the  terms 
of  the  contract  was  to  have  the  effect  of  entitling  it  to  a  conveyance  of 
the  lands  freed  of  the  incumbrance,  and  of  substituting  the  money 
paid  to  the  holder  of  the  incumbrance  in  lieu  of  the  released  land, 
with  the  result  of  transferring  to  that  money  in  the  hands  of  the 
trustee  the  lien  to  which  theretofore  the  released  land  was  subject. 
The  money  so  paid,  as  much  as  the  land  for  or  upon  which  it  was 
paid,  is  to  be  regarded  as  held  by  the  Union  Trust  Company  in  its  ca- 
pacity as  trustee  under  the  deed  of  trust  to  it. 

In  effect  the  transaction  was  an  agreement  by  the  owner  of  land 
and  the  holder  of  a  mortgage  upon  it  to  sell  it  for  a  sum  made  pay- 
able to  the  mortgagee  in  installments.  In  the  case  of  such  a  sale  the 
lien  of  the  mortgage  attaches  to  the  proceeds  of  the  sale  in  the  same 
manner  and  with  the  same  effect  as  it  bound  the  premises  before  the 
sale  was  made.  Markey  et  al.  v.  Langley  et  al.,  92  U.  S.  142,  23  L. 
Ed.  701 ;  Lewis  v.  Dillard,  76  Fed.  688,  22  C.  C.  A.  488.  When  the 
incumbrance  is  a  deed  of  trust' to  secure  debts  payable  to  a  person  or 
persons  other  than  the  trustee,  the  lien  of  the  deed  of  trust  attaches 
to  each  installment  of  the  stipulated  purchase  price  as  it  may  be  paid, 
and  is  not  to  be  regarded  as  released  or  discharged  unless  the  trustee 
in  some  proper  way  consents  to  such  release  or  discharge,  or  some- 
thing occurs  which  on  equitable  considerations  is  entitled  to  be  held 
to  have  operated  as  a  release  or  discharge.  The  trustee's  trust  rela- 
tion to  the  subject  of  such  a  sale  prevents  his  holding  the  proceeds  of 
it,  whether  it  is  all  or  only  part  of  the  agreed  price  that  is  paid,  freed 
from  the  lien  which  had  existed  against  the  thing  so  dealt  with.  The 
rights  acquired  by  the  Timber  Products  Company  as  against  the  deed 
of  trust  or  the  trustee  to  which  the  installments  of  the  purchase  price 
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were  made  payable  were  similar  to  those  it  would  have  had  if  its  pur- 
chase had  been  under  a  decree  for  the  foreclosure  of  the  deed  of 
trust.  If  a  purchaser  at  such  a  sale  fails  without  good  cause  to  com- 
plete his  purchase,  he  forfeits  any  deposit  or  partial  payment  he  may 
have  made,  so  far  as  it  may  be  needed  to  make  up  a  deficiency  in 
price  on  a  resale  occasioned  by  his  default.  Camden  v.  Mayhew,  129 
U.  S.  73,  9  Sup.  Ct.  246,  32  h.  Ed.  608;  2  Jones  on  Mortgages  (6th 
Ed.)  §  1644. 

[4]  There  is  no  evidence  in  the  case  from  which  it  could  be  infer- 
red that  the  Trust  Gnnpany  consented  to  release  the  lien  of  the 
deed  of  trust  upon  the  $18,000  which  was  paid  to  it  as  the  first  install- 
ment of  the  stipulated  purchase  price.  The  language  of  its  consent  to 
the  order  of  the  court  of  bankruptcy  under  which  the  trustee  of  the 
bankrupt  surrendered  and  renounced  all  its  rights  under  the  con- 
tract for  the  purchase  of  the  lands  by  no  means  indicates  a  consent 
to  relinquish  any  right  which  had  attached  to  what  was  paid  by  the 
defaulting  purchaser.  The  terms  of  that  order  make  it  plain  that 
the  consideration  which  moved  the  court  to  make  it  was  that  thereby  the 
bankrupt  estate  was  relieved  of  a  large  and  burdensome  claim  against 
it.  From  the  failure  of  the  order  to  say  anything  about  the  $18,000 
which  had  been  paid  to  the  Union  Trust  Company,  it  fairly  is  to  be 
inferred  that  the  understanding  of  the  court  making  the  order  and  of 
all  parties  concerned  in  it  was  that  the  bankrupt  had  forfeited  that 
sum  by  its  failure  to  carry  out  its  contract,  and  that  the  Trust  Com- 
pany's right  to  hold  and  apply  that  money  was  not  different  from  what 
it  would  have  been  if  the  other  installments  also  had  been  paid  to  it 
It  may  be  assumed,  without  being  conceded,  that  the  claim  asserted  by 
the  appellee  would  have  been  strengthened  if  it  had  been  made  to  ap- 
pear that  on  a  resale  of  the  land,  either  by  the  owner  with  the  consent 
of  the  holder  of  the  incumbrance  or  under  a  foreclosure  decree,  it 
had  brought  as  much  as  or  more  than  the  price  stipulated  in  the  con- 
tract of  sale.  No  such  state  of  facts  is  disclosed.  On  the  contrary,  it 
appears  that  the  trustee  of  the  bankrupt  purchaser  has  unconditionadly 
forfeited  the  sum  paid  as  the  first  installment  of  the  purchase  price, 
and  that  from  a  sale  of  the  property  under  the  foreclosure  decree  there 
has  been  realized  a  sum  greatly  less  than  that  of  the  installments  of 
the  purchase  price  which  were  not  paid.  The  conclusion  is  that  noth- 
ing has  happened  which  properly  can  be  regarded  as  having  the  effect 
of  releasing  or  discharging  the  lien  of  the  deed  of  trust  which  at- 
tached to  the  $18,000  upon  its  payment  to  the  Union  Trust  Company. 
The  claim  of  the  appellee  is  not  strengthened  by  the  failure  of  the 
Trust  Company  to  apply  that  sum  on  the  secured  debt,  or  to  make 
any  mention  of  the  receipt  of  it  in  its  foreclosure  bill.  The  recipient 
of  that  sum  is  in  court  as  a  party  to  the  pending  suit,  and  the  money  in 
its  hands  is  subject  to  the  orders  of  the  court  as  to  the  proper  applica- 
tion to  be  made  of  it 

It  follows  from  the  above-stated  conclusions  that  the  decree  ap- 
pealed from  is  erroneous,  and  should  be  reversed;  and  it  is  so  or- 
dered. 
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<227  fM.  41) 

8IEG  V.  GREENE. 

(Clrcalt  Court  of  Appeals,  Eighth  Circuit     October  5,  1915.) 

No.  434& 

!•  Pabtnebship  ^=s>68 — Real  Estatev— Pabtnebship  ob  Individual  Pbop- 

BBT7. 

Whether  real  estate  bought  by  the  members  of  a  partnership  and 
standing  In  the  name  of  (me  or  both  partners  constitutes  personal  as- 
sets of  the  firm  depends  largely  on  what  funds  were  used  in  the  purchase, 
what  use  was  to  be  made  of  the  property,  and  the  intentions  of  the 
partners  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  f§  101-111; 
Dec  Dig.  «=»68.] 

2.  Pabtnership  ^=:»68 — Pabtnebship  Real  Estate — When  Tbeated  as  Peb- 

SONALTY. 

Real  estate  which  belongs  to  a  partnership  is  treated  in  equity  as  per- 
sonal property  only  so  far  as  it  may  be  needed  to  pay  the  debts  of  the 
partnership  and  adjust  the  equities  of  the  partners. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent.  Dig.  §§  101-111; 
Dec.  Dig.  «8=>68.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa ;   Smith  McPherson,  Judge. 
On  motion  for  rehearing.    Motion  denied. 
For  prior  opinion,  see  225  Fed.  955,  141  C.  C.  A.  79. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  LEWIS, 
District  Judge. 

LEWIS,  District  Judge.  The  petition  for  rehearing  in  this  case  is 
based  on  the  contention  that  the  land,  in  which  we  held  that  Size 
had  a  right  of  homestead,  was  parthership  property  belonging  to  the 
firm  of  Sieg  &  -Size,  and  that  on  that  account  the  right  of  homestead 
did  not  and  could  not  exist. 

We  were  not  much  concerned  with  that  partnership  in  this  suit. 
It  went  out  of  business  in  1903  and  the  new  firm  of  Size  &  Carpenter, 
of  which  appellant  was  not  a  member,  took  over  the  brick  plant  of 
the  old  firm  and  thence  engaged  in  the  manufacture  and  sale  of  brick. 

[1]  1.  To  establish  the  asserted  fact  that  the  lands  were  partner- 
ship assets  of  the  firm  of  Sieg  &  Size,  the  petitioner  relies  on  a  brief 
statement  of  Size  when  on  the  witness  stand  to  the  effect  that  the 
lands  up  to,  July,  1910,  belonged  to  the  partnership  of  Sieg  &  Size, 
and  also  that  the  title  which  they  held  stood  in  the  firm  name  of 
Sieg  &  Size. 

If  every  other  fact  and  circumstance  introduced  in  proof  were 
excluded,  the  matters  relied  on  to  sustain  the  contention  might  be 
prima  facie  sufficient,  although  we  think  it  quite  apparent  that  the 
testimony  of  Size  referred  to  can  have  no  other  effect  than  a  general 
statement  that  John  A.  Sieg  and  William  A.  Size  were  joint  owners 
of  the  property.  It  was  an  opinion  at  best  and  could  not  be  taken 
as  a  statement  of  pure  fact.    Outside  of  the  part  of  the  tract  used 

^s^Por  oUier  cases  see  same  topic  St  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Ipdexes 
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for  brickyard  purposes,  the  testimony  shows  that  the  remainder  of 
the  tract,  in  which  it  was  held  the  right  to  a  homestead  existed,  was 
used  for  farming.  The  farming  operations  on  the  lands  were  carried 
on,  so  far  as  the  record  discloses,  in  the  same  way  as  would  ordi- 
narily be  done  by  tenants  in  common.  There  is  no  proof  that  the 
farming  operations  went  into  the  partnership  accounts  in  the  opera- 
tion of  the  brick  plant.  There  is  no  proof  tiiat  the  original  purchase 
of  the  tract  was  made  with  partnership  fimds.  There  is  no  proof 
that  the  farm  lands  were  in  any  manner  used  as  a  part  of  or  in  con- 
nection with  the  brick  plant  or  the  manufacture  of  brick. 

And  it  is  of  little  significance  to  whom  title  is  taken,  whether  in 
the  name  of  one  of  the  partners  or  in  the  names  of  all  of  them,  or 
in  the  partnership  name,  as  to  whether  the  property  constitutes  firm 
assets.  The  principal  and  controlHng  factors  are,  with  what  funds 
the  property  is  purchased,  the  uses  to  which  it  is  to  be  put,  and  the 
intentions  of  the  members  of  the  partnership  at  the  time. 

In  Paige  v.  Paige,  71  Iowa,  318,  32  N.  W.  360,  60  Am.  Rep.  799, 
the  syllabus,  borne  out  by  the  opinion,  reads: 

"Real  property,  bought  for  partnership  purposes,  and  paid  for  with  the  un- 
divided moneys  of  the  partnership,  is  partnership  property,  although  the  am- 
veyance  is  made  to  both  the  partners  in  their  individual  names." 

Prior  cases  in  that  court  are  cited  from  which  is  deduced  the  rule 
that  where  land  is  purchased  with  partnership  funds,  and  intended 
to  be  used  for  partnership  purposes,  it  is  to  be  treated  as  personal 
assets  of  the  partnership. 

In  York  v.  Clemens,  41  Iowa,  95,  it  is  held  that  if  lands  be  bought 
with  partnership  assets  for  partnership  purposes  it  is  partnership 
property  though  the  title  be  vested  in  the  name^of  only  one  of  the 
parties. 

In  Bosworth  v.  Hopkins,  85  Wh.  50,  55  N.  W.  424,  and  Jenkins  v. 
Jenkins,  81  Ark.  68,  98  S.  W.  685,  it  is  held  that  even  though  lands  be 
bought  with  partnership  funds,  if  title  is  taken  in  the  name  of  one 
of  the  partners,  the  lands  may  be  the  sole  property  of  the  partner 
taking  the  title,  if  that  be  the  intention  of  all  the  parties  at  the  time. 

And  this  court,  in  McKinnon  v.  McKinnon,  56  Fed.  411,  413,  5 
C.  C.  A.  530,  534,  said: 

''It  may  have  been  that  the  purchase  was  merely  an  investment  of  sur- 
plus funds,  and  that  it  was  the  Intention  of  the  parties  to  hold  the  lands  as 
tenants  in  common,  rather  than  as  partnership  property.  The  fact  that  lands 
have  been  purchased  during  the  existence  of  a  firm  with  partnership  money, 
and  that  the  title  has  been  taken  in  the  name  of  one  of  the  partners,  Is  but  a 
single  persuasive  circumstance  tending  to  show  that  they  are  partnership 
assets.  It  is  necessary  to  further  inquire,  when  the  intent  of  the  parties  is  not 
manifest,  whether  the  real  estate  so  acquired  was  used  for  partnership  pur- 
poses, or  whether  the  income  derived  therefrom,  and  the  expenses  incident 
thereto,  were  carried  into  the  partnership  accounts,  and  treated  as  partnership 
matters.  It  is  generally  held  that  these  latter  considerations  are  controlling 
circumstances  in  determining  whether  lands  purchased  with  the  money  of  a 
firm,  and  held  in  the  name  of  one  partner,  are  in  fact  partnership  assets." 

[2]  2.  But  we  think  the  contention  is  based  on  a  misconception, 
and  that  the  proposition  is  wholly  without  the  issues  in  this  case.  It 
was  not  the  firm  of  Sieg  &  Size  and  the  members  thereof  which  were 
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adjudged  bankrupts,  but  the  firm  of  Size  &  Carpenter  and  its  mem- 
bers. The  trustee  in  bankruptcy,  appellee  here,  does  not  repre- 
sent the  creditors  of  the  firm  of  Sieg  &  Size.  We  do  not  know  that 
there  are  any  such  creditors.  We  cannot  assume  that  there  are.  The 
assets  of  that  firm  subject  to  the  payment  of  its  debts  belonged  to 
the  members  thereof.  Creditors  of  the  firm  of  Size  &  Carpenter 
have  no  concern  about  those  assets.  And  if  it  be  conceded  that  all 
of  the  farm  lands  were  assets  of  the  co-partnership  of  Sieg  &  Size, 
there  is  no  reason  here  why  the  individual  interests  of  each  partner 
therein  should  not  have  immediately  attached  in  1903,  when  that 
firm  ceased  to  carry  on  business  and  thenceforth  be  held  by  them  as 
tenants  in  common. 

In  Hewitt  v.  Rankin,  41  Iowa,  35,  the  court,  after  announcing  tiie 
general  principle  that  while  the  firm  is  in  operation  or  there  are  lia- 
bilities outstanding  against  it  the  individual  partners  have  no  interest 
in  its  lands  or  other  assets  but  their  interest  is  only  in  the  stock  of 
the  firm  and  their  proportionate  shares  in  the  remainder  after  debts 
are  paid,  uses  this  language: 

"When  the  business  of  the  partnership  Is  closed,  and  its  debts  are  paid 
and  there  are  no  equities  in  favor  of  third  persons  requiring  real  estate  of  the 
firm  to  be  held  subject  to  the  foregoing  rule,  the  partners,  or  their  representa- 
tives, hold  a  direct  interest  therein,  and,  as  between  them,  it  is  to  be  regarded 
as  real  estate,  and  subject  to  all  the  rules  appUcable  thereto." 

In  Hoyt  V.  Hoyt,  69  Iowa,  174,  28  N.  W.  500,  all  that  the  court  de- 
termined was  that  one  partner  could  not  as  against  his  co-partner 
assert  a  homestead  right  in  a  tract  of  land  which  was  partnership 
assets.  The  same  court  held  in  Drake  v.  Moore,  66  Iowa,  58,  23  N. 
W.  263,  that  such  a  right  could  not  be  acquired  and  asserted  as  against 
the  creditors  of  the  firm. 

Real  estate  which  belongs  to  a  partnership  is  treated  in  equity  as 
personal  property  only  so  far  as  is  necessary  and  as  it  may  be  needed 
to  pay  the  debts  of  the  partnership  and  adjust  the  equities  of  the 
partners.  Shanks  v.  Klein,  104  U.  S.  18,  26  L.  Ed.  635 ;  Riddle  v. 
WhitehiU,  135  U.  S.  621,  635,  10  Sup.  Ct.  924,  34  L.  Ed.  282. 

The  petition  is  denied. 


(227  Fed.  43) 

KEYSTONE  COAL  &  COKE  CO.  v.  PETROVICH. 

(Circuit  Court  of  Appeals,  Third  CJireuit     October  28,  1915.) 

No.  1916. 

1.  Masteb  and  Sbbvant  <ds>286 — ^Action  fob  Injuby  to  Sebvant — Questions 

FOB  JUBY. 

Evidence  held  sufficient  to  require  the  submission  of  the  ease  to  the 
Jury  in  an  action  for  injury  to  a  coal  miner  caused  by  the  breaking  of  a 
defective  part  of  a  machine  with  which  he  was  working. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  1001, 
1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050;  Dea  Dig. 
«=»286.] 

^S9For  other  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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2.  Appeal  and  Erbob  ^=»1039— Review — Habmless  Ebbob. 

Omission  of  a  material  allegration  from  a  statement  of  claim  is  not  groimd 
fbr  reversal,  where  the  point  was  not  made  in  the  trial  court,  and  the 
charge  properly  submitted  the  issue  to  the  jury. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  fS  4370- 
4379;   Dec.  Dig.  «=>1039.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;   W.  H.  Hunt,  Judge. 

Action  at  law  by  Peter  Petrovich  against  the  Keystone  Coal  &  Coke 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Robert  W.  Smith,  of  HoUidaysburg,  Pa.,  for  plaintiff  in  error. 
F.  W.  Scott,  of  Pittsburgh,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  The  Keystone  Coal  &  Coke  Com- 
pany is  engaged  in  mining  bituminous  coal  in  Westmoreland  county. 
Pa.  On  November  16,  1912,  the  plaintiff  was  injured  in  the  company's 
employ  while  operating  a  coal-cutting  machine.  The  object  of  this 
device  is  to  cut  a  horizontal  cleft  several  feet  deep  into  a  seam,  in  or- 
der to  loosen  the  coal  and  thus  make  it  easier  to  blast,  and  also  to  in- 
sure its  dislodgement  in  large  lumps. 

The  machine  in  question  was  actuated  by  compressed  air,  and  Pe- 
trovich had  had  several  years'  experience  as  a  cutter  with  machines 
of  the  same,  or  of  similar,  design.  He  had  been  operating  this  partic- 
ular machine — or  others  just  like  it — for  six  months  before  the  acci- 
dent. Two  men  are  needed,  a  cutter  and  a  scraper.  The  cutter  runs 
the  machine,  regulates  the  power,  and  exercises  general  supervision; 
the  scraper  stands  close  to  the  seam,  and  clears  away  the  debris  that 
comes  out  of  the  cleft.  The  machine  weighs  nearly  4,000  pounds,  and 
consists  of  two  parts,  the  frame,  which  does  not  move  and  rests  on 
the  floor  of  the  mine  room,  and  the  cutter  bar  and  the  engines,  which 
move  forward  on  the  frame  as  the  bar  penetrates  the  coal.  The  cleft 
is  cut  a  few  inches  above  the  bottom  of  the  room.  The  machine  is 
placed  close  to  the  seam,  and  the  frame  is  braced  by  a  device  called 
a  jack-pipe,  6  feet  long  and  2^4  inches  in  diameter,  whose  forked  base, 
or  prong,  straddles  a  transverse  bar  on  the  rear  of  tiie  frame,  and  whose 
other  end  is  forced  tightly  against  the  roof  of  the  mine  at  an  angle 
of  about  45**.  Without  the  pipe,  the  resistance  of  the  coal  would  not 
be  overcome,  and  the  machine  could  not  cut  The  movable  part  trav- 
els along  the  frame  as  the  bar  enters  the  coal,  and  as  the  machine  is 
about  9  feet  long  before  cutting  begins,  and  as  the  bar  may  penetrate 
the  seam  as  much  as  6  feet,  a  gradually  enlarging  space  comes  into 
being  between  the  rear  end  of  the  movable  part  and  the  rear  end  of 
the  frame. 

The  accident  took  place  under  the  following  circumstances:  The 
cutter  bar  and  the  engines  had  moved  forward  on  the  frame  about  4 
feet,  when  the  jack-pipe  broke,  thus  relieving  the  machine  of  its  brac- 

^S9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ing  or  steadying  element,  and  the  movable  part  jerked  and  then  re- 
bounded along  the  frame,  crushing  the  plaintiff's  right  leg,  which  in 
some  manner  had  got  into  the  space  between  the  frame  and  the  mov- 
able section.  Immediately  afterwards,  the  blade  of  the  scraper's  shovel 
was  discovered  to  be  wedged  between  the  frame  and  the  knives  of 
the  cutter  bar  on  the  side  of  the  machine  opposite  to  the  spot  where 
the  scraper  had  been  standing.  The  plaintiff  was  extricated  by  remov- 
ing the  shovel  blade  with  a  sledge,  and  applying  the  power  so  as  to 
move  the  bar  and  the  engines  forward. 

[1]  The  only  error  assigned  complains  of  the  court's  refusal  to 
direct  a  verdict  in  favor  of  the  defendant,  and  our  examination  of  the 
record  satisfies  us  that  such  refusal  was  correct.  The  testimony  was 
conflicting  in  a  marked  degree,  but  several  witnesses  testified  substan- 
tially as  follows : 

On  November  13  the  jack-pipe  then  in  use  by  the  plaintiff  bent,  and 
afterwards  broke  while  the  blacksmith  was  trying  to  straighten  it. 
Thereupon  the  plaintiff  went  to  the  superintendent  of  the  mine  and 
asked  for  a  new  one.  The  superintendent  referred  him  to  the  machine 
boss  as  the  person  having  authority  over  the  machinery,  and  the  latter 
directed  the  plaintiff  to  come  back  the  next  morning.  On  the  14th 
the  machine  boss  offered  him  an  old  and  rusty  pipe,  and  when  the 
plaintiff  was  reluctant  to  accept  it  told  him  there  was  no  new  material 
on  hand,  and  directed  him  to  use  the  old  pipe,  saying  it  was  good  for 
2  or  3  months,  and  that  he  (the  boss)  knew  better  than  the  plaintiff. 
Accordingly  the  pipe  was  used  that  day  and  also  on  the  next.  On  the 
evening  of  one  of  these  days  the  plaintiff  saw  the  superintendent  again 
and  told  him  he  wanted  a  new  pipe,  saying  that  the  one  furnished  by 
the  machine  boss  was  old  and  rusty.  To  which  the  superintendent  re- 
plied that  he  had  no  new  material  on  hand,  and  assured  the  plaintiff 
that  the  machine  boss  would  see  that  he  had  a  new  pipe  in  a  few  days, 
directing  him  to  go  on  with  his  work  meanwhile.  On  the  16th  the 
pipe  broke  and  the  accident  happened.  The  story  thus  outlined  was 
flatly  contradicted,  but  it  was  supported  by  testimony  that  could  not 
have  been  withdrawn  from  the  jury,  and  we  are  bound  by  the  verdict. 

[2]  Assuming  the  foregoing  account  to  be  true,  therefore,  not  much 
is  left  of  the  defense.  Only  two  contentions  need  be  noticed :  First, 
that  the  statement  of  claim  does  not  aver  that  the  plaintiff  used  the 
old  pipe  relying  on  the  statements  made  to  him  by  his  superiors.  This 
was  asserted  to  be  a  fatal  omission,  and  in  support  of  the  position  sev- 
eral Pennsylvania  cases  are  cited,  of  which  Dobra  v.  Coal  Co.,  250  Pa. 
313,  95  Atl.  465,  is  the  latest.  But  it  does  not  appear  that  any  such 
point  was  made  during  the  trial;  the  case  seems  to  have  been  tried 
on  the  merits,  and — although  no  specific  instruction  on  this  subject 
was  requested — the  trial  judge  did  not  overlook  it,  for  he  said  to  the 
jury: 

"Ordinarily  a  servant  has  no  right  to  operate  a  machine  that  is  defective, 
if  in  the  exercise  of  ordinary  observation  he  believes  that  the  defect  is  such 
that  it  is  going  to  lead  to  his  injury  in  the  use  of  it.  But  if  the  danger  is 
not  so  imminent  or  obvious  as  that  he  ought  not  to  proceed  to  use  it  at  all, 
and  ought  to  refuse  peremptorily  to  use  it,  yet  if  the  owner  says  to  him,  *Go 
ahead,  that  wiU  do  for  a  short  time,*  and  the  servant  honestly  believes  in 

141  C.C.A.— 38 
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the  assurance  of  the  master,  he  has  a  right  to  use  the  machine,  even  thoagh 
it  have  a  defect  in  it,  if  he  believes  the  assurances  of  the  master.** 

The  second  contention  is  that  the  breaking  of  the  pipe  was  not  the 
proximate  cause  of  the  injury ;  that  the  shovel  was  caught  first,  and 
the  pipe  broke  in  consequence  of  this  obstruction.  But  the  order  of 
events  was  also  a  disputed  question,  and  this,  too,  was  submitted  to 
tRe  jury;  the  trial  judge  saying: 

"If  the  pipe  did  not  break  until  after  the  shovel  had  been  put  in  it,  and 
the  shovel  was  the  cause  of  the  jumping  and  the  breaking,  then  the  plaln- 
tifT  could  not  recover;  but  if  the  pipe  broke  first,  and  his  story  is  accurate 
in  that  respect  and  it  [the  machine]  fell  upon  him,  then  he  can  recover,  pro- 
vided there  was  the  negligence  that  I  have  already  endeavored  to  explain  to 
you,  which  must  be  found  always  as  a  predicate  for  any  recovery.*' 

The  weight  of  the  evidence  is  not  a  matter  for  our  determination. 
Submissible  testimony  was  offered  to  support  the  plaintiff's  claim,  the 
charge  is  not  objected  to,  and  the  finding  of  the  jury  is  conclusive. 

The  judgment  is  affirmed. 


(227  Fed.  46) 
GREAT  ATLANTIC  &  PACIFIC  TEA  CO.  v.  CREAM  OF  WHEAT  CO. 

(Circuit  Court  of  Aw)eals,  Second  Circuit     November  10,  1915.) 

1.  WoBDS    AND    Phrases — "Wholesaleb" — "Jobber" — "Retailer." 

A  "wholesaler"  is  one  who  buys  in  comparatively  large  quantities,  and 
who  sells,  usually  in  smaller  quantities,  but  never  to  the  ultimate  c<m- 
sumer  of  an  individual  unit  He  sells  either  to  a  "jobber,"  a  sort  of 
middleman,  or  to  a  "retailer,"  who  sells  to  the  consumer.  The  quanti- 
ties bought  by  the  wholesaler  may  vary  from  a  fraction  of  a  car  load  to 
many  car  loads ;  it  being  the  character,  not  of  his  buying,  but  of  his  sell- 
ing, that  marks  him  as  a  wholesaler. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Jobber;   Retail  Dealer;   Wholesale  Dealer.] 

2.  Monopolies  ^=»17 — Discrimination — Statutory  Provisions. 

Defendant  was  engaged  in  selling  under  a  trade-name  purified  wheat 
middlings  selected  by  it  and  put  up  in  packages.  Its  whole  business  coverwi 
less  than  1  per  cent,  of  the  total  middlings  bought  and  sold  in  the  country. 
It  decided  to  sell  only  to  wholesalers,  and  so  announced  to  the  trade,  but 
for  a  time  made  an  exception  as  to  a  particular  retailer.  It  afterwards 
decided  that  it  would  no  longer  sell  to  such  retailer,  and  did  not  there- 
after sell  to  him.  Held,  that  this  was  not  unlawful,  and  such  retailer 
was  not  entitled  to  an  injunction  restraining  defendant  from  refusion  to 
sell  its  goods  to  it,  and  it  was  wholly  immaterial  why  it  ceased  to  sell 
to  such  retailer,  as  neither  the  Sherman  Act  (Act  July  2,  1890,  c,  647,  26 
Stat  201»  nor  the  Clayton  Act  (Act  Oct  15,  1914,  c  323,  38  Stat  730)  has 
changed  the  rule  that  a  trader  may  reject  the  offer  of  a  proposing  buyer 
for  any  reason  that  appeals  to  him,  whether  it  be  because  he  does  not 
like  the  buyer's  business  methods,  or  because  of  some  personal  difference. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  f  13;  Dec 
Dig.  <g=>17.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  an  order  refusing  to  grant 
an  injunction  restraining  defendant  from  refusing  to  sell  its  goods  to 

^=a>Por  other  cases  see  same  topio  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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complainant.     The  facts  are  quite  fully  set  forth  in  the  opinion  of 
Judge  Hough,  which  is  reported  in  224  Fed.  566. 

Griggs,  Baldwin  &  Baldwin,  of  New  York  City  (Martin  Conboy, 
Joseph  F.  Collins,  and  Frank  A.  Clary,  all  of  New  York  City,  of  coun- 
sel), for  appellant. 

Joseph  J.  Baker,  of  New  York  City  (Rome  G.  Brown,  of  Minne- 
apolis, Minn.,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Briefly  summarized  the  facts  are  these : 
In  the  production  of  wheat  flour  from  wheat,  there  is  a  sort  of  by- 
product, known  as  "purified  middlings.*'  It  is  produced  by  every  flour- 
ing mill  in  the  United  States  engaged  in  the  manufacture  of  wheat 
flour;  it  is  a  staple  commodity  regularly  quoted  and  dealt  in  in  all 
grain  markets.  Defendant  buys  "purified  middlings,"  selecting  such  as 
it  thinks  grade  high  in  quality.  Without  submitting  them  to  any  pro- 
cess or  treatment,  without  adding  anything  to  them,  it  puts  up  the 
middlings  which  it  selects  in  packages  and  offers  its  selection  to  the 
trade  under  the  name  "Cream  of  Wheat."  That  name  identifies  pack- 
ages containing  middlings  of  defendant's  selection,  and  it  has  protected 
its  trade-name  for  such  selection  by  a  copyright  covering  the  carton 
in  which  the  cereal  is  packed.  Either  because  it  has  used  good  judg- 
ment in  its  selection,  or  because  it  has  well  advertised  its  trade-mark. 
It  finds  a  ready  market  for  its  packages.  Its  particular  selection,  how- 
ever, amounts  to  less  than  1  per  cent,  of  the  total  purified  middlings 
bought  and  sold  in  this  country. 

With  an  exception  which  will  be  referred  to  later,  defendant  makes 
no  sales  to  consumers  or  to  retailers,  but  confines  its  sales  exclusively 
to  wholesalers,  to  whom  it  charges  two  prices,  $3.95  per  case  in  car 
load  lots  and  $4.10  per  case  in  less  than  car  load  lots.  To  each  pur- 
chaser from  it,  it  sends  a  circular  requesting  such  purchaser  to  sell 
to  the  retail  trade  only  at  a  price  of  $4.50  per  case,  adding  to  this  re- 
quest the  statement  that  it  does  not  intend  to  waive  the  right  to  refuse 
at  any  time  to  supply  any  dealer  who  shall  fail  to  comply  with  any 
request  made  by  it,  the  infringement  of  which  defendant  may  deem 
prejudicial  to  the  interests  of  the  consumer,  to  defendant's  own  busi- 
ness, or  to  the  trade  at  large.  Complainant  contends  that  defendant's 
course  of  conduct  is  a  violation  of  the  Sherman  Anti-Trust  Act  and 
that  under  the  recent  Clayton  Act  this  suit  may  be  instituted  and  main- 
tained by  complainant. 

That  branch  of  the  case  has  been  most  elaborately  argued ;  it  was 
discussed  by  the  District  Judge.  We  do  not  find  it  necessary  to  go 
into  it,  as  we  are  satisfied  that  complainant  is  not  entitled  to  the  re- 
lief now  asked  for. 

[1]  As  was  stated  before,  defendant  has  elected  not  to  sell  to  con- 
sumers or  retailers,  but  to  confine  its  sales  exclusively  to  wholesalers. 
There  is  nothing  unusual  about  such  a  course  of  business,  and  certainly 
it  is  no  offense  against  common  law,  statutes,  public  policy,  or  good 
morals  for  a  trader  to  confine  his  sales  to  persons  who  will  buy  from 
him  in  large  quantities.    A  "wholesaler"  is  one  who  buys  in  compara- 
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tively  large  quantities  and  who  sells,  usually  in  smaller  quantities,  but 
never  to  the  ultimate  consumer  of  an  individual  unit.  He  sells  either 
to  a  "jobber"  (a  sort  of  middleman)  or  to  a  "retailer" ;  the  latter  be- 
ing the  one  who  sells  to  the  consumer.  The  "large"  quantities  bought 
by  the  wholesaler  may  vary  greatly — from  a  fraction  of  a  car  load  to 
many  car  loads;  the  character,  not  of  his  buying,  but  of  his  selling, 
marks  him  as  a  wholesaler.  If  occasionally,  in  some  particular  busi- 
ness, this  term  loses  somewhat  of  its  original  significance,  such  mani- 
festly, as  the  record  shows,  is  not  the  fact  with  the  business  now  under 
consideration. 

Upon  the  proof  and  the  admissions  in  the  record,  this  complainant 
is  not  a  wholesaler,  but  a  retailer ;  it  does  not  confine  its  sales  to  re- 
tailers, but  sells  to  countless  consumers — a  package  at  a  time  for  12 
cents. 

[2]  Defendant,  as  we  have  seen,  in  the  conduct  of  its  business,  de- 
cided and  made  announcement  to  the  trade  that  for  reasons  sufficient 
to  itself  it  would  sell  only  to  wholesalers.  Why,  if  it  chose  to  do  so, 
it  could  not  make  such  a  rule  and  adhere  to  it,  we  are  at  a  loss  to  un- 
derstand. It  named  the  prices  at  which  it  would  sell  to  wholesalers, 
so  much  in  car  load  lots,  so  much  in  less  than  car  load  lots.  That 
certainly  it  had  a  right  to  do ;  the  Clayton  Act  itself  expressly  recog- 
nizes the  existence  of  this  right.  Under  the  rule  which  defendant  had 
legitimately  established  for  the  conduct  of  its  own  business,  complain- 
ant could  not  buy  from  it,  because  complainant  was  a  retailer.  Never- 
theless, for  a  time,  defendant  made  an  exception  to  its  rule,  and  sold 
to  complainant,  under  some  arrangement,  which,  as  defendant  thought, 
would  not  make  the  wholesalers  with  whom  it  dealt  critical  of  the  ex- 
ception. On  a  certain  day  defendant  decided  that  it  would  no  longer 
sell  to  this  retailer  at  all,  and  since  then  it  has  not  sold  to  complain- 
ant. There  was  no  contract  between  the  two  which  bound  defendant 
to  sell  to  complainant  for  any  specified  period*  of  time.  This  suit  is 
really  brought  to  force  defendant  to  continue  to  sell  to  this  single  re- 
tailer, as  it  sells  to  the  wholesalers  who  trade  with  it. 

Much  has  been  said  about  the  reason  why  defendant  ceased  to  treat 
complainant  as  an  exception  to  its  rule ;  failure  of  the  latter  to  live 
up  to  some  arrangement,  etc.  All  that  seems  to  be  wholly  immaterial. 
The  business  of  defendant  is  not  a  monopoly,  or  even  a  quasi  monopoly. 
Really  it  is  selling  purified  wheat  middlings,  and  its  whole  business 
covers  only  about  1  per  cent,  of  that  product.  It  makes  its  own  selec- 
tion of  what  by-products  of  the  milling  process  it  will  put  up,  and 
sells  what  it  puts  up  under  marks  which  tell  the  purchaser  that  these 
middlings  are  its  own  selection.  It  is  open  to  Brown,  Jones,  and 
Robinson  to  make  their  selections  out  of  the  other  99  per  cent  of 
purified  middlings  and  put  them  up  and  sell  them ;  possibly  one  or 
more  of  them  may  prove  to  be  better  selectors  than  defendant,  or  may 
persuade  the  public  that  they  are.  It  is  difficult  to  see  how  into  such 
a  business  as  that  any  novel  and  exceptional  rule  of  law  is  to  be  im- 
ported. We  had  supposed  that  it  was  elementary  law  that  a  trader  could 
buy  from  whom  he  pleased  and  sell  to  whom  he  pleased,  and  that  his 
selection  of  seller  and  buyer  was  wholly  his  own  concern.    "It  is  a 
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part  of  a  man's  civil  rights  that  he  be  at  liberty  to  refuse  business 
relations  with  any  person  whomsoever,  whether  the  refusal  rests  upon 
reason,  or  is  the  result  of  whim,  caprice,  prejudice,  or  malice."  Cooley 
on  Torts,  p.  278.  See,  also,  our  own  opinion  in  Greater  New  York 
Film  Co.  V.  Biograph  Co.,  203  Fed.  39,  121  C.  C.  A.  375. 

Before  the  Sherman  Act  it  was  the  law  that  a  trader  might  reject 
the  offer  of  a  proposing  buyer,  for  any  reason  that  appealed  to  him ; 
it  might  be  because  he  did  not  like  the  other's  business  methods,  or  be- 
cause he  had  some  personal  difference  with  him,  political,  racial,  or 
social.  That  was  purely  his  own  affair,  with  which  nobody  else  had 
any  concern.  Neither  the  Sherman  Act,  nor  any  decision  of  the  Su- 
preme Court  construing  the  same,  nor  the  Clayton  Act,  has  changed 
the  law  in  this  particular.  We  have  not  yet  reached  the  stage  where 
the  selection  of  a  trader's  customers  is  made  for  him  by  the  govern- 
ment. 

The  order  is  affirmed. 


(227  Fed.  49) 

STUART  V.  BRITTON  LUMBER  00. 

In  re  CAMPBELIi. 

(Circuit  Court  of  Appeals,  Fifth  arcuit    October  28,  1916.) 

No.  2815. 

Bankbuptoy  ^=»451 — Appeai.  to  Cibcuit  Coubt  of  Appeals — ^Amount  of 

C^LAIMS. 

Where  the  claim  against  a  bankrupt's  estate,  presented  and  allowed,  is 
for  over  $2,500,  with  specific  liens  as  security  therefor,  the  case  is  properly 
appealable  to  the  Circuit  Court  of  Appeals,  though  no  one  of  the  liens 
amounts  to  $500,  and  the  only  contest  is  as  to  the  right  to  the  liens. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^=s>451. 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43  C. 
C.  A.  9.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Mid- 
dle District  of  Alabama ;  Henry  D.  Clayton,  Judge. 

A  claim  of  the  Britton  Lumber  Company  against  M.  B.  Campbell, 
bankrupt,  was  allowed  by  the  referee.  From  a  judgment  of  confirma- 
tion, George  Stuart,  trustee,  appeals.    Affirmed. 

See,  also,  Stuart  v.  E.  T.  Burrowes  Co.,  227  Fed.  50,  141  C.  C. 
A.  598. 

Fred  S.  Ball,  of  Montgomery,  Ala.,  for  appellant. 
Lee  H.  Weil,  J.  W.  Vardaman,  and  Davis  F.  Stakely,  all  of  Mont- 
gomery, Ala.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

PER  CURIAM.  In  the  bankruptcy  of  Campbell,  the  appellee,  on 
citation  from  the  referee,  filed  in  the  bankruptcy  court  the  proof  of 
its  claim  in  proper  form  for  the  sum  of  $2,603.59 ;  the  same  being  for 
lumber  furnished  said  bankrupt  and  used  in  building  some  29  houses 

^S9For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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00  29  different  lots.  To  secure  its  claim,  appellee  asserted  that  it 
had  under  the  laws  of  Alabama  29  separate  liens  duly  recorded  on 
29  separate  houses  and  lots  belonging  to  the  bankrupt,  and  prayed  that 
said  liens  be  recognized.  The  referee  allowed  the  claim,  and  in  pass- 
ing on  the  same  recognized  the  appellee's  right  to  the  specific  liens 
claimed.  Before  the  referee  the  amoimt  of  the  claim  of  $2,603.59 
was  not  disputed ;  the  only  contest  being  as  to  the  right  of  the  specific 
liens  claimed.  On  review  before  the  District  Court,  the  referee's  find- 
ings and  conclusions  were  confirmed. 

A  motion  to  dismiss  is  made,  on  the  ground  that  an  appeal  is  not 
a  proper  remedy  for  reviewing  the  action  in  the  lower  court  in  allow- 
ing the  liens ;  no  question  being  raised  on  the  review  as  to  the  indebt- 
edness itself,  and  no  one  of  the  specific  liens  amounting  to  $500.  We 
consider  that  the  claim  presented  by  the  appellee  was  one  for  $2,603.59, 
with  specific  liens  as  security  for  the  same,  and  that  claim  was  allow- 
ed, and  therefore  that  the  case  was  properly  appealable  to  this  court 
On  the  merits  we  think  the  case  is  clearly  with  the  appellee,  and  we 
find  none  of  the  assignments  of  error  well  taken. 

Afltened. 


(227  F^  50) 

STUART  V.  E.  T.  BURROWES  00. 

In  re  CAMPBEI^Lw 

(Circuit  CJourt  of  Appeals,  Fifth  arcuit    October  28,  1915.) 

No.  2837. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Middle  District 
of  Alabama ;   H^iry  D.  Clayton,  Judge. 

A  claim  of  the  E.  T.  Burrowes  Company  against  M.  B.  Campbell,  banknipt, 
was  allowed.    From  the  Judgment,  George  Stuart,  trustee,  appeals.    Affirmed. 

Fred  S.  Ball,  of  Montgomery,  Ala.,  for  appellant. 
Gustave  F.  Mertlns,  of  Montgomery,  Ala.,  for  aiH>ellee. 

Before  PARDEE  and  WALKER,  arcuit  Judges,  and  FOSTER,  District 
Judge. 

PER  CURIAM.  The  questions  presented  in  this  case  are  substantially  the 
same  as  In  No.  2815,  227  Fed.  49,  141  C.  C.  A.  597,  just  decided.  The  appel- 
lee's claim  In  amount  and  for  specific  liens  was  properly  allowed. 

Affirmed. 


(227  Fed.  50) 

ATLANTIC  COAST  LINE  R.  CO.  v.  WINN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  26,  1915.) 

No.  2822. 

CouBTs  ^=»405 — Pbehatube  Warr — Overruling  Demurbbb. 

Writ  of  error,  sued  out  by  defendant  after  the  OTerruling  of  Its  general 
demurrer  to  the  declaration  In  a  damage  suit,  without  waiting  for  final 
judgment,  Is  premature. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  {{  1097-1099. 1101, 
1103;  Dec  Dig.  <g=»405.] 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dteests  A  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Georgia ;  W.  W.  Lambdin,  Judge. 

Action  by  Mrs.  Minnie  L.  Winn  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Demurrer  to  the  declaration  was  overruled,  and  de- 
fendant brings  error.    Dismissed. 

Peter  W.  Meldrim,  of  Savannah,  Ga.,  for  plaintiff  in  error. 
Edgar  J.  Oliver  and  Francis  M.  Oliver,  both  of  Savannah,  Ga.,  for 
defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

PER  CURIAM.  This  is  a  suit  brought  in  the  court  below  to  re- 
cover damages  resulting  from  a  railroad  collision.  The  plaintiff  in 
error,  defendant  in  the  court  below,  filed  a  general  demurrer  to  the 
declaration,  which  on  hearing  was  overruled  by  the  court,  whereupon, 
without  waiting  for  final  judgment  in  the  case,  the  plaintiff  in  error 
sued  out  this  writ.  For  late  cases,  see  Heike  v.  United  States,  217  U. 
S.  423,  30  Sup.  Ct.  539,  54  L.  Ed.  821 ;  Sheppy  v.  Stevens,  200  Fed. 
946,  119  CCA.  330. 

The  writ  of  error  is  dismissed. 


(227  Fed.  51) 

CROWN  CORK  ft  SEAL  CO.  OF  BALTIMORE  CITY  v.  BOND  BOTTLE 

SEALING  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  3,  1915.) 

No.  1943. 

Patents  ^=>328 — iNrBiNGEiiENT — Machine  for  Making  Bottle  Closures. 
The  Wheeler  patent,  No.  887,883,  for  an  apparatus  for  the  manufacture 
of  bottle  closures,  held  valid,  but,  in  view  of  the  prior  art,  not  infringed 
by  a  machine  which,  in  forming  the  closures,  adds  the  cork  member  to 
the  other  two  assembled  and  heated  members,  under  pressure  and  with- 
out having  been  heated. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Delaware;   Edward  G.  Bradford,  Judge. 

Suit  in  equity  by  the  Crown  Cork  &  Seal  Company  of  Baltimore  City 
against  the  Bond  Bottle  Sealing  Company.  Decree  for  defendant, 
and  complainant  appeals.    Affirmed. 

For  opinion  below,  see  217  Fed.  891. 

James  Q.  Rice,  of  New  York  City  (C.  J.  Sawyer,  of  New  York  City, 
of  counsel),  for  appellant. 

Melville  Church,  of  Washington,  D.  C,  and  Marshall  A.  Christy,  of 
Pittsburgh,  Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court  of  the  United  States  for  the  District  of  Delaware,  dis- 

^=:»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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missing  the  complainant's  bill  of  complaint,  which  charged  the  defend- 
ant with  infringement  of  certain  letters  patent  owned  by  the  complain- 
ant, relating  to  the  manufacture  of  "Crown  Caps"  or  closures  for  seal- 
ing bottles  containing  liquids.  The  bill  charged  infringement  of  three 
Letters  Patent,  being  No.  792,284,  granted  June  13,  1905,  to  the  com- 
plainant as  assignee  of  William  Painter,  for  Methods  or  Process  of 
Manufacturing:  Bottle  Closures ;  No.  887,838,  granted  May  19,  1908, 
to  the  complainant  as  assignee  of  William  Painter,  for  Machine  for 
Making  Closures  for  Bottles ;  and  No.  887,883,  granted  May  19,  1908, 
to  the  complainant  as  assignee  of  William  H.  Wheeler,  for  Apparatus 
for  the  Manufacture  of  Bottle  Closures.  At  the  trial,  the  complainant 
abandoned  the  charge  of  infringement  of  the  two  Painter  patents,  and 
restricted  its  charge  to  claims  1,  4,  6,  7,  23,  24,  25,  26  and  27  of  the 
Wheeler  patent,  which,  together  with  the  inventor's  description  of  his 
invention,  appear  in  the  opinion  of  the  District  Court,  reported  in  217 
Fed.  891. 

The  validity  of  the  patent  in  suit  is  not  disputed.  The  defense  is 
non-infringement. 

The  complainant  charges  that  the  defendant's  machine  produces  a 
Crown  Cap  or  bottle  closure  of  the  same  design,  composed  of  the  same 
parts,  constructed  in  the  same  way,  and  united  by  the  same  method 
and  mechanism  as  the  one  produced  by  the  machine  of  the  patent  in 
suit.  The  defendant  admits  that  the  closure  produced  by  its  machine, 
both  in  its  parts  and  in  its  entirety,  is  identical  with  the  closure  pro- 
duced by  the  machine  of  the  patent  in  suit,  but  denies  that  the  parts 
are  united  by  a  method  or  mechanism  covered  by  the  patent. 

The  controversy  in  this  suit  relates  to  the  manufacture  of  the  well 
known  "Crown  Cap,"  and  involves  the  mechanism  used  by  the  parties 
in  uniting  its  several  known  parts.  The  mechanism  relates  to  the 
important  element  of  heat  employed  by  both  in  effecting  adhesive  im- 
ion.  The  complainant  assembles  three  parts  of  the  closure,  heats  them 
all  while  not  under  pressure,  and  completes  adhesion  by  cooling  them 
under  pressure.  The  defendant  heats  two  parts  of  the  closure  while 
not  under  pressure,  does  not  heat  the  third  part  at  all,  or  if  so,  not  until 
after  that  part  is  inserted  into  the  cap  by  pressure,  which  is  maintained 
during  cooling.  The  controversy  relates  to  the  fact  of  heating  the 
third  member  by  the  defendant's  machine  and  the  means  employed  to 
that  end.  Before  this  question  can  be  understood  or  the  issue  dis- 
cussed, it  is  necessary  to  recite,  with  some  attention  to  sequence,  the 
developments  of  the  manufacture  of  the  type  of  closures  to  which 
this  suit  relates. 

The  crown  cap  closure  was  introduced  by  the  complainant  in  1892, 
and  until  1909  was  almost  exclusively  produced  by  it,  to  the  extent  of 
many  million  gross  annually,  under  patents  presently  to  be  considered. 

The  basic  patent  for  the  crown  cap,  being  No.  473,776,  was  granted 
on  February  2,  1892,  upon  an  invention  of  William  Painter.  This 
patent  is  not  in  the  record  and  has  no  place  in  this  litigation  except  to 
show  that  the  patent  upon  which  the  art  was  based  has  expired. 
Though  subsequently  applied  for,  there  was  issued  on  the  same  day, 
upon  another  invention  of  Painter,  patent  No.  468,226,  for  certain 
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modifications  of  the  original  closure.  While  the  latter  Painter  patent 
IS  not  the  basic  patent  of  the  art,  it  is  the  patent  that  is  at  the  bottom 
of  this  controversy.    It  likewise  has  expired. 

It  was  disclosed  by  Painter  patent  No.  468,226,  which,  though  not 
precisely  accurate,  will  be  conveniently  referred  to  as  the  original 
Painter  patent,  that  a  crown  cap  or  closure  of  the  type  conceived  by 
Painter  and  now  made  by  both  parties  to  this  suit,  consists  of  three 
members : 

1.  A  thin  metal  shell  having  a  slightly  rounded  upper  surface  and  a 
dependent  fluted  flange  or  skirt  which  locks  over  a  bead  on  the  lip  of 
the  bottle,  and  thus  Iwlds  it  in  a  sealing  position.  Throughout  the  tes- 
timony, this  member  is  referred  to  as  the  "cap"  or  "shell." 

2.  A  thin  cork  sealing-disk  which  is  tightly  compressed  within  the 
cap  or  shell,  and  which,  when  in  use,  is  pressed  down  tightly  upon 
the  edge  of  the  bottle  mouth. 

3.  A  film  of  an  adhesive  substance  which  is  interposed  between  the 
cork  disc  and  the  under  surface  of  the  metal  shell,  the  function  of 
which  is  to  cause  the  cork  disc  to  adhere  to  the  metal  shell,  so  that 
no  metallic  taste  may  be  imparted  by  contact  to  the  liquid  contents. 

In  disclosing  the  means  by  which  to  make  such  a  sealing  closure, 
Painter  directed  that  the  metal  cap  should  be  coated  on  its  inner  side 
with  "an  inodorous,  tasteless  and  insoluble  liquid-proof  material," 
stating : 

"It  Is  to  be  understood  that  this  resistant  or  non-corrodible  coating  need 
only  be  a  very  thin  fllm,  and  I  secure  the  best  results  by  the*  use  of  a  fusible 
adhesive  material,  which  is  tasteless  and  odorless — such  as  thin  shellac 
varnish.    ♦    ♦    ♦ 

"The  combination  of  a  metallic  sealing  cap  coated  inside  with  a  protecting 
film  and  a  permeable  or  porous  sealing-disk  is  a  valuable  portion  of  my  inven- 
tion, and  especially  if  the  sealing-disk  be  composed  of  cork. 

"The  very  hard  spots  or  masses  of  various  sizes  and  forms  found  in  all 
ordinary  cork  wlU,  as  hereinbefore  indicated,  render  Uiin  cork  disks  more  or 
less  defective  as  compressed  sealing-disks.  ♦  ♦  ♦  i  therefore,  prior  to  the 
application  of  the  disks  to  bottles,  free  the  disks  from  said  hard  spots.  In 
other  words,  I  subject  them  to  a  heavy  pressure,  which  breaks  or  crushes  and 
disintegrates  the  normaUy  hard  masses,  ♦  ♦  ♦  this  crushing  operation 
may  be  performed  prior  to  the  insertion  of  the  disks  into  the  caps ;  but  it  is 
best  accomplished  at  the  tim^  the  disk  is  forced  into  the  cap  the  latter  hav- 
ing had  its  interior  already  coated  with  a  film  of  well  dried  shellac  and  then 
heated  sufficiently  to  melt  the  shellac  and  render  it  adhesive.    ♦    ♦    ♦ 

•*A  cork  disk,  as  received  from  the  cork-cutting  machine,  is  placed  in  the 
cap,  previously  coated  inside  with  shellac  and  well  heated  and  then  subjected 
to  heavy  crushing  pressure  in  suitable  dies,  and  the  edge  of  the  flange  is  com- 
pressed, thereby  flattening  the  inner  lower  portions  of  the  corrugations  and 
slightly  reducing  the  diameter  of  the  flange  at  and  near  its  edge.  Under  this 
operation,  the  hard  spots  in  the  cork  are  not  only  crushed  but  the  cork  disk 
is  developed  into  a  concavo-convex  form  and  it  is  also  well  confined  in 
the  cap  by  the  malted  shellac" 

Although  owning  and  operating  under  the  original  Painter  patent 
and  being  shown  by  it  the  advantage  of  heating  the  fusible  film  in  a 
closure  before  inserting  and  compressing  the  cork  disk,  it  does  not 
appear  that  the  complainant  ever  pursued  that  method.  Between  1892 
and  the  period  embraced  between  1905  and  1908,  which  was  prior  to 
certain  patents  granted  upon  other  inventions  of  Painter  and  also  prior 
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to  the  patent  in  suit,  the  complainant  united  the  parts  of  the  crown 
cap  by  what  was  known  as  the  oven-baking  method.  Before  the  parts 
were  united,  they  were  assembled.  A  paper  disk  or  collet,  bearing 
upon  each  side  a  film  of  fusible  material,  was  placed  within  the  hollow 
of  the  metallic  cap,  and  the  cork  disk  was  pressed  into  the  hollow 
of  the  cap  upon  the  collet  of  fusible  or  binding  material.  This  was 
done  before  the  binding  material  was  heated  or  fused,  and  constituted 
merely  the  assembling  procedure.  With  their  three  parts  assembled 
and  in  place,  the  closures  were  then  heated  in  large  quantities  in  ovens 
to  melt  the  fusible  films  on  the  collet  and  to  cause  the  cap  and  the 
cork  disk  to  adhere.  After  remaining  in  the  oven  a  given  time  at  a 
predetermined  temperature,  they  were  taken  out  and  allowed  to  cool. 
This  constituted  the  uniting  process,  and  completed  the  manufacture 
of  the  crown  cap. 

But  it  developed  that  in  heating  the  three  parts  of  the  closure  after 
they  had  been  assembled,  gases  would  be  generated  and  trapped  and 
held  between  the  members,  preventing  the  union  of  the  members  and 
causing  the  cork  disks  to  puff,  thereby  deteriorating  their  sealing  qual- 
ity. Such  defective  closures  were  known  as  "puffers"  and  when  dis- 
covered were  discarded  as  valueless.  They  comprised  about  ten  per 
cent,  of  the  product,  the  remainder  being  perfectly  united  by  this 
method.  There  was  thus  developed  the  problem  of  finding  means 
whereby  the  several  parts  of  a  closure  could  be  firmly  and  permanently 
united  without  entrapping  gases  between  them.  While  the  problem 
related  to  but  ten  per  cent,  of  the  entire  product,  yet  as  the  annual 
product  was  figured  in  millions  of  gr^oss,  the  problem  was  serious. 

In  1905,  Painter,  the  pioneer  in  the  art,  sought  to  cure  the  defect 
developed  in  the  oven-baking  method  by  a  method  for  which  were 
granted  Letters  Patent  No.  792,284.  Under  this  method,  the  several 
parts  of  the  closure  were  assembled  as  before.  The  assembled  or 
''composite  closure"  was  then  put  under  pressure,  and  while  under 
pressure,  was  passed  through  a  raceway  over  a  series  of  burners  and 
heated,  and  while  still  under  pressure,  was  passed  over  cold  air  jets 
and  cooled.  The  distinctive  characteristics  of  this  method  were  heat- 
ing under  pressure  and  cooling  under  pressure  a  previously  assembled 
closure. 

While  this  patent  was  pending,  Painter  applied  for  another,  and  on 
]\Iay  19,  1908,  was  granted  patent  No.  887,838  for  an  improved  ma- 
chine for  carrying  out  the  method  described  by  patent  No.  792,284. 
It  added  nothing  in  point  of  method  disclosure  to  the  patent  to  which 
it  related.  It  was  for  a  machine  by  which  the  closure  was  first  as- 
sembled, then  pressure  applied,  and  while  under  pressure  the  closure 
was  heated  and  then  artificially  cooled.  Neither  of  these  patents,  it 
is  said,  was  commercially  successful.  At  all  events,  they  were  not  ex- 
tensively used  by  the  complainant  which  owned  them.  Heating  and 
cooling  the  assembled  members  of  a  closure  while  not  under  pressure, 
as  pursued  in  the  oven-baking  process,  and  heating  and  cooling  the 
assembled  members  of  the  closure  while  under  pressure,  as  in  Painter's 
1905  method  patent,  left  still  open  and  unsolved  the  problem  of  caus- 
ing the  assembled  members  of  a  closure  to  adhere  without  trapping 
air  and  gases,  and  without  producing  puffers. 
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Aware  of  the  disclosures  of  the  art  and  of  Painter's  patents  of 
1905  and  1908,  William  H.  Wheeler  approached  the  problem  and  solved 
it  by  an  invention  for  which  the  patent  in  suit  was  granted  May  19, 
1908,  being  Wheeler  patent  No.  887,883.  This  patent  is  for  a  ma- 
chine and  not  for  a  method  or  process.  It  is  in  fact  a  patent  for  only 
a  part  of  the  machine  by  which  complainant  manufactures  crown 
caps,  the  other  part  being  constructed  under  a  previous  patent,  be- 
ing Wheeler  patent  No.  798,549,  for  a  machine  known  as  a  '*Crown  Cork 
Feeder."  The  two  parts  constitute  the  whole  structure  by  which  the 
complainant  assembles  and  unites  the  members  of  its  closure.  While 
the  Wheeler  patent  No.  798,549,  is  not  in  suit,  its  function,  though 
not  its  structure,  has  a  relation  to  the  structure  and  function  of  the 
patent  in  suit  that  requires  a  brief  consideration.  This  patent  is  for  an 
assembling  machine  and  nothing  more.  In  this  machine,  the  three 
members  or  parts  of  the  crown  cap  are  assembled,  that  is,  the  metallic 
shell  is  fed  to  the  machine,  the  fusible  collet  is  placed  in  the  shell,  the 
cork  disk  is  placed  in  the  shell  and  pressed  upon  the  fusible  collet,  and 
the  shell  is  crimped  so  as  to  hold  the  interior  members  in  place.  By 
this  machine,  no  heat  is  used  and  no  attempt  is  made  to  fuse  the  fusible 
member  and  unite  the  parts.  This  assembling  device  performs  no 
function  in  uniting  the  members  of  the  closure.  It  assembles  them, 
and  after  assembling  them,  feeds  or  delivers  them  to  any  machine  to 
be  united  by  any  method. 

In  1908,  Wheeler  invented  the  uniting  machine,  which  is  the  machine 
of  the  patent  in  suit.  The  aim  of  Wheeler,  by  this  invention,  was  to 
provide  a  "construction  for  the  uniting  of  the  assembled  members  of 
the  closure,  which  may  be  added  to  existing  forms  of  assembling 
machines,"  making  special  reference  in  the  patent  to  the  assembling 
machine  covered  by  his  patent  No.  798,549,  granted  in  1905.  Owning 
both  patents,  and  intending  to  carry  out  this  idea,  the  complainant 
connected  the  two  machines,  placed  the  uniting  machine  of  the  pat- 
ent in  suit  beneath  the  Wheeler  assembling  machine  of  1905,  and  op- 
erated them  in  conjunction.  This  is  important,  because  the  one  device 
of  the  defendant  is  both  an  assembling  and  uniting  machine,  while 
the  structure  of  the  complainant  is  composed  of  two  machines,  made 
under  two  patents,  one  of  which  is  an  assembling  machine  under  a 
patent  not  in  suit  and  therefore  not  infringed  by  the  device  of  the 
defendant,  the  other  of  which  is  a  uniting  machine  under  the  patent 
in  suit,  and  to  the  extent  the  defendant  employs  its  means,  may  be  in- 
fringed by  the  device  of  the  defendant. 

The  complainant's  machine  is  described  in  detail  in  the  Wheeler 
patent,  and  only  so  much  of  it  will  be  here  described  as  is  necessary 
for  comparison  with  the  mechanism  and  function  of  the  defendant's 
machine. 

After  the  three  members  of  the  closure  are  assembled  in  the  upper 
assembling  machine  of  the  type  of  the  first  Wheeler  patent,  the  "com- 
posite closure"  produced  by  that  machine,  descends  through  a  chute 
into  a  heating  chamber  of  the  machine  of  the  patent  in  suit.  In  this 
chamber,  as  in  the  oven  of  the  old  oven  method,  the  entire  closure  is 
subjected  to  a  temperature  of  320  degrees  F.  for  a  period  of  thirty 


Digitized  by  VjOOQIC 


604  141  C.  O.  A.  REPORTS 

seconds,  thereby  fusing  the  adhesive  member,  which  melts  at  160 
degrees  F.,  and  thoroughly  heating  the  cork  disk  member,  whereby  gas 
is  generated  and  accumulated  between  the  layers.  As  the  closures  de- 
scend from  the  assembling  machine  and  enter  the  uniting  machine, 
they  are  successively  deposited  in  inverted  position  upon  the  floor  of 
the  heating  chamber,  which  is  provided  with  a  number  of  radial 
grooves  for  the  closures  and  is  continuously  rotated.  Upon  the  lower 
face  of  the  stationary  roof  of  the  chamber  is  a  spiral  rib  that  en- 
gages the  upwardly  turned  edges  of  the  closures.  As  the  floor  ro- 
tates, the  stationary  spiral  rib  causes  the  closures  to  gradually  move  in 
their  grooves  outwardly  until  they  are  delivered  in  succession  from  the 
heating  chamber  or  oven  upon  an  artificially  cooled  ring  secured  to  and 
rotated  with  the  floor  of  the  heating  chamber. 

On  the  surface  of  this  cooling  ring  are  pockets  for  the  closures  cor- 
responding with  the  radial  grooves  in  the  floor  of  the  heating  cham- 
ber, and  above  each  pocket  is  mounted  a  plunger,  being  one  of  a  series 
of  plimgers  that  rotates  with  the  cooling  ring.  A  fixed  cam  track  is 
provided  for  the  plunger  and  holds  each  plunger  elevated  until,  in  its 
transit,  it  is  immediately  above  a  pocket  containing  a  hot  assembled 
closure.  Then  the  plunger  is  forced  down  into  the  closure  upon  the 
cork  disk,  compressing  it  firmly  and  holding  its  three  parts  under  pres- 
sure "during  sdmost  a  full  revolution  of  the  machine"  and  until  the 
opposite  end  of  the  cam  is  reached,  when  the  plunger  is  elevated  and 
the  cooled  closure  discharged. 

The  theory  of  the  operation  by  which  Wheeler  solves  the  problem  of 
trapped  air  and  puffed  closures  appears  repeatedly  throughout  the 
specification  and  claims  of  his  patent.  It  involves  imiting  in  perfect 
union  the  members  of  a  closure  previously  assembled  by  the  machine 
of  the  Wheeler  patent  of  1905,  being  No.  798,549,  or  by  an  assembling 
machine  of  any  other  type.  The  organization  or  means  employed  by 
the  patentee  to  effect  perfect  union  are  several : 

1.  Heat  is  the  first  element  employed.  Eight  of  the  nine  claims 
of  the  patent  provide  means  for  heating  the  whole  closure,  that  is, 
means  "for  heating  the  assembled  members  of  the  closure,"  of  which 
the  cork  disk  is  one.  The  patentee  states  and  reiterates  the  importance 
of  heating  the  cork  disk  as  well  as  heating  the  fusible  collet  He 
states  that — 

"the  assembled  parts  of  the  doBure  are  subjected  to  heat  while  in  the  ocmi- 
dition  in  which  they  leave  the  dies  of  the  assembling  machine,"  and  that  '*heat 
is  employed  to  soften  or  fuse  the  protecting  or  binding  medium  located  be- 
tween the  packing  or  sealing  gasket  and  the  metal  cap,  and  after  the  parts  are 
thoroughly  heated  they  are  aUowed  to  cooL" 

He  provides  an  arrangement — 

"in  which  the  heating  action  on  the  metnhera  of  any  one  closure  may  be  con- 
tinued a  sufficiently  long  time  to  thoroughly  soften  the  binding  material  and 
to  drive  out  any  moisture  or  air  in  the  material  or  between  the  members." 

2.  Having  provided  for  thorough  heating  of  every  member  of  the 
entire  closure,  Wheeler  directs  that  the  heating  shall  be  accomplished 
while  the  closure  is  not  under  pressure,  distinguishing  his  conceptic« 
from  Painter's  1905  method.    He  states: 
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"During  the  heating  action  of  the  parts  they  are  not  subjected  to  pressure 
or  to  any  action  which  would  tend  to  confine  any  moisture  or  air  which  may 
be  tn  the  material  or  in  the  pit-holes  or  crevices  thereof  or  pocketed  between 
the  members  of  the  closure,  but  on  the  contrary,  the  assembled  parts  are 
left  entirely  free  for  the  escape  of  any  moisture  or  for  the  escape  of  the  air 
in  expanding.'* 

Thus  far  he  provides  means  for  heating  the  entire  closure  while 
not  under  pressure. 

3.  The  remaining  means  disclosed  by  Wheeler  to  produce  the  ad- 
hesive tmion  of  the  parts  of  a  closure,  relate  to  cooling  the  heated 
closure  while  under  pressure. 

Wheeler's  patent  was  a  success.  He  solved  the  problem  of  trapped 
gases  in  assembled  closure. 

This  was  the  state  of  the  art  when  the  defendant  chose  to  enter  it. 
To  what  was  the  defendant  entitled?  It  was  entitled  to  make  a  crown 
cap  in  design  and  of  members  and  material  identical  with  that  made  by 
the  complainant,  the  patent  covering  such  a  cap  having  expired.  It 
was  free  to  make  it  in  the  way  disclosed  by  Painter,  the  original  in- 
ventor, because  Painter's  monopoly  ended  with  the  life  of  his  patent, 
and  his  invention  then  belonged  to  the  world. 

Upon  entering  the  art,  with  what  was  the  defendant  confronted? 
While  it  was  free  to  unite  an  assembled  closure  without  pressure  by 
the  old  unpatented  oven  method,  it  was  confronted  with  the  known 
faults  of  that  method.  It  was  likewise  confronted  with  the  Painter 
patents  of  1905  and  1908,  which,  for  whatever  they  were  worth,  pre- 
vented it  uniting  the  parts  of  an  assembled  closure  by  heating  and 
cooling  them  under  pressure.  Wheeler's  assembling  patent  of  1905  was 
a  barrier  to  the  use  of  the  best  known  method  of  assembling  the  parts 
of  a  closure,  and  Wheeler's  uniting  patent  of  1908  foreclosed  to  the 
defendant  the  method  of  uniting  the  parts  of  an  assembled  closure  by 
heating  while  not  under  pressure  and  by  cooling  while  under  pres- 
sure. In  a  word,  the  entire  art  as  disclosed  by  the  defective  oven 
method  and  the  later  Painter  and  Wheeler  patents,  contemplated  unit- 
ing by  heat,  either  with  or  without  pressure,  the  parts  of  a  previously 
assembled  closure,  and  these  were  the  only  known  methods  of  unit- 
ing the  parts  of  a  closure,  unless,  indeed,  the  original  Painter  patent 
disclosed  another.  So,  upon  entering  the  art,  the  defendant  found  that 
all  known  means  for  solving  the  recognized  problem  of  entrapped  gas 
in  assembled  closures  were  either  defective  or  pre-empted.  What  did 
the  defendant  do  ?  The  known  mechanism  to  solve  the  great  problem 
being  forbidden  it,  the  defendant  set  about  to  devise  a  mechanism 
that  avoided  the  problem  to  which  the  mechanism  of  its  predecessors 
related,  and  in  doing  this  it  went  back  to  the  original  Painter  patent 
long  expired.  From  that  master  of  the  art  the  defendant  learned 
several  things,  that  in  order  to  unite  the  members  of  a  closure,  it  was 
not  necessary  to  assemble  and  bind  them  together  before  heating  them ; 
that  in  fact  it  was  not  at  all  necessary  to  heat  every  member;  that 
the  fusible  member  alone  might  be  heated  before  inserting  the  cork 
member,  and  that  after  heating  the  fusible  member,  the  unheated 
cork  member  might  be  compressed  upon  the  fused  member,  and  a 
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union  established.  But  it  is  contended  that  Painter's  method  did  not 
effect  perfect  union.  That  may  be  true,  and  if  the  defendant  followed 
Painter,  the  union  effected  by  its  machine  may  likewise  be  imperfect. 
But  this  is  unimportant,  if  the  defendant  followed  Painter,  for  the  de- 
fendant was  free  to  employ  Painter's  method,  whether  the  union  it 
produced  was  perfect  or  defective.  It  is  also  contended  that  in 
disclosing  his  method.  Painter  did  not  state  that  his  purpose  was  to 
prevent  the  trapping  of  gases  and  the  puffing  of  closure,  yet  if  Paint- 
er's method  did  prevent  such  trapping  and  puffing,  the  defendant  was 
free  to  follow  it  whether  Painter  intended  it  or  was  ignorant  of  it,  if 
the  defendant  followed*  it  by  means  not  patented  by  Wheeler.  It  is 
insistently  urged  that  while  Painter  disclosed  an  order  and  method  for 
uniting  the  members  of  a  closure,  he  disclosed  no  means  to  carry  his 
method  into  practice.  This  is  unimportant,  if  the  defendant  followed 
the  steps  in  Painter's  order  by  means  of  its  own. 

And  lastly,  the  defendant  is  charged,  not  with  infringement  of  a 
patented  method  of  the  complainant,  for  it  had  none,  but  with  appro- 
priating and  infringing  the  mechanism  of  the  Wheeler  patent  to 
make  effective  the  method  it  employed.    Here  we  reach  the  real  issue. 

What  is  the  mechanism  by  which,  in  one  machine,  the  defendant 
assembles  and  united  the  parts  of  a  closure? 

In  the  machine  of  the  defendant,  the  empty  metal  shells  are  placed 
in  an  inverted  position  upon  a  rotating  dial.  This  dial  carries  the 
shells  through  a  raceway,  and  delivers  them  one  by  one  to  successive 
pockets  in  a  second  rotating  dial,  which  brings  the  shells  in  succession 
beneath  a  device  for  cutting  the  fusible  adhesive  substance  and  plac- 
ing the  collets  within  the  shell.  Each  shell,  with  a  collet  of  fusible 
adhesive  substance  loosely  placed  within  it,  is  carried  around  by  the 
same  dial  until  it  strikes  an  incline  by  which  it  is  shunted  into  one 
of  the  pockets  of  a  third  rotating  dial,  each  successive  shell  containing 
its  adhesive  substance  thus  passing  from  one  dial  to  the  other.  The 
shells  on  the  third  dial  are  carried  in  succession  under  a  device  for 
heating  the  adhesive  substance  so  as  to  soften  it  This  heating  de- 
vice is  simply  a  blow-pipe  burner,  having  three  downward  jets,  which 
play  but  an  instant  upon  the  fusible  collets  as  they  pass  beneath  thenu 
Gases  generated  by  the  heat  pass  freely  into  the  air,  as  the  cork  disk 
has  not  as  yet  been  placed  in  the  shell  to  bind  or  entrap  them.  As 
the  shells  pass  in  succession  from  under  the  burners,  the  adhesive  sub- 
stance in  each  now  being  fused  and  the  gases  therefrom  escaping 
in  transit,  they  are  again  deflected  into  pockets  of  another  rotating 
dial,  which  is  the  fourth  and  the  last  dial  upon  which  the  closures  are 
placed.  Over  this  dial  is  suspended  a  pile  of  imheated  cork  disks  held 
in  an  upright  tube.  The  cork  disks  descend  and  pass  one  at  a  time 
into  pockets  in  the  surface  of  a  rotating  carrier,  by  means  of  which 
they  are  brought  in  succession  to  a  point  immediately  over  the  path 
of  the  metal  shells  containing  the  fused  binding  material.  A  battery 
of  plungers  is  provided,  one  plunger  arranged  above  each  pocket  of 
the  dial  carrying  the  shells  with  their  fused  adhesive  material.  This 
battery  rotates  with  the  dial  at  the  same  speed.  Neither  the  dial 
upon  which  the  closures  are  last  placed  nor  the  battery  of  plungers 
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IS  artificially  cooled.  A  cam  track  serves  to  hold  the  plungers  elevated 
until  it  ends  abruptly  at  a  point  where  a  suspended  cork  disk  and  a 
metal  shell  beneath  come  for  an  instant  into  alignment.  As  the  head 
of  the  plunger  runs  off  the  cam  track,  a  plunger  is  snapped  down, 
causing  it  to  instantaneously  drive  or  thrust  the  cold  cork  disk  into 
the  metal  shell  upon  the  previously  heated  and  softened  adhesive  sub- 
stance and  the  plunger  remains  in  its  depressed  position  for  a  period 
of  "somewhat  less  than  three  seconds"  "until  the  plunger  has  made 
about  half  a  revolution"  and  reaches  a  point  where  it  rides  up  on  the 
cam  track  and  releases  the  now  cooled  and  finished  closure. 

No  one  of  the  elements  in  the  mechanism  or  organization  of  the 
complainant's  machine  is  independently  patented  by  the  Wheeler  pat- 
ent. That  patent  is  for  an  organization  or  apparatus  intended  to  start 
with  a  given  product,  and  by  a  certain  orderly  procedure  or  succession 
of  steps  to  accomplish  a  given  result.  It  starts  with  an  assembled  clo- 
sure. Therefore,  it  starts  with  the  problem  which  every  such  closure 
carries  shut  up  within  it. 

The  machine  of  the  defendant  likewise  comprises  an  organization 
or  apparatus  intended  to  accomplish  a  given  result  by  a  certain,  and, 
it  is  claimed,  by  a  different  procedure  or  succession  of  steps.  It  starts 
not  with  an  assembled  closure,  in  every  one  of  which  is  inclosed  a 
problem,  but  with  only  one  member  of  the  closure,  which  is  the  open 
shell.  This  is  the  first  step  of  assembling  in  the  defendant's  machine. 
It  then  places  a  fusible  collet  within  the  hollow  of  the  shell.  This  is 
the  second  assembling  step.  To  this  point  there  is  no  question  of 
infringement,  because  to  this  point  the  defendant  has  done  nothing 
but  assemble  two  members  of  the  closure,  while  Wheeler's  uniting 
machine  starts  with  the  whole  closure  assembled. 

The  first  step  under  the  Wheeler  patent  is  the  application  of  heat, 
which  is  the  third  step  in  the  order  of  things  pursued  by  the  defend- 
ant. Wheeler  heats  for  thirty  seconds,  at  a  temperature  of  320  de- 
grees F.,  the  three  members  of  the  closure,  and  for  different  purposes. 
He  heats  the  collet  to  fuse  the  adhesive,  and  he  heats  the  cork  disk 
to  expel  gas  from  its  interstices  and  to  make  it  more  readily  adhesive. 
By  its  third  step,  the  defendant  heats  the  fusible  collet  likewise  to 
melt  the  adhesive.  It  heats  it  while  it  is  in  transit  and  but  for  an  in- 
stant, using  but  a  fraction  of  a  second  instead  of  the  thirty  seconds. 
It  therefore  employs  a  higher  temperature.  It  does  not  directly 
heat  the  cork  disk  at  all.  Whether  it  heats  it  indirectly  for  the  several 
purposes  for  which  Wheeler  heats  it  and  by  means  equivalent  to  those 
employed  by  Wheeler,  is  the  heart  of  this  controversy. 

The  complainant  contends  that  the  defendant  heats  the  cork  ,disk 
to  the  same  temperature,  by  substantially  the  same  means,  and  for  the 
same  purposes  as  Wheeler  heats  it,  and  that  it  heats  both  the  fusible 
collet  member  and  the  cork  disk  member  while  not  under  pressure, 
Arhich  is  the  essence  of  the  Wheeler  patent,  contending  that  in  heating 
the  shell  and  fusible  collet  under  a  temperature  of  between  2,000  and 
2,500  degrees  F.  and  passing  them  while  so  highly  heated  under  a 
cold  cork  disk  suspended  but  three-eighths  of  an  inch  above  them,  the 
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cork  IS  heated  by  radiation  to  the  point  at  which  the  cork  disk  is 
heated  in  the  Wheeler  heating  chamber  before  it  is  compressed  by  the 
plunger  into  the  molten  fused  adhesive.  The  complainant  claims  that 
in  heating  the  fusible  collet  and  then  an  instant  later  heating  the  cork 
disk  by  radiation  from  the  collet,  instead  of  heating  the  two  together 
as  in  the  Wheeler  patent,  there  is  a  change  in  time  ana  location  of  the 
heating  of  the  two  members  that  makes  the  difference  in  the  defend- 
ant's procedure  wholly  one  of  form;  that  it  utilizes  the  function  of 
the  Wheeler  device  and  appropriates  the  substance  of  that  invention 
in  heating  both  the  collet  and  the  cork  before  pressure  is  applied. 

This  argument  is  somewhat  weakened  by  the  further  contention  of 
the  complainant  that  any  deficiency  in  heat  transmitted  to  the  cork 
by  radiation  is  supplied  by  contact  with  the  fused  collet  when  the  cork 
is  driven  upon  it  by  pressure  of  the  plunger.  The  Wheeler  patent 
does  not  include  but  expressly  disclaims  heating  under  pressure. 

Recognizing  that  the  mechanism  of  every  machine  patent,  whether 
broad  or  narrow,  is  entitled  to  some  range  of  equivalents,  and  com- 
prehending that  the  heating  of  the  cork  member,  as  well  as  the  other 
members  of  the  closure,  before  pressure  is  applied,  is  the  essence  of 
the  Wheeler  invention,  we  must  inquire  first  whether  the  defendant 
heats  its  cork  member,  and,  if  so,  whether  it  heats  it  in  the  way  and 
for  the  purposes  disclosed  by  Wheeler. 

Under  the  Wheeler  patent,  the  cork  member  is  heated  in  an  asbestos 
lined  heating  chamber  for  a  period  of  thirty  seconds  at  a  maintained 
temperature  of  320  degrees  F.  It  is  so  heated  for  two  purposes :  First, 
to  make  it  readily  adhesive  when  brought  in  contact  with  the  molten 
adhesive  medium;  second,  to  expel  air  and  gases  from  its  crevices. 
It  is  heated  on  its  upper  and  lower  sides  and  through  and  through. 

The  defendant's  device  has  no  mechanism  for  heating  the  cork  disk. 
But  it  is  charged  that  it  heats  it,  nevertheless.  The  fusible  collet  is 
passed  under  three  gas  jets  of  a  temperature  of  from  2,000  to  2,500 
degrees  F.  It  is  claimed  by  the  complainant  that  the  collet  is  sub- 
jected to  this  extraordinarily  higji  temperature  so  as  to  carry  to  the 
cold  cork  the  quantity  of  heat  it  would  receive  in  the  Wheeler  heating 
chamber  in  thirty  seconds.  Every  dial  of  the  defendant's  device  is 
continuously  in  motion.  No  arrangement  is  made  or  is  possible  by 
which  the  collet  can  be  slowly  heated  under  low  temperature ;  the  very 
speed  with  which  it  passes  the  heating  point,  which  is  a  fraction  of  a 
second,  requires  heat  of  a  high  temperature  to  fuse  the  adhesive  and 
keep  it  fused  while  it  passes  through  the  air  to  the  point  where  it  re- 
ceives the  cork  disk.  So  a  very  high  temperature  is  applied.  What 
happens  from  the  instant  of  the  application?  When  the  shell,  with 
its  fused  collet,  passes  from  beneath  the  flames  it  begins  instantly  to 
cool.  It  passes  from  the  heating  dial  to  the  compressing,  dial,  and  trav- 
els some  distance  with  the  molten  adhesive  exposed  to  the  temperature 
of  the  open  air,  until  it  reaches  a  point  immediately  beneath  and  in 
perfect  alignment  with  a  cold  cork  disk,  which  is  instantly  thrust  down 
into  the  molten  mass.  At  this  point  pressure  begins,  and  the  com- 
plainant's claim  of  a  patent  monopoly  for  heating  without  pressure 
ends. 
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Although  the  heated  collet  continues  its  transit  and  does  not  stop  an 
instant  anywhere,  it  cannot  be  denied  that  during  "the  very  small 
fraction  of  a  second"  the  fused  collet  is  beneath  the  cold  cork  disk, 
some  heat  is  transmitted  to  it  by  radiation.  What  heat  is  thus  trans- 
mitted reaches  principally,  if  not  entirely,  the  under  side  of  the  disk. 
It  certainly  does  not  impregnate  the  whole  disk  as  is  done  during 
the  thirty  seconds  of  heating  in  the  chamber  of  the  Wheeler  device, 
and  does  not  heat  it  to  a  temperature  by  which  gases  are  generated 
throughout  the  body  of  the  disk  and  expelled  from  its  cracks  and  crev- 
ices. We  are  of  opinion  that  what  heat  is  thus  transmitted  is  inci- 
dental and  without  purpose,  or,  as  stated  in  the  testimony,  is  "a  wholly 
negligible  amount,"  and  neither  by  intent  nor  result  constitutes  the  step 
taken  by  Wheeler  in  heating  the  cork  disk  purposefully,  continuously 
and  thoroughly.  So  much  for  heating  the  cork  disk  before  impact 
and  pressure.  Now,  what  happens  when  the  plunger  thrusts  the  rela- 
tively cold  cork  disk  into  the  fused  material  of  tiit  collet?  The  an- 
swer may  be  the  same  thing  that  happened  when  Painter,  in  1892, 
thrust  a  cold  cork  disk  into  the  fused  adhesive  material.  Of  course, 
some  heat  is  transmitted  from  one  to  the  other.  No  cold  substance 
can  be  thrust  against  a  hot  substance  without  the  transfer  of  some  heat 
units  from  one  to  the  other ;  but  the  heat  thus  transmitted  does  not 
permeate  the  cork  disk  and  drive  out  the  gases  from  all  of  its  cracks 
and  crevices,  which  was  the  cardinal  thing  intended  by  Wheeler  in 
heating  the  cork  disk  for  a  long  time.  The  heating  of  the  cork  disk 
by  contact  with  and  pressure  upon  the  fused  adhesive,  whatever  the 
temperature  may  be,  is  no  help  to  the  complainant  in  this  litigation, 
for  it  produces  a  condition  not  only  inconsistent  with  the  claims  and 
description  of  Wheeler's  patent,  but  distinctly  condemned  by  Wheeler, 
who  particularly  pointed  out  that — 

'If  the  pressure  takes  place  before  or  aimultaneoualy  with  the  heating,  any 
air  contained  in  the  pit-holes  or  crevices  of  the  packing  (i.  e.  cork  disk)  or 
between  the  members  of  the  closure,  or  any  moisture  present  on  or  about  the 
members  (i.  e.  cork  disk)  may,  by  expanding,  tend  to  separate  the  parts  and 
prevent  them  from  uniting  perfectly  under  continued  pressure." 

If  the  cork  disk  in  the  defendant's  device  is  highly  heated  by  com- 
pression into  the  fused  adhesive,  such  heating  under  pressure  might 
be  claimed  to  be  equivalent  to  heating  under  the  pressure  disclosed  by 
the  Painter  patents  of  1905  and  1908.  As  these  have  been  withdrawn 
from  this  suit,  and  as  heating  under  pressure  is  distinctly  disclaimed 
by  the  patent  in  suit  and  declared  by  the  patentee  to  be  an  improper 
method  of  heating  the  cork  disk,  no  infringement  can  be  found  in  the 
defendant's  device  in  so  far  as  heating  is  effected  at  the  instant  of 
pressure  and  subsequently  thereto. 

That  the  cork  disk  in  the  defendant's  device  is  not  as  highly  heated 
as  the  cork  disk  in  the  complainant's,  is  further  proven  by  the  testi- 
mony that  notwithstanding  the  much  higher  temperature  to  which  the 
defendant's  adhesive  is  for  an  instant  subjected,  it  takes  "somewhat 
less  than  three  seconds"  or  "one-half  revolution  of  the  plunger"  at  at- 
mospheric temperature,  to  cool  the  whole  closure,  while  in  the  com- 
plainant's machine,  it  takes  "almost  a  full  revolution  of  the  plunger" 
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artificially  chilled  by  sprays  of  cold  water  or  jets  of  compressed  air  to 
cool  the  closure. 

We  are  of  opinion  that  Wheeler  intended  to  heat  the  cork  disks 
thoroughly,  as  stated  by  him  in  his  specification,  and  that  the  defend- 
ant did  not  intend  to  heat  them  at  all,  except  at  the  instant  of  impact 
as  disclosed  by  Painter.  In  the  defendant's  device,  when  the  plunger 
thrusts  the  cork  disk  into  the  shell,  it  completes  its  last  step  of  assem- 
bling and  performs  its  first  act  of  physically  uniting  the  parts  of  the 
closure.  In  other  words,  in  assembling  the  closure,  the  defendant  stops 
where  Wheeler  starts,  and  in  uniting  the  closure,  both  stop  by  contini>- 
ing  the  applied  pressure  for  the  purpose  of  cooling.  Therefore,  it 
seems  to  us  that  the  defendant  has  not  employed  tfie  complainant's 
heating  means  either  to  the  extent  in  which  Wheeler  uses  it,  upon  the 
parts  which  Wheeler  requires,  or  for  the  purpose  which  Wheeler  dis- 
closes. The  defendant  cannot  be  charged  with  appropriating  the  com- 
plainant's heating  means. 

The  question  remaining  is  whether  the  defendant  can  be  charged 
with  infringing  the  Wheeler  cooling  means.  Both  the  complainant  and 
the  defendant  employ  means  for  cooling  closures  under  pressure.  The 
original  Painter  patent  followed  by  the  defendant  provided  for  press- 
ing an  unheated  cork  disk  upon  hot  adhesive  matter  in  order  to  secure 
union  by  adhesion,  but  did  not  disclose  the  advantage  of  continued 
pressure  during  cooling.  In  the  Wheeler  device  the  plunger  that  de- 
scends to  compress  the  three  members  of  the  closure  is  permitted  to  re- 
main down  for  thirty  seconds.  In  the  defendant's  device,  the  plunger 
that  drives  in  place  the  cold  cork  disk  upon  the  hot  adhesive  remains 
in  place  "somewhat  less  than  three  seconds."  In  each  device,  the 
plunger  remains  down  a  sufiicient  time  to  effect  adhesion.  Painter 
early  disclosed  the  necessity  of  pressure  to  produce  adhesion. 

Wheeler  claims  no  patent  upon  the  plunger  device,  and  of  course  has 
no  monopoly  of  the  element  of  cooling.  The  organization  to  produce 
perfect  adhesion,  for  which  a  patent  was  granted,  included,  as  one  of 
its  stei>s,  means  to  cool  under  such  pressure,  but  such  means,  as  a  sep- 
arate or  independent  invention,  were  neither  patented  nc«-  invented  by 
Wheeler.  They  were  embodied  in  Painter's  patented  inventions  of 
1905  and  1908.  If  in  the  cooling  means  of  the  defendant's  machine 
infringement  exists  at  all,  it  is  infringement  of  the  withdrawn  patents 
and  not  of  the  device  of  the  patent  in  suit. 

Our  conclusion  is  that  the  device  of  the  defendant  does  not  infringe 
the  device  of  the  comfJainant,  either  with  respect  to  means  for  heat- 
ing or  cooling,  because  in  entering  the  art  the  defendant  avoided  the 
problem  of  the  complainant  by  avoiding  a  practice  that  created  the 
problem.  It  is  presumed  to  have  known  what  the  art  disclosed.  Among 
other  things,  the  art  disclosed  the  problem  of  entrapped  gases  between 
members  of  an  assembled  closure.  It  proceeded  to  assemble  the 
members  of  a  closure  in  an  order  and  to  heat  the  one  member  that  re- 
quired fusion  at  a  time  when  gases  could  not  be  entrapped  and  when 
they  were  free  to  escape  into  the  air.  In  thus  avoiding  the  problem, 
the  defendant  avoided  the  necessity  of  solving  it  and  established  an 
order  of  assembling  and  uniting  the  members  of  the  closure  entirely 
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different  from  that  employed  by  Wheeler,  and  precisely  like  the  order 
disclosed  by  Painter  in  his  original  patent,  so  far  as  the  number  of 
the  steps  disclosed  by  Painter  was  used  by  the  defendant. 

We  find  nothing  in  the  litigation  in  the  Second  Circuit  concerning 
the  Wheeler  patent  that  bears  upon  or  is  decisive  of  the  issue  in  this 
case,  excepting  so  much  of  the  decree  as  affirms  the  validity  of  the 
Wheeler  patent.  We  likewise  hold  the  patent  valid,  but  also  hold  that 
it  is  not  infringed  by  the  device  of  the  defendant 

The  decree  below  is  affirmed. 


(227  Fed.  63) 

NORTH  AMERICAN  CHEMICAL  CO.  v.  KENO  SUPPLY  CO.  (two  cases). 

KENO  SUPPLY  CO.  v.  NORTH  AMERICAN  CHEMICAL  CJO. 

(Circuit  CJourt  of  Appeals,  First  Circuit    October  14,  1915.) 

Nos.  1117-1119. 

1.  Patents  ^=s»328 — ^Invention — Pbocess  of  Filling  Shoe  Bottoms. 

The  Thoma  patent,  No.  808^224,  for  the  art  of  tilling  shoes,  h£ld  void 
for  lack  of  invention. 

2.  Patents  ^=:»328 — Validity  and  Infringement — Shoe- Filling  Appabatus. 

The  Arnold  patent,  No.  806,227,  for  a  shoe-filling  apparatus,  held  void 
for  lack  of  invention,  and  also  not  infringed. 

3.  Patents  ^=5>328 — Validity  and  Infringement — Shoe  Bottom  Filler. 

A  decree  allirmed,  which  holds  valid  and  infringed  the  Thoma  patent. 
No.  832,002,  for  a  shoe  bottom  filler. 

4.  Patents  ^=»167 — Construction — Reference  to  Specification. 

Claims  in  a  patent  are  frequently  explained,  and  must  necessarily  be 
explained,  by  reference  to  the  specification ;  but  claims  which  are  lacking 
in  the  definlteness  or  clearness  required  by  statute  cannot  be  thus  made 
good. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §  243;  Dec.  Dig. 
«=5>167.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;  Frederic  Dodge,  Judge. 

Suit  in  equity  by  the  North  American  Chemical  Company  against 
the  Keno  Supply  Company.  From  the  decree,  both  parties  appeal. 
Affirmed. 

The  following  is  the  opinion  of  Dodge,  District  Judge,  in  the  court 
below: 

Three  United  States  patents  are  in  suit  in  this  case,  all  owned  by 
the  plaintiff  company.  They  are  No.  808,224,  issued  December  26, 
1905,  to  Andrew  Thoma;  No.  808,227,  issued  on  the  same  day,  tc^ 
William  B.  Arnold;  No.  832,002,  issued  September  25,  1906,  to  An- 
drew Thoma.  All  three  were  applied  for  on  the  same  day,  August 
28,  1905. 

The  first-named  patent  (808,224)  has  8  claims  in  all,  and  the  bill  al- 
leges that  6  are  particularly  infringed  by  the  defendant — Nos.  1,  3,  5,  6, 

^=i9For  oU^er  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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7,  and  8.  The  second  (808,227)  has  10  claims ;  2  of  them.  Nos.  1  and  8, 
being  specified  as  particularly  infringed.  The  remaining  patent  (832,- 
002)  has  37  claims ;  10  of  them,  according  to  the  bill,  Nos.  1  to  4,  6  to 
10,  and  14,  being  the  ones  particularly  infringed. 

No.  832,002,  last  mentioned,  is  for  "shoe  filler  package  and  process 
of  making  the  same."  In  his  disclosure  the  patentee,  Thoma,  states 
that  he  has  obtained  the  best  results  by  mixing  certain  ingredients,  in 
specified  proportions,  in  a  manner  he  describes,  but  has  also  found  a 
number  of  means  of  attaining  his  object,  all  of  which  are  not  disclosed. 
The  plaintiff  calls  this  a  patent  covering  a  compound  or  manufacture, 
and  speaks  of  it  as  the  "product  patent." 

No.  808,224,  also  issued  to  Thoma,  is  said  to  cover  the  art  of  applying 
the  filler  of  No.  832,002  to  shoes,  and  the  plaintiff  speaks  of  it  as  the 
"process  patent." 

No.  808,227,  to  Arnold,  is  for  an  "improvement  in  shoe-filling  ap- 
paratus," is  said  to  cover  the  apparatus  used  in  applying  Thoma's  filler 
to  shoes  by  Thoma's  process,  and  is  spoken  of  as  the  "machine  patent." 

[1  ]  The  product  of  No.  832,(X)2  being  thus  involved  in  the  inventions 
described  in  the  other  two  patents,  it  wUl  be  convenient  to  consider  that 
(the  "product  patent")  first.  The  specification  is  prolix,  not  always 
clear,  and  contains  much  unnecessary  repetition.  Its  most  important 
features  may  be  stated  in  substance  as  follows : 

The  patentee  begins  by  stating  that  the  filler  in  common  use  at  the 
time  of  his  invention  is  made  of  conuninuted  cork  mixed  with  rubber 
cement  (rubber  dissolved  in  naphtha).  He  refers  at  this  point  to  United 
States  patent  to  Rowland  No.  458,421  (1891),  which  describes  a  filler 
so  composed.  He  then  sets  forth  the  disadvantages  attending  its  use, 
as  follows : 

The  volatile  nature  of  the  naphtha  in  the  rubber  cement  requires  a 
supply  to  be  made  fresh  for  each  day's  work,  and  involves  large  evapo- 
ration loss. 

There  is  difficulty  in  handling  the  mixture  so  as  to  keep  "the  cement 
and  adjacent  articles  clean." 

The  danger  of  fire  from  evaporating  naphtha — ^perhaps  the  greatest 
disadvantage. 

The  mixture  dries  so  slowly  as  to  retard  the  work  of  the  entire  fac- 
tory. 

It  soon  becomes  dry  and  brittle  in  the  shoe,  causing  the  latter  to  wear 
unevenly. 

The  patentee's  filler,  it  is  then  said,  cannot  evaporate,  nor  lose  its  elas- 
tic, waterproof,  etc.,  qualities  by  reason  of  age,  but  remains  in  proper 
condition,  and  adherent  to  the  leather,  during  the  life  of  the  shoe.  It 
can  be  made  into  convenient,  portable  package  shapes,  though  not  hard 
or  solid,  so  as  to  be  supplied  ready  made  and  stored  until  used,  and  it 
can  be  heated  and  cooled  repeatedly  without  losing  its  characteristics. 
It  has  a  low  melting  point,  and  cools  or  sets  rapidly  when  spread  thin 
on  the  damp  shoe  bottom.    The  patentee's  object  is  stated  to  be: 

"To  do  away  with  the  delay  of  the  slow-setting  rubber  cement  filler,  and 
with  the  objectionable  features  thereof  due  to  the  use  of,  and  the  evaporat- 
ing of,  the  naphtha  solvent." 
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How  he  attains  his  object  is  then  disclosed.  About  five  parts  gutta 
percha,  three  parts  resin,  and  two  parts  paraffin  oil  are  mixed  and  sub- 
jected to  a  melting  heat,  which  disintegrates  the  gutta  percha  and  unites 
it  with  the  resinous  part.  The  mixture,  rendered  thinv  and  smooth  in 
two  to  four  hours,  by  this  means,  is  then  thoroughly  mixed  with  ground 
cork,  or  the  like,  and,  being  strongly  adhesive,  affords  an  excellent  elas- 
tic medium  between  the  cork  granules.  Cork  or  any  other  substance 
adapted  to  give  body  to  the  mass,  and  capable  of  elastic  yielding  in  all 
directions,  may  be  used.  Instead  of  gutta  percha,  other  vegetable  gums 
(some  of  which  are  named),  or  low  grade  rubber,  to  some  extent,  may 
be  used.  The  oil  being  varied  in  amount,  according  to  their  quality  and 
its  own  quality,  it  may  be  either  vegetable  or  mineral  oil  and  either 
thick  or  thin. 

The  mixture  is  spread  out  in  thin  layers,  partially  cooled,  then  gather- 
ed into  small  quantities,  compacted  into  loaf  form,  kept  under  pressure 
until  stuck  together  in  a  mass,  preferably  compressed  again  when  slight- 
ly cooler,  and  then  provided  with  an  external  coating  of  ground  cork, 
or  other  material  capable  of  becoming  part  of  the  loaf  which  will  ad- 
here without  sinking  in,  thus  leaving  the  loaf  not  sticky  enough  to  pre- 
vent ready  handling,  yet  capable  of  being  put  into  the  melting  pot  just 
as  it  is. 

One  of  the  most  important  results  of  the  invention,  according  to  the 
patent,  is  the  provision  of  a  "portable  ever-ready  filler,  having  the  char- 
acteristics mentioned."  The  "two  most  important  distinguishing  fea- 
tures" of  the  invention  are  later  said  to  be:  (1)  The  filler  is  unchange- 
able in  character,  instead  of  becoming  brittle  and  non-sticky ;  (2)  it  is 
quick-setting,  without  becoming  hard. 

The  patentee  regards  his  invention  as  "broadly  novel  in  certain  par- 
ticulars as  pointed  out  in  the  claims,"  and  therefore  wishes  it  under- 
stood that  in  those  particulars  he  is  not  limited  to  the  preferred  binder 
described. 

Thirty-seven  claims  follow.  Nos.  1  to  14  are  for  a  shoe  bottom  filler 
consisting  of  a  mass  having  characteristics  described,  or  composed  of  a 
base  and  a  binder  having  characteristics  described. 

All  the  claims  said  to  be  particularly  infringed  are  claims  included  in 
this  group.  Nos.  15  to  32  are  for  a  shoe  bottom  filler  in  the  form  of  a 
self-contained  loaf  which  is  described  in  a  variety  of  ways,  and  Nos.  33 
to  37  are  for  the  described  process  of  making  a  self-contained  loaf  of 
shoe  filler.  No  claim  belonging  to  either  of  the  two  last-mentioned 
groups  is  specified  as  particularly  infringed. 

The  defendant  compounds  the  filler  which  it  sells  by  employing  a 
binder  for  its  comminuted  cork  composed  of  the  following  ingredients : 
Resin,  9  pounds;  pontianac  resin,  one-fourth  pound;  asphalt,  1^ 
pounds ;  brown  pitch,  1%  pounds ;  oil,  8  pounds — these  being  the  quan- 
tities used  for  each  12  pounds  of  cork.  The  above  proportions  are 
slightly  varied  accprding  to  circumstances.  It  does  not  appear  that  the 
defendant  makes  its  filler  into  or  sells  it  in  the  form  of  self-contained 
loaves  like  the  plaintiff's.  The  method  of  mixing  the  ingredients  does 
not  differ  materially  from  the  patentee's  method.  The  resulting  com- 
pound is  put  into  cartons  or  boxes,  each  holding  5  pounds. 
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The  defendant  thus  omits  the  gutta  percha  of  the  formula  wherd)y 
the  patentee  says  he  has  obtained  the  best  results,  using  instead  more 
resin  and  pontianac  resin.  The  patentee  has  stated  that  other  vegetaWe 
gums,  pontianac  among  those  he  names,  may  be  used,  instead  of  gutta 
percha.  The  asphalt  and  brown  pitch,  which  are  added  in  small  pro- 
portion, fall  under  the  description  of  mineral  oils.  The  defendant,  like 
the  plaintiff,  has  provided  a  binder  for  its  cork  base  without  using  an 
ingredient  containing  naphtha,  and  has  thus  done  away  with  the  delay 
due  to  the  slow  setting  of  a  mixture  containing  naphtha,  and  the  objec- 
tionable features  due  to  its  evaporation.  It  substitutes,  for  certain  in- 
gredients in  the  patentee's  preferred  mixture,  only  well-known  equiva- 
lents. I  see  no  reason  to  doubt  that  it  makes  its  filler  by  what  is  in  sub- 
stance the  method  of  the  patent ;  and,  restricting  the  claims  in  issue  to 
a  shoe-bottom  filler  produced  according  to  the  disclosure  of  the  patent, 
I  think  they  are  infringed  if  they  are  valid.  It  does  not  seem  to  me  that 
the  patentee's  descril^  method  of  making  a  shoe  bottom  filler  can 
fairly  be  said  to  be  anticipated  by  the  prior  patents  to  Petersen  (1882), 
Grunzweig  (1889),  or  Goodall  (1891).  In  neither  of  these  is  the  produc- 
tion of  a  compound  adapted  for  use  in  filling  shoes  contemplated,  nor 
does  either  appear  to  show  how  such  a  compound  may  be  made. 

The  plaintiff  contends  for  a  construction  of  the  claims  in  suit  much 
broader  than  that  above  indicated.  It  insists  that  the  invention  patent- 
ed is  **of  a  pioneer  character,"  and  that,  especially  since  this  is  true,  the 
patentee  is  entitled  to  claim  his  product  ''identified  by  its  physical  char- 
acteristics" ;  thus  covering  every  article  possessing  the  specified  char- 
acteristics, without  regard  to  the  ingredients  which  compose  it  or  the 
method  whereby  it  is  compounded. 

I  do  not  find  sufficient  ground  to  believe  that  the  invention  described 
in  this  patent  is  properly  to  be  regarded  as  "pioneer"  in  character,  or 
that  the  product  thereof  is  "new"  in  the  sense  necessary  to  support  the 
plaintiff's  contention.  So  far  as  appears  from  the  disclosure  of  the 
patent,  the  patentee  did  no  more  than  show  how  to  make  a  filler  free 
from  the  disadvantages  he  mentions  involved  in  the  use  of  fillers  con- 
taining naphtha.  Except  for  those  disadvantages,  the  rubber  cement 
filler  does  not  appear  to  have  been  unsatisfactory.  The  evidence  af- 
fords reason  to  believe  that,  apart  from  them,  it  was  little,  if  any,  in- 
ferior in  any  essential  respect  to  that  produced  by  the  patentee,  provid- 
ed that  the  rubber  cement  was  of  the  best  quality  and  free  from  adul- 
teration. What  the  patentee  provided,  therefore,  was  an  improved 
filler,  but  not  one  sufficiently  superior  in  quality  or  different  in  kind 
from  anything  before  known  to  justify  calling  it  a  new  filler,  or  re- 
garding the  patentee  as  first  in  a  new  field  of  invention. 

That  the  use  of  rubber  cement  fillers  has  been  almost  everywhere 
abandoned  in  favor  of  a  filler  made  and  sold  by  the  plaintiff  imder  the 
name  of  "Besto"  may  be  regarded  as  proved.  But  it  has  also  appeared 
that  the  binder  employed  in  making  "Besto"  contains  hardly  any  of  the 
ingredients  mentioned  in  the  patent  and  is  not  prepared  according  to 
the  method  therein  described.  It  is  made  mainly  of  "wax  tailings,"  or 
the  resinous  residuum  of  petroleum,  rendered  properly  elastic  by  the 
addition  of  a  very  small  amount  of  paraffin  oil,  and,  according  to  the 
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disclosure  of  a  later  United  States  patent  issued  to  Thoma  July  30,  1907 
(No.  861,555),  for  an  improvement  in  innersole  fillers.  Thoma's  appli- 
cation for  this  patent  was  filed  May  15,  1905.  It  further  appears  that 
the  plaintiff  has  made  and  sold  fillers  according  to  the  patent  in  suit 
only  to  a  limited  extent,  having  almost  immediately  substituted  "Besto," 
because  "wax  tailings"  cost  so  much  less  than  gutta  percha ;  also  that 
"Besto"  has  been  preferred  by  purchasers  who  formerly  used  rubber 
cement  filler  because  it  was  so  much  cheaper.  In  view  of  all  the  above, 
the  undisputed  commercial  success  of  "Besto"  aflfords  little  reason  for 
crediting  the  patentee  with  the  invention  of  a  new  filler,  or  with  having 
been  a  pioneer  inventor.  The  quick  disappearance  of  the  old  rubber 
cement  filler  as  soon  as  purchasers  were  able  to  obtain  "Besto"  is  fully 
accounted  for  by  the  fact  that  the  new  filler  was  cheaper  and  answered 
the  purposes  of  the  old  filler  without  involving  the  use  of  naphtha,  and 
is  no  indication  that  the  new  filler  was  also  regarded  as  superior  in 
other  respects. 

Thoma  states,  in  his  "Besto"  patent  No.  861,555,  that  it  is  subordi- 
nate to  his  copending  application  for  his  patent  No.  832,002,  now  under 
consideration,  and  that  he  has  therein — 

**placed  the  broad  claims  which  are  generic  to  the  several  different  varieties 
of  shoe  filler,  ♦  ♦  ♦  the  present  case  being  restricted  to  the  species  of  my 
filler  which  depends  upon  the  resinous  residuum  of  petroleum  or  sticky  wax 
tailings." 

This  is  another  way  of  stating  the  claim  he  makes  here,  that  the  in- 
vention described  in  the  patent  under  consideration  is  of  a  character 
which  entitles  him  to  cover  every  composition  for  filling  shoes,  however 
made  or  from  whatever  materials,  if  only  it,  or  the  base  or  the  binder 
employed  in  it,  can  be  said  to  have  such  qualities  as  the  claims  in  suit 
mention.    Claim  9,  which  may  be  taken  for  an  example,  is  as  follows : 

"A  shoe-bottom  filler,  consisting  of  a  permanently  plastic,  quick  setting, 
waterproof  mass  adherent  to  leather,  and  composed  of  a  finely  comminuted 
filler  material  whose  granules  are  thinly  coated  with  a  tenacious,  tough 
binder,  which  is  rendered  temporarily  highly  fluid  by  moderate  heat." 

No  decision  is  found  in  which  it  is  held  or  recognized  that  the  product 
of  a  described  process,  whether  it  be  called  a  manufacture  or  a  com- 
position of  matter,  can  properly  be  claimed  in  terms  like  these,  so  as  to 
cover  every  product  to  which  the  same  terms  are  capable  of  application. 
If  there  ar-e  any  circumstances  in  which  such  claims  for  a  product  could 
be  held  valid  to  their  full  extent,  I  am  unable  to  believe  that  they  can 
be  so  treated  in  a  case  like  this,  where  the  invention  is,  at  most,  of  an 
improved  filler,  not  of  one  wholly  different  in  kind  from  any  that  pre- 
ceded it.  In  American,  etc.,  Co.  v.  Rowland,  etc.,  Co.,  80  Fed.  395,  400, 
25  C.  C.  A.  500,  upon  which  the  plaintiff  relies,  it  was  held  that  the 
patentee's  claims  for  an  improved  pulp  digester,  covering,  among  other 
things,  a  continuous  lining  "of  cement,"  without  specifying  the  kind  of 
cement,  were  not  limited  to  ordinary  hydraulic  cement,  or  to  the  par- 
ticular cementitious  mixtures  he  had  chemically  and  commercially  iso- 
lated as  individuals,  but  were  to  be  construed  as  including  all  such  mix- 
tures as  ordinarily  skilled  chemists  might  be  expected  to  find  as  an- 
swering the  described  conditions.    Not  only  does  this  fall  far  short  of 
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what  is  required  to  sustain  the  plaintiff's  contention,  but  the  patentee's 
conception  in  that  case  was  wholly  new.  He  had  "discovered  a  new 
property  or  force  in  matter" ;  i.  e.,  that  cement  or  cementitious  mix- 
tures generally  would  adhere  to  the  iron  shell  of  a  digester,  resist  hot 
acid,  and  protect  the  shell  therefrom.  Thoma  cannot  be  said  to  have 
made  any  discovery  of  such  character.  In  view  of  the  fact  that  he 
appears  to  have  devised  and  disclosed  an  improvement  of  value,  I  do 
not  regard  the  character  of  his  claims  in  suit  as  sufficient  ground  for 
holding  them  invalid,  as  the  defendant  contends;  but  I  cannot  give 
them  a  construction  broader  than  that  adopted  above. 

[2]  Coming  next  to  the  "process  patent,"  No.  808,224,  the  patentee 
declares  in  his  specification  that,  besides  providing  a  filler  which  will 
neither  evaporate,  cave  in,  cling  to  the  tool,  or  remain  moist  and  refuse 
to  set  indefinitely,  he  has  devised  a  method  which  makes  the  shoe  ab- 
solutely waterproof,  gives  it  "a  high  degree  of  pliability  and  elasticity 
or  resiliency  of  tread,"  securing  at  the  same  time  the  main  advantages 
of  quick  setting,  perfect  adherence  to  the  leather,  even  if  damp,  econ- 
omy, uniformity,  and  neatness*  He  refers  to  the  Arnold  machine  (be- 
ing the  machine  of  patent  No.  808,227),  which  he  says  has  been  in- 
vented for  carrying  out  his  method  commercially. 

What  is  to  be  done  in  carrying  out  his  "method"  is  next  stated.  The 
first  step  is  to  prepare — 

"a  filler  of  any  suitable  materials  whidi  wiU  be  permanently  pliable,  will 
not  evaporate,  will  adhere  firmly  and  permanently  to  leather  or  the  like,  and 
be  semi-solid  when  cold,  and  freely  plastic  or  semi-flaid  when  properly  heated, 
and  wiU  be  quick  setting,  such  a  compound  being  formed  of  a  mixture  of  com- 
minuted cork,  gutta  percha,  resin,  and  paraffin  oU  (about  five  parts  of  the 
gutta  percha  to  three  of  the  resin  and  two  of  the  oil>,  and  when  these  are 
thoroughly  mixed  under  heat  the  resulting  filler  may  be  permitted  to  stand 
indefinitely." 

The  next  step  is  to  provide  a  suitable  machine  or  mechanism ;  the 
Arnold  machine  being  shown  in  the  accompanying  drawings,  and  refer- 
red to  as  an  instance  of  such  a  machine. 

Having  provided  the  filler  and  mechanism  as  above,  pails,  contained 
in  the  steam- jacketed  top  of  the  machine,  are  filled  with  the  filler  and 
heated  by  turning  steam  into  the  steam  jacket.  The  filler  in  the  pails, 
being  thus  melted,  is  turned  in  this  condition  into  a  dip  pot,  also  con- 
tained in  the  steam- jacketed  top.  The  melted  filler  in  proper  quantity 
is  taken  from  the  dip  pot  and  spread  upon  the  inner  sole  of  the  shoe  in- 
to the  cavity  to  be  filled.  The  body  of  filler  thus  placed  in  the  cavity  is 
pressed  against  a  roll  kept  hot  by  the  steam  which  heats  the  steam 
jacket,  being  admitted  thereto  through  a  pipe  forming  the  axis  of  the 
roll.  By  this  pressure  against  the  hot  roll  the  outer  surface  of  the  filler 
in  the  cavity  is  "superheated,"  the  binder  of  the  filler  is  caused  to  flow 
or  spread  laterally  into  all  comers  of  the  cavity  and  in  the  sewing  of 
the  shoe,  so  as  to  form  tight  joints,  the  top  surface  of  the  filler  com- 
pressed, smoothed,  and  leveled,  and  the  filler  spread  by  the  vertical 
pressure  of  the  roll,  not  only  so  as  to  fill  all  crevices,  needle  holes,  etc., 
but  so  as  to  adhere  to  the  bottom  and  sides  of  the  cavity.  The  shoe  is 
then  ready  to  have  its  outer  sole  attached  in  the  usual  manner. 
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The  patentee  then  declares  that  a  shoe  thus  constructed  has  "perma- 
nent soHdity*'  and  even  wearing  qualities,  a  high  degree  of  resiliency 
and  pliability,  is  permanently  waterproof,  in  comparison  with  "the  old 
construction,"  is  equally  light,  less  expensive,  and  more  quickly  made, 
and  that  its  construction,  being  "performed  under  heat,"  gives  a  "ho- 
mogeneous character"  to  the  parts,  which,  when  subjected  to  pressure 
imder  heat,  are  all  bound  together  by  the  filler. 

The  patentee  next  restates  the  advantages  possessed  by  his  filler,  in 
virtue  of  the  fact  that  there  is  no  naphtha  in  it,  in  much  the  same  terms 
as  used  in  his  "product  patent." 

He  concludes  by  stating  that  he  wishes  it  understood  that  he  is  not 
limited  to  the  mechanical  details  shown,  that  the  ingredients  of  his  filler 
may  be  varied,  that  he  has  several  fillers  meeting  the  requirements  of 
his  method,  that  that  filler  and  other  details  are  covered  in  other  appli- 
cations, and  that  this  is  limited  to  the  art  or  method  forming  part  of  his 
"new  system  of  shoe  manufacture." 

Apart  from  the  patented  filler  of  No.  832,002  and  the  patented  ma- 
chine of  No.  808,227  (below  considered),  I  can  find  no  patentable  novel- 
ty in  what  this  patent  discloses.  Whatever  else  the  patent  describes 
amounts  to  nothing  more,  so  far  as  I  can  see,  than  causing  plastic  ma- 
terials which  heat  will  soften  to  fill  a  cavity  by  pressure  with  a  heated 
tool.  This  seems  to  me  an  obvious  mechanical  process,  involving  no  in- 
ventive idea,  given  the  patented  filler,  whether  Arnold's  or  any  other 
"suitable"  machine  be  used  in  carrying  it  out.  Finding  nothing  pat- 
entable in  the  described  method  of  putting  the  filler  into  the  shoe,  I 
hold  this  patent  invalid. 

[3]  Finally,  as  to  the  Arnold  patent,  No.  808,227,  the  apparatus 
therein  described,  as  has  been  stated  above,  consists  of  a  steam-jacketed 
table,  comprising  steam- jacketed  compartments,  each  to  receive  a  filling 
pot  for  melting  the  Thoma  filler  and  closed  by  a  cover,  and  containing 
also  an  adjacent  shallow  dip  pot,  above  the  rear  end  whereof  is  the  roll 
above  mentioned  in  considering  patent  No.  808,224.  This  is  heated  by 
steam,  which  passes  into  and  heats  the  steam- jacketed  table  through  a 
pipe  whereon  the  roll  turns  as  its  axis.  The  patent  calls  the  roll  a 
"superheating  tool,"  and  declares  that  it  constitutes  the  most  important 
feature  of  the  invention  by  reason  of  its  position  close  to  the  delivery 
end  of  the  dip  pot.  The  roll  is  so  shaped  as  to  have  a  surface  in  part 
straight,  in  part  concave,  and  in  part  convex,  so  that  the  shoe  may  be 
pressed  against  either  as  required  to  give  the  filler  the  exact  surface  and 
compression  desired.  On  the  top  of  the  steam- jacketed  table,  conven- 
iently near  the  dip  pot  and  roll,  is  an  arrangement  into  which  dip  knives 
used  in  spreading  melted  filler  on  the  shoe  may  be  thrust,  when  not  in 
use,  and  kept  hot  by  being  pressed  against  the  heated  surface  of  the 
table,  so  as  to  have  a  heated  knife  always  at  hand  for  use  in  transfer- 
ring filler  from  the  dip  pot  to  the  shoe,  without  chilling  it  by  the  use  of 
an  unheated  knife. 

The  two  claims  said  to  be  particularly  infringed  are : 

"1.  In  a  sboe-filling  apparatus,  means  for  supplying  hot  filler  for  a  shoe, 
and  superheating  means  mounted  close  to  the  delivery  end  of  said  supplying 
means  for  instantly  applying  a  superheated  contact  over  the  top  of  the 
filled  surface  of  the  shoe." 
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"8.  In  a  shoe-filling  apparatus,  a  heated  dip  pot  for  supplying  hot  filler  for 
a  shoe,  a  stand  provided  with  a  superheating  tool  mounted  close  to  the  open 
end  of  said  pot  in  position  to  permit  the  shoe,  when  filled,  to  be  freely  and  in- 
stantly manipulated  in  pressing  engagement  with  said  superheating  tool,  and 
quick-heating  means  at  one  side  of  said  dip  pot  for  heating  the  dip  knives  used 
for  applying  the  filler  from  to  pot  to  the  shoe." 

I  am  unable,  notwithstanding  the  presumption  in  favor  of  the  patent 
and  the  plaintiff's  argument,  to  believe  that  this  patent  describes  any- 
thing more  than  an  aggregation  of  familiar  devices,  each  performing 
its  separate  function  and  accomplishing  its  separate  result  in  substan- 
tially the  same  manner  and  to  substantially  the  same  extent  as  if  they 
had  not  been  brought  together  in  one  structure  resting  on  the  same  sup- 
port. Each  is  separately  and  successively  used.  I  can  see  no  result 
which  can  properly  be  regarded  as  due  to  their  combined  operation.  It 
is  doubtless  highly  desirable  to  have  the  melted  filler  close  to  the  hot 
roll  against  which  it  is  to  be  pressed  when  on  the  shoe,  and  to  have  the 
dip  knives  kept  hot  in  a  place  close  to  the  filler  supply  and  the  roll ;  but 
juxtaposition  is  not  combination.  It  is  true  that  the  patentee  not  only 
brings  the  separate  devices  close  together,  but  also  supplies  them  all 
with  heat  from  the  same  steam.  This,  however,  does  not  seem  to  me 
enough  to  make  any  substantial  difference.  In  bringing  the  separate 
devices  together  as  above,  I  think  it  clear  that  nothing  beyond  ordinary 
mechanical  skill  was  required,  and  nothing  which  can  fairly  be  called 
invention  involved. 

I  am  obliged  to  consider  this  patent  invalid  for  want  of  patentable 
invention.  I  should  be  unable,  in  any  event,  to  treat  the  claims  as  cov- 
ering anything  except  the  particular  structure  shown  and  described 
So  construed,  they  are  not  infringed.  The  defendant's  steam-jacketed 
kettle  has  no  roll,  but  has  a  portion  of  its  outer  surface  fiat,  and  kept 
hot,  of  course,  hy  the  steam  within  the  jacket.  The  operator,  having 
filled  the  shoe  with  heated  filler  from  the  kettle,  presses  the  filler  into 
the  shoe  by  wiping  or  smoothing  it  against  this  flat  portion  of  the  heated 
kettle. 

The  claims  in  suit  of  patent  No.  832,002  are  therefore  held  valid  and 
infringed  by  the  defendant.  The  claims  in  suit  of  the  other  two  patents 
are  both  held  invalid.    There  may  be  a  decree  accordingly. 

W.  Orison  Underwood,  of  Boston,  Mass.,  for  plaintiff. 
Francis  J.  V.  Dakin,  of  Boston,  Mass.,  for  defendant 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  case  depends  upon  alleged  infringe- 
ment of  three  patents  for  inventk)n.  The  first  is  No.  832,002,  ap- 
plication filed  on  August  28,  1905,  and  patent  issued  on  September 
25,  1906,  to  Andrew  Thoma.  This  is  for  the  filler,  and  is  entitled 
"Shoe-Filler  Package,  and  Process  for  Making  the  Same,"  and  is 
spoken  of  in  the  District  Court  as  being  for  the  "product."  The  next 
patent  was  issued  to  the  same  Andrew  Thoma  on  December  16,  1905, 
on  an  application  filed  on  August  28,  1905,  entitled  to  be  for  "tlie  art 
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of  filling  shoes,"  and  is  spoken  of  as  for  the  "process."  The  third 
patent  was  issued  to  William  B.  Arnold  on  December  26,  1905,  on  an 
application  filed  on  August  28,  1905,  and  is  entitled  as  for  "shoe-filling 
apparatus,"  and  said  to  be  "the  machine  or  machinery,"  and  is  also 
said  to  cover  the  apparatus.  All  three  are  supposed  to  relate  to  the 
same  art. 

The  opinion  of  the  learned  judge  of  the  District  Court  in  these  cases 
was  passed  down  on  February  6,  1915.  It  sustained  the  bill  so  far 
as  patent  No.  832,002  was  concerned,  and  entered  thereon  an  interlocu- 
tory decree  for  an  accounting  and  an  injunction.  On  tRe  other  pat- 
ents, namely,  808,224  and  808,227,  being  one  for  the  process,  and  the 
other  for  the  machine  or  machinery,  the  bill  was  ordered  to  be  dis- 
missed, with  costs.    Both  parties  appealed  to  this  court.  ^ 

[1,  2]  The  learned  judge  of  the  District  Court  gave  the  case  a  very 
thorough  and  elaborate  consideration,  and  passed  down  a  correspond- 
ingly thorough  and  elaborate  opinion.  So  far  as  patents  Nos.  808,224 
and  808,227  are  concerned,  this  court  agrees  with  that  opinion,  and 
the  facts  stated  and  the  reasoning  of  the  court  are  so  full  that  it  is  the 
work  of  supererogation  to  go  over  the  matter  in  detail,  or  do  more 
than  accept  its  conclusions  in  reference  thereto,  and  so  far  as  those 
two  patents  are  concerned  we  accept  that  opinion  as  the  opinion  of  this 
court,  and  reaffirm  the  judgment  entered  by  him  without  further  de- 
tail. 

[3]  With  reference  to  patent  No.  832,002  our  views  are  not  entirely 
harmonious  with  those  of  the  District  Court,  and  therefore  we  state 
them  to  some  extent.  There  had  been  a  great  deal  of  shifting  with 
reference  to  the  claims  in  that  patent,  with  many  amendments  of  a 
substantial  character.  It  all  came  down  finally,  so  far  as  we  are  con- 
cerned, into  the  following  claims,  Nos.  1,  2,  3,  4,  6,  7,  8,  9,  10,  and  14: 

"1.  A  shoe  bottom  flUer,  consisting  of  a  base  united  with  a  binder  Into  a 
permanently  tenacious,  quick-setting,  permanently  elastic  mass,  capable  of 
being  molded  Into  a  thin  pliable  layer  filling  the  shoe  bottom. 

**2.  A  shoe  bottom  filler,  consisting  of  a  normally  unchangeable,  permanent- 
ly elastic,  quick-setting  mass,  composed  of  a  base  capable  of  yielding  in  all 
directions  to  pressure,  united  with  a  permanently  sticky  component. 

*'3.  A  shoe  bottom  filler,  consisting  of  a  normally  unchangeable,  permanently 
elastic,  quick-setting  mass,  composed  of  a  base  capable  of  yielding  in  all  di- 
rections to  pressure,  united  with  a  permanently  sticky  component  having  a 
low  melting  point 

"4.  A  shoe  bottom  filler,  consisting  of  a  normally  unchangeable,  perma- 
nently elastic,  quick-setting  mass,  composed  of  a  base  capable  of  yielding  In 
aU  directions  to  pressure,  united  with  a  permanently  sticky  component  having 
a  low  melting  point  and  serving  to  render  said  mass  waterproof." 

"6.  A  shoe  bottom  fiUer,  consisting  of  a  resilient  base  united  with  a  viscous 
binder  Into  a  permanently  tenacious,  quick-setting,  permanently  elastic,  and 
water  repellant  mass,  capable  of  being  molded  into  a  thin,  pliable  layer, 
filUng  the  shoe  bottom. 

"7.  A  shoe  bottom  filler  consisting  of  a  normally  unchangeable,  permanently 
elastic,  quick>setting  mass,  composed  of  finely  comminuted  filler  material, 
having  each  granule  thinly  coated  with  a  permanently  sticky  binder,  capable 
of  being  rendered  highly  fluid  by  moderate  heat. 

**8.  A  shoe  bottom  filler,  consisting  of  a  filler  body  in  a  fragmentary  con- 
dition, thoroughly  mixed  with  a  binder  into  a  permanently  tenacious,  quick- 
setting,  permanently  elastic,  and  moldable  mass  of  a  nonshifting  consistency 
when  cold« 
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**9,  A  shoe  bottom  filler,  eonsisting  of  a  permanently  plastic,  qnick-setting, 
waterproof  mass  adherent  to  leather,  and  composed  of  finely  comminuted 
filler  material  whose  granules  are  thinly  coated  with  a  tenacious,  tough 
binder,  which  is  rendered  temporarily  highly  fiuld  by  moderate  heat. 

"10.  A  shoe  bottom  filler,  consisting  of  filler  material  in  a  fragmentary  con- 
dition, and  a  binder  which  is  permanently  elastic,  quick-setting,  and  perma- 
nently sticky;  said  fragmentary  filler  material  and  binder  being  thoroughly 
mixed  together  in  the  presence  of  heat  for  use  in  filling  the  shoe." 

"14.  A  shoe  bottom  filler,  consisting  of  comminuted  filler  material,  held 
compactly  together  by  a  permanently  fiexible,  viscous  binder,  in  a  permanently 
elastic  mass  of  a  consistency  suitable  for  filling  in  the  cavity  betweai  the 
inner  sole  and  the  out  sole  of  a  shoe ;  said  mass  having  a  low  melting  point 
and  being  compressible  and  resilient  when  cold.*' 

This  patent  was  finally  left  with  claims  numbered  1  to  37 ;  but  the 
case  was  accepted  by  the  District  Court  as  standing  on  the  claims  which 
we  have  copied.  The  other  claims  were  accepted  by  it  as  not  essential 
to  this  litigation,  probably  because  they  were  not  in  their  terms  in- 
fringed, as  they  were  more  specific,  in  that  they  described  somewhat 
particularly  various  articles  which  went  into  the  combinations,  as,  for 
example,  five  parts  of  gutta  percha,  and  three  parts  of  resin,  and  two 
parts  of  paraffin  oil  were  enumerated  as  "binders,"  while  comminuted 
cork  was  given  as  the  filling ;  but  we  have  nothing  to  do  with  this  as 
the  case  stands  before  us.  It  now  rests  entirely  on  the  claims  which 
we  have  quoted,  and  which  contain  no  practical  express  enumeration 
of  the  various  substances  which  enter  into  the  product,  or  of  the  quan- 
tities of  these  substances,  or  of  any  of  them.  It  will  be  seen  that,  in 
the  claims  so  said  to  be  in  issue,  there  is  an  entire  absence  of  all  such 
specific  proportions  or  elements,  and  that  everything  is  left  standing 
upon  its  qualities  as  described  in  them,  with  nothing  whatever  to  ena- 
ble any  one  ordinarily  skilled  in  the  art  to  determine  the  proportions 
or  qualities  required,  except  by  experiment.  Therefore,  so  far  as 
these  claims  are  concerned,  the  case  is  subject  to  the  rule  fully  deter- 
mined by  many  decisions  of  the  Supreme  Court,  and  given  in  Walker 
on  Patents  (4th  Ed.)  §  178,  as  follows: 

"The  statutory  requirements,  relevant  to  particularity  in  the  descriptions 
and  claims  of  letters  patent,  are  conditions  precedent  to  the  authority  of  the 
Commissioner  of  Patents  to  issue  such  documents;  and,  if  such  a  document 
is  issued,  the  description  or  claims  In  which  do  not  conform  to  these  require- 
ments, then  that  document  is  void.*' 

In  this  patent  the  patentee  seems  to  be  confused  between  the  "pro- 
cess'*  and  the  "product,"  and  he  confused  the  title  of  the  patent  accord- 
ingly. All  that  is  left  now  is  the  "product";  but  it  is  a  "product" 
whose  usefulness  depends  upon  the  proportions  of  the  various  elements 
contained  in  it.  Therefore,  they  need  the  same  particular  and  plain 
statement  as  they  would  if  they  related  to  "process." 

The  reason  of  this  rule  is  convincing,  and  in  the  eyes  of  the  law  the 
rule  is  a  simple  one ;  but  its  application  in  practice  is  sometimes  very 
difficult,  as  shown  in  Wood  v.  Underbill,  5  How.  1,  5,  12  L.  Ed.  23, 
which  was  a  case  of  the  "composition  of  matter,"  or  "product,"  where 
the  two  courts  differed.  In  the  case  at  bar,  which  with  reference  to 
the  claims  which  absolutely  lack  any  statement  of  any  specific  pro- 
portions, it  is  plain  that  the  application  of  this  rule  is  difficult,  because 
the  specification  deals  at  great  length  with  numerous  elements  neces- 
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sary  to  be  taken  into  consideration  before  it  can  be  determined  that 
the  generic  expressions  in  these  claims  which  we  have  copied  are  cap- 
able of  any  certain  application,  or  any  application  except  one  involving 
experiments  by  persons  who  are  only  ordinarily  qualified  in  the  art, 
or  the  use  of  the  spirit  of  invention. 

[4]  We  have  already  said  that  the  case  rests  entirely  on  the  claims. 
To  speak  accurately,  we  should  say  that  the  case  rests  on  the  claims 
according  to  the  language  which  they  have  used,  and  that  the  claims 
in  the  language  in  which  they  are  expressed  cannot  lawfully  be  ap- 
plied by  drawing  on  the  specification.  The  claims,  of  course,  in  a  pat- 
ent, are  frequently  explained,  and  must  necessarily  be  explained,  by 
reference  to  the  specification ;  but  claims  which  are  lacking  in  definite- 
ness,  or  clearness,  in  the  way  to  which  Mr.  Walker  refers,  cannot  be 
thus  made  good.  The  claims  must  stand  as  good  or  bad  by  a  deter- 
mination based  on  the  ordinary  rules  of  interpretation. 

The  court  below  seems  to  have  gone  outside  of  the  claims  for  the 
purpose  of  finding  an  interpretation  for  them,  and  seems  to  have  ac- 
cepted the  invention  intended  to  be  covered,  not  merely  by  reading  the 
claims  under  the  ordinary  rules  of  interpretation,  but  by  supplying 
that  in  which  the  claims  are  absolutely  lacking — ^precision  and  definite- 
ness.  Nevertheless  we  have  carefully  examined  the  positions  of  the 
respondent,  and  we  do  not  find  that  the  claims  were  asserted  to  be 
defective  or  void  by  reason  of  the  propositions  to  which  we  have  re- 
ferred ;  so  that,  notwithstanding  what  we  have  said  in  reference  there- 
to, we  do  not  feel  justified  here  in  assuming  to  be  wiser  than  the  par- 
ties, or  assuming  to  declare  claims  void  for  reasons  not  asserted. 
Consequently  we  have  been  compelled  to  draw  out  from  the  opinion 
of  the  court  below  for  what  reason  it  held  this  patent  valid. 

This  seems  to  come  down  to  the  proposition  contained  in  the  opinion 
as  follows,  referring  therein  to  the  inventor,  namely : 

"In  view  of  the  fact  that  he  appears  to  have  devised  and  disclosed  an  im- 
provement of  value,  I  do  not  regard  the  character  of  his  claims  in  suit  as 
sufficient  ground  for  holding  them  invalid ;  but  I  cannot  give  them  a  construc- 
tion broader  than  that  adopted  above." 

This  apparently  refers  to  the  following  paragraph  in  the  opinion 
of  the  court,  namely : 

"No  decision  can  be  sound  in  which  it  is  held  or  recognized  that  the  product 
of  a  described  process,  whether  it  be  called  a  manufacture  or  a  composition 
of  matter,  can  properly  be  claimed  in  terms  like  these  so  as  to  cover  every 
product  in  which  the  same  terms  are  capable  of  application.  If  there  are  any 
circumstances  in  which  such  claims  for  a  product  could  be  held  valid  to 
their  full  extent,  I  am  unable  to  believe  that  they  can  be  so  treated  in  a  case 
like  this,  where  the  invention  is  at  the  most  of  an  improved  filler,  and  not  of 
one  wholly  different  in  kind  from  any  that  preceded  it." 

The  effect  of  all  this  seems  to  be  that  the  District  Court  held  that  it 
could  not  sustain  the  patent  to  the  full  extent  of  the  language  of  the 
claims  which  we  have  cited,  but  found  that  the  patent  contained  some- 
thing narrower  in  its  practical  effect  than  what  is  called  for  by  the 
language  of  the  claims  as  read  without  restriction.  In  other  words, 
the  opinion  seems  to  have  gone  through  the  whole  state  of  the  art  and 
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the  circumstances  explained  in  the  specification,  and  gathered  from 
the  whole  what  it  found  to  be  new.  Therefore,  while  we  make  out 
that,  after  all,  the  language  of  these  claims  may  be  insufl&cient,  within 
the  rule  which  we  have  cited  from  Mr.  Walker,  yet,  in  view  of  the 
fact  that  neither  the  court  below  nor  the  respondent  stands  on  proposi- 
tions of  that  character,  we  feel  that  it  is  going  beyond  the  province  of 
this  court  to  assert  such  a  proposition,  which  plainly  involve  serious 
difficulties. 

We  apprehend,  however,  the  difficulty  arising  from  the  fact  of  sus- 
taining the  patent  on  a  narrower  reading  than  the  natural  reading  of 
the  claims  in  controversy,  and  that  imder  the  circimistances  the  inven- 
tion, as  we  are  sustaining  it,  is  a  narrow  one,  while  the  claims  them- 
selves are  perhaps  broad.  It  is  therefore  necessary  for  us  to  caution 
the  profession  and  the  public  that  the  patent  is  always  to  be  read  and 
interpreted  in  the  manner  in  which  the  learned  judge  of  the  District 
Court  interpreted  it,  and  not  with  a  mere  reference  to  some  possible 
interpretation  which  may  be  put  on  the  claims. 

The  decree  of  the  District  Court  is  affirmed,  and  neither  party  re- 
covers any  costs  of  appeal. 

BINGHAM,  Circuit  Judge,  concurs  in  the  result 


(227  Fed.  74) 

UNDERWOOD  TYPEWRITER  CO.  v.  E.  C.  STEARNS  &  CO.  et  aL 
(Circuit  Court  of  Appeals,   Second   Circuit     July  20,  1915.) 

No.  270. 

1.  Patents  €=s>318 — ^Infrinokment — ^Accounting  fob  Profits. 

Ou  an  accounting  for  profits  for  infringement  of  a  patent  for  a  tabulat- 
ing attachment  for  a  typewriting  machine  so  constructed  that  It  may  be 
attached  to  or  removed  from  the  machine  without  interfering  with  its 
use  as  a  typewriter,  complainant  is  not  entitled  to  recover  all  of  the  prof- 
its made  by  the  infringer  on  the  entire  machine,  but  to  such  only  as  are 
shown  to  be  legaUy  attributable  to  the  tabulators;  and  where  the  in- 
fringing device  was  also  patented,  and  was  an  improvement  on  that  of 
the  patent  in  suit,  recovery  should  be  limited  to  the  profits  derived  from 
the  use  of  the  infringing,  as  distinguished  from  the  noninfringing,  ele- 
ments of  the  tabulators  sold,  if  apportionment  is  possible. 

lEd.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  963-969,  971; 
Dec  Dig.  <$=>318.J 

2.  Patents  ^=>319 — ^Accounting  fob  Infringement — ^Damages. 

While  damages  are  recoverable  for  infringement,  regardless  of  whether 
or  not  profits  have  been  allowed  or  have  been  made  by  the  infringer, 
damages  cannot  be  awarded,  without  evidence  ^ther  of  lost  sales  or  to 
establish  a  royalty  basis  for  their  recovery;  and  the  court  cannot  as- 
sume that,  if  defendant  had  not  sold  the  infringing  machines,  complain- 
ant would  have  made  the  sales,  especially  where  there  were  other  and 
large  competitors  in  the  field. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  293,  970;  Dea 
Dig.  <3=>319. 

Accounting  by  infringer  for  profits,  see  notes  to  Bricklll  v.  Mayor,  etc., 
.    of  City  of  New  Yorlf,  50  C.  C.  A.  8 ;  Clark  v.  Johnson,  120  C.  C.  A.  389.) 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  tt  Indexes 
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8.  Appeal  and  Ebbob  ^=s>266 — Pbesebvation  of  Gbounds  of  Review — Mas- 
TEBS — Exceptions  to  Repobt. 

No  exceptions  to  a  master's  report,  not  taken  before  the  master,  can  be 
raised  in  an  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  1552- 
1565,  1568-1571;   Dec.  Dig.  <S=>266.] 

4,  Patents  ^=»287 — Suit  fob  Infbinoement — Joint  Liabilitt. 

Where  one  defendant  manufactured  infringing  articles,  some  of  which 
were  bought  by  its  codefendant,  ccmducting  an  independent  business,  and 
resold  at  its  own  prices,  neither  defendant  is  liable  for  the  infringement 
by  the  other. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  853,  856;  Dec. 
Dig.  <S=>287.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Underwood  Typewriter  Company  against  E. 
C.  Steams  &  Co.  and  the  Typewriter  Inspection  Company,  From 
the  decree,  complainant  appeals.    Affirmed. 

This  cause  comes  here  on  appeal  from  a  final  decree  entered  on  November 
3,  1913,  in  the  United  States  District  Court  for  the  Southern  District  of  New 
York.  The  Underwood  Typewriter  CJompany  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  New  York,  and  is  the  owner  of  United 
States  letters  patent  No.  436,916,  issued  on  September  23,  1890,  as  well  as 
letters  patent  No.  452,268,  issued  on  May  12, 1891,  to  J.  B.  Gathrlght  for  im- 
provements in  typewriting  machines.  E.  G.  Steams  &  Co.  is,  in  like  manner 
a  corporation  organized  and  existing  under  the  laws  of  the  state  of  New 
York,  and  is  charged  with  infringing  the  above,  patents.  The  Typewriter  In- 
spection Company  bought  and  sold  Steams  machines  In  New  York  City,  but 
had  no  agency  contract  with  the  Steams  Company.  The  Steams  Company 
had  its  factory  at  Syracuse,  N.  Y.,  and  began  to  manufacture  in  1902  the 
Steams  typewriters,  although  the  machines  first  came  on  the  market  in  a 
commercial  way  about  1906.  This  was  only  one  branch  of  its  business.  The 
tabulator  complained  of  was  put  <m  the  machines  when  first  made.  The 
Steams  Company  found  the  business  of  manufacturing  typewriters  a  constant 
loss,  but  continued  in  their  manufacture,  hoping  to  retrieve  its  losses,  until 
some  time  in  1912,  when  that  part  of  its  business  was  abandoned,  because  too 
much  money  had  been  sunk  in  the  attempt  to  carry  it  on  successfully. 

Patent  No.  436,916  and  patent  No.  452,268  were  held  valid  by  this  court  in 
Wagner  Typewriter  Co.  v.  Wyckoff,  Seamans  &  Benedict,  151  Fed.  585,  81 
C.  C.  A.  129  (1907).  The  name  of  the  Wagner  Company  was  subsequently 
changed  to  that  of  Underwood.  The  defendant  in  that  case  was  found  to 
have  Infringed  letters  patent  Na  436,916  by  the  use  of  a  tabulating  mechan- 
ism on  the  well-known  Remington  typewriter.  After  that  decision,  the  bill  of 
complaint  was  filed,  an  injunction  Issued,  and  the  matter  was  referred  to  a 
master  to  take  and  state  an  account  of  profits  and  damages.  The  master 
reported  that  complainant  had  proven  no  damages  as  against  either  defend- 
ant; that  complainant  was  not  entitled  to  any  profits  from  E.  C.  Steams  & 
Co.,  as  that  company  had  made  no  profits  from  the  sale  of  infringing  ma- 
chines; and  that  complainant  was  entitled  to  recover  the  nominal  sum  of 
$1  as  profits  as  against  the  Typewriter  Inspection  Company. 

The  case  coming  on  to  be  heard  upon  the  report  of  the  master  and  upon  the 
exceptions  taken  to  the  report  by  complainant,  the  District  Court  ordered  and 
decreed  that  complainant  should  have  judgment  and  execution  against  the 
Typewriter  Inspection  Company  for  the  sum  of  $1,328,  with  interest  from 
June  2,  1913,  together  with  its  costs,  but  in  all  other  respects  confirmed  the 
master's  report. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Arthur  v.  Briesen  and  Fred  A.  Klein,  both  of  New  York  City,  for 
appellant. 

Alfred  Wilkinson,  of  New  York  City  Qulian  C.  Harrison,  of  New 
York  City,  of  counsel),  for  appellees. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  There 
is  no  question  of  infringement  involved  here.  It  is  not  disputed  that 
the  Steams  visible  typewriters,  provided  with  what  are  known  as 
tabulating  attachments,  infringe  the  Underwood  typewriters.  The  mat- 
ter we  have  to  consider  is  the  right  of  the  Underwood  Typewriter 
Company  to  recover  from  the  defendants  profits  and  damages,  be- 
cause of  this  established  fact  of  infringement.  An  interlocutory  de- 
cree was  entered  on  April  20,  1908,  referring  the  matter  to  a  master 
to  take  and  state  an  account  of  the  profits  and  damages  as  to  letters 
patent  No.  436,916;  and  on  August  4,  1908,  a  further  interlocutory 
decree  was  entered,  which  directed  him  to  take  and  state  an  accoimt 
of  profits  and  damages  as  to  letters  patent  No.  452,268.  The  mas- 
ter filed  his  report  on  May  15,  1913.  The  first  of  these  patents  ex- 
pired September  23,  1907,  and  the  other  on  May  12,  1908.  An  injunc- 
tion against  further  infringement  on  the  first  patent  was  issued  and  in 
force  from  April  1,  1907,  to  its  expiration,  and  on  the  second  patent 
from  April  22,  1908,  to  its  expiration.  The  period  of  accounting  is 
practically  three  years ;  the  first  infringing  machine  having  been  ship- 
ped in  April,  1905,  and  the  last  in  April,  1908.  Testimony  at  consid- 
erable length  was  taken  and  exhibits  were  offered. 

The  questions  involved  were  very  carefully  presented  before  the  mas- 
ter by  full  arguments  and  elaborate  briefs  on  both  sides.  His  report  is 
unusually  careful  and  exhaustive  as  to  the  facts,  covering  37  printed 
pages,  and  it  is  not  necessary  to  review  it  in  detail.  He  found  that 
2,365  typewriters  containing  the  infringing  tabulator  were  made  by 
the  Steams  Company,  of  which  2,282  were  sold  and  7  were  used; 
that  the  receipts  from  the  sale  of  the  infringing  machines  amounted 
to  $133,483.61 ;  and  that  the  cost  of  the  machines  amounted  to  $180,- 
413.19.  No  profits  had  been  made  by  the  Steams  Ccwnpany,  but  there 
was  a  loss  of  $46,929.58.  He  also  found  that  the  Typewriter  Inspec- 
tion Company  received  from  its  sales  of  infringing  machines  $4,470, 
that  the  cost  to  that  company  of  the  machines  sold  amounted  to  $3,042, 
and  that  the  profit  realized  by  the  company  amounted  to  $1,328.* 

The  master  also  reported  the  number  of  machines  with  the  modified 
tabulator  sold  by  each  of  the  defendants  and  the  receipts  from  the  sale 
of  such  machines.  Those  sales  we  do  not  need  to  consider,  inasmuch 
as  in  the  opinion  of  the  master  concurred  in  by  the  court  below  and 
by  this  court,  the  machines  with  the  modified  tabulator  did  not  in- 
fringe. The  original  tabulator  on  the  Stearns  machines  having  been 
found  to  infringe  the  plaintiff's  patent,  a  modification  of  it  was  made 
by  sawing  off  the  lug  to  which  the  bar  which  operated  the  connect- 

1  This  is  plainly  a  clerical  error,  which  escaped  the  notice  of  the  court  be- 
low and  of  counsel  in  this  court    The  amount  should  have  been  $1,428. 
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ing  lever  was  fastened,  removing  the  lug,  the  arm,  the  connecting  lever, 
and  the  screws  which  held  the  lever  in  position.  The  removed  parts 
were  destroyed,  and  the  screw  holes  plugged,  so  that  after  the  ex- 
piration of  the  plaintiff's  patents  entirely  new  parts  had  to  be  made, 
and  were  made,  to  replace  those  which  had  been  desti'oyed.  The 
defendant  acted  in  the  matter  in  entire  good  faith  and  upon  the 
advice  of  careful  counsel.  There  is  no  analogy  between  what  was 
done  in  this  case  and  what  was  done  in  Underwood  Typewriter  Co. 
V.  Elliott-Fisher  Company  (C.  C.)  156  Fed.  588  (1907),  where  the 
modification  consisted  in  merely  detaching  temporarily  a  part,  so 
disconnecting  the  mechanism  of  the  tabulator  that  the  operation  of 
the  tabulator  lever  would  not  simultaneously  release  the  carriage 
detent.  The  Elliott-Fisher  Company  kept  the  part  which  it  tem- 
porarily removed,  and  either  sent  it  with  the  machine,  thereby  leav- 
ing the  purchaser  free  to  immediately  replace  it,  or  kept  it  in  an  en- 
velope ready  to  be  sent,  and  with  the  purpose  of  sending  it  to  the 
purchaser  upon  the  expiration  of  the  patents.  In  this  case  the  mu- 
tilated structure,  as  the  court  below  observed,  by  reason  of  location 
of  remaining  parts,  lacks  the  facility  of  operation  which  was  found 
in  the  machine  of  the  Elliott-Fisher  Company. 

On  the  filing  of  the  master's  report  the  court  below  concurred  with 
the  master  in  holding  that  no  decree  could  be  entered  against  the 
Steams  Company  for  profits  or  damages ;  that  company  having  made 
no  profits  and  no  damages  having  been  proven.  It  decreed  that  that 
company  should  have  judgment  and  execution  against  the  plaintiff  for 
its  costs.  The  court  disagreed  with  the  master  in  thinking  that  only 
nominal  damages  should  be  awarded  against  the  Typewriter  Company, 
and  adjudged  that  the  plaintiff  have  judgment  against  that  company 
for  the  sum  of  $1,328  (that  being  the  profit  the  master  reported  the 
company  had  made),  with  interest  from  June  2,  1913  (the  date  of 
the  filing  of  the  master's  report),  together  with  its  costs. 

A  patentee  whose  patent  has  been  infringed  has  a  right  to  file  his 
bill  in  equity  to  recover  the  amount  of  gains  and  profits  that  the  in- 
fringers have  made  by  the  use  of  his  invention.  This  rule  was  estab- 
lished by  a  series  of  decisions  under  Patent  Act  July  4,  1836,  c.  357 
(5  Stat.  117),  although  that  act  simply  conferred  upon  the  courts 
of  the  United  States  general  equity  jurisdiction,  with  the  power  to 
grant  injunctions,  in  cases  arising  under  the  patent  laws.  See  Tilgh- 
man  v.  Proctor,  125  U.  S.  136,  144,  8  Sup.  Ct.  894,  31  L.  Ed.  664 
(1888).  The  motive  of  the  infringer  of  patented  rights  is  taken  away 
by  requiring  him  to  pay  the  profits  of  his  labor  to  the  owner  of  the 
patent.  The  profits  made  by  the  infringer  of  a  patent  belong  to  the 
patentee,  and  it  is  not  consistent  with  the  ordinary  principles  of  eq- 
uity to  allow  a  wrongdoer  to  profit  by  his  own  wrong. 

In  Elizabeth  v.  Pavement  Co.,  97  U.  S.  126,  138,  24  L.  Ed.  1000 
(1877)  Mr.  Justice  Bradley,  speaking  as  to  profits  recoverable  in 
equity  by  a  patentee,  says: 

**The  subject,  as  a  whole,  Is  surrounded  with  many  difficulties,  which  the 
courts  have  not  yet  succeeded  in  overcoming.  But  one  thing  may  be  affirmed 
with  reasonable  confidence:  That,  if  an  infringer  of  a  patent  has  realized  no 

141  C.CXA.— 40 
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profit  from  the  use  of  the  inyentlon,  he  cannot  be  called  upon  to  respond  for 
profits.  The  patentee,  in  such  case,  Is  left  to  his  remedy  for  damages. 
♦  ♦  ♦  It  may  be  added  that,  where  no  profits  are  shown  to  have  accrued, 
a  court  of  equity  cannot  give  a  decree  for  profits,  by  way  of  damages,  or  as 
a  punishment  for  the  infringement  Livingston  v.  Woodworth,  15  How.  559 
[14  L.  Ed. 


The  principle  announced  is  the  principle  which  the  master  and  the 
court  followed  as  respects  the  Steams  CcMnpany.  No  error  can  be 
found  in  the  conclusion  that  the  plaintiff  can  claim  nothing  in  the  way 
of  profits  from  that  company,  as  no  profits  were  made. 

[1]  The  master  reported: 

**That  under  the  rule  laid  down  by  Judge  Wallace  in  the  Air  Brake  Case 
the  complainant,  unless  It  could  prove  the  profit  made  upon  the  tabulator 
itself,  as  distinguished  from  a  mere  proportionate  part  of  the  profits  on  the 
whole  machine,  would  have  been  limited  to  a  nominal  recovery.*' 

As  such  profit  had  not  been  shown,  he  reported  that  the  plaintiff 
was  entitled  only  to  a  nominal  recovery  of  $1  as  against  that  com- 
pany. By  his  reference  to  the  ''Air  Brake  Case"  the  master  undoubt- 
edly had  in  mind  Westinghouse  v.  New  York  Air  Brake  Co.,  140 
Fed.  545,  72  C.  C.  A.  61  (1905).  That  case  was  decided  by  this  court, 
and  it  was  held  that,  in  determining  the  profits  and  damages  recov- 
erable for  infringement  of  a  patent  for  a  device  which  constitutes 
only  one  feature  of  the  machine  or  structure  sold  by  defendant,  it  is 
the  settled  rule  that  the  burden  of  proof  rests  on  the  complainant 
to  separate  or  apportion  defendant's  profits  between  the  patented  and 
unpatented  features  and  by  evidence  which  is  reliable  and  tangible,  or 
he  must  show  by  equally  satisfactory  evidence  that  profits  and  dam- 
ages should  be  calculated  on  the  whole  machine,  for  the  reason  that 
its  entire  value  as  a  marketable  article  is  properly  and  legally  attribut- 
able to  the  patented  feature^  In  that  case  only  a  nominal  recovery 
was  allowed,  although  the  master  had  found  that  defendant's  profits 
amounted  to  $36,945. 

Now  it  is  evident  that  in  the  case  at  bar  the  infringement  complained 
of  is  of  a  patent  for  a  device  which  constitutes  only  a  feature  of  the 
machine  or  structure  sold  by  the  defendant.  The  patent  is  for  a  tab- 
ulating attachment  so  constructed  that  it  may  be  attached  to  or  re- 
moved from  a  typewriting  machine  without  interfering  with  its  use 
as  an  effective  typewriter.  The  patentee  in  his  specification  stated  that 
his  object  was  to  provide  means  for  automatically  locating  with  the 
typewriter  one  or  more  columns  of  words  or  figures  and  of  mechan- 
ically skipping  any  intervening  space  desired  to  be  left  blank.  Prior 
to  his  invention,  when  the  operator  desired  to  do  tabulating  work, 
it  was  necessary  to  advance  the  carriage  by  repeatedly  striking  a 
spacing  key  or  by  unlatching  the  carriage  and  sliding  it  to  the  desired 
point  by  mean3  of  a  hand  lever.  Both  of  those  methods  were  tedious, 
irritating,  and  perplexing,  and  the  patentee  sought  to  obviate  them  by 
his  device.  It  certainly  cannot  be  claimed  that  the  entire  value  of 
the  Stearns  machines  was  due  to  the  infringing  tabulator.  No  claim 
of  that  kind  was  advanced  before  the  master,  and  no  attempt  was 
made  to  establish  the  fact  by  any  evidence  that  was  adduced.    What- 
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ever  evidence  there  is  in  the  record  tends  to  prove  that  the  contrary 
was  the  fact. 

The  tabulator  had  no  effect  on  the  ordinary  use  of  the  machine. 
It  could  be  taken  away  from  the  machine  without  in  the  least  affecting 
its  utility  for  all  the  ordinary  daily  uses.  It  was  claimed  that  most 
operators  never  used  the  tabulator  at  all,  and  that  in  doing  ordinary 
colimin  work  many  operators  did  not  use  the  tabulator,  even  when 
it  was  on  the  machine.  The  defendant's  catalogues  and  folders,  which 
are  in  evidence,  show  that  the  tabulator  is  only  one  of  a  number  of 
the  claimed  advantages  of  the  Steams  machine.  Some  of  the  ad- 
vantages thus  claimed  are  merely  additions  to  the  machine  for  special 
purposes,  like  the  tabulator,  while  others  go  to  modifications  in  the 
general  structure  of  the  machine,  or  in  parts  necessary  for  its  op- 
eration. The  manager  of  the  Oliver  Typewriter  Company  testified 
that  they  did  not  attach  tabulators  to  their  machines  unless  they  were 
specially  desired ;  that  the  sale  of  their  typewriters  had  gone  to  the 
hundred  thousands,  but  that  the  sales  of  the  tabulators  had  amounted 
to  nothing.  The  manager  of  the  Royal  Typewriter  Company  testified 
to  a  similar  experience,  and  that  their  machines  were  sold  at  the 
same  price  with  or  without  a  tabulator,  and  that  "it  is  only  an  occasion- 
al happening"  when  a  purchaser  wanted  a  tabulator  attached  to  the 
machine.  The  rule  applied  in  the  Air  Brake  Case  is  the  rule  the  Su- 
preme Court  previously  laid  down  in  Garretson  v.  Clark;  111  U.  Sv 
120,  4  Sup.  Ct.  291,  28  L.  Ed.  371  (1884).  In  that  case  Mr.  Justice 
Field,  speaking  for  the  court,  said : 

"The  patent  was  for  an  Improvement  in  the  construction  of  mop  heads, 
which  may  be  described,  with  sufficient  accuracy,  as  an  improvement  in  the 
method  of  moving  and  securing  in  place  the  movable  jaw  or  clamp  of  a 
mop  head.  With  the  exception  of  this  mode  of  clamping,  mop  heads  like  the 
plaintiff's  had  been  in  use  time  out  of  mind.  Before  the  master,  the  plaintiff 
proved  the  cost  of  his  mop  heads,  and  the  price  at  which  they  were  sold,  and 
claimed  the  right  to  recover  the  difference  as  his  damages.  This  rule  was 
rejected;  and,  no  other  evidence  of  damages  being  offered,  the  master  re- 
ported as  stated.  When  a  patent  is  for  an  improvement,  and  not  for  an  en- 
tirely new  machine  or  contrivance,  the  patentee  must  show  in  what  particu- 
lars his  improvement  has  added  to  the  usefulness  of  the  machine  or  contriv- 
ance. He  must  separate  its  results  distinctly  from  those  of  the  other  parts, 
ao  that  the  benefits  derived  from  it  may  be  distinctly  seen  and  appreciat- 
ed. The  rule  on  this  head  is  aptly  stated  by  Mr.  Justice  Blatchford  in  the 
court  below:  *The  patentee,'  he  says,  *must  In  every  case  give  evidence  tending 
to  separate  or  apportion  the  defendant's  profits  and  the  patentee's  damages 
between  the  patented  feature  and  the  unpatented  features,  and  such  evi- 
dence mast  be  reliable  and  tangible,  and  not  conjectural  or  speculative,  or 
he  must  show,  by  equally  reliable  and  satisfactory  evidence,  that  the  profits 
and  damages  are  to  be  calculated  on  the  whole  machine,  for  the  reason  that 
the  entire  value  of  the  whole  machine,  as  a  marketable  article,  is  properly  and 
legally  attributable  to  the  patented  feature.'  The  plaintiff  complied  with  nei- 
ther part  of  this  rule.  He  produced  no  evidence  to  apportion  the  profits  or 
damages  between  the  improvement  constituting  the  patented  feature  and  the 
other  features  of  the  mop.  His  evidence  went  only  to  show  the  cost  of 
the  whole  mop  and  the  price  at  which  it  was  sold." 

The  doctrine  of  Garretson  v.  Clark,  was  reasserted  in  Westinghouse 
Electric  &  Manufacturing  Co.  v.  Wagner  Electric  &  Manufacturing 
Co.,  225  U.  S.  6(H,  32  Sup.  Ct.  691,  56  L.  Ed.  1222  (1912),  and  again 
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in  Dowagiac  Manufacturing  Co.  v.  Minnesota  Moline  Plow  Co.,  235 
U.  S.  641,  35  Sup.  Ct  221,  59  L.  Ed.  398  (1915).  In  the  latter  case  it 
was  explained  that  in  an  apportionment  of  the  profits  mathematical 
exactness  is  not  indispensable,  and  that  reasonable  approximation  is 
what  is  required,  which  usually  may  be  attained  through  the  tes- 
timony of  experts  and  persons  informed  by  observation  and  ex- 
perience. 

In  Yesbera  v.  Hardesty  Manufacturing  Co.,  166  Fed.  120,  92  C. 
C.  A.  46  (1908)  the  case  being  before  the  Circuit  Court  of  Appeals 
in  the  Sixth  Circuit,  Judge  Severens,  in  referring  to  the  Garretson 
Case,  says :  "The  unanimity  with  which  infringers  seek  the  shelter  of 
that  case  is  something  remarkable."  But  in  his  opinion  Judge  Sev- 
erens points  out  that  the  Garretson  Case  related  to  a  patent  for  an 
improvement,  and  not  to  one  for  an  entirely  new  machine  or  con- 
trivance, and  stated  that  in  his  opinion  the  rule  was  not  to  be  applied 
to  the  infringement  of  patents  of  all  descriptions  but  only  to  patents 
for  an  improvement.  But  the  patent  involved  in  the  case  at  bar  is  a 
patent  for  an  improvement,  and  the  rule  of  that  case  is  applicable 
to  the  case  at  bar,  unless  there  are  other  circumstances  which  dis- 
tinguish it. 

The  court  below,  in  its  memorandum  opinion  awarding  to  the  plain- 
tiff the  whole  profit  made  by  the  Typewriter  Inspection  Compaily, 
instead  of  the  nominal  recovery  allowed  by  the  master,  did  so  with 
the  simple  remark  that  "it  seems  under  some  of  the  authorities  en- 
titled" to  such  a  judgment.  No  authorities  were  cited,  and  this  brings 
us  to  inquire  under  what  circumstances  a  patentee  is  entitled  to  claim 
all  the  profits  made  by  the  infringer.  That  question  was  before  tlie 
Supreme  Court  in  Westinghouse  Electric  &  Manufacturing  Co.  v. 
Wagner  Electric  &  Manufacturing  Co.,  supra.  The  principles  laid 
down  in  that  case  are  that  the  patentee  is  entitled  to  all  the  profits : 
(1)  Where  a  patent,  though  using  old  elements,  gives  the  entire  value 
to  the  combination.  (2)  Where  profits  are  made  by  using  an  article 
patented  as  an  entirety,  unless  the  infringer  can  show,  and  the  burden 
is  on  him,  that  the  profits  are  partly  the  result  of  some  other  things 
used  by  him.  (3)  Where  the  patent  admittedly  creates  only  a  part  of 
the  profits,  so  that  the  patentee  would  be  entitled  only  to  that  part, 
if  he  could  apportion  the  profits  and  show  by  reliable  and  satisfactory 
evidence  either  what  part  of  the  profits  are  attributable  to  his  patent, 
and  the  infringer,  by  commingling  the  elements,  renders  it  impossible 
for  the  patentee  to  meet  the  requirements  of  apportionment.  In  such 
a  case,  as  in  that  of  a  trustee  ex  maleficio  confusing  gains,  the  loss 
should  fall  on  the  guilty  and  not  on  the  innocent.  In  the  above  case 
the  defendant  claimed  that  the  infringing  transformers  contained  ele- 
ments of  the  patent  which  were  not  embraced  in  the  claim  alleged  to 
be  infringed,  and  that  no  profit  due  to  those  elements  could  be  re- 
covered, unless  the  plaintiff  apportioned  the  gains  due  solely  to  the 
claim  infringed. 

It  is  not  seriously  claimed  that  the  Steams  machine  infringes  the 
Underwood  machine  as  an  entirety.  There  is  no  single  patent  covering 
the  whole  of  either  the  Stearns  or  the  Underwood  typewriting  ma- 
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chines.  There  are  some  8  separate  patents  on  the  Stearns  machine 
and  43  on  the  Underwood.  But  each  of  these  machines  has  a  tabu- 
lator attachment,  and  to  that  the  infringement  is  confined.  The 
Steams  Company  used  the  tabulator  patented  by  Schneelock,  while  the 
Underwood  Company  used  the  tabulator  or  "column  stop"  of  the 
Gathright  patent.  As  the  infringement  does  not  extend  to  the  entire 
machine,  it  does  not  seem  equitable  that  the  infringer  should  relinquish 
all  the  profits  made  on  the  sale  of  his  machines,  especially  when, 
as  in  this  case,  he  has  not  been  a  willful  infringer.  The  ends  of  justice 
are  served  if  he  is  obliged  to  turn  over  to  the  patentee  of  the  infringed 
tabulator  the  portion  of  the  profits  due  to  the  use  of  the  infringed 
device  if  that  can  be  ascertained.  In  this  case  that  would  not  be  the 
profit  derived  from  the  tabulator  as  a  whole,  but  only  that  portion  of 
the  profit  attributable  to  that  part  of  the  tabulator  which  infringed 
the  plaintiff's  tabulator  device.  And  the  burden  rested  on  the  plain- 
tiff to  show  that  a  profit  was  derived  from  the  use  of  the  tabulators 
as  a  whole,  and  also  to  apportion,  if  possible,  the  profit  derived  from 
the  use  of  the  infringing  as  distinguished  from  the  noninfringing 
elements  of  the  tabulators.  If  that  had  been  made  impossible  by  the 
act  of  the  infringer,  then  the  infringed  could  properly  claim  the  whole 
profit,  realized  from  the  use  of  the  tabulators.  But  to  establish  the 
principle  that  one  who  has  acted  in  good  faith  and  has  derived  a 
structure  which  is  an  advance  over  the  prior  art,  but  who  has  in  a 
minor  particular  technically  infringed,  must  give  up  not  only  the 
profits  due  to  the  use  of  the  device,  but  the  entire  profits  realized  from 
the  sale  of  any  machine  which  makes  use  of  it,  although  it  may  be 
a  very  insignificant  part  of  the  machine,  does  not  accord  with  one's 
ideas  of  justice  and  of  equity. 

The  burden  was  on  the  plaintiff  to  show  that  the  infringing  defend- 
ants made  profits,  and  to  show  what  portion  of  those  profits  was  due 
to  the  use  of  the  tabulators;  if  possible,  what  portion  of  the  profits 
realized  from  the  use  of  the  tabulators  was  due  to  the  use  of  his  pat- 
ent as  distinguished  from  the  other  features  of  the  tabulator.  If 
that  could  not  be  shown,  because  of  the  act  of  the  infringer  in  mingling 
the  elements  of  plaintiff's  tabulator  with  those  of  his  own,  then  the 
plaintiff  was  entitled  to  claim  the  whole  profit  realized  from  the  use 
of  the  tabulator.  As  a  matter  of  fact,  it  is  doubtful  upon  the  evi- 
dence in  this  case  if  the  tabulators  really  added  greatly  to  the  market- 
able value  of  the  machines.  But,  whether  they  did  or  did  not,  it  is 
clear  that  whatever  value  they  may  have  added  was  not  due  solely 
to  the  feature  of  the  Gathright  tabulator  which  the  Schneelock  tab- 
ulator infringed.  Schneelock  improved  upon  the  Gathright  structure 
and  developed  the  decimal  tabulator,  avoiding  the  inconvenience  of 
the  extra  adjustment  necessary  in  the  use  of  the  Gathright  device,  so 
that  by  a  single  movement  the  machine  arrived  at  the  desired  coliunn. 
This  he  accomplished  by  the  depression  of  the  tabulator  key  alone, 
without  further  manipulating  of  the  carriage.  This  result  was  ob- 
tained by  providing  a  number  of  slots  at  the  front  of  the  machine 
corresponding  one  to  each  column  up  to  one  million,  and  by  a  mechan- 
ism whereby  the  stop  is  adjusted  laterally  to  correspond,  so  that  by 
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moving  the  single  key  laterally  into  the  desired  position  and  then  de- 
pressing it  into  the  correct  slot  the  carriage  by  that  movement  alone 
is  released  and  stopped  at  the  exact  point  or  space  required. 

Whether  the  infringer  did  so  commingle  the  elements  as  to  relieve 
the  complainant  from  the  duty  of  apportionment  it  is  not  necessary 
to  inquire.  The  court  below  evidently  thought  that  the  circimistances 
did  relieve  the  complainant  from  that  duty,  and  so  awarded  to  it  the 
entire  profits  made  by  the  Typewriter  Inspection  Company,  and  that 
company  is  not  objecting  in  this  court  to  that  part  of  the  decree,  but 
asks  that  it  be  affirmed. 

[2]  We  come,  now,  to  the  matter  of  damages.  No  damages  were 
allowed  either  by  the  master  or  the  court  below.  The  plaintiff  in  its 
exceptions  to  the  master's  report  insists  that  he  erred  in  failing  to 
find  $65,560  damages  suflfered  by  plaintiflf  from  the  sale  of  the  in- 
fringing machines  made  by  the  Steams  Company,  and  in  the  assign- 
ment of  errors  the  court  is  said  to  have  erred  in  failing  to  find  sub- 
stantial damages  by  reason  of  the  manufacture  and  sale  of  the  in- 
fringing machines.  Act  July  8,  1870,  first  authorized  courts  of  equity 
to  allow  damages  in  addition  to  profits.  And  the  Revised  Statutes 
in  section  4921  (Comp.  St.  1913,  §  9467)  provide  that: 

"Upon  a  decree  being  rendered  In  any  such  case  for  an  infringement,  the 
complainaut  shall  be  entitled  to  recover,  in  addition  to  the  profits  to  be  ac- 
counted for  by  the  defendant,  the  damages  the  complainant  has  sustained 
thereby ;  and  the  court  shall  assess  the  same  or  cause  the  same  to  be  assessed 
under  its  direction.  Aud  the  court  shall  have  the  same  power  to  increase  such 
damages,  in  its  discretion,  as  is  given  to  increase  the  damages  found  by  ver- 
dicts in  actions  in  the  nature  of  actions  of  trespass  upon  the  case." 

On  an  acounting  for  infringement  of  a  patent,  defendant's  profits 
and  complainant's  damages  are  distinct  from  and  independent  of  each 
other.  They  are  governed  by  different  principles,  and  the  allowance 
of  one  does  not  preclude  recovery  of  the  other.  Beach  v.  Hatch  (C. 
C.)  153  Fed.  763.  And  it  does  not  follow  that  no  damages  are  re- 
coverable because  no  profits  were  realized.  Indeed,  the  fact  that 
no  profits  were  made  may  make  it  less  difficult  to  assess  the  damages, 
as  the  law  does  not  permit  a  duplication  in  damages  of  what  has  been 
received  in  the  shape  of  profits.  Yesbera  v.  Hardesty  Manufacturing 
Co.,  supra.  But  the  difficulty  in  the  case  at  bar  is  that  complainant 
has  offered  no  proof  that  can  seriously  be  considered  as  entitling  it 
to  any  recovery  for  damages.  Damages  cannot  be  awarded  unless  there 
is  a  ground  on  which  a  recovery  of  damages  can  be  based.  And  this 
record  discloses  no  such  ground.  The  Stearns  Company  was  never  a 
competitor  with  the  plaintiff  in  anything  more  than  name.  The  plain- 
tiff was  making  some  50,000  machines  a  year  and  the  Steams  Company 
less  than  900.  It  has  not  been  shown  that  the  infringement  by  either 
defendant  caused  the  slightest  injury  to  plaintiflf 's  business.  No 
proof  has  been  introduced  that  the  plaintiflf's  sales  were  diminished  by 
any  cause  during  the  infringing  period.  If  there  had  been  proof  of 
lost  sales,  then  proof  would  have  been  necessary  as  to  the  actual 
money  loss  caused  by  the  lost  sales,  and  there  is  no  proper  or  suffi- 
cient proof  of  the  cost  of  manufacturing  of  complainant's  machines, 
or  of  the  net  amount  for  which  they  were  sold,  and  from  which  plain- 
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tiif's  profit  could  be  calculated.  Moreover,  the  plaintiff  made  no 
attempt  to  prove  an  established  royalty  as  a  basis  of  damages.  Its 
claim  is  based  on  the  asstunption  that,  if  purchasers  of  the  Steams 
machines  had  not  purchased  the  Steams  machines,  they  would  have 
purchased  an  Underwood.  But  the  court  cannot  assume  any  such 
thing.  If  the  Steams  Company  had  been  the  only  competitor  the 
plaintiff  had,  there  might  be  more  reason  for  the  argument.  But 
in  view  of  the  fact  that  during  the  period  of  these  sales  there  were 
at  least  eight  other  manufacturers  having  machines  on  the  market 
and  with  a  production  in  excess  of  the  Steams  Company,  it  will  be 
seen  how  impossible  it  is  for  a  court  to  indulge  in  any  such  illogical 
conclusion. 

[3,  4]  It  was  urged  in  the  argument  in  this  court  that  the  defend- 
ants'are  jointly  and  severally  liable,  inasmuch  as  the  Steams  Com- 
pany manufactured  the  machines  and  the  Typewriter  Inspection 
Company  sold  them.  The  objection  thus  raised  in  this  court  was  not 
suggested  to  the  master,  and  is  not  included  among  the  exceptions 
taken  to  his  report,  although  it  is  stated  in  the  assignment  of  errors 
filed  to  the  court's  decree  that  error  was  committed  by  the  court  in 
failing  to  find  that  the  defendants  were  jointly  infringers  and  are 
jointly  liable.  Counsel  must  be  aware  that  the  proper  practice  re- 
quires that  no  exceptions  to  a  master's  report  can  be  raised  in  this 
court  which  were  not  taken  before  the  master.  The  rule  is  an  old  and 
well-established  one.  In  Story  v.  Livingston,  13  Pet.  359,  366,  10 
L.  Ed.  200,  the  Supreme  Court  in  1839  declared  that  in  chancery 
practice  no  exceptions  to  a  master's  report  could  be  made  which  were 
not  taken  before  the  master,  and  that  the  object  of  the  rule  was  to 
save  time,  and  to  give  him  an  opportunity  to  correct  his  errors  or 
reconsider  his  opinion.  Such  had  long  been  the  English  rule,  and 
the  federal  courts  have  always  adhered  to  it.  See  McMicken  v.  Perin, 
18  How.  507,  15  L.  Ed.  504  (1855) ;  Topliff  v.  Topliff,  145  U.  S. 
156,  173,  12  Sup.  Ct.  825,  36  L.  Ed.  658  (1892). 

But  we  may  perhaps  waive  the  technicality  in  this  case  for  the 
purpose  of  saying  that  the  objection,  if  properly  raised,  would  be 
without  merit.  This  action  is  distinguishable  from  Jennings  v.  Dolan 
(C.  C.)  29  Fed.  861  (1887).  In  that  case,  one  defendant  manufactured 
the  infringing  article,  and  the  other  defendant,  acting  as  the  other's 
agent,  sold  it,  and  the  court  held  them  jointly  liable.  In  the  case 
at  bar  no  agency  existed  between  these  defendants,  and  Stearns  Com- 
pany had  no  interest  in  any  sales  made  by  the  Typewriter  Inspection 
Company.  The  latter  bought  the  machines  on  its  own  account,  and 
sold  them  at  its  own  prices,  and  strictly  on  its  own  account. 

The  decree  is  affirmed  in  all  respects,  except  that  the  court  below 
is  directed  to  modify  the  amount  of  the  judgment  to  be  entered  against 
the  T)rpewriter  Inspection  Company,  so  that  it  shall  be  for  the  sum 
of  $1,428,  instead  of  $1,328. 
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(227  Fed.  84) 

SMART  V.  WRIGHT. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  7,  1915.) 

No.  4455. 

1.  Appeal  and  Ebbob  ^=»854 — Scope  of  Review — Gbounds  of  Decision. 

Error  is  not  assignable  to  the  reasons  for  a  decree  given  in  the  court's 
opinion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3403, 
3404,  3408^^24,  3427-3430;   Dec.  Dig.  <S=>854.] 

2.  Patents  ^=>112 — Suit  fob  Infbingembnt — Defenses — Effect  of  Inteb- 

FERENCB  Proceedings. 

The  failure  of  a  party  to  an  interference  proceeding  in  the  Patent 
Office  to  make  any  showing  or  take  any  testimony  does  not  estop  him 
to  claim  that  he  was  the  original  inventor  in  subsequent  litigation  for 
Infringement 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  {§  162-165;  Dec 
Dig.  <S=>112.] 

3.  Patents  ^=>d2 — ^Person  Entitled  to  Patent — Joint  Invention. 

Where  a  machine  was  the  joint  product  of  two  men,  who  built  it  to- 
gether, neither  can  secure  a  valid  patent  therefor  as  the  sole  inventor. 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  124;   Dec  Dig. 

<S=>92.] 

4.  Patents  ^s»328 — Anticipation — Tie  Plug  Machine. 

The  Smart  reissue  patent  No.  13,579  (original  No.  956,207),  for  a  ma- 
chine for  making  tie  plugs,  held  void  for  anticipation. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Ms- 
trict  of  Minnesota;   Page  Morris,  Judge. 

Suit  in  equity  by  Harry  G.  Smart  against  Frank  M.  Wright  De- 
cree for  defendant,  and  complainant  appeals.     Affirmed. 

Amasa  C.  Paul,  of  Minneapolis,  Minn.,  for  appellant 
Arthur  P.  Lothrop,  of  St  Paul,  Minn.,  for  appellee. 

Before  HOOK,  Circuit  Judge,  and  ELLIOTT  and  YOUMANS, 
District  Judges. 

YOUMANS,  District  Judge.  Appellant  brought  suit  in  the  court 
belowr  against  appellee  for  the  alleged  infringement  of  reissued  letters 
patent,  of  date  June  17,  1913,  No.  13,579,  as  a  reissue  of  letters  patent 
No.  956,207,  dated  April  26,  1910.  The  subject  of  the  original  and 
reissued  letters  patent  was  alleged  to  be  a  new  and  useful  improvement 
in  tie  plug  machines. 

The  answer  sets  up  six  defenses :  (1)  That  the  appellee,  and  not  the 
appellant,  was  the  original  inventor  of  the  tie  plug  machine  forming 
the  subject-matter  of  3ie  patent  alleged  to  be  infringed.  (2)  That  ap- 
pellee manufactured  and  used  the  tie  plug  machine  with  the  full  knowl- 
edge, consent,  and  license  of  the  appellant  (3)  That  the  reissued 
letters  patent  covered  a  different  invention  from  the  original  patent^ 
and  are  therefore  invalid  and  void.  (4)  That  the  appellee  liad  ac- 
quired intervening  rights  between  the  issue  of  the  original  patent  and 
the  grant  of  the  reissue,  which  entitled  him  to  have  the  use  of  the  ma- 

^=s>For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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chine.    (5)  Noninfringement.    (6)  That  the  patent  in  suit  was  void  in 
view  of  the  prior  art. 

In  an  opinion  filed  in  the  case,  the  trial  court  held  against  each  of 
these  defenses  except  the  sixth.  The  decree,  however,  was  in  the  fol- 
lowing terms : 

"This  case  came  on  to  be  heard  at  this  term  and  was  argued  by  counsel 
orally  and  by  briefs ;  and  now,  upon  due  consideration  thereof,  It  Is  ordered, 
adjudged,  and  decreed  as  follows,  viz.:  That  the  bill  be  dismissed,  and  that 
defendant  recover  from  the  plaintiff  his  costs  and  disbursements,  to  be  taxed.** 

The  decree  does  not  state  upon  what  defense  or  defenses  the  bill 
was  dismissed.    There  are  eight  assignments  of  error,  as  follows : 

"(1)  The  District  Court  erred  in  holding  that  claim  1  of  the  Smart  patent 
In  suit  No.  956,207,  is  void.  (2)  The  District  Court  erred  In  holding  that  claim 
2  of  the  Smart  patent  in  suit  No.  956,207,  is  void.  (8)  The  District  Court 
erred  in  holding  that  claim  3  of  the  Smart  patent  in  suit  No.  956,207,  is 
void.  (4)  The  District  Court  erred  in  holding  that  claim  4  of  the  Smart 
patent  in  suit  No.  956,207,  is  void.  (5)  The  District  Court  erred  In  holding 
that  claim  5  of  the  Smart  patent  in  suit  No.  956,207,  is  void.  (6)  The  Dis- 
trict Court  erred  in  holding  that  all  of  the  elements  of  the  claims  in  suit,  or 
their  mechanical  equivalents,  are  found  In  the  Garland  &  Cronkhlte  machine, 
patent  No.  778,962,  where  they  do  substantially  the  same  work  by  substantial- 
ly the  same  means.  (7)  The  District  Court  erred  In  holding  that  every  ele- 
ment of  the  Garland  &  Cronkhlte  machine,  patent  No.  778,962,  is  adapted  to 
perform  the  same  general  function  as  the  corresponding  element  in  the  Smart 
machine  of  the  patent  in  suit,  and  that  all  of  the  elements  in  both  struc- 
tures have  the  same  organized  relations,  perform  the  same  functions,  and 
are  capable  of  producing  the  same  results.  (8)  The  District  Court  erred  in 
dismissing  the  bill  of  complaint." 

[1]  It  will  be  noted  that  all  of  the  assignments  of  error,  except  the 
eighth,  are  directed  to  something  other  than  the  decree.  They  are,  in 
fact,  directed  to  the  reasons  given  in  the  opinion  for  the  decree.  Er- 
ror is  not  assignable  to  reasons  given  for  rulings  or  orders.  Caverly 
V.  Deere,  66  Fed.  305,  13  C.  C.  A.  452;  Russell  v.  Kern,  69  Fed.  94, 
16  C.  C.  A.  154;  McFarlane  v.  Galling,  76  Fed.  23,  22  C.  C.  A.  23: 
Crawford  v.  Fayetteville  Lumber  &  Cement  Co.,  212  Fed,  109,  128 
C.  C.  A.  623.  Therefore  the  only  assignment  of  error  available  to 
the  appellant  on  review  is  the  eighth,  which  assigns  error  for  the  dis- 
missal of  the  bill.  Under  that  assignment  the  consideration  of  all  the 
testimony  taken  in  the  case  is  involved. 

I.  For  some  years  prior  to  ^lay,  1907,  appellant  and  appellee  were 
partners,  conducting  a  woodworking  establishment  or  sash  and  door 
factory  at  St.  Cloud,  Minn.,  under  the  firm  name  of  Wright  &  Smart. 
With  a  view  of  securing  from  the  Great  Northern  Railway  Company 
a  contract  for  the  making  of  tie  plugs,  it  was  suggested  that  the  firm 
build  a  tie  plug  machine.  The  testimony  is  conflicting  as  to  the  source 
of  the  suggestion,  whether  from  appellant  or  appellee.  The  construc- 
tion of  such  a  machine  was  begun  in  the  shop  of  the  firm  in  the  month 
of  January,  1907.  Four  witnesses  testify  as  to  the  construction  of  this 
machine — the  parties  to  this  suit,  and  two  men  who  were  working  in 
the  shop  at  the  time,  McCarthy  and  Skanter.  Wright  testified  that  he 
made  a  sketch  in  accordance  with  which  the  machine  was  constructed, 
and  he  is  corroborated  by  the  witness  McCarthy.  Smart  testified  that 
the  machine  was  constructed  under  his  direction  by  the  witness  Skan- 
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ter,  and  the  latter  corroborates  Smart.  The  machine  was  completed 
in  the  month  of  April,  1907,  and  was  used  at  once  by  the  firm  in  filling 
contracts  for  tie  plugs.  The  firm  was  dissolved  in  May  following,  and 
the  interest  of  Smart  in  the  firm  business  and  property  was  bought 
by  Wright  The  tie  plug  machine  was  regarded  as  belonging  to  the 
firm.  With  reference  to  the  selling  of  his  interest  in  the  business  and 
the  disposition  of  the  tie  plug  madiine,  Smart  testified  as  follows : 

"He  [Wright]  had  made  a  proposition  for  my  interest  in  the  business  dose 
to  0  o'clock  in  the  evening.  In  the  afternoon  I  told  him  I  would  like  to  have 
till  7  o'clock  to  consider  the  matter;  wanted  to  talk  it  over  with  my  wife. 
When  I  got  bade  at  that  time,  I  says  to  Wright,  or  asked  Wright,  rather, 
if  he  intended  to  continue  in  the  plug  business.  He  says,  *No,  I  have  lost 
enough  money  and  am  not  going  to  lose  any  more.*  I  said,  'Mr.  Wright,  if 
you  win  let  me  have  the  plug  machine,  we  will  call  it  a  trade.*  He  says,  *No, 
I  wouldn't  do  anything  of  the  kind;*  he  says.  Ton  claim  an  interest  in  the 
glue  press  bade  there.  You  may  have  my  interest  in  the  plug  machine  for 
the  glue  press.  If  you  wUl  allow  me  to  keep  the  plug  machine  until  I  have 
finished  up  the  back  orders,  it  is  a  trade  ;*  and  I  says,  'All  right' " 

With  reference  to  that  point  Wright  testified  as  follows: 

"Q.  Did  you  have  any  conversation  with  Mr.  Smart  about  the  tie  plug 
machine  at  that  time?  A.  Yes ;  I  told  him  we  had  lost  money  so  far  with 
that  plug  machine,  and  that  I  believed  I  could  buUd  a  machine  that  would 
cut  more  plugs.  Q.  Did  you  have  any  conversation  before  the  papers  were 
signed  about  the  machine?  A.  That  was  not  at  the  time  the  papers  were 
signed;  that  was  before  that  We  lost  money  with  the  sort  of  plugs  cut 
at  that  time  with  the  old  machine — that  old  single  machine.  Q.  Did  you 
have  any  conversation  with  Mr.  Smart,  after  the  papers  were  si^ed,  about 
the  machine  that  was  built,  after  the  pai)er8  were  signed  and  the  transfer 
made?  A.  Not  any  more  than  when  we  made  the  trade.  Q.  The  trade  was 
made  before?  A.  Traded  after.  He  had  an  interest  in  a  glue  press.  The 
patterns  were  made  in  the  shop  by  our  men,  but  I  think  the  company  who 
did  the  work  on  this  glue  press  was  the  Granite  City  Iron  Worits,  so  he 
daimed  he  owned  the  glue  presa  This  took  place  in  the  Headquarters  Sa- 
loon at  St  Cloud.  He  wanted  to  know  if  I  would  trade  him  the  old  plug 
machine  for  his  interest  in  the  glue  press,  and  says,  'You  are  going  to  make 
a  new  one,  and  will  not  need  that'  Mr.  Smart  asked  if  it  would  be  in  the 
road,  and  I  said  it  would  be  aU  right  This  machine  could  stay  in  the  build- 
ing until  I  had  my  other  machine  made,  and  then  it  was  to  be  delivered  to 
him,  whenever  he  caUed  for  it" 

[2]  The  plug  machine  remained  in  Wright's  possession  until  he  had 
completed  another,  which  constituted  the  Sieged  infringement.  There 
is  nothing  in  the  testimony  to  indicate  that  up  to  the  time  of  the  dis- 
solution of  the  firm  the  intention  existed  on  the  part  of  either  appel- 
lant or  appellee  to  apply  for  a  patent.  After  the  dissolution,  and  after 
the  appellee  had  constructed  the  second  machine,  the  idea  occurred  to 
each  one  of  the  parties  to  forestall  the  other  in  securing  a  patent 
Upon  suggestion  in  the  Patent  Office  of  an  interference  as  between  the 
claims  of  appellant  and  appellee,  and  proceedings  thereunder,  the  iol- 
lowing  order  was  entered : 

''Whereas,  Wright  the  junior  party,  having  faUed  to  make  any  showing 
why  Judgment  on  the  record  should  not  be  rendered  against  liim  in  view  of 
the  fact  that  he  failed  to  take  any  testimony;    and 

''Whereas,  the  date  allowed  for  such  action  has  expired  in  pursuance  of 
the  notice  dated  March  31,  1913,  priority  of  invention  of  the  subject-matter 
in  issue  is  hereby  rendered  in  favor  of  Harry  Q.  Smart,  the  s^iior  party." 
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That  adjudication  does  not  estop  the  appellee  from  making  the  de- 
fenses set  up  in  his  answer.  Reckendorfer  v.  Faber,  92  U.  S.  347,  23 
L.  Ed.  719;   Christie  v.  Seybold,  55  Fed.  69,  5  C,  C.  A.  33. 

[3]  Prior  to  the  dissolution  of  the  firm,  neither  member  made  any 
claim  to  invention.  All  the  facts  in  testimony  concerning  the  construc- 
tion and  use  of  the  machine  lead  to  the  conclusion  beyond  reasonable 
doubt  that  the  machine  was  the  result  of  the  joint  thought  and  action 
of  the  two  men,  Wright  and  Smart.  That  being  the  case,  neither  of 
them  could  secure  a  valid  patent  as  sole  inventor.  American  Patent 
Diamond  Dop  Co.  v.  Wood  et  al.  (C,  C.)  189  Fed.  391 ;  Worden  v. 
Fisher  (C.  C.)  11  Fed.  508;  Thomas  v.  Weeks,  Fed.  Cas.  No.  13914; 
Arnold  v.  Bishop,  Fed.  Cas.  Nos.  552  and  553. 

[4]  II.  The  defense  of  anticipation  was  fully  made  out  by  the  testi- 
mony. The  machine  was  intended  to  make  plugs  from  small  strips  or 
pieces  of  wood,  and  these  plugs  were  about  4  to  4^  inches  in  length. 
The  machine  is  provided  with  a  suitable  table  whereon  strips  from 
which  the  plugs  are  to  be  formed  are  placed.  An  endless  chain  carrier 
travels  over  the  table,  and  is  provided  with  lugs  which  project  above 
the  surface  of  the  table  engaging  the  strips  and  carrying  them  over 
the  table  and  through  the  machine.  At  the  back  of  the  table  is  a  suit- 
able guide  plate  against  which  the  ends  of  the  plugs  are  placed,  and 
as  the  plugs  are  carried  forward  they  are  brought  into  engagement 
with  a  suitable  saw,  by  which  they  are  cut  off  to  the  proper  length. 
As  the  plugs  are  carried  across  the  top  of  the  table,  after  leaving  the 
saw,  their  ends  are  engaged  by  cutter  heads  that  are  arranged  one 
above  and  the  other  below  the  table.  The  upper  cutter  head  bevels  off 
the  upper  surface  of  the  end  of  the  plug,  and  the  lower  cutter  head  bev- 
els off  the  lower  surface  of  the  same  plug.  In  order  to  hold  the  plugs 
while  they  are  being  operated  on  as  above  stated,  there  were  provided 
a  presser  bar  and  two  spring  bars.  The  presser  bar  had  one  end  se- 
cd/ed  to  a  pin  fastened  in  the  guide  plate.  The  spring  bars  were 
designed  merely  to  assist  the  presser  bar  in  holding  the  plug  blanks  in 
place.  The  contention  of  the  appellant  is  that  the  presser  bar  and  its 
method  of  attachment  were  the  improvements  which  distinguished 
his  machine  from  other  machines  and  constituted  the  element  of  pat- 
entability. It  was  shown  in  testimony  that  the  entire  combination  com- 
posing appellant's  alleged  invention  was  included  in  a  prior  patent 
to  Garland  &  Cronkhite.  In  the  latter  patent  there  were  presser  bars 
which  were  functionally  the  same  as  the  presser  bars  of  the  Smart 
reissued  patent. 

••Except  where  form  Is  of  the  essence  of  the  invention,  it  has  but  little 
weight  in  the  decision  of  such  an  issue;  the  correct  rule  being  that,  in  de- 
termining the  question  of  infringement,  the  court  or  jury,  as  the  case  may 
be,  are  not  to  judge  about  similarities  or  differences  by  the  names  of  things, 
but  are  to  look  at  the  machines  or  their  several  devices  or  elements  in  the 
light  of  what  they  do,  or  what  office  or  function  they  perform,  and  how  they 
perform  it,  and  to  find  tliat  one  thing  is  substantially  the  same  as  another,  if 
it  performs  substantially  the  same  function,  in  substantiaUy  the  same  way, 
to  obtain  the  same  result,  always  bearing  in  mind  that  devices  in  a  patented 
machine  are  different  in  the  sense  of  the  patent  law  when  they  perform  dif- 
ferent functions  or  in  a  different  way,  or  produce  a  substantially  different 
result.    Nor  is  it  safe  to  give  much  heed  to  the  fact  that  the  corresponding 
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device  In  two  machines  organized  to  accomplish  the  same  result  is  different 
in  shape  or  form  the  one  from  the  other,  as  it  is  necessary  in  every  such  in- 
vestigation to  look  at  the  mode  of  c^peration  or  the  way  the  device  works, 
and  at  the  result,  as  well  as  at  the  means  by  which  the  result  is  attained. 
Inquiries  of  this  kind  are  often  attended  with  difficulty;  but  if  special  at- 
tention is  given  to  such  portions  of  a  given  device  as  really  do  the  work, 
so  as  not  to  give  undue  importance  to  other  parts  of  the  same  which  are  only 
used  as  a  convenient  mode  of  constructing  the  entire  device,  the  difficulty 
attending  the  investigation  will  be  greatly  diminished,  if  not  entirely 
overcome.  Gaboon  v.  Ring,  1  Cliff.  620."  Machine  Ck).  v.  Murphy,  97  U.  S. 
120,  24  L.  Ed.  935. 

The  only  difference  between  the  devices  for  holding  in  position  the 
material  operated  on  in  the  Garland  &  Cronkhite  machine  and  the 
devices  performing  the  same  office  in  the  Smart  machine  was  with 
reference  to  the  method  of  attachment.  As  shown  by  the  testimony, 
that  method  was  included  in  the  Brown  patent,  which  was  prior  to  the 
Smart  patent.  The  Smart  patent  was  not  a  new  combination  composed 
of  old  elements.  It  was  an  old  combination,  all  the  parts  of  which  were 
well  known  to  the  prior  art.    It  was  therefore  not  patentable. 

The  decision  of  the  lower  court  was  correct,  and  it  is  affirmed. 

HOOK,  Circuit  Judge,  concurs  in  the  result. 

NOTE. — The  following  is  the  memorandum  opinion  of  Morris,  District 
Judge,  in  the  court  below: 

I  do  not  think  tliat  the  defense  of  intervening  rights  can  be  sustained.  As 
to  that  defense  I  think  counsel  for  plaintiff  correctly  states  in  his  brief  the 
rule  and  its  application  in  this  case. 

Nor  do  I  think  that  it  can  be  found  under  the  evidence,  especially  in  view  of 
the  interference  proceedings  in  the  Patent  Office  and  the  strict  rule  of  proof 
resulting  therefrom,  that  the  defendant,  Wright,  was  the  first  and  true  in- 
ventor of  the  machine  covered  by  the  reissue  patent,  and  that  defense  cannot, 
therefore,  be  sustained. 

The  evidence,  to  my  mind,  shows  clearly  that  the  Wright  machine  was  con- 
structed with  the  knowledge  of  Smart  prior  to  his  application  for  patent,  but 
fails  to  satisfy  me  that  it  was  with  his  consent  Therefore  that  defense  must 
faiL 

Nor  do  I  think  that  the  defense  that  the  claims,  or  any  of  them,  are  invalid 
because  they  are  a  departure  from  the  disclosure  of  the  original  or  the  reis- 
sue application  and  patent  can  be  sustained.  It  is  conceded  by  both  sides  that 
the  plaintiff's  machine  for  which  the  reissue  patent  was  issued  and  the 
defendant's  machine  show  the  same  combination  of  elements  and  are  practi- 
cally the  same,  except  as  to  the  double  construction  of  defendant's  machine, 
and  the  manner  in  which  the  presser  bar  is  mounted  on  the  pin.  Without  fol- 
lowing counsel  in  the  many  relinements  of  their  discussion  of  the  mounting  on 
its  pin  of  the  presser  bar,  it  seems  to  me  entirely  clear  that,  if  the  claims  of 
the  patent  involved  here  are  valid,  they  are  Infringed  by  the  defendant's  ma- 
chine. In  other  words,  I  do  not  think  the  fact  that  the  defendant's  presser 
bar  is  loosely  mounted  on  or  secured  to  the  pin  will  save  an  Infringement  of 
any  of  the  claims,  whether  those  claims  be  construed  as  meaning  that  the 
presser  bar  has  a  flexible  end  rigidly  secured  to  the  pin,  (as  I  think  they  must 
be  in  claims  1,  2  and  3),  or  not  The  defense,  therefore,  of  noninfringement, 
must  fail,  if  the  claims  in  suit  are  valid. 

The  sole  question  then  remaining  is  as  to  the  validity  of  the  claims  in  suit 
If  they  are  invalid,  it  must  be  so  by  reason  of  anticipation  and  lack  of  in- 
vention over  the  prior  art  It  seems  to  me  that  the  general  combination  of 
elements  sho\m  in  the  reissue  patent  here  in  suit  and  in  the  claims  thereof 
under  consideration  is  presented  in  its  entirety  by  the  Garland  &  Cronkhite 
structure,  and  if  there  is  any  novelty  in  these  claims  it  must  be  found  in 
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the  specific  presser  bar  mechanism  described  therein.  And  this,  as  I  under- 
stand It,  is  the  ground  on  which  the  plaintiff's  counsel  contends  that  they 
must  be  sustained. 

I  do  not  think  this  case  falls  within  that  class  of  cases,  cited  by  counsel  for 
plaintiff,  in  which  it  is  stated  that  "it  constitutes  no  anticipation  and  no  de- 
fense to  a  claim  of  Infringement  that  one  or  more  elements  of  a  patented  com- 
bination, or  one  or  more  pari:s  of  a  patented  improvement,  may  be  found  in 
one  old  patent  or  publication,  and  others  in  another,  and  still  others  in  a 
third."  On  the  contrary,  it  seems  to  me  that  counsel  for  defendant  In  his 
reply  brief  has  pointed  out  the  true  principle  applicable  to  this  case,  and  that 
it  comes  within  the  last  sentence  of  the  clause  quoted  from  above  in  the 
opinion  of  Judge  Sanborn  in  Ottumwa  Box  Car  Loader  Co.  v.  Christy  Box 
Car  Loader  Co.,  215  Fed.  362,i  in  which  he  says:  '*It  is  indispensable  that  all 
of  them,  or  their  mechanical  equivalents,  may  be  found  In  the  same  description 
or  machine,  where  they  do  substantially  the  same  work  by  the  same  means." 

Where  the  combination  of  elements  in  a  set  of  claims  is  disclosed  in  a 
prior  i>atent,  and  the  claims  depend  for  patentability  upon  specific  features  of 
a  single  element  of  that  combination,  then.  If  these  specific  features  are 
shown  In  another  existing  patent,  or  in  other  existing  patents,  of  a  machine 
or  machines  used  for  analogous  purposes,  so  that  they  would  readily,  without 
the  exercise  of  the  Inventive  faculty,  suggest  themselves  to  a  skilled  mechanic, 
such  claims  are  void.  A  combination  of  elements,  to  be  patentable,  where 
the  elements  are  separately  old,  must  be,  not  a  combination  shown  In  a  prior 
patent,  but  a  new  combination,  in  which  these  several  old  elements  are  reor- 
ganized. This  is  not  true  here.  The  combination  shown  In  the  reissue  patent 
is  not  a  new  method  of  combining  old  elementa  The  combination  and  the 
method  of  combining  the  old  elements  are  the  same  as  in  the  Garland  & 
Cronkhlte  machine,  and  the  feature  of  novelty  does  not  reside  in  a  new 
combination  of  old  elements,  but  in  the  specific  modification  or  improvement 
of  one  of  the  elements  of  that  combination,  namely,  the  presser  bar,  and.  If 
the  specific  features  of  this  element  as  well  as  the  combination  are  old,  then 
the  claims  must  be  held  to  be  void.  Nor  does  it  produce  a  new  and  useful  re- 
sult different  from  that  produced  by  the  Garland  &  Cronkhlte  machine. 

All  of  the  elements  of  the  claims  In  suit,  or  their  mechanical  equivalents, 
are  found  in  the  Garland  &  Cronkhlte  machine,  where  they  do  substantially 
the  same  work  by  substantially  the  same  means.  Every  element  in  this  ma- 
chine is  adapted  to  perform  the  same  general  fimction  as  the  corresponding 
element  in  the  Smart  machine,  and  all  of  the  elements  in  both  structures  have 
the  same  organized  relations,  perform  the  same  functions,  and  are  capable 
of  producing  the  same  result.  It  seems  to  me  that  a  sldlled  mechanic,  having 
before  him  a  machine  of  the  Garland  &  Cronkhlte  patent,  and  knowing  of  the 
various  forms  of  presser  bar  mechanism  employed  in  machines  in  the  wood- 
working art,  as  shown  by  prior  patents  for  machines  in  that  art  (see  exhibits 
offered  by  defendant,  especially  the  patent  to  Brown,  No.  9-7476,  and  tiie  pat- 
ent to  Wilson,  No.  664,306),  would  readily,  without  the  exercise  of  the  in- 
ventive faculty,  substitute  for  the  specific  form  of  presser  bar,  or  presser 
fingers,  shown  in  the  Garland  &  Cronkhlte  machine,  the  form  of  presser  bar 
shown  in  the  Smart  machine. 

I  do  not  think  It  matters  that  the  presser  bars,  or  elastic  pressers,  In  tbe 
Brown  patent,  and  In  the  Wilson  patent,  do  not  extend  across  the  table  and 
beyond  the  cutters.  I  think  any  mechanic  could  see  at  a  glance  that  similar 
presser  bars,  made  narrower  than  those  In  the  Brown  patent.  If  necessary, 
could  be  made  to  extend  beyond  the  cutters  as  far  as  might  be  necessary. 
Nor  do  I  think  It  matters  that  In  the  Brown  patent  only  the  point  of  flie 
presser  bar  engages  the  top  of  the  shingle  or  piece  of  material  operated  upon. 
I  think  any  mechanic  could  see  at  a  glance  that  a  similar  presser  bar  might 
be  so  made  and  extended  as  to  engage  along  all  or  a  part  of  its  length  the 
piece  of  material  operated  upon,  and  while  it  was  being  operated  upon  by 
many  separate  tools. 

I  do  not  agree  with  counsel  for  plaintiff  that  the  Garland  &  Cronkhlte 
machine  Is  not  adapted  to  and  cannot  make  tie  plugs  out  of  the  small  plug 
blanli^  which  are  used  with  the  Smart  machine.    It  seems  to  me  that  it  Is  so 

» 131  c.  c.  A.  604. 
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adapted  and  can  do  so,  and  that  the  additional  machinery  for  sawing  the 
boards,  after  they  have  been  beveled,  into  tie  plugs,  could  be  di&gpensed  with, 
if  small  plug  blanks  were  used.  I  think  it  has  the  means  of  holding  the 
small  independent  plug  blanks  in  positicm,  certainly  if  the  fingers  Ih  were  ex- 
tended; and  such  extension,  it  seems  to  me,  would  suggest  its^  to  any 
mechanic  at  a  glance. 

It  seems  to  me,  therefore,  that  the  claims  here  in  suit  must  be  held  to  be 
void,  and  that  the  bill  should  be  dismissed. 


(227  Fed.  90) 

HOADLEY  BRAKE  SHOE  CO.  v.  AMERICAN  BRAKE  SHOE  &  FOUN- 
DRY CO. 

(Circuit  Ck)urt  of  -^peals,  First  Circuit    October  7,  1915.) 

No.  1124. 

Patents  ^=»328 — ^Vauditt  and  Infbinctement — ^Railway  Bbas)e  Shoe. 

The  Chipley  patent.  No.  651,435,  for  a  railway  brake  shoe,  was  not 
anticipated  and  discloses  patentable  invention,  which  was  made  by  the 
patentee  and  is  of  a  fairly  broad  character.  Claims  4,  5,  and  6  are  not 
limited  to  a  shoe  made  in  two  parts,  but  apply  as  well  to  a  continuous 
shoe.    As  so  construed,  held  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  Clarence  L.  Hale,  Judge. 

Suit  in  equity  by  the  American  Brake  Shoe  &  Foundry  Company 
against  the  Hoadley  Brake  Shoe  Ownpany  for  infringement  of  letters 
patent  No.  651,435,  for  a  railway  brake  shoe,  issued  June  12,  1900,  on 
application  of  Gardner  W.  Chipley.  Decree  for  complainant,  and  de- 
fendant appeals.    Affirmed. 

For  opinion  below,  see  222  Fed.  327. 

Arthur  v.  Briesen,  of  New  York  City  (Fred  A.  Klein,  of  New  York 
City,  on  the  brief),  for  appellant. 

Frederick  P.  Fish,  of  Boston,  Mass.  (George  Cook,  of  New  York 
City,  and  J.  Lewis  Stackpole,  of  Boston,  Mass.,  on  the  brief),  for  ap- 
pellee. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

BINGHAM,  Circuit  Judge.  The  plaintiff,  the  American  Brake  Shoe 
&  Foundry  Company,  is  the  owner  of  United  States  patent  No.  651,435, 
issued  June  12,  1900,  on  the  api^ication  of  Gardner  W.  Chipley,  filed 
January  18,  1900,  Chipley  having  assigned  one  half  thereof  to  Charles 
W.  Armbrust,  and  complains  that  the  defendant,  the  Hoadley  Brake 
Shoe  Company,  has  infringed  claims  4,  5,  and  6  of  the  patent,  in  its 
manufacture  and  sale  of  brake  shoes. 

The  patent  is  for  a  new  and  useful  improvement  in  railway  brake 
shoes.    Claims  4,  5,  and  6  read  as  follows : 

'*4.  A  brake  shoe  provided  In  its  wearing  ftice  with  recesses  adapted  to  re- 
ceive the  attaching  and  guide  lugs  upon  the  back  of  another  shoe,  substan- 
tially as  described. 

^=:»For  oUier  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  DigesU  A  Indexes 
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"5.  A  brake  shoe  provided  In  its  wearing  face  with  recesses  adapted  to  re- 
ceive the  guide  and  attaching  lugs  on  the  back  of  another  shoe,  and  with 
means  for  securing  the  two  shoes  together,  substantially  as  described. 

*'6.  A  brake  shoe  having  Its  wearing  face  and  Its  back  formed  In  parallel 
planes,  so  that  the  back  of  one  shoe  will  fit  the  face  of  another  shoe,  and 
provided  In  Its  wearing  face  with  recesses  adapted  to  receive  the  attaching 
and  guide  lugs  upon  the  back  of  another  shoe,  substantially  as  described." 

The  invention  comprises  two  features.  The  first  relates  to  the  provi- 
sion of  a  divided  or  two-part  brake  shoe,  with  which  we  are  not  par- 
ticularly concerned.  The  second  feature  "relates  to  the  provision  of  a 
brake  shoe  adapted  to  receive,  and  have  attached  to  it  the  back  or  rear 
portion  of  a  partially  worn  shoe,  whereby  partially  worn  shoes  may  be 
used  completely  up  by  attaching  them  to  and  using  them  with  new 
shoes." 

It  appears  that  prior  to  Chipley's  invention  brake  shoes,  such  as  were 
then  in  vogue,  on  being  worn  down  to  a  point  where  they  could  not  be 
used  further,  without  injury  to  the  brake  head,  had  to  be  discarded  and 
go  to  scrap.  To  avoid  this  he  conceived  the  idea  of  attaching  a  partial- 
ly worn  brake  shoe  to  the  face  of  a  new  shoe,  so  that  the  old  shoe 
would  be  completely  worn  out.  In  assembling  the  shoes,  the  inner  or 
new  shoe  is  attached  to  the  brake  head,  and  the  outer  or  old  shoe  is 
attached  to  the  face  of  the  inner  one.  Attaching  and  guide  lugs  are 
provided  on  the  back  of  the  shoes  for  securing  the  inner  shoe  to  the 
brake  head,  and  on  the  face  of  the  shoes  are  recesses  into  which  the  at- 
taching and  guide  lugs  on  the  back  of  a  similar  shoe  fit  and  secure  it  to 
the  face  of  the  inner  shoe. 

In  operation,  the  outer  shoe  wears  away  entirely,  and,  after  the  inner 
shoe  is  partially  worn,  it  is  removed  from  the  brake  head,  a  new  shoe  is 
attached  to  the  brake  head,  the  worn  shoe  is  attached  to  the  face  of  the 
new  shoe  and  the  operation  is  continued. 

In  the  District  Court  it  was  held  that  Chipley's  alleged  invention  was 
not  anticipated  by  prior  patents  or  prior  uses,  and  was  new ;  that  it 
had  been  actually  reduced  to  practice,  and  was  useful ;  and  that  Chip- 
ley,  and  not  Armbrust,  was  the  original  and  sole  inventor.  We  have 
carefully  examined  the  record  and  arguments  of  counsel  with  reference 
to  these  questions,  and  are  satisfied  that  the  conclusions  reached  by 
the  District  Coiut  as  to  them  are  right. 

It  was  further  held  in  the  District  Court  that  the  claims  in  issue  were 
valid  and  were  infringed  by  the  defendant.  It  is  upon  these  questions 
that  the  defendant  makes  its  chief  contention.  It  says  (1)  that  the 
means  set  forth  in  the  specification  for  interlocking  the  back  of  a  brake 
shoe  to  the  face  of  another  shoe  are  only  capable  of  use  when  applied 
to  a  divided  brake  shoe,  and  consequently  the  claims  should  be  con- 
strued as  limited  to  such  a  shoe,  and,  when  thus  limited,  the  defendant 
does  not  infringe,  as  its  shoe  is  a  continuous  shoe ;  and  (2)  if  the  claims 
are  not  thus  limited,  they  are  invalid,  because  Chipley  does  not  show  or 
describe  the  particular  means  necessary  to  imite  continuous  shoes, 
which  these  claims  purport  to  cover. 

It  must  be  conceded  that  the  particular  means  described  in  the  speci- 
fication of  the  patent  for  interlocking  the  back  of  a  worn  shoe  to  the 
face  of  a  new  one  are  specially  adapted  for  interlocking  divided  shoes. 
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the  parts  being  locked  together  by  an  end  to  end  movement,  and  that 
they  are  not  applicable  for  interlocking  continuous  shoes  without  modi- 
fication— ^the  reason  being  that  there  are  no  side  entrances  to  the  re- 
cesses on  the  face  of  the  shoe  or  to  the  key  ways  or  recesses  in  the  attach- 
ing and  guide  lugs,  so  that  the  attaching  and  guide  lugs  may  be  moved 
transversely  into  the  recesses  on  the  face  of  the  shoe  and  become  locked 
by  the  lugs  situated  in  those  recesses.  The  required  modification,  how- 
ever, is  slight,  would  suggest  itself  to  any  one  skilled  in  the  art,  and  is 
but  a  phase  of  the  groove  and  rib  idea  which  was  old  at  the  time  the 
application  for  the  patent  was  filed.  Then,  again,  means  for  interlock- 
ing a  continuous  brake  shoe  to  the  brake  head  by  grooves  and  ribs 
were  well  known  in  the  art  at  the  time  the  patent  was  applied  for,  and 
could  be  employed,  and  would  be  practical,  for  interlocking  shoes  of 
the  continuous  type.  Such  means  are,  therefore,  within  the  range  of 
reasonable  equivalents. 

Is  the  patentee  entitied  to  the  use  of  equivalents  ?  In  his  specification 
he  declares : 

"It  wlU  be  •  •  •  understood  that  the  second  feature  of  my  invention 
may  be  utilized  in  solid  or  continuous  shoes,  it  being  simply  necessary  for 
such  purpose  to  provide  suitable  means  for  securing  the  old  and  new  shoes 
toj?ether  when  assembled;''  and,  "while  I  have  illustrated  and  described  in 
detail  a  simple  and  efficient  method  of  attaching  the  worn  shoes  to  the  new 
ones  by  interlocking  them  together,  my  invention  is  not  restricted  in  its 
broader  scope  to  this  particular  method  and  means  of  attaching  the  old 
shoe  to  the  new  one,  since,  so  far  as  I  am  aware.  It  has  not  heret(^ore  been 
proposed  to  use  up  worn  brake  shoes  by  attaching  them  to  new  shoes  in  any 
manner  whatsoever,  and  my  invention,  therefore,  contemplates  the  em- 
ployment of  any  suitable  means  for  securing  the  old  shoes  to  the  new  ones  in 
the  practical  utilization  of  this  idea." 

It  thus  appears  from  the  specification  and  the  claims  that  the  second 
feature  of  the  invention,  to  wit,  the  building  of  brake  shoes,  to  be  used 
until  worn  out  by  making  them  interchangeably  attachable  to  the  brake 
head  and  to  each  other  by  means  of  suitable  lugs  on  their  backs,  and 
corresponding  recesses  in  their  faces,  was  not  limited  by  the  patentee 
to  the  divided  shoe.  It  also  appears  that  the  invention  is  of  a  fairly 
broad  character,  as  nothing  of  the  kind  is  shown  in  the  prior  art  Un- 
der these  circumstances,  we  are  of  the  opinion  that  the  patentee  is  just- 
ly entitled  to  the  use  of  equivalent  means  for  interlocking  continuous 
shoes,  including  the  groove  and  rib  method,  and  that  the  claims  in  issue 
are  valid  as  applied  to  such  a  shoe.  We  are  also  of  the  opinion  that 
the  claims  are  infringed  by  the  defendant's  structure,  which  is  nothing 
more  than  the  groove  and  rib  method  of  interlocking  a  worn  shoe  of 
the  continuous  type  to  a  new  shoe,  with  some  possible  improvements 
in  the  method  of  constructing  the  grooves  and  ribs.  The  only  percepti- 
ble advance  in  the  defendant's  attaching  device  over  the  prior  art  is  in 
the  inclination  of  the  defendant's  lugs  and  recesses,  and  the  validity  of 
its  patent  must  depend  upon  the  special  form  of  the  attaching  and 
guide  lugs  and  the  corresponding  recesses.  The  mode  of  operation  of 
the  shoe  is  the  same  as  that  of  the  one  in  suit,  the  outer  or  old  shoe  is 
completely  worn  away,  and  the  inner  or  new  shoe  fastened  to  the  brake 
head  is  partly  worn  and  then  removed  and  placed  on  the  face  of  a  new 
shoe,  which  in  turn  is  attached  to  the  brake  head.    The  mere  fact  that 
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the  defendant's  brake  shoe  is  a  patentable  improvement  over  the  one  in 
issue  does  not  g^ve  it  the  right  to  use  the  f  imdamental  idea  embodied  in 
the  Chipley  patent. 

The  decree  of  the  District  Court  is  affirmed,  with  costs  in  this  court. 

PUTNAM,  Circuit  Judge,  concurs  in  the  result 

(227  Fed.  S3) 

GILLILAND  V.  AX>AMSON.» 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    October  11,  1915.) 

No.  4337. 

Patents  ^=»297,  328 — ^Infringement — Injunction — Decision  in  Other 
District. 

The  parties  are  entitled  to  a  judgment  based  on  the  facts  as  developed 
in  the  case;  and  those  facts,  as  established  by  undisputed  testimony, 
containing  no  Inherent  Improbabilities,  demonstrating  beyond  a  reason- 
able doubt  that  defendant  made,  used,  and  sold  vulcanizers,  embody- 
ing aU  the  features  contained  in  complainant's  patent.  No.  1,057,911,  not 
only  before  the  patent  was  Issued,  but  even  before  the  idea  became  defi- 
nitely formed  in  complainant's  mind,  he  should  not  be  enjoined  as  an 
infringer,  notwithstanding  the  decree  for  complainant  of  another  district 
court  in  a  suit  by  him  against  another. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  481-488;  Dec. 
Dig.  <g=»297. 

Grounds  for  denial  of  preliminary  injunctions  in  patent  infringement 
suits,  see  note  to  Johnson  v.  Foos  Mfg.  Ck).,  72  C.  C.  A.  123.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  by  David  C.  Gilliland  against  Cecil  F.  Adamson.  From  a 
decree  for  complainant,  defendant  appeals.    Reversed,  with  directions. 

T.  Percy  Carr,  of  St.  Louis,  Mo.  (James  A.  Carr  and  Amasa  M. 
Holcombe,  both  of  St.  Louis,  Mo.,  on  the  brief),  for  appellant. 

Percy  B.  Hills,  of  Washington,  D.  C.  (Douglas  W.  Robert,  of  St. 
Louis,  Mo.,  on  the  brief),  for  appellee. 

Before  HOOK,  Circuit  Judge,  and  ELLIOTT  and  YOUMANS, 
District  Judges. 

YOUMANS,  District  Judge.  This  is  an  appeal  from  a  decree  re- 
straining and  enjoining  appellant,  his  agents,  workmen,  and  employes, 
"from  further  making,  using,  or  selling,  or  causing  to  be  made,  used, 
or  sold,  directly  or  indirectly,  any  portable  vulcanizing  device  for  tires 
contained  in  or  embodying  the  invention  patented  in  letters  patent 
No.  1,057,911  dated  April  1,  1913."  The  only  question  involved  is 
one  of  fact,  and  that  is  whether  the  vulcanizing  device  patented  by 
appellee  was  made,  used,  and  sold  by  appellant  prior  to  appellee's 
alleged  invention. 

The  decree  in  the  case  of  Adamson  v.  Shaler,  206  Fed.  566,  de- 
cided in  the  United  States  EHstrict  Court  for  the  Eastern  District  of 
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Wisconsin  was  introduced  by  appellee.  He  also  introduced  the  tes- 
timony of  appellant  in  that  case,  together  with  the  opinion  of  the 
District  Judge.  The  decree  in  that  case,  following  the  opinion,  sus- 
tained the  patent,  and  enjoined  Shaler  from  using  or  selling  the  device 
which  was  adjudged  an  infringement. 

The  testimony  of  appellee  shows  that  the  idea  embodied  in  the 
patent  assumed  shape  in  his  mind  on  the  19th  day  of  August,  1911, 
on  which  day  he  made  a  drawing  of  the  different  parts  constituting 
the  vulcanizer,  the  subject  of  his  patent.  The  appellant  introduced 
testimony  to  the  effect  that  as  early  as  August  7,  1911,  he  had  caused 
vulcanizer  castings  to  be  made  in  practically  the  same  form  as  those 
set  out  in  appellee's  application  for  a  patent,  and  that  prior  to  the 
19th  day  of  August  of  that  year  appellant  had  sold  vulcanizers  em- 
bodying all  the  elements  of  appellee's  patent.  That  testimony  is 
not  disputed  in  any  essential  particular.  It  contains  no  inherent  im- 
probabilities. 

The  lower  court  held  that  it  was  bound  by  the  decree  of  the  United 
States  District  Court  for  the  Eastern  District  of  Wisconsin,  rendered 
in  another  case.  The  parties  were  entitled  to  a  judgment  based  upon 
the  facts  as  they  were  developed  in  this  case.  Those  facts  demonstrat- 
ed beyond  a  reasonable  doubt  that  the  appellant  used  and  sold  a 
vulcanizer  embodying  all  the  features  contained  in  appellee's  patent, 
not  only  before  the  patent  was  issued,  but  even  before  the  idea  became 
definitely  formed  in  appellee's  mind. 

Therefore  the  decree  of  the  lower  court  must  be  reversed,  with 
direction  to  dismiss  appellee's  bill. 


(227  Fed.  216) 

H.  K.  PORTER  CO.  v.  BALDWIN  LOCOMOTIVE  WORKS  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    November  9,  1915.) 

No.  1967. 

1.  Patents   ^=»328--VAiJDrrT    and    Infringement— Method    or   Opkbatino 

COMPRESSED-AlB   ENGINES. 

The  Hodges  patent,  No.  953,334,  for  a  method  of  operating  compound 
compressed-air  engines,  in  which  atmospheric  air  is  used  as  a  means  for 
re-heating  the  compressed  air,  after  its  expansion  in  the  first  or  liigh 
pressure  cylinder,  and  before  it  passes  into  the  second  cylinder,  claims 
1  and  4,  were  not  anticipated,  and  are  valid  in  so  far  as  that  method  is 
employed  upon  locomotives;    also  held  infringed. 
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2.  Patents  ^=»112— Validity— Method  and  Apparatus  Patents. 

The  rejection  of  claims  In  an  application  for  an  apparatus  patent,  al- 
though acquiesced  in  by  the  applicant,  does  not  Invalidate  a  patent  sub- 
sequently granted  to  him  for  the  method  of  operation  of  such  apparatus. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §§  162-165;  Dec. 
Dig.  <g=»112.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania;   J.  Whitaker  Thompson,  Judge. 

Suit  in  equity  by  the  H.  K.  Porter  Company  against  the  Baldwin 
Locomotive  Works  and  the  Four  States  Coal  &  Coke  Company.  De- 
cree for  defendants,  and  complainant  appeals.    Reversed. 

For  opinion  below,  see  219  Fed.  226. 

Francis  T.  Chambers,  of  Philadelphia,  Pa.,  and  James  I.  Kay  and 
Robert  D.  Totten,  both  of  Pittsburg,  Pa.,  for  appellant. 

Wm.  A.  Redding  and  William  B.  Greeley,  both  of  New  York  City, 
for  appellees. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of 
the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  dismissing  a  bill  of  complaint,  which  charges  the  de- 
fendants with  infringement  of  Letters  Patent  No.  953,334,  dated  March 
29,  1910,  granted  the  complainant,  as  assignee  of  Charles  B.  Hodges, 
for  Meth(xl  of  Operating  Compound  Compressed-Air  Engines.  The 
claims  in  suit  are  1  and  4,  which,  if  valid,  are  admitted  to  be  infringed. 
The  defense  is  invalidity.  The  grounds  of  defense  are  five.  Lack 
of  patentable  invention  and  anticipation  by  prior  patents  are  two. 
These  will  be  considered  together;  the  others  will  be  disposed  of  in 
their  order. 

[1]  The  patent  is  for  a  method,  and  claim  1  is  as  follows: 

"1.  The  method  of  operating  compressed-air  engines,  consisting  in  carrying 
the  air  at  high  pressure  through  and  expanding  it  in  one  cylinder,  and  there- 
by reducing  it  below  lowest  atmospheric  temperature,  re-heating  the  exhaust 
air  from  said  cylinder  when  confined  by  extended  exposure  to  air  heating  at 
atmospheric  temperature  and  thereby  increasing  the  volume  thereof  and  its 
capacity  to  generate  power,  and  carrying  the  re-heated  air  through  a  low  pres- 
sure cylinder." 

Claim  4  discloses  the  same  method,  but  by  words  which  we  italicize, 
indicates  another  or  an  additional  result.     This  claim  is  as  follows : 

•*4.  The  method  of  operating  compressed-air  engines,  consisting  in  carrying 
the  air  at  high  pressure  through  and  expanding  it  in  one  cylinder  and  thereby 
reducing  it  below  lowest  atmospheric  temperature  and  re-heating  the  exhaust  air 
when  confined  by  extended  exposure  thereof  to  air  at  atmospheric  temperature 
and  thereby  increasing  it  to  the  necessary  volume  to  generate  auhstantially 
like  power  toUhin  another  cylinder  of  greater  cubical  contents  and  carrying 
such  re-heated  air  through  such  low  pressure  cylinder." 

While  the  drawings  in  the  patent  are  of  compound  compressed-air 
locomotives,  and  while  such  engines  are  especially  the  object  of  the 
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inventor,  nevertheless  the  claims  are  sufficiently  broad  and  the  specifica- 
tion sufficiently  explicit  to  embrace  a  method  of  operating  compound 
compressed-air  engines  of  any  character.  The  charge  of  infringement, 
however,  relates  to  and  is  confined  to  the  manufacture  by  the  Baldwin 
Locomotive  Works  and  use  by  Four  States  Coal  &  Coke  Company, 
of  compound  compressed-air  locomotives  of  the  type  which  appears 
in  the  drawings.  The  testimony  in  support  of  the  charge  is  restricted 
to  the  manufacture  and  use  of  such  locomotives.  The  controversy 
is  between  locomotives.  Therefore,  we  will  restrict  our  consideration, 
and,  should  we  find  the  patent  valid,  we  will  limit  our  decision,  to  the 
subject-matter  of  this  litigation,  which  extends  only  to  the  validity 
of  the  claims  of  the  patent  in  so  far  as  they  relate  to  the  method  dis- 
closed for  operating  compound  compressed-air  locomotives.  In  so  re- 
stricting our  consideration  and  decision,  we  follow  the  course  of  this 
court  in  Hagan  v.  Swindell,  204  Fed.  442,  122  C.  C.  A.  628,  where  a 
like  situation  developed. 

The  patent  deals  with  changes  in  temperature  and  the  development 
of  power  from  compressed  air.  Hodges'  invention,  if  such  it  be,  was 
a  contribution  to  an  art  in  which  compressed  air  is  used  as  a  motive 
power  under  certain  conditions.  Compressed  air  has  long,  been  used 
as  a  motive  power,  but  it  has  not  been  extensively  used  in  competi- 
tion with  steam  and  electricity,  because  of  its  lower  efficiency.  Its 
use,  however,  is  superior  to  that  of  electricity  or  steam  in  places  and 
under  conditions  where  there  is  risk  of  fire.  Therefore,  compressed- 
air  engines  are  chiefly  used  in  mines. 

Engines  in  which  air  and  steam  are  used  as  power  do  not  greatly 
differ  in  type.  Each  contains  a  boiler-like  receptacle  in  which  is 
stored  the  power  creating  medium  and  means  for  its  escape  into  a 
cylinder,  where,  by  expansion,  power  is  developed  and  transmitted  by 
pressure  to  a  movable  piston.  When  steam  or  compressed  air  is  used 
in  an  engine  with  a  single  cylinder,  it  but  imperfectly  performs  its 
work  because  it  is  but  partially  expanded,  and  the  exhaust  of  the  un- 
expanded  portion  carries  away  unused  power.  To  meet  this  waste, 
there  developed  the  principle  of  multiple  expansion,  that  is,  expansion 
of  the  whole  medium  in  two  or  more  cylinders,  which  include  at  least 
an  expansion  in  one  cylinder  imder  high  pressure  and  the  expansion 
of  what  is  left  in  another  and  a  larger  cylinder  under  low  pressure. 

While  power  from  both  steam  and  compressed  air  was  obtained  by 
expansion  in  similarly  constructed  machines,  there  was  one  phenome- 
non developed  in  the  expansion  of  compressed  air,  which  is  not  present 
in  the  expansion  of  steam.  When  compressed  air  at  atmospheric  tem- 
perature of  60  degrees  F.  leaves  the  tank  and  enters  the  first  or  the 
high  pressure  cylinder  at  a  pressure  of  about  250  pounds,  there  occurs 
upon  expansion  a  drop  in  temperature  of  about  280  degrees  F.,  which 
produces  the  intense  cold  of  minus  220  degrees  F.  At  this  tempera- 
ture, the  moisture  in  the  air  freezes,  the  lubricants  stiffen,  the  machine 
stops,  and  the  residuum  of  power  remaining  inert  in  the  air  is  lost. 
It  was  known  that  by  re-heating  the  compressed  air,  its  power  could 
be  regenerated,  and  by  re-expanding  the  regenerated  compressed  air 
in  a  low  pressure  cylinder  there  could  be  obtained  from  the  second 
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expansion  a  power  about  equal  to  that  developed  by  the  first,  result- 
ing, in  a  transmission  of  equal  power  to  the  piston  in  each  cylinder. 
The  problem  was  how  to  re-heat  the  partially  expanded  compressed  air 
and  thereby  restore  activity  to  its  latent  power. 

Without  reviewing  the  efforts  to  solve  this  problem,  it  is  sufficient 
to  say  that  it  appears  that  until  the  invention  of  Hodges,  it  had  not  been 
solved  in  so  far  as  it  related  to  movable  compressed-air  engines  or 
locomotives.  Hodges  claims  to  have  solved  the  problem  by  making  the 
discovery  that  there  existed  in  the  open  air  at  any  temperature,  suffi- 
cient heat  to  restore  the  temperature  of  partially  expanded  compressed 
air  to  nearly  that  of  its  original  temperature,  from  which  another  and 
practically  equal  amount  of  power  is  developed  upon  a  second  expan- 
sion, without  reducing  it  to  the  prohibitively  low  temperature  limit. 
In  other  words,  he  employed  the  common  element  of  air  as  the  medium 
by  which  to  re-heat  the  chilled  expanded  air,  and  to  restore  its  thermal 
efficiency.  It  is  admitted  that  this  was  the  thing  accomplished,  but 
it  is  vigorously  denied  that  in  it  lies  invention.  Whether  the  discovery 
that  air  contains  sufficient  heat  to  restore  warmth  to  inert  compressed 
air,  thereby  restoring  or  rehabilitating  its  power,  constitutes  invention, 
depends  upon  a  study  of  thermo-dynamics,  which  though  learnedly  pur- 
sued in  the  testimony  and  briefs,  cannot  be  indulged  in  an  opinion. 

There  is  much  confusion  concerning  what  was  known  in  the  arts  in 
which  heat  is  employed  as  an  agency  or  force,  of  precisely  what  Hodges' 
invention  or  discovery  consists,  and  to  what  art  it  belongs.  There- 
fore, it  is  necessary  to  trace,  in  the  briefest  possible  way,  the  forces 
of  nature,  the  laws  of  physics  jand  the  teachings  of  science  which  have 
been  employed  in  the  development  of  this  and  allied  arts. 

When  Hodges  and  others  approached  the  problem  of  obtaining 
power  from  compressed  air,  there  were  certain  principles  of  dynamics 
and  physics  open  to  them  all.  It  was  known  that  heat  is  a  force  of 
nature  and  a  source  of  power ;  that  compression  of  air  produces  molec- 
ular motion  which  in  turn  produces  heat;  that  when  compressed  air 
is  expanded,  heat  is  released  and  converted  into  power,  and  that  by 
the  withdrawal  of  heat,  the  air  becomes  cold.  Science  imprisoned  this 
known  force  in  cylinders,  provided  for  its  liberation  by  expansion 
against  movable  pistons,  and  thereby  gathered  from  heat  the  power 
it  was  known  to  contain. 

It  was  known  to  all  that  air,  when  not  under  pressure,  contains  heat, 
and  that  it  contains  some  heat  however  low  the  temperature,  and  that 
the  cheapest  of  all  gases  as  a  heating  medium  is  air,  because  it  pos- 
sesses heat  without  cost  and  is  free  to  all.  It  was  also  common  knowl- 
edge that  a  cold  body  extracts  heat  from  its  warmer  surrounding  medi- 
um whatever  that  may  be,  and  conversely,  in  this  devolution,  the  warm 
body  is  made  cold.  This  is  due  to  the  transfer  of  thermal  units  from 
one  to  the  other.  It  was  known  as  a  scientific  fact,  as  before  stated, 
that  compressed  air  becomes  cold  when  its  heat  units  are  withdrawn 
by  expansion,  and  that  it  loses  its  thermal  efficiency  and  is  no  longer 
a  source  of  power  until  heat  units  are  restored  to  it  in  some  way  or 
other,  and  that  when  heat  is  restored,  compressed  air  regains  a  part 
of  its  efficiency,  ready  to  be  exerted  upon  further  expansion.    Know- 
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ing  this,  science  provided  compound  cylinders,  that  is,  two  cylinders, 
in  the  first  to  expand  compressed  air  under  high  pressure,  and  then 
when  re-heated,  to  expand  in  the  second  the  compressed  air  under  low- 
ered pressure,  differentiating  the  sizes  of  the  cylinders  to  the  volume 
of  expansion  intended. 

These  were  things  well  known  in  thermo-dynamics,  in  physics  and 
in  science,  and  constituted  forces  and  laws  free  to  be  adopted  and 
developed  by  every  one.  The  problem  in  the  use  of  these  forces  and 
in  the  application  of  these  principles,  consisted  in  finding  a  practicable 
and  economical  medium  by  which  compressed  air  after  expansion  in 
the  high  pressure  cylinder  might  be  re-heated  so  as  to  restore  to  it 
an  equal  amount  of  thermal  energy  when  expanded  in  the  low  pres- 
sure cylinder.  To  accomplish  this,  many  theories  were  evolved  and 
media  employed.  Water  was  known  to  contain  heat  units  in  large 
number  and  was  used  to  re-heat  the  air  in  interheaters  between  the 
cylinders,  but  not  with  entire  success.  Other  sources  of  heat  were 
used.  Hodges  found  that  it  was  practicable  to  utilize  the  heat  in  the 
surrounding  atmosphere  as  the  medium  to  restore  to  compressed  air 
after  expansion  in  a  high  pressure  cylinder  its  lost  heat  to  a  tempera- 
ture nearly  equal  to  its  original  temperature,  and  by  the  restoration 
of  this  quantity  of  heat,  to  develop  by  a  second  expansion  a  power 
practically  equal  to  that  originally  developed,  without  reducing  the  tem- 
perature in  either  cylinder  so  low  as  to  cause  the  freezing  of  moisture 
and  the  stiffening  of  the  lubricants  in  the  machine.  It  is  in  this  and 
in  this  only  that  the  discovery  of  Hodges  lies. 

Hodges'  patent  is  for  a  method  defined  to  consist  of  three  stages. 
The  first  is  expansion  of  compressed  air  under  high  pressure  until  its 
temperature  has  fallen  materially  below  that  of  the  atmosphere  and  not 
low  enough  to  cause  difficulty  with  ice  or  stiffened  lubrication ;  second, 
heating  the  compressed  air  expelled  from  the  high  pressure  cylinder  in 
a  chamber  known  as  an  interheater  or  re-heater  by  simple  exposure 
to  the  surrounding  atmospheric  air;  third,  subsequently  expanding 
in  a  second  cylinder  the  re-heated  compressed  air. 

Expansion  in  one  cylinder  and  re-expansion  in  a  second  was  com- 
mon in  all  multiple  expansion  engines,  and  was  old.  It  is  the  second 
step,  namely  employing  the  heat  in  the  air  at  atmospheric  ten^erature 
as  the  medium  by  which  to  restore  to  compressed  air  the  heat  ex- 
hausted by  expansion  in  the  first  cylinder,  that  constitutes  Hodges' 
claim  to  discovery.  This  seems  very  simple,  but  not  until  we  have 
looked  into  the  art  to  which  this  invention  directly  relates  can  we 
see  how  novel  and  valuable  his  discovery  was,  and  how  difficult  and 
imperfect  were  the  attempts  of  others  to  solve  the  problem  by  other 
means. 

The  art  to  which  Hodges'  inyention  directly  relates  is  a  very  narrow 
and  limited  one  in  point  of  development,  though  scwnewhat  extended 
in  point  of  duration.  Compressed-air  locomotives  have  been  in  exist- 
ence for  over  thirty  years,  but  it  is  conclusively  shown  that  no  com- 
pressed-air locomotive  constructed  prior  to  Hodges'  invention  has  been 
a  mechanical  and  commercial  success.  The  early  locomotives  contained 
but  one  cylinder.    The  power  derived  from  the  cwnpressed  air  was 
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about  half  of  the  power  it  contained.  The  next  type  of  locomotive 
was  equipped  with  compound  cylinders  after  the  manner  of  steam  loco- 
motives. In  the  locomotive  of  this  construction,  the  second  or  low 
pressure  cylinder  developed  only  a  power  equivalent  to  the  heat  con- 
tained in  compressed  air  after  it  was  chilled  by  expansion  in  the  first 
or  high  pressure  cylinder,  unless  artificially  heated  at  a  cost  and  un- 
der conditions  that  permitted  it.  By  Hodges'  method,  to  be  employed 
in  engines  of  compound  cylinder  construction,  the  re-heating  of  the 
compressed  air  in  its  transit  from  one  cylinder  to  the  other,  and  the 
expansion  of  the  re-heated  air  in  the  low  pressure  cylinder  on  one 
side  of  the  engine,  developed  power  equal  to  that  exerted  by  the  ex- 
pansion in  the  high  pressure  cylinder  on  the  other  side,  and  transmitted 
to  the  piston  on  each  side  about  equal  power.  This  produced  results 
not  theretofore  attained.  First,  it  obtained  all  the  power  from  the 
original  heat,  and  second,  it  obtained  power  from  the  heat  restored, 
and  third,  it  obained  an  equality  of  power  transmitted  to  the  pistons 
and  thereby  to  the  wheels  on  each  side  of  the  locomotive,  and  fourth, 
it  obtained  it  without  fuel  cost.  It  is  not  denied  that  these  are  things 
accomplished  by  the  thing  which  Hodges  says  he  discovered.  The  best 
proof  of  it  is  that  the  manufacturing  defendant  adopted  that  thing, 
and  in  its  application  produced  an  engine  superior  to  any  it  had  there- 
tofore produced. 

It  is  contended  by  the  defendants  in  this  regard  that  the  use  of  air 
as  a  heating  medium  for  chilled  compressed  air  is  not  invention,  and 
second,  at  all  events,  Hodges  was  anticipated  in  its  use  by  prior  pat- 
ents. 

Upon  the  point  of  discovery  or  invention,  we  are  satisfied  that  if 
Hodges  was  first  to  employ  air  as  a  re-heating  medium  in  this  art,  it 
constitutes  invention.  It  was  known  to  science  and  in  the  art  that  one 
cubic  foot  of  water  at  a  given  temperature  has  3,390  times  the  heat- 
ing capacity  of  a  cubic  foot  of  air  at  the  same  temperature.  Water, 
therefore,  was  early  used  as  a  re-heating  medium,  but  water,  either 
at  normal  or  at  artificially  raised  temperatures,  would  freeze  when 
brought  in  contact  with  expanded  air,  and  thereafter  would  be  useless 
unless  heat  was  restored  to  it.  The  transmission  of  heat  by  water  was 
altogether  impracticable  upon  compressed  air  locomotives  used  in  mines, 
because  of  the  risk  of  fire,  and  impracticable  when  used  upon  locomo- 
tives out  of  mines  because  of  the  necessity  and  cost  of  supplying  heat 
by  artificial  means.  When  it  was  known  that  a  cubic  foot  of  water 
contained  3,390  more  units  of  heat  than  one  cubic  foot  of  air  at  the 
same  temperature,  or  that  3,390  cubic  feet  of  air  would  supply  only 
the  same  heat  as  one  cubic  foot  of  water,  it  required  an  imagination 
amounting  to  audacity  to  conceive  that  air  at  atmospheric  temperature 
passing  over  pipes  containing  compressed  air  at  temperature  of  220 
degrees  below  zero,  would  transmit  to  the  cold  air  enough  heat  to 
bring  it  up  to  60  degrees  above  zero  or  normal  temperature.  Yet 
such  is  the  fact,  and  this  is  the  fact  that  Hodges  claims  to  have  dis- 
covered, and  after  his  discovery  it  is  the  fact  employed  by  the  defend- 
ant in  reconstructing  the  theory  upon  which  it  now  builds  its  com- 
pressed-air locomotives. 
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Without  further  discussion,  we  are  clearly  of  opinion  that  as  a  re- 
heating medium  to  be  used  on  the  interheater  of  a  compressed-air  loco- 
motive, air  and  water  are  not  equivalents,  and  that  the  adaptation  of 
air  as  a  re-heating  medium  upon  compressed-air  locomotives  was  novel, 
immensely  useful,  and  constitutes  invention. 

The  next  question  is,  whether,  in  view^  of  the  prior  art,  Hodges  can 
be  credited  with  this  discovery  and  whether  in  a  method  employing 
it  with  other  steps,  there  is  patentable  invention.  This  raises  the  de- 
fense of  anticipation. 

When  this  defense  was  reached,  there  arose  a  sharp  controversy  as 
to  the  art  to  which  the  alleged  invention  of  Hodges  belongs.  The 
complainant  contended  that  Hodges'  invention  is  included  only  in 
that  branch  of  thermo-dynamics  which  has  to  do  with  the  motion  of 
bodies  and  the  creation  of  power  by  heat.  The  defendants  contended 
that  Hodges'  invention  is  within  any  art  which  has  to  do  with  the 
mechanical  action,  uses  and  relation  of  heat,  and  is  not  restricted  to  an 
art  in  which  heat  is  employed  as  a  power. 

In  support  of  their  defense  of  anticipation,  the  defendants  cited  ten 
patents,  all  of  which,  it  is  claimed,  are  within  the  art  to  which  Hodges' 
discovery  directly  relates.  We  are  rather  inclined  to  subscribe  to  the 
contention  of  the  complainant  that  the  patents  cited  belong  to  four 
arts,  in  which  the  patents  may  be  grouped  as  follows : 

First :  The  art  of  cooling  internal  combustion  engines.  In  this  art  is 
Worthington  Patent  No.  917,232.  This  patent  provides  a  system  of 
cooling  a  combustion  engine  by  directing  against  it  a  current  of  air 
of  a  lower  temperature  than  that  of  the  super-heated  engine.  There 
is  here  no  suggestion  of  the  transmission  of  heat  units  to  supply  power 
by  expansion  of  compressed  air.  Therefore,  this  art  has  no  relation 
to  the  art  to  which  Hodges'  invention  belongs. 

Second :  The  art  of  generating  power  by  means  of  vaporized  liquids. 
To  this  art  belongs  the  Geisenberger  and  Cherpit  British  Patent  No. 
3,056  of  1871.  This  patent  is  concerned  with  an  elaborate  system  for 
vaporizing  liquids,  using  the  vapors  to  do  work  in  cylinders  and  then 
condensing  the  vapors  in  a  closed  system.  We  see  no  bearing  of  this 
invention  upon  the  invention  of  Hodges. 

Third:  The  art  of  refrigeration,  within  which  are  the  following 
patents:  Smith,  No.  596,386;  Hill,  No.  244,601;  Dickerson,  No.  655,- 
148;   Palmer,  No.  344,006. 

Fourth :  The  art  of  generating  power  by  compressed  air,  in  which 
Hodges'  patent  directly  belongs,  and  in  which  fall  the  following  pat- 
ents: Reynolds  &  Haupt,  No.  222,950;  Bushnell,  No.  137,889;  Nutty, 
No.  745,373;  Rix,  No.  605,187. 

Compressed  air  was  used  in  both  the  refrigerating  art  and  in  the  art 
of  generating  power.  The  theory  in  which  it  was  used  in  the  former 
is  diametrically  opposite  to  the  theory  of  its  use  in  the  latter.  In  re- 
frigeration, a  warm  body  is  made  cold  by  bringing  a  cold  agency  in 
contact  with  it  and  withdrawing  its  heat.  Therefore,  in  refrigeration, 
compressed  air  was  initially  made  as  cold  as  possible.  In  the  pro- 
duction of  power  from  heat,  a  cold  element  is  made  warm  by  bring- 
ing a  warm  agency  in  contact  with  it  and  transferring  to  it  its  heat. 
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Therefore,  the  compressed  air  is  initially  made  as  warm  as  possible. 
In  each  instance  there  is  thermal  conductivity.  This  is  a  quality  of 
heat  free  to  be  employed  in  different  arts,  but  when  used  in  different 
arts,  by  different  means  and  for  different  purposes,  this  one  force  of 
nature  does  not  make  all  arts  akin. 

The  differences  in  the  last  two  mentioned  arts  are  clearly  pointed  out 
in  the  testimony  of  Professor  Charles  E.  Lucke.  These  differences  we 
consider  fundamental,  and  were  it  not  for  the  especial  attention  given 
to  two  patents  in  the  refrigerating  art,  cited  by  counsel  and  considered 
with  controlling  effect  by  the  District  Court,  we  would  not  be  inclined 
to  discuss  the  question  whether  Hodges'  invention  was  anticipated  by 
references  to  the  refrigerating  art. 

These  two  patents  are  the  Smith  and  Hill  patents  before  cited,  grant- 
ed for  "Apparatus  for  Cooling  and  Refrigerating,"  and  in  principle 
are  sufficiently  alike  to  be  considered  together.  The  object  of  these 
patents  is  refrigeration,  which  is  accomplished  by  utilizing  the  cooling 
effect  of  expanded  air.  The  apparatus  in  principle  is  similar  to  the 
ordinary  compound  compressed-air  engine,  including  a  re-heater.  In 
the  system  employed,  the  expanded  and  chilled  air  from  one  cylinder 
is  utilized  to  chill  the  air  of  the  refrigerating  chamber,  and  this  action 
is  repeated  through  the  other  cylinder  or  cooler  to  increase  the  cool- 
ing action  in  the  chamber,  after  which  the  working  air  is  returned 
through  the  re-heater  to  the  compressing  engine  for  use  through  the 
same  cycle.  In  this  process  there  was  developed  and  obtained  a  modi- 
cum of  power  used  simply  to  supplement  the  power  of  the  steam  com- 
pressors, which  is  testified  to  be  about  one  per  cent.  The  EHstrict 
Court  was  impressed  by  the  disclosures  of  these  two  patents  for  re- 
frigerating apparatus,  which  developed  an  element  of  power,  small 
though  it  was,  and  in  his  opinion  the  learned  District  Judge  said : 

"Moreover,  in  the  Smith  and  Hill  patents,  there  is  the  stated  object  of  ob- 
taining additional  worlc  from  compressed  air  by  raising  its  temperature. 
While  the  amount  of  power  produced  in  the  Smith  and  Hill  apparatus  would 
perhaps  be  negligible  as  an  effective  sole  means  of  producing  power,  yet  this 
is  a  difference  of  degree  and  not  of  principle." 

The  controlling  theory  of  the  Smith  and  Hill  apparatus  is  refrigera- 
tion, produced  by  the  cooling  effect  of  expanded  compressed  air.  We 
admit,  as  we  must,  that  in  performing  the  refrigerating  function,  the 
apparatus  of  the  patents  develop  about  one  per  cent,  of  power,  and 
agree  with  the  conclusion  of  the  learned  District  Judge  "that  the 
amount  of  power  produced  in  the  Smith  and  Hill  apparatus  would  per- 
haps be  negligible  as  an  effective  sole  means  of  producing  power." 
We  feel,  however,  that  although  in  these  patents  there  was  present  the 
nebula  of  Hodges'  idea,  they  did  not  disclose  to  Hodges  or  to  the  art 
that  the  same  means  would  be  effective  as  the  sole  means  to  produce 
power  in  a  compound  compressed-air  locomotive,  and  did  not  teach 
the  art  that  in  a  compound  compressed-air  system,  the  surrounding 
atmosphere  is  a  sufficient  re-heating  medium  to  raise  the  expanded  and 
chilled  working  air  back  practically  to  its  normal  temperature,  and 
thereby  develop  at  least  fifty  per  cent,  of  power. 
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It  does  not  appear  that  the  refrigerating  apparatus  of  Smith  and 
Hill  were  ever  in  use,  and  the  Smi3i  and  Hill  patents  are  employed 
merely  as  paper  anticipations  of  the  patent  in  suit  If  the  disclosure 
made  by  Hill  in  1881  that  some  power  could  be  derived  from  the  use  of 
an  interheater  such  as  he  employed,  and  if  the  disclosure  made  by 
Smith  in  1897  with  respect  to  the  negligible  quantity  of  power  devel- 
oped in  an  interheater  such  as  he  used,  were  disclosures  of  value  or 
disclosures  at  all,  we  believe  that  those  who  then  and  ever  since  have 
been  working  upon  the  problem  would  have  used  them  in  its  solution. 
We  are  of  opinion  that  Hodges'  invention  was  not  anticipated  by  the 
Smith  and  Hill  patents. 

There  are  four  patents  in  the  art  to  which  the  invention  of  Hodges, 
without  question,  directly  belongs.  The  first  is  the  invention  of  Nutty, 
which  includes  a  re-heater,  but  in  the  performance  of  its  function,  the 
air  is  artificially  heated.  This  distinguishes  Nutty's  invention  from 
Hodges'  for  reasons  that  are  too  obvious  to  discuss. 

The  Bushnell  patent  is  for  compressed  air  motors.  The  mventor 
utilized  a  part  of  the  power  developed  by  the  motor  to  operate  an  au* 
pump,  and  so  provided  hot  compressed  air  which  he  injected  into  the 
escape  from  the  compressed-air  engine  to  melt  away  the  frost  and  ice. 
There  is  no  similarity  between  this  invention  and  the  invention  of  the 
patent  in  suit. 

The  invention  of  Reynolds  and  Haupt  relates  to  a  pneiunatic  motor 
"for  driving  locomotive  engines  or  carriages  on  tramways."  The  in- 
vention includes  an  interheater.  The  heating  medium  was  hot  water, 
heated  of  course  at  the  cost  of  fuel,  and  to  be  re-heated  when  chilled 
or  frozen  by  the  transfer  of  its  heat  units  to  the  compressed  air.  This 
invention  did  not  anticipate  Hodges. 

The  patent  of  Rix  is  for  a  pneumatic  pumping  engine.  It  is  a  sta- 
tionary engine,  and  discloses  the  customary  multiple  expansion  cylin- 
ders and  an  interheater.  The  re-heating  medium  employed  by  Rix  is 
water  at  normal  temperature.  As  the  water  is  pumped  it  passes  through 
the  re-heater,  and  the  heat  from  the  flowing  water  is  transmitted  to 
the  chilled  compressed  air,  and  raises  its  temperature  to  the  proper 
degree  for  re-expansion.  Water  as  a  re-heating  medium  upon  a  sta- 
tionary pump  is  an  entirely  different  thing  from  water  used  for  that 
purpose  on  a  moving  engine,  thereby  distinguishing  this  patent  from 
Reynolds  and  Haupt.  Water  is  used  upon  this  stationary  engine  in 
the  same  way,  and  certainly  with  the  same  object  and  result  attained 
by  Hodges  by  the  use  of  air.  It  is  claimed  by  the  defendants  that 
water  is  an  equivalent  of  air  when  employed  as  a  medium  to  raise  the 
temperature  of  compressed  air,  without  regard  to  the  diflFerence  be- 
tween its  use  in  stationary  and  movable  engines,  and  therefore  the 
use  of  water  as  a  re-heating  medium  in  the  Rix  interheater  on  a  sta- 
tionary engine  is  an  anticipation  of  Hodges'  use  of  air  in  the  re-heater 
of  a  portable  engine.  We  recognize  that  water  is  a  successful  medium 
to  be  employed  in  a  re-heater  on  a  stationary  pumping  engine.  It 
does  not  have  to  be  heated  or  transported.  It  is  at  hand  and  may  be 
successfully  used  as  long  as  it  is  present  and  made  to  flow  at  its  normal 
temperature  over  the  chilled  parts. 
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But  this  contest  is  not  between  stationary  engines  and  portable  en- 
gines. It  is  between  locomotives,  and  we  desire  neither  to  express  an 
opinion  nor  suggest  a  doubt  concerning  the  equivalency  of  water  and 
air  as  heating  media  in  stationary  engines.  But  we  are  satisfied  that 
water  and  air  are  not  interchangeable  heating  media  on  moving  en- 
gines and  therefore  are  not  equivalents.  Water  has  to  be  brought  to 
the  engine  in  ever  renewed  quantities,  while  air  brings  itself  in  limit- 
less supply.  Water  will  freeze  unless  re-heated  or  replenished.  Air 
will  not  freeze,  and  as  long  as  it  moves  it  brings  fresh  heat  to  the 
point  of  contact.  We  are  therefore  of  opinion  that  the  invention  of 
the  patent  in  suit,  so  far  as  it  applies  to  locomotives  or  moving  en- 
gines, is  not  anticipated  by  the  Rix  invention. 

The  third  ground  of  the  invalidity  of  the  patent  in  suit  urged  by 
the  defendants,  is  that  the  method  set  forth  in  the  claims  was  in  pub- 
lic use  more  than  two  years  prior  to  the  filing  of  the  application  for 
letters  patent.  This  is  not  seriously  urged.  At  all  events,  it  is  not 
supported  by  the  testimony. 

[2]  The  remaining  defenses  grow  out  of  the  history  of  the  patent 
in  suit  and  of  another  patent  previously  granted  to  Hodges. 

Hodges'  prior  patent  No.  868.560  was  granted  on  October  IS,  1907, 
for  "Interheater  for  Compound  Compressed-Air  Engines."  The  prior 
patent  was  for  an  apparatus ;  the  patent  in  suit  is  for  a  method.  The 
prior  apparatus  patent  contained  five  claims  for  an  interheater,  four 
of  which  specified  means  for  drawing  a  current  of  atmospheric  air 
through  the  interheater.  These  five  claims  were  rejected  by  the  ex- 
aminer upon  reference  to  several  prior  patents  already  considered  in 
this  case,  namely  Reynolds  and  Haupt,  Nutty,  Palmer,  Dickerson, 
Geisenberger  and  Cherpit,  all  of  which  contained  the  mechanical  fea- 
ture of  an  interheater.  The  rejection  of  the  canceled  claims  was  af- 
firmed (Ml  appeal  by  the  Court  of  Appeals  for  the  District  of  Columbia. 
The  patent  was  eventually  granted  upon  claims  that  restricted  its 
scope  to  the  particular  mechanical  construction  disclosed  by  it.  With- 
in two  years  of  the  grant  of  the  apparatus  patent,  Hodges  applied 
for  and  was  granted  a  method  patent,  which  is  the  patent  in  suit.  It 
is  testified,  and  for  the  purpose  of  this  discussion  it  may  be  assumed 
to  have  been  proven,  that  claims  1  and  4  of  the  method  patent  em- 
brace the  disclosures  of  the  rejected  claims  1  to  5  of  the  apparatus 
patent,  in  so  far  as  they  relate  to  the  function  and  operation  of  the 
apparatus  of  that  patent.  It  is  contended  by  the  defendants  that  claims 
1  and  4  of  the  patent  in  suit  are  invalid  because  they  are  coextensive 
with  the  rejected  claims  1  to  5  of  the  prior  apparatus  patent,  and  be- 
cause the  method  set  forth  in  these  claims  is  only  the  necessary  method 
of  operation  of  the  apparatus  disclosed  in  that  patent.  In  other  words, 
it  is  contended  that  the  adjudication  of  the  claims  in  the  apparatus 
patent  makes  invalid  similar  claims  in  a  method  patent  subsequently 
granted,  and  that  after  the  adjudication  upon  the  claims  of  the  ap- 
paratus patent,  the  defendant  was  estopped  to  apply  for  and  the  Pat- 
ent Office  was  without  power  to  allow,  similar  claims  in  a  method 
patent. 
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It  is  further  urged  by  the  defendants  that  the  grant  of  the  method 
patent,  which  is  the  patent  in  suit,  was  made  by  the  Patent  Office  with- 
out knowledge  of  the  proceedings  and  adjudication  respecting,  the  prior 
apparatus  patent.    This,  we  think,  is  successfully  controverted. 

As  stated  by  the  District  Judge,  it  is  a  well  established  principle 
that  a  patent  for  "an  apparatus  in  which  a  new  method  is  employed 
does  not  preclude  the  patentee  from  later  obtaining  a  method  patent 
for  the  process."  This  principle  has  been  distinctly  announced  by  the 
Supreme  Court  in  Steinmetz  v.  Allen,  192  U.  S.  543,  561,  24  Sup.  Ct 
416,  422  (48  L.  Ed.  555),  in  which  the  court  said: 

"If  the  classification  of  the  statute  makes  a  distinction  between  the  different 
kinds  of  inventions — between  a  process  and  an  apparatus — and  requires  or 
permits  a  separate  application  for  each,  it  would  seem  to  foUow  irresistably 
that  an  application  and  patent  for  one  would  not  preclude  an  application  and 
patent  for  the  other,  and  the  order  of  the  appUcation  would  not  aftect  the 
right  which  the  law  confers." 

In  the  case  of  Leeds  &  Catlin  v.  Victor  Talking  Machine  Company, 
213  U.  S.  301,  318,  29  Sup.  Ct.  495,  500  (53  L.  Ed.  805),  the  Supreme 
Court  expressed  itself: 

"A  process  and  an  apparatus  by  which  it  is  performed  are  distinct  thin^. 
They  may  be  found  in  one  patent ;  they  may  be  made  the  subject  of  different 
patents.  So  may  other  dependent  and  related  inventions.  If  patented  sep- 
arately, a  foreign  patent  for  either  would  not  affect  the  other." 

While  the  District  Court  recognized  this  to  be  the  law,  it  neverthe- 
less felt  bound  by  the  adjudication  of  the  Court  of  Appeals  for  the 
District  of  Columbia  in  affirming  the  rejection  and  cancellation  of 
what  may  be  termed  the  method  claims  in  the  Hodges'  apparatus  pat- 
ent. But  that  adjudication  related  to  claims  for  an  apparatus  patent. 
Whatever  might  be  gathered  by  reflection  from  the  opinion  of  that 
court  as  to  what  it  would  do  with  similar  claims  in  a  method  patent, 
its  decision  did  not  extend  to  a  method  patent  The  method  patent 
was  granted,  it  is  testified  and  we  must  assume,  with  full  knowledge 
on  the  part  of  the  Patent  Office  of  the  litigation  and  decisions  con- 
cerning the  apparatus  patent.  As  an  inventor  is  entitled  to  apply  for 
both  a  machine  patent  and  a  method  patent,  the  Patent  Office  has 
power  to  grant  both,  if  in  both  there  is  disclosed  patentable  invention. 

The  first  appearance  in  court  of  the  Hodges'  method  patent  was  in 
the  District  Court  seeking  construction  of  its  own  terms.  We  think 
its  terms  should  have  been  construed  without  regard  to  the  considera- 
tion given  to  similar  terms  contained  in  an  application  for  another  pat- 
ent for  a  different  thing,  and  are  therefore  of  opinion  that  claims  1 
and  4  of  the  patent  in  suit  are  not  controlled  or  made  invalid  by  the 
procedure  and  decisions  respecting  claims  1  to  5  in  the  prior  patent 
of  the  same  inventor. 

We  hold  that  claims  1  and  4  of  Hodges'  patent  No.  953,334,  for 
method  of  operating  compound  compressed-air  engines,  are  valid  in 
so  far  as  that  method  is  employed  upon  locomotives,  and  that  the  same 
are  infringed  by  the  locwnotive  of  the  defendants. 

The  decree  below  is  reversed. 
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(226  Fed.  201)  ,  «^^™, 

In  re  SCOTT. 

RUH  V.  SCOTT. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    July  26,  1915.) 

No.  2075. 

Bankbuptoy  ^=>403 — ^Death  of  Bankrupt — Allowance  to  Widow — Assign- 
ment. 

The  right  of  the  widow  of  a  bankrupt,  under  Bankr.  Act  July  1,  1898, 
c  541,  §  8,  30  Stat  549  (Comp.  St.  1913,  $  9592),  to  any  allowance  which 
upon  his  death  she  was  entitled  to  receive  from  his  estate  under  the  law 
of  the  state  of  his  residence,  was  not  affected  by  his  assignment  for  the 
benellt  of  creditors  within  four  months  of  his  adjudication,  since,  the  as- 
signment being  absolutely  void,  the  trustee  took  title  from  the  debtor  as 
if  the  assignment  had  never  been  made. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent  Dig.  S  217;  Dec. 
Dig.  <S=5>403.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  Illinois;  J.  Otis  Humphrey, 
Judge. 

In  the  matter  of  Charles  M.  Scott,  bankrupt.  Petition  by  widow  of 
bankrupt  for  the  allowance  of  a  widow's  award  granted,  and  R.  B. 
Ruh,  trustee,  appeals.    Affirmed. 

Alonzo  Hoff,  of  Springfield,  111.,  for  appellant 
H.  M.  Murray,  for  appellee. 

Before  BAKER  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Charles  M.  Scott,  merchant,  citizen  of 
Illinois,  on  March  21,  1911,  executed  to  one  Farwell,  as  trustee,  a 
deed  of  general  assignment  of  his  property  for  the  benefit  of  his  cred- 
itors. On  May  3,  1911,  Scott  was  adjudged  a  bankrupt  Assignee 
Farwell  surrendered  the  estate  to  the  trustee  in  bankruptcy.  Before 
the  proceeds  were  distributed  to  creditors,  Scott  died,  and  his  widow, 
appellee  herein,  under  section  8  of  the  Bankruptcy  Act,  petitioned  the 
court  for  an  allowance  of  a  "widow*s  award"  according  to  the  statutes 
of  Illinois.    This  was  granted,  and  the  trustee  appeals. 

Hull  V.  Dicks,  235  U.  S.  584,  35  Sup.  Ct.  152,  59  L.  Ed.  372,  is  au- 
thority for  sustaining  the  award  unless  Scott's  assignment  for  the  ben- 
efit of  creditors  maSkes  a  difference.  But  the  Bankruptcy  Act  is  of 
national  scope  and  paramount  authority.  True,  a  general  assignment 
for  the  benefit  of  creditors  is  not  forbidden.  It  is  an  act  of  bank- 
ruptcy, regardless  of  solvency ;  but  neither  the  debtor  nor  his  creditors 
are  bound  thereupon  to  resort  to  the  national  courts.  And  so,  pend- 
ing a  petition  in  bankruptcy  within  the  succeeding  four  months,  the 
assignment  may  be  said  to  be  only  voidable ;  but  the  mcwnent  national 
jurisdiction  attaches  the  assignment  is  absolutely  void,  no  one,  pending 
the  attachment  of  national  jurisdiction,  can  obtain  any  rights  through 
or  under  the  assignee,  who  stands,  not  as  a  purchaser,  but  only  as  the 
agent  of  the  debtor,  and  the  trustee  in  bankruptcy  takes  title  from  the 
debtor  under  the  act  the  same  as  if  the  assignment  had  never  been 
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made.     Collier  on  Bankruptcy,  §  70,  subd.  4;    Remington  on  Bank- 
ruptcy, §§  1606-1608;   West  Co.  v.  Lea,  174  U.  S.  590,  19  Sup.  Ct. 
836,  43  L.  Ed.  1098;   Bryan  v.  Bemheimer,  181  U.  S.  188,  21  Sup. 
Ct.  557,  45  L.  Ed.  814. 
The  order  is  affirmed. 


(227  Fed.  1022) 

SINGER  T.  LAMONT,  CORLISS  &  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  9,  1915^ 

No.  35. 

Patents  ^s>328 — ^Validitt  and  Infbingement — Coicbined  Cabton  and  Dis- 
play Device. 

The  Singer  patent,  No.  880,410,  for  a  combined  cartwi  and  display 
device,  held  not  anticipated,  valid,  and  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District 
Court,  Southern  District  of  New  York,  holding  a  certain  patent  valid 
and  infringed.  The  patent  is  No.  880,410,  granted  February  25,  1908, 
to  Joseph  B.  Singer  for  a  combined  carton  and  display  device.  The 
opinion  of  the  District  Court,  which  will  be  found  in  227  Fed.  462  and 
is  here  reprinted  in  full  holds  that  claims  2,  3,  and  4  are  infringed  by 
defendant's  device. 

MAYER,  District  Judge.  In  the  manufacture  of  paper  folding 
boxes,  the  practical  men  and  the  inventors  seem  to  have  worked  along 
two  general  lines,  somewhat  different,  although  by  the  nature  of  the 
art  necessarily  also  closely  related.  One  line  has  to  do  with  the  man- 
ufacture of  durable,  well-made  packages,  whose  sole  purpose  is  to 
contain  contents,  while  the  other  has  to  do  with  packages,  which  shall 
not  only  be  efficient  as  containers,  but  which  also  will  display  the  ccm- 
tents  to  the  best  advantage,  and,  by  appropriate  words  or  illustration, 
attract  the  attention  of  the  customer. 

Singer,  who  seems  to  have  spent  his  business  life  in  the  printing 
and  folding  box  business,  was  a  salesman  in  the  employ  of  the  Nevins- 
Church  Press  when  he  made  the  invention  in  suit.  In  1906  an  offi- 
cial of  one  of  the  concerns  which  was  a  customer  of  Singer's  em- 
ployer told  Singer  that  a  more  satisfactory  display  box  was  needed 
than  Singer  was  then  selling,  and,  after  consultation  with  his  princi- 
pal. Singer  undertook  the  effort  of  creating  an  improved  form  of 
box  which  should  have  the  combined  advantages  of  efficiency  as  a  con- 
tainer and  adaptability  as  a  display  medium. 

Singer  filed  his  application  on  November  13,  1906,  and  letters  pat- 
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ent  were  issued  to  him  on  February  25,  1908.  In  1909  and  1910 
Singer  was  in  the  employ  of  the  Lord  Baltimore  Press,  the  acknowl- 
edged real  defendant  in  this  suit,  and  during  those  years,  and  up  to 
July,  1911,  the  Lord  Baltimore  Press  paid  Smger  royalties  under  the 
license  which  he  had  granted  to  them.  The  defendant's  box  is  a 
clear  infringement,  and  that  the  Lord  Baltimore  Press  realized  the  com- 
mercial value  of  the  Singer  device  is  demonstrated  by  its  manufacture 
thereof  since  1911. 

This  seemingly  simple  device  has  become  from  the  start  a  marked 
commercial  success,  and  Singer  has  now  branched  out  as  a  manu- 
facturer. Beginning  with  the  sale  of  about  105,000  boxes  for  the  two 
years  1906  and  190/,  the  Singer  box  attained  an  aggregate  output  of 
about  1,000,000  boxes  for  the  years  1910  and  1911,  and  since  then 
the  sales  have  run  to  something  over  400,000  boxes  each  year. 

The  reason  for  this  success  is  apparent  from  an  inspection  of  the 
commercial  box,  which,  for  its  purposes,  is  clearly  superior  to  any 
of  its  predecessors,  and  such  is  doubtless  the  opinion  of  the  Lord  Balti- 
more Press,  as  is  evidenced  by  its  conduct.  Such  must  also  be  the 
view  of  the  imposing  array  of  merchants  of  small  wares,  from  choco- 
lates to  shaving  brushes,  for  whom  Singer  makes  these  boxes,  and 
whose  names  and  products  have  become  familiar  to  us,  when,  after 
a  weary  day,  we  read  the  signs  in  the  cars  or  watch  the  changing 
electric  lighted  figures  on  the  roofs  of  the  illuminated  pathway. 

What  Singer  did  seems  simple  enough  now.  "My  invention,"  he 
said,  "has  for  its  object  a  combined  carton  and  display  device,  which 
may  be  used  to  contain  packages  of  goods  for  shipment,  and  which 
may  also  be  used  on  the  counter  by  ^e  retailer  to  display  the  goods 
attractively.  To  this  end,  it  is  desirable  that  the  combined  carton  and 
display  device  be  sufficiently  strong  to  permit  the  safe  handling  of  the 
carton  and  its  contents,  even  though  the  weight  be  considerable ;  also 
that  the  carton  will,  when  opened,  present  an  attractive  appearance, 
with  considerable  space  for  the  reception  of  printing,  pictures,  or  ad- 
vertising matter.  It  is  also  desirable  that  this  advertising  matter  be 
so  located  on  the  carton  as  to  be  protected  from  injury  in  transit  or 
by  handling.  My  improved  carton  meets  these  requirements,  and  also 
is  so  constructed  that  all  the  display  printing  comes  on  one  side  of 
the  blank  from  which  the  carton  is  constructed.  This  permits  stock 
which  is  finished  on  one  side  only  to  be  used,  and  also  saves  printing 
on  more  than  one  side." 

The  claims  here  in  controversy  are : 

"2.  The  improved  carton  and  display  device  comprising  a  body  having 
folded  ends,  a  back  display  surface  hinged  to  said  body,  a  front  display 
surface  of  the  same  size  as  the  front  wall  of  the  carton  and  hinged  to  the 
upper  edge  of  the  said  front  wall,  and  wings  attached  to  the  said  front  dis- 
play surface  and  adapted  to  be  inserted  between  the  contents  of  the  carton 
and  the  ends  thereof  when  the  carton  is  folded  and  between  the  folded  portions 
of  the  ends  when  the  box  is  closed. 

"3.  The  improved  carton  and  display  device  provided  with  a  front  display 
surface  hinged  to  the  top  edge  of  the  front  of  the  box  and  a  tongue  on  the  end 
of  the  said  front  display  surface  to  hold  the  front  display  surface  when  in 
closed  position  by  passing  between  the  end  of  the  box  and  the  contents  thereof, 
and  to  hold  the  said  display  surface  paraUel  with  the  front  waU  of  the  box 
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when  In  open  position  by  passing  between  the  layers  of  cardboard  composing 
the  end  of  the  box. 

"4.  The  improved  carton  and  display  device  provided  with  a  ba<*  display 
surface  having  a  bracket  hinged  thereto,  and  with  a  front  display  surface 
having  hinged  thereto  a  tongue,  the  said  bracket  and  the  said  tcmgue  being 
adapted  to  pass  between  the  end  of  the  box  and  the  cwitents  thereof  to 
maintain  the  back  display  surface  and  the  front  display  surface  in  closed 
position/* 

Briefly  stated,  the  characteristics  of  the  Singer  box  are  that  it  can  be 
readily,  neatly,  and  securely  folded  so  as  to  protect  its  contents,  and, 
when  open,  it  displays  in  convenient  position  a  front  and  back  display 
surface.  By  one  printing  operation,  which  necessitates  glaze  (if  desired) 
on  only  one  side,  the  expense  which  would  attach  to  printing  by  two 
operations  is  manifestly  lessened. 

The  folding  box  with  display  surface  had  its  first  commercial  demon- 
stration, so  far  as  the  testimony  discloses,  in  the  Thayer  box,  designed 
by  John  F.  Carver,  of  that  firm,  in  1901,  and  placed  on  the  market  early 
in  January,  1902.  Some  doubt  is  suggested  as  to  the  accuracy  of  Car- 
ver's recollection,  because  of  a  difference  claimed  to  exist  between  the 
wings  of  the  back  surface  in  the  illustration  in  the  catalogue  produced 
by  Carver;  but  I  shall  take  Carver's  testimony  as  he  gave  it.  The 
Carver  or  Thayer  box,  however,  requires  two  printing  operations,  does 
not  close  tightly,  and  has  not  the  adaptable  front  surface  of  the  Singer, 
and,  in  addition,  has  a  rigid  rim  over  the  blank  space. 

A  Swiss  patent  issued  to  Seifenfabrik  Helvetia  and  Alphonse  Joseph 
Charpy,  dated  October  4,  1901,  if  construed  as  contended  by  defend- 
ant, is  probably  the  nearest  reference ;  but  this  patent  lacks  the  element 
of  the  tongue  or  wings  on  the  front  display  surface  adapted  to  pass 
between  the  end  of  the  box  and  its  contents  to  hold  the  surface  closed. 
Nothing  is  suggested  in  this  patent  as  to  a  display  surface,  and,  conced- 
edly,  printing  on  the  Swiss  box  could  not  be  done  in  one  operation. 

In  the  Webb  patent,  United  States  letters  No.  642,182,  dated  January 
30,  1900,  at  least  the  same  criticism  may  be  made.  In  the  Wilcox  pat- 
ent, United  States  letters  No.  615,417,  dated  December  6,  1898,  while 
the  six  outward  faces  could  be  printed  on  in  one  operation,  the  wings 
are  missing,  as  in  the  Swiss  patent. 

The  Davis  patent,  for  oyster  or  berry  pails,  United  States  letters  No. 
692,990,  dated  February  11,  1902,  had  for  its  special  object  the  forming 
of  **a  very  close  and  tight-fitting  top  for  the  pail,  to  prevent  the  con- 
tents from  leaking  or  spilling  out,"  and  is,  in  a  sense,  a  complicated 
structure  for  so  simple  an  art,  and  this  because  strengpth  and  tight  fit 
were  the  sole  objects  in  the  mind  of  the  inventor. 

Of  course,  as  has  often  been  pointed  out,  the  addition  or  omission  of 
an  element  in  a  combination  is  often  the  best  evidence  of  invention,  and 
has  frequently  been  the  test  of  a  high  order  of  invention.  In  a  seem- 
ingly easy  art  of  this  kind,  it  is  now  and  then  the  slight  change  which 
counts,  and  which  is  the  reason  for  the  commercial  success  over  prior 
paper  patents  or  theoretical  accomplishment. 

The  question  of  invention  is  close ;  but,  interpreting  the  prior  art  in 
its  most  favorable  light  for  defendant,  Singer  combined  the  little  odds 
and  ends,  until  he  made  an  ingenious  structure,  which  promptly  became 
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a  commercial  success,  because  its  advantages  were  plain  to  the  shrewd 
up-to-date  men,  who  use  boxes  of  this  general  character  for  their  mer- 
chandise. 

Some  emphasis  is  placed  by  defendant  on  the  use  of  the  word 
"parallel"  in  claim  3,  when  considered  in  its  accurate  geometrical  sense ; 
but  patentees  have  troubles  enough  with  words  without  whittling  too 
much,  and  the  position  of  the  display  surface  when  the  box  is  open  is 
"parallel"  witii  the  front  wall  for  the  purposes  of  the  claim. 

It  will  be  understood,  of  course,  that  I  am  not  passing  on  the  scope 
of  the  claims,  for  I  am  not  troubled  by  any  question  of  infringement. 
What  I  do  decide  is  that  the  claims  are  valid. 

I  may  say,  in  conclusion,  that  the  fair  and  brief  fashion  in  which  the 
suit  was  tried,  within  the  limits  of  its  real  issues,  together  with  the 
helpful  illustrations  of  the  two  capable  young  experts,  furnished  an  apt 
example  of  the  advantage,  in  time  and  expense,  of  open  court  hearings 
in  controversies  as  to  simple  constructions. 

Complainant  may  have  the  usual  decree^ 

Johnson  &  Galston,  of  New  York  City  (C.  G.  Galston,  of  New  York 
City,  of  counsel),  for  appellant. 
C.  P.  Goepel,  of  New  York  City,  for  appellee. 

Before  LACOMBE,  WARD  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  We  concur  with  Judge  Mayer's  reasoning  and  con- 
clusion, and  do  not  think  it  necessary  to  add  anything  to  the  discussion 
of  the  case  in  his  opinion.    Decree  affirmed,  with  costs. 


(226  Fed.  1023) 

SWIFT  V.  McFARLAND  et  at 

(Olrcalt  Gonrt  of  Appeals,  Fifth  Circuit    October  26,  1915.) 

No.  2789. 

Judgment  ^=»S2S — ^Res  Judicata — Questions  Determined. 

Where  a  stdt  in  the  state  court  was  based  on  the  construction  of  a 
contract  by  which  complainant  claimecl  the  right  to  an  undivided  half 
of  certain  property  purchased  for  a  city  waterworks  system,  and  judg- 
ment was  rendered  in  favor  of  defendant,  such  Judgment  was  res  judicata 
of  an  issue  as  to  whether  complainant's  right  under  the  contract  was 
to  an  undivided  half  of  the  property  itself,  or  only  to  an  interest  in  the 
profits  to  be  derived  therefrom,  involved  in  a  subsequent  suit  in  the  fed- 
eral court. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  {f  1510-1515; 
Dec.  l)\^.  C=>828.] 

®:=>For  other  cases  see  same  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
141  C.C.A.— 42 
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Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia ;   William  T.  Newman,  Judge. 

In  Equity.  Suit  by  Charles  J.  Swift  against  William  C.  McFarland 
and  another. 

From  a  decree  dismissing  the  bill  on  plea  of  res  judicata,  this  appeal 
is  taken. 

The  opinion  filed  below,  and  here  reprinted  from  215  Fed.  452,  was 
in  full  as  follows : 

NEWMAN,  District  Judge.  A  brief  memorandum  opinion  in  this 
case  was  filed  by  the  court  on  the  30th  of  April,  1914.  Afterwards, 
and  at  the  regular  term  at  Columbus,  the  court  was  satisfied  from  state- 
ments made  by  Mr.  Swift  that  there  had  been  a  misunderstanding  as 
to  the  manner  in  which  the  case  was  submitted,  and  evidence  was 
heard  as  to  what  had  transpired  in  the  Harris  superior  court;  the 
question  being  upon  the  plea  of  res  judicata  filed  by  the  defendants. 
The  record  in  the  Harris  superior  court  is  all  in  evidence,  and  I  have 
it  before  me  now.  This  record  being  in  evidence,  argument  was  heard 
in  Columbus  and  briefs  have  subsequently  been  submitted  by  both  par- 
ties. 

It  appears  from  the  record  that  Mr.  Charles  J.  Swift  had  some  nego- 
tiations with  Mr.  Wm.  C.  McFarland  in  1902,  with  reference  to  the 
purchase  of  certain  property,  known  as  the  Blue  Springs  property,  for 
the  purpose  of  furnishing  the  city  of  Columbus  with  water.  There  was 
difficulty  in  Columbus,  at  the  time,  about  the  water  supply  being  fur- 
nished by  the  Columbus  Water  Supply  Company,  then  being  operated 
by  the  receiver  of  the  court.  Mr.  Swift,  according  to  the  record  here, 
was  authorized  by  Mr.  McFarland  to  enter  into  negotiations  for  ob- 
taining the  Blue  Springs  property  for  the  purpose  named.  The  real 
issue  in  the  case  seems  to  be  what  the  arrangement  was  between  Swift 
and  McFarland  as  to  the  rights  that  Swift  was  to  have  in  the  property 
if  obtained.  As  I  understand  it,  Swift  claims  that  he  was  to  have  a  half 
interest  in  the  property  for  his  services  in  connection  with  the  purchase 
of  the  property  and  its  attempted  utilization  as  a  source  of  water  sup- 
ply for  the  city  of  Columbus.  The  bill  filed  here  is  a  long  one,  and 
sets  out  in  great  detail  the  purchase  of  the  property  and  the  subsequent 
addition  to  the  source  of  supply  of  the  Barnes  Creek  property.  Swift 
asserts  in  his  bill  that  the  Blue  Springs  supply  was  found  to  be  insuffi- 
cient, but  the  addition  of  what  is  called  the  Barnes  Creek  property  to 
it  made  what,  after  careful  survey,  is  thought  to  be,  taking  the  two 
together,  sufficient  to  supply  the  city  of  Columbus  with  abundant  wa- 
ter. 

Mr.  Swift,  according  to  his  bill,  unquestionably  worked  very  hard 
at  the  matter  of  having  the  Blue  Springs  property,  with  the  addition 
named,  adopted  as  the  source  of  supply  for  new  waterworks  to  be  es- 
tablished at  Columbus,  and  asserts  his  right  to  a  half  interest  in  this 
property.  His  prayer  is:  First,  for  an  injunction  restraining  Nevius 
and  McFarland  from  interfering  with  complainant's  possession  of  the 
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one-half  of  the  Blue  Springs  or  Barnes  Creek  places,  or  from  any  at- 
tempt to  oust  him  from  the  same ;  second,  that  the  court  grant  a  tem- 
porary injunction,  etc. ;  third,  that  the  agreement  in  New  York  be  de- 
creed and  declared  a  binding  contract  and  obligation,  and  that  com- 
plainant has  fully  executed  the  same  on  his  part,  and  that  McFarland 
and  Nevius  be  estopped  by  their  conduct  from  disputing  the  validity 
of  the  same,  that  it  be  decreed  equally  binding,  according  to  McFar- 
land*s  version  of  the  same,  in  that  he  and  complainant  were  finally  to 
share  the  net  profits  as  he  aforesaid  claims,  but  that  it  is  not  correct 
that  complainant's  interests  was  dependent  on  his  sale  to  the  city  at 
any  time,  or  at  all,  and  that  said  last  claim  is  made  and  was  made  early 
for  the  sole  purpose  of  expelling  and  excluding  complainant  from  any 
interest  whatsoever,  and  to  enable  the  defendant  to  defraud  complain- 
ant and  to  appropriate  all  of  complainant's  time,  services,  and  informa- 
tion, and  that  an  accounting  be  had  of  all  the  rents,  issues,  profits  of 
said  property,  and  of  all  services  rendered  by  complainant  and  mon- 
eys paid  by  said  McFarland,  and  that  it  be  decreed  and  adjudged  that, 
even  taking  McFarland's  version  of  the  agreement  and  the  acts  of 
complainant  in  pursuance  thereof,  and  of  the  services  that  complainant 
rendered  and  was  to  render  as  an  equivalent  of  the  capital  to  be  ad- 
vanced by  McFarland,  a  common  interest  of  both  in  the  property  be 
established,  and  that  said  Nevius  is  no  bona  fide  purchaser,  and  that 
the  deeds  to  both  of  said  properties  be  decreed  a  trust  for  complainant 
for  one-half  interest  in  the  same;  fourth,  that  said  agreement  and 
those  that  were  unified  with  it  as  to  the  Barnes  Creek  property  be  spe- 
cifically enforced,  and  that  the  said  McFarland  and  Nevius  be  decreed, 
compelled,  and  required  to  specifically  perform  his  and  their  part  of 
said  agreement,  and  all  obligations  thereto  incident  and  therewith  con- 
nected ;  and,  fifth,  a  prayer  for  general  reUef . 

The  present  question,  as  stated,  is  that  of  res  judicata  and  to  deter- 
mine whether  the  suit  in  the  Harris  county  superior  court  was  a  full 
and  final  determination  of  the  issue  between  the  parties.  I  understand 
that  question,  from  the  record  and  from  argument  of  counsel,  to  be 
whether  or  not  Mr.  Swift  was  to  have  an  undivided  half  interest  in 
the  property  purchased  absolutely  in  consideration  of  doing  what  he 
did  and  what  he  was  to  do  in  promoting  the  enterprise  of  having  the 
property  named  selected  as  the  source  of  water  supply  for  the  city  of 
Columbus.  Mr.  Swift  claims  that  he  now  owns  a  half  interest  in  the 
Blue  Springs  property  and  the  Barnes  Creek  property,  whereas  Mc- 
Farland and  Nevius,  to  whom  McFarland  has  transferred  the  prop- 
erty, claim  that  he  has  no  interest  whatever. 

It  appears  that  Swift  took  possession  of  the  Blue  Springs  property, 
and  in  1910  Nevius  brought  suit  against  him  in  the  superior  court  of 
Harris  county,  laying  demises  in  Wm.  C.  McFarland  and  others.  The 
suit  was  brought  in  common-law  form,  and,  as  stated,  demises  were^ 
laid  both  in  Nevius  and  McFarland  and  others.  The  defendant  Charles 
J.  Swift  filed  an  equitable  plea  to  that  suit,  in  which  he  set  up  sub- 
stantially the  same  facts  that  are  set  up  in  the  bill  in  this  case.  The 
Supreme  Court  of  Georgia,  to  which  that  case  later  went,  as  will  be 
hereinafter  referred  to,  speaking  of  this  plea,  says  this  (138  Ga.  229, 
75S.E.8): 
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"The  essence  of  the  equitable  defense,  as  to  the  Blue  Springs  place,  is  that 
the  defendant  and  McFarland  entered  into  an  agreement  to  buy  the  property 
together.  McFarland  was  to  put  up  the  money  for  expenses  and  for  the  pur- 
chase price,  if  the  land  was  obtained.  Swift,  the  defendant,  gave  certain  val- 
uable information  which  he  had  acquired  as  to  the  location,  water  supply, 
etc.,  and  was  to  negotiate  for  the  purchase,  and  perform  certain  other  serv- 
ices. He  fully  complied  with  tiis  agreement,  and  thus  in  effect  paid  tiis  part 
of  the  purchase  price.  For  convenience  in  exploiting  the  property  in  con- 
nection with  a  plan  to  furnish  water  to  the  city  of  Ck>lumbus,  in  which  a 
certain  engineering  company  was  to  take  a  part  the  deed  was  taken  in  the 
name  of  McFarland,  by  agreement  between  him  and  the  defendant,  and  for 
the  benefit  of  both.  The  defendant  took  possession  of  the  property,  and  has 
managed  it  in  accordance  with  the  agreement  between  him  and  Mdb^arland  on 
that  subject" 

Demurrer  was  interposed  to  this  plea,  and  was  sustained,  and  the 
case,  as  stated,  went  to  the  Supreme  Court  of  Georgia.  The  Supreme 
Court  reversed  the  ruling  of  the  lower  court,  and  sent  the  case  back  to 
the  Harris  county  superior  court  for  trial.  On  the  trial  of  the  case  the 
jury  found  for  the  defendant  the  land  in  question. 

It  is  claimed,  and  may  be  conceded  to  be  true,  that  the  suit  in  Har- 
ris county  superior  court  was  for  the  Blue  Springs  property  only,  and 
that  the  verdict  as  rendered  covered  only  that  property.  The  rights  of 
the  parties  in  this  controversy  depend  upon  what  the  agreement  was  be- 
tween Swift  and  McFarland,  that  is,  as  to  whether  Swift,  in  considera- 
tion of  his  services  in  this  matter,  was  to  become  the  owner  of  a  one- 
half  undivided  interest  in  the  property,  or  whether  he  was  to  have  a 
half  interest  in  the  profits  to  be  obtained  by  the  sale  of  the  property  to 
the  city  of  Columbus  for  waterworks  purposes.  Swift  contends  for 
the  former  view  of  the  matter,  and  McFarland  and  Nevius  for  the 
latter.  Was  this  issue  settled  and  determined  against  Swift  in  the 
Harris  county  case?    This  is  the  question  now  before  the  court. 

There  can  be  no  doubt  that  the  two  properties,  the  Blue  Springs 
property  and  the  Barnes  Creek  property,  were  united  and,  as  expressed 
by  complainant  in  his  bill,  became  one  project.  The  whole  record,  the 
bill  in  this  court  and  the  proceeding  in  the  state  court,  shows  this  to  be 
true.    In  complainant's  bill,  on  page  32  he  says  this : 

"The  said  McFarland  consented  to  the  option  and  deed  afterwards  in  es- 
crow for  the  Barnes  Creek  property  and  for  it  to  become  one  project  with 
the  said  Blue  Springs  property,  and  with  said  McFarland^s  understanding  it 
became  subject  to  all  the  terms  and  conditions  and  agreements  original  be- 
tween the  said  McFarland  and  your  orator  as  to  the  said  Blue  Springs 
property." 

And  on  pages  36,  37  of  the  complainant's  bill  he  says  this : 

"The  said  Barnes  Creek,  by  and  with  the  consent  of  the  said  McFarland, 
was  unified  with  the  said  Blue  Springs,  and  they  became  one  project" 

So  there  can  be  no  doubt  that  the  rights  of  the  parties  as  to  the  two 
properties,  under  the  pleadings  here,  were  the  same.  That  is  to  say,  if 
complainant  has  a  half  interest  in  the  Blue  Springs  property,  he  has 
it  in  the  Barnes  Creek  property  also,  and  under  the  same  contract  and 
by  the  same  agreement.  This  question  was  fully  tried  out  and  deter- 
mined in  the  Harris  superior  court.  Mr.  McFarland  and  Mr.  Swift 
both  were  witnesses  in  that  case  and  gave  their  versions  of  the  matter, 
and  the  jury  found  in  favor  of  McFarland  and  Nevius. 
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The  law  on  the  subject  of  res  judicata  in  a  case  like  this  is  so  clear 
that  it  hardly  needs  citation,  but  in  Tioga  Railroad  v.  Blossburg  and 
Coming  Railroad,  20  Wall.  137,  22  L.  Ed.  331,  the  following  is  the 
first  headnote. 

"Where,  in  a  Judicial  proceeding,  the  matter  passed  upon  is  the  right  un- 
der the  language  of  a  certain  contract  to  take  receipts  on  a  railroad,  the 
judgment  concludes  the  question  of  the  meaning  of  the  contract  on  a  suit  for 
subsequent  tolls  received  under  the  same  contract*' 

In  Lumber  Company  v.  Buchtel,  101  U.  S.  638,  25  L.  Ed.  1072,  in 
the  opinion  by  Mr.  Justice  Field,  the  court  says  this : 

"The  extent  and  effect  of  a  former  recovery  between  the  same  parties  upon 
the  same  question  raised  in  a  new  action  have  been  so  often  considered  and 
determined  by  this  court  that  it  would  be  a  waste  of  time  to  go  over  the 
argument  and  repeat  our  views  on  the  subject.  Our  latest  expression  of  opin- 
ion, made  after  deUberate  consideration,  is  found  in  the  case  of  Cromwell  v. 
County  of  Sac,  94  U.  S.  351.  To  the  reasons  there  adduced  we  have  nothing 
to  add.  And  we  are  of  opinion  that  the  second  defense  is  also  concluded  by 
the  former  adjudication.  The  finding  of  the  referee,  upon  which  tiie  judgment 
was  rendered — and  this  finding,  like  the  verdict  of  a  jury,  constitutes  an  es- 
sential part  of  the  record  of  the  case — shows  that  no  representations  as  to 
the  quantity  of  timber  on  the  land  sold  were  made  to  the  defendant  by  the 
plaintiff,  or  in  his  hearing,  to  induce  the  execution  of  the  contract  of  guar- 
anty. This  finding,  having  gone  into  the  judgment,  is  conclusive  as  to  the 
facts  found  in  all  subsequent  controversies  between  the  parties  on  the  con- 
tract Every  defense  requiring  the  negation  of  this  fact  is  met  and  over- 
thrown by  that  adjudication." 

In  Southern  Pacific  Railroad  v.  United  States,  168  U.  S.  1,  18  Sup. 
Ct.  18, 42  L.  Ed.  355,  one  of  the  headnotes  is  as  follows : 

"A  right,  question,  or  fact  distinctly  put  in  issue  and  directly  determined  by 
a  court  of  competent  jurisdiction,  as  a  ground  of  recovery,  cannot  be  dis- 
puted in  a  subsequent  suit  between  the  same  parties  or  their  privies;  and 
even  if  the  second  suit  is  for  a  different  cause  of  action,  the  right,  question, 
or  fact  once  so  determined  must,  as  between  the  same  parties  or  their  privies, 
be  taken  as  conclusively  established,  so  long  as  the  judgment  in  the  first  suit 
remains  unmodified."  * 

A  great  many  authorities  could  be  cited  to  the  same  effect.  There  is 
no  Question  in  my  mind  whatever  that  the  questions  existing  between 
the  parties  in  this  case  were  fully  determined  in  the  case  in  the  Harris 
county  superior  court,  and  for  this  reason  the  plea  of  res  judicata  to 
that  effect,  filed  as  a  part  of  the  answer  in  this  case,  must  be  sustained 
and  the  complainant's  bill  dismissed.  A  decree  may  be  taken  to  this 
effect. 

Charles  J.  Swift,  of  Columbus,  Ga.,  and  Daniel  W.  Rountree,  of  At- 
lanta, Ga.,  for  appellant. 

A.  W.  Cozart  and  Lester  C.  Slade,  both  of  Columbus,  Ga.,  for  ap- 
pellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

PER  CURIAM.  On  the  controlling  question  on  this  appeal,  the 
District  Judge  has  elaborately  stated  the  case  (215  Fed.  452),  and  for 
the  reasons  given  in  his  opinion,  and  the  authorities  there  cited,  we  con- 
clude that  the  plea  of  res  judicata  was  fully  sustained,  and  the  suit 
properly  dismissed.    The  decree  appealed  from  is  affirmed. 
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(226  Fed.  1021) 

ALBRKCHT  v.  RILEY  et  al.  (Circuit  Court  of  Appeals,  Ninth  drcait 
November  10,  1915.)  No.  2483.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Fourtli  Division  of  the  Territory  of  Alaska.  Charles  E.  Taylor, 
of  Idltarod,  Alaska,  and  George  W.  Saulsberry.  of  Seattle,  Wash.,  for  plain- 
tiff in  error.  T.  C.  West,  Femand  De  Joumel.  and  Joseph  Rafael,  all  of  San 
Francisco,  Cal.,  and  Henry  Roden,  of  Iditarod,  Alaska,  for  defendants  in  er- 
ror. 

PER  CURIAM.  Motion  to  dismiss  writ  of  error  granted,  and  writ  of  error 
dismissed,  with  costs  in  favor  of  defendant  in  error  and  against  plaintiff  in 
error,  for  the  reason  that  the  writ  of  error  was  not  sued  out  within  one  year 
after  the  entry  of  the  Judgment  sought  to  be  reviewed. 


(227  Fed.  1015) 

ALICE  STATE  BANK  et  al.  v.  HOUSTON  PASTURE  CO.f  (Circuit  Court 
of  Appeals.  Fifth  Circuit  November  27,  1915.)  No.  2823.  In  Error  to  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Texas ;  Wal- 
ler T.  Burns,  Judge.  Walter  P.  Napier,  of  San  Antonio,  Tex.,  for  plaintiffs 
in  error.  W.  D.  Gordon,  of  Beaumont,  Tex.,  for  defendant  in  error.  Before 
PARDEE  and  WALKER,  Circuit  Judges,  and  SPEER,  District  Judge. 

PER  CURIAM.  On  the  evidence  shown  in  the  transcript  the  legal  title  to 
the  land  in  controversy  is  in  the  Houston  Pasture  Company.  The  plaintiffs 
in  error  show  no  sufficient  title  by  limitation.  See  Hyde  v.  McFaddln,  140 
Fed.  4;«,  72  C.  C.  A.  G55.  We  conclude  from  the  evidence  that  the  Judge 
below  properly  directed  a  verdict  for  defendant  in  error.    Affirmed. 


(227  Fed.  1015) 

ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  UNITED  STATES  &  MEXICAN  TRUST 
CO.  et  al.  (Circuit  Court  of  Appeals,  Eighth  Circuit  October  27.  1915.) 
No.  4343.  Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas.  William  R.  Smith,  of  Topeka,  Kan.,  for  appellant  Samuel 
Untermyer,  of  New  York  City,  and  John  A.  Eaton,  S.  W.  Moore,  and  D.  W. 
Eaton,  all  of  Kansas  City,  Mo.,  for  appellees. 

PER  CURIAM.  Dismissed,  at  costs  of  appellant,  per  stipulation ;  taxation 
of  attorney's  fee  for  appellees  waived. 


(226  Fed.  1022) 

AUTOMATIC  MACH.  CO.  V.  PARKER.  (Circuit  Court  of  Appeals,  Ninth 
Circuit.  October  19,  1915.)  No.  26(58.  Appeal  from  the  District  Court  of  the 
United  States  for  the  First  Division  of  the  Northern  District  of  California. 
Drown,  I^icester  &  Drown  and  F.  M.  Parcells,  all  of  San  EYancisco,  Cal.  (John 
H.  Miller,  of  San  Francisco,  Cal.,  of  counsel),  for  appellant  N.  A.  Acker,  of 
San  Francisco,  Cal.,  for  appellee. 

PER  CURIAM.  On  motion  of  Mr.  John  11.  Miller,  counsel  for  appellant 
an  order  allowing  appellant  to  withdraw  and  dismiss,  without  prejudice,  etc., 
the  appeal  heretofore  taken  by  the  appellant  from  the  interlocutory  decree 
entered  on  July  26,  1915.    Ordered,  motion  granted  and  appeal  withdrawn 

t  Rehearing  denied  January  4,  1916. 
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and  dismissed,  without  prejudice  to  the  right  of  the  appellant  to  prosecute  an 
appeal  from  the  final  decree  in  said  cause  when  and  as  soon  as  the  said  final 
decree  shall  be  made  and  entered.  ' 


(227  Fed.  1015) 

BABER  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
May  17,  1915.)  No.  4388.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Oklahoma.  H.  B.  Martin  and  A.  F.  Moss,  both  of 
Tulsa,  Okl.,  for  plaintiflP  in  error.  D.  H.  Linebaugh,  U.  S.  Atty.,  of  Atoka, 
Okl.,  and  W.  P.  McGlnnis,  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl. 

PER  CURIAM.  Reversed,  ott  confession  of  error  by  defendant  in  error, 
without  costs  to  either  party  in  this  court,  and  cause  remanded,  with  direc- 
tions to  grant  a  new  triaL 


(227  Fed.  1015) 

BUTLER  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit. 
May  31,  1915.)  No.  4358.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Oklahoma.  James  C.  Denton,  of  Muskogee,  Okl., 
for  plaintiff  in  error.  D.  H.  Linebaugh,  U.  S.  Atty.,  of  Atoka,  Okl.,  and  W. 
P.  McGlnnis,  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl. 

PER  CURIAM.  Reversed,  on  confession  of  error  by  defendant  in  error, 
without  costs  to  either  party  in  this  court,  and  cause  remanded,  with  direc- 
tions to  grant  a  new  triaL 


(227  Fed.  1015) 

CARPENTER  v.  McDONALD.  (Circuit  Court  of  Appeals,  Sixth  Circuit 
June  12,  1915.)  No.  2644.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Western  District  of  Michigan.  Charles  H.  Watson,  of  Crystal 
Falls,  Mich.,  for  appellant    G.  R.  Empson,  of  Gladstone,  Mich.,  for  appellee. 

PER  CURIAM.    Affirmed,  pursuant  to  stipulation. 


(227  Fed.  1015) 

CARTER  CAR  CO.  v.  McINTOSH  et  al.  (Circuit  Court  of  Appeals,  Sixth 
Circuit.  October  9,  1915.)  No.  2743.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Michigan.  R.  A.  Parker,  of  De- 
troit, Mich.,  for  appellant.    V.  H.  Lockwood,  of  Indianapolis,  Ind.,  for  ai^ellee. 

PER  CURIAM.    Dismissed  pursuant  to  stipulation. 


(227  Fed.  1016) 

CENTRAL  TRUST  CO.  of  NEW  YORK  v.  CITY  OF  DULUTH  et  aL  (Cir- 
cuit Court  of  Appeals,  Eighth  Circuit  May  3,  1915.)  No.  4248.  Appeal 
from  the  District  Court  of  the  United  States  for  the  District  of  Minnesota. 
Washburn,  Bailey  &  Mitchell,  of  Duluth,  Minn.,  for  appellant  Davis,  Kellogg 
&  Severance,  of  St  Paul,  Minn.,  and  Francis  W.  Sullivan,  of  Duluth,  Minn., 
for  appellees. 

PER  CURIAM.  Appeal  dismissed,  without  costs  to  either  party  in  this 
court,  per  stipulation  of  parties. 


(227  Fed.  1016) 

CENTRAL  TRUST  CO.  OF  NEW  YORK  et  al.  T.  EQUITABLE  TRUST 
CO.  OF  NEW  YORK  et  al.  (Circuit  Court  of  Appeals,  Sixth  Circuit. 
October  9,  1915.)  No.  2669.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio.  Hoyt,  Dustin,  Kelley,  McKeehan  & 
Andrews,  of  Cleveland,  Ohio,  Joline,  Larkin  &  Rathbone,  and  Byrne  &  Cut- 
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cheon,  all  of  New  York  City,  Cook,  McGowan  &  Foote,  of  Cleveland,  Ohio,  Gug- 
genhelmer,  Untermeyer  &  Marshall,  of  New  York  City,  M.  B.  &  H.  H.  John- 
son, of  Cleveland,*  OWo,  and  Alexander  &  Green,  of  New  York  City,  for  appel- 
lant Squire,  Sanders  &  Derapsey,  Josei)h  G.  Fogg,  Frank  H.  Ginn,  and  S. 
H.  Tolles,  all  of  Cleveland,  Ohio,  John  Quinn,  of  New  York  City.  Smith  & 
Beckwith,  of  Toledo,  Ohio,  Holmes,  Rogers  &  Carpenter,  of  New  York  City, 
and  Carl  Dautel,  of  Cleveland,  Ohio,  for  appellee. 
PER  CURIAM.    Decree  modified  pursuant  to  stipulation. 


(227  Fed.  1016) 

CHAPMAN  et  al.  t.  CHEMICAL  BLDG.  CO.  et  al.  (Circuit  Court  of  Ap- 
Ideals,  Eighth  Circuit  December  6,  1915.)  No.  4312.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  MissourL  W.  B.  & 
Ford  W.  Thompson,  of  St  Louis,  Mo.,  for  appellants.  Eliot,  Chaplin,  Blaney 
&  Bedal,  of  St.  Louis,  Mo.,  for  appellees. 

PER  CURIAM.  Dismissed,  with  costs,  on  motion  of  appellants;  taxati<Hi 
of  attorney's  fee  waived  by  appellees. 


(227  Fed.  1016) 

CHICAGO  GREAT  WESTERN  R.  CO.  v.  LE  VALLEY.  (Circuit  Court  of 
Appeals,  Eighth  Circuit  December  13,  1915.)  No.  4459.  In  Error  to  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of  Iowa.  Carr, 
Carr  &  Evans,  of  Des  Moines,  Iowa,  for  plaintiff  In  error.  E.  P.  Andrews  and 
B.  H.  Mallory,  both  of  Hampton,  Iowa,  for  defendant  in  error. 

PER  CURIAM.    Afilrmed,  with  costs,  pro  forma,  without  opinion* 


(227  Fed.  1016) 

CITY  OF  TEXARKANA,  ARK.,  v.  TEXARKANA  WATER  CORP.  (Circuit 
Court  of  Appeals,  Eighth  Circuit.  May  3,  1915.)  No.  4168.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Western  District  of  Arkansas. 
Frank  S.  Quinn,  of  Texarkana,  Ark.,  for  appellant  William  H.  Arnold,  of 
Texarkana,  Ark.,  for  appellee. 

PER  CURIAM.    Dismissed,  with  costs,  for  want  of  prosecution. 


(226  Fed.  1022) 

CLEIN  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Fifth  Circuit  Oc- 
tober 26,  1915.)  No.  2810.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Georgia ;  William  T.  Newman,  Judge.  T.  T.  Miller, 
11.  C.  AicCutchen,  and  T.  L.  Bowden,  all  of  Columbus,  Ga.,  for  plaintiff  in  er- 
ror. llv»oi>cr  Alexander,  U.  S.  Atty.,  and  John  W.  Henley,  Asst.  U.  S.  Atty., 
both  of  Atlanta,  Ga.  Before  PARDEE  and  WALIvER,  Circuit  Judges,  and 
FOSTER,  District  Judge. 

PER  CURIAM.  We  find  no  reversible  error  in  the  rulings  of  the  court 
on  the  trial  of  this  case,  and  from  our  examination  of  the  evidence  we  find 
it  fully  warranted  the  verdict  rendered.  The  Judgment  of  the  District  Court 
is  affirmed. 


(227  Fed.  1016) 

COCA-COLA  CO.  v.  BRANHAM  et  al.  (Circuit  Court  of  Appeals,  Eighth 
Circuit  May  18,  1915.)  No.  4414.  Appeal  from  the  District  (Dourt  of  the 
United  States  for  the  Eastern  District  of  Oklahoma.  F.  B.  DiUard  and  Wil- 
liam Blake,  both  of  Tulsa,  Okl.,  and  Harold  Hirsch,  and  William  D.  Thomson, 
both  of  Atlanta,  Ga.,  for  appellant.  H.  W.  Randolph,  John  A.  Haver,  and 
Randolph  Shirk,  all  of  Tulsa,  Okl.,  for  appellees. 

PER  CURIAM.  Appeal  (from  216  Fed.  264)  dismissed,  without  hearing  on 
merits,  on  motion  of  appellants. 
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C227  Fed.  1017) 

COLORADO  SMELTING  &  MINING  CO.  v.  LUPOLD.  SAME  ▼.  WILEY. 
(Circuit  Court  of  Appeals,  Eighth  Circuit  September  27,  1915.)  Nos.  4329, 
4330.  Appeals  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado.  Hughes  &  Dorsey,  of  Denver,  Colo.,  and  Carl  J.  Sigfrid,  of 
Ouray,  Colo.,  and  John  Q.  Dier,  of  Denver,  Colo.,  for  appellanta  James  B. 
Nash  and  Dexter  T.  Sapp,  both  of  Gunnison,  Colo.,  for  appellees. 

PER  CURIAM.  Dismissed,  with  costs,  for  want  of  prosecution,  on  mo- 
tion of  appellees. 


(227  Fed.  1017) 

In  re  DETROIT  MOTOR  &  MACHINE  CO.  (Circuit  CJourt  of  Appeals, 
Sixth  Circuit.  November  12,  1915.)  No.  2661.  Petition  for  Revision  from 
the  District  CJourt  of  the  United  States  for  the  Eastern  District  of  Michigan. 
Beaumont,  Smith  &  Harris,  of  Detroit,  Mich.,  for  appellant.  Miller,  Smith, 
Canfield,  Paddock  &  Perry  and  Anderson,  Wilcox  &  Lacy,  all  of  Detroit,  Mich., 
for  appellee. 

PER  CURIAM.    Dismissed  pursuant  to  stipulation. 


(227  Fed.  1017) 

DETWILER  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit June  14,  1915.)  No.  4495.  In  Error  to  the  District  CJourt  of  the  United 
States  for  the  Western  District  of  Missouri  James  S.  Gibson,  of  Kansas  City, 
Mo.,  for  plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  as  to  Jacob  S.  Detwiler  docketed  and  dis- 
missed, without  costs  to  either  party  in  this  court,  and  defendant  ordered  to 
surrender  himself  to  the  custody  of  the  United  States  marshal  for  the  West^ 
ern  district  of  Missouri  within  30  days  from  date  of  filing  of  mandate  in 
district  court,  and  mandate  ordered  to  issue  forthwith,  x)er  stipulation. 


(226  Fed.  1024) 

ENGINEER  CO.  v.  HOTEL  ASTOR  et  aL  (Circuit  CJourt  of  Appeals,  Sec- 
ond Circuit.  November  20, 1915.)  No.  251.  Appeal  from  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New  York.  On  petition  for  re- 
hearing. Denied.  For  former  opinion,  see  228  Fed.  949, 141  C.  C.  A.  553.  This 
cause  came  here  before  us  for  argument  on  May  17,  1915.  The  suit  is  the  usu- 
al one  for  alleged  infringement  of  patents.  The  case  was  fully  presented  on 
testimony  including  prior  patents,  etc.  It  was  also  carefully  argued  In  the 
District  Court  and  here.  The  District  Court  held  the  patents  valid  dnd  in- 
fringed by  defendants'  device  and  this  court  on  June  22,  1915,  affirmed  that 
decision.  In  October,  1915,  defendants  filed  "petition  for  leave  to  file  a  sup- 
plemental bill  and  for  a  rehearing.*'  The  object  sought  to  be  obtained  is  the 
presentation  in  the  District  CJourt  (or  in  this  court)  of  testimony  to  show 
prior  uses  of  certain  specified  devices,  which  it  is  asserted  are  such  as  either 
to  negative  invention  or  to  require  such  a  construction  of  the  claims  of  the  pat- 
ents in  suit  that  defendant's  device  cannot  be  held  to  infringe.  The  usual  alle- 
gations as  to  recent  discover^'  of  this  evidence  are  made  in  the  petition  and 
supported  by  affidavits.  One  of  these  prior  uses  is  alleged  to  be  the  installa- 
tion of  draft-regulating  apparatus  at  Public  Service  Electric  CJompany,  Pat- 
erson,  N.  J. ;  the  other  is  an  installation  of  furnace  regulating  apparatus  at 
Lockport,  N.  Y.  This  latter  installation  was  made  by  Cassius  C.  Peck.  Benja- 
min Phillips  and  George  E.  Stebbins,  both  of  Boston,  Mass.  (Bertram  L. 
Bletcher,  of  New  York  City,  of  counsel),  for  appellants.  Before  LACOMBE, 
WARD,  and  ROGERS,  Circuit  Judges. 

PER  CURIAM.  As  to  the  Paterson  plant:  This  was  elaborately  described 
in  a  technical  periodical,  the  Electrical  Engineer,  in  its  issue  of  December  8, 
1896.    Tliat  article  indicated  that  in  the  Paterson  installation  there  was  a 
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rotary  blower  and  an  automatic  damper  regulator.  It  would  seem  that  any  one 
reading  that  article  who  was  interested  in  the  questions  litigated  in  this  cause 
might  well  suppose  it  would  be  worth  while  to  investigate  the  plant  to  see  If 
the  particular  combination  there  installed  was  helpful  to  his  side  of  the  argu- 
ment. That  investigation  could  have  been  as  readily  made  two  or  three  years 
ago  as  it  can  now.  As  to  the  Lockport  plant:  Defendants  in  argument  relied 
strongly  on  a  British  patent,  No.  11,033  of  1803,  to  Cassius  C.  Peck ;  his  ad- 
dress being  given  as  Ellwanger  &  Barry  Building,  Rochester,  N.  Y.  He  has 
ever  since  resided  in  Rochester,  and  is  the  person  who  installed  the  Lockport 
plant,  seeking  to  avail  of  his  patent  as  an  anticipation  of  the  patents  in  suit, 
it  would  be  the  natural  thing  to  do  to  interview  him  as  to  any  installations  of 
his  patented  device  and  as  to  any  modifications  of  it  wnich  might  have  been 
introduced  in  installing  and  operating  it.  This  could  have  been  done  quite  as 
well  before  the  cause  was  presented  to  the  District  Court  as  it  can  now.  Tlie 
petition  is  denied. 


(227  Fed.  1017) 

PARISH  V.  state;  banking  board  of  OKLAHOMA  et  aL  STATE 
BANKING  BOARD  OF  OKLAilOMA  v.  FARISH.  (Circuit  Court  of  Appeals, 
Eighth  Circuit.  December  6,  1915.)  Nos.  4198,  4199.  Appeal  and  Cross- Appeal 
from  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Oklahoma.  Amos  L.  Beaty,  of  New  York  City,  for  Farish.  Ledbetter,  Stuart 
&  Bell,  of  Oklahoma  City,  Okl.,  for  State  Banking  Board  and  others. 

PER  CURIAM.    Dismissed,  with  costs,  for  want  of  prosecution* 


(227  Fed.  1017) 

GRIFFIN  WHEEL  CO.  v.  UNITED  STATES  &  MEXICAN  TRUST  CO.  et 
al.  (Circuit  Court  of  Api)eals,  Eighth  Circuit.  October  27,  1915.)  No.  4381. 
Api>eal  from  the  District  Court  of  the  United  States  for  the  District  of  Kan- 
sas. Hadley,  Cooper  &  Neel,  of  Kansas  City,  Mo.,  for  appellant  Samuel 
Uutermyer,  of  New  York  City,  and  Samuel  W.  Moore,  of  Kansas  City,  Mo., 
for  appellees. 

PER  CURIAM.  Dismissed,  at  costs  of  appellant,  per  stipulation  of  par- 
ties;  taxation  of  attorney's  fee  for  appellees  waived. 


(227  Fed.  1017) 

HAND  V.  CLINE.  (Circuit  Court  of  Appeals,  Ninth  Circuit.  December  4, 
1915.)  No.  2673.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Southern  Division  of  California.  Guy  Eddie,  of  Los  Angeles,  CaL,  for 
appellant.    Tracy  Chatfield  Becker,  of  Los  Angeles,  Cal.,  for  appellee. 

PER  CURIAM.  Pursuant  to  stipulation,  signed  by  appellant  and  counsel 
for  the  respective  parties,  and  filed  November  22,  1915,  to  dismiss  the  appeal 
therein,  ordered,  order  of  this  court,  entered  November  10,  1915,  submitting 
cause  for  consideration  and  decision,  vacated,  and  appeal  dismissed,  .with 
costs  in  favor  of  appellees  and  against  appellant. 


(227  Fed.  1018) 

HART  V.  UNITED  STATES.  (Circuit  Court  of  AK)eals,  Second  Circuit 
October  12,  1915.)  In  Error  to  the  District  Court  of  the  United  States  for 
the  Northern  District  of  New  York.  On  motion  to  enlarge  or  to  reduce  baiL 
See,  also,  216  Fed.  374.  Before  LACOMBE,  COXE,  and  ROGERS,  Circuit 
Judges. 

PER  CURIAM.  The  delay  in  the  presentation  of  this  cause  has  resulted 
from  the  government's  failure  to  propose  amendments  to  the  propowKi  bill  of 
exceptions.    Had  it  been  reasonably  expeditious,  the  cause  could  have  been 
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argued  before  the  adjournment  In  June  last.  Under  these  circumstances  we 
think  the  application  of  plaintiff  In  error  should  be  granted,  to  the  extent  of 
reducing  the  amount  of  ball  to  $10,000.    So  ordered. 


(226  Fed.  1022) 

HAYDEN,  STONE  &  CO.  v.  HARRIS.  (Circuit  Court  of  Appeals,  Fifth  Cir- 
cuit. October  25,  1915.)  No.  2814.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Georgia;  Emory  Speer,  Judge. 
William  H.  Fleming,  of  Augusta,  Ga.,  for  plaintiff  in  error.  George  S.  Jones 
and  OrvlUe  A.  Paris,  both  of  Macon,  Ga.,  for  defendant  in  error.  Before 
PARDEE  and  WALKER,  arcult  Judges,  and  FOSTER,  District  Judge. 

PER  CURIAM.  None  of  the  assignments  of  error  in  this  case  are  well 
taken,  and  the  verdict  seems  to  be  in  accordance  with  the  evidence.  The 
Judgment  of  the  District  Court  is  affirmed. 


(226  Fed.  1022) 

HEYMANN  v.  HARNESBERGER.  (Circuit  Court  of  Appeals,  Fifth  Cir- 
cuit. October  25,  1915.)  No.  2801.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Georgia;  Emory  Speer,  Judge. 
Samuel  H.  Myers,  of  Augusta,  Ga.,  and  Arthur  H.  Codington,  of  Macon,  Ga., 
for  appellant.  William  H.  Fleming,  of  Augusta,  Ga.,  for  appellee.  Before 
PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER,  District  Judge. 

PER  CURIAM.  On  a  careful  examination  of  this  record,  we  conclude  that 
there  were  no  such  prejudicial  errors  in  the  rulings  made  in  the  District 
Court  as  would  warrant  a  reversaL    The  decree  appealed  from  is  affirmed. 


(226  Fed.  1022) 

HORACE  L.  WINSLOW  CO.  v.  NATIONAL  BOILER  WASHING  CO.  (Cir- 
cuit Court  of  Appeals,  Seventh  Circuit  May  12,  1915.)  No.  2223.  Appeal 
from  the  District  Court  of  the  United  States  for  the  Eastern  Division  of  the 
Northern  District  of  Illinois.  For  opinion  below,  see  226  Fed.  951.  Walter 
H.  Chamberlln,  of  Chicago,  111.,  for  appellant  Fred  Gerlach,  of  Chicago, 
111.,  for  appellee. 

PER  CURIAM.    Dismissed  on  stipulation  of  counseL 


(227  Fed.  1018) 

HOSS  et  al.  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit. May  6,  1915.)  No.  4087.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Oklahoma.  Bur  well,  Crockett  &  Johnson,  of 
Oklahoma  City,  Okl.,  for  plaintiffs  in  error.  Isaac  D.  Taylor,  Asst  U.  S.  Atty., 
of  Guthrie,  Okl. 

PER  CURIAM.  Writ  of  error  dismissed  as  to  Raymond  H.  Hoss  only  on 
his  motion,  without  prejudice  to  rights  of  C.  M.  Hoss,  without  costs  to  either 
party  in  this  court.  Mandate  to  Issue  forthwith,  and  the  defendant  Raymond 
H.  Hoss  to  surrender  to  the  custody  of  the  United  States  marshal  within  30 
days  after  the  date  of  the  filing  of  the  mandate  in  the  District  CJourt  See, 
also,  227  Fed.  1018,  141  C.  C.  A.  667. 


(227  Fed.  1018) 

HOSS  V,  UNITED  STATES.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
May  6,  1915.)  No.  4088.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Western  District  of  Oklahoma.    Burwell,  Crockett  &  Johnson,  of  Okla- 
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homa  City,  Okl.,  for  plaintiff  in  error.    Isaac  D.  Taylor,  Asst.  U.  8.  Atty.,  of 
Guthrie,  Oltl. 

PER  CURIAM.  Writ  of  error  dismissed,  without  costs  to  either  party  in 
this  court,  and  mandate  ordered  forthwith,  on  motion  of  plaintiff  in  error. 
S^ie,  also,  227  Fed.  1018,  141  C.  C.  A,  667. 


(227  Fed.  1018) 

INTERNATIONAL  &  G.  N.  RY.  CO.  v.  UNITED  STATES  &  MEXICAN 
TRUST  CO.  et  al.  (Circuit  Court  of  Appeals,  Eighth  Circuit.  September  29. 
1915.)  No.  4344.  Appeal  from  the  District  Court  of  the  United  States  for 
the  District  of  Kansas.  Henry  M.  Beardsley  and  John  G.  Schaich,  both  of 
Kansas  City,  Mo.,  and  David  R.  Dabney,  of  Houston,  Tex.,  for  appellant 
John  A,  Eaton  and  D.  W.  Eaton,  both  of  Kansas  City,  Mo.,  Samuel  Untermyer, 
of  New  York  City,  and  Samuel  W.  Moore,  of  Kansas  City,  Mo.,  for  appellees. 

PER  CURIAM.  Dismissed,  at  costs  of  appellant;  attorney  fee  for  appel- 
lees waived,  per  stipulation  of  parties. 


(227  Fed.  101® 

JACOBS  &  DAVIES,  Inc.,  v.  WRIGHT.  (Circuit  Court  of  Appeals,  Sixth 
Circuit  October  9,  1915.)  No.  2701.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Tennessee.  Williams  &  Lancaster 
and  Allison,  I^ynch  &  Phillips,  all  of  Chattanooga,  Tenn.,  for  appellant  R.  T. 
Wright,  Jr.,  of  Chattanooga,  Tenn.,  and  Barry  Wright,  of  Rome,  Ga^  for 
appellee. 

PER  CURIAM.    Dismissed  pursuant  to  stipulaticML 


(227  Fed.  1018) 

KING  CHOO  V.  UNITED  STATES.  LAW  KING  v.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Second  Circuit  October  13,  1915.)  In  Error  to  the 
District  Court  of  the  United  States  for  the  Northern  District  of  New  York. 
On  motion  to  enlarge  on  baiL  Before  LACOMBE,  COXE,  and  WARD,  Circuit 
Judges. 

PER  CURIAM.  Application  to  admit  to  bail  is  denied,  with  leave  to  renew 
upon  the  presentation  of  a  bill  of  exceptions  or  a  certified  court  record,  showing 
what  actually  took  place  at  the  time  the  judgment  of  deportation  was  entered. 
The  proceeding,  so  far  as  the  papers  now  before  the  court  are  concerned,  was 
most  informal ;  there  is  nothing  to  show  officially  what  evidence  there  was. 


(227  Fed.  1019) 

LAMAR  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Second  Circuit. 
October  5,  1915.)  No.  59.  In  Error  to  the  District  Court  of  the  Unfted 
States  for  the  Southern  District  of  New  York.  On  motion  to  dismiss  writ  of 
error.  See,  also,  210  Fed.  685»  Carl  E.  Whitney,  of  New  York  City,  for  plain- 
tiff in  error.  H.  Snowdin  Marshall,  U.  S.  Atty.,  of  New  York  City.  Before 
LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

I*EH  CURIAM.  If  the  appeal  to  the  Supreme  Court  be  discontinued,  this 
motion  will  be  denied.  If  plaintiff  in  error  elects  to  prosecute  it,  this  moticMi 
will  be  granted.  Plaintiff  in  error  may  have  10  days  in  which  to  make  his 
election. 


(227  Fed.  1019) 

LEHIGH  &  WILKES-BARRE  COAL  CO.  v.  HARTFORD  &  N.  Y.  TRANSP. 
CO.  HARTFORD  &  N.  Y.  TRANSP.  CO.  v.  LEHIGH  &  WILKES-BARRI ; 
COAL  CO.  (Circuit  Court  of  Appeals,  Second  Circuit  October  5,  1915.)  Nos. 
295,  296.     Appeals  from  the  District  Court  of  the  United  States  for  tte 
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Southern  District  of  New  York.    Before  LACOMBE,  COXE,  and  WARD,  Cir- 
cuit Judges. 

PER  CURIAM.  A  Ubel  and  cross-libel  were  filed  in  the  District  Court. 
These  together  constitute  but  one  cause.  The  District  Judge  directed  that  the 
cross-libel  be  dismissed  and  that  the  original  libelant  recover  some  $4,000 
against  the  cross-libelant.  Instead  of  entering  one  decree,  as  the  proper  prac- 
tice is,  separate  decrees  were  entered,  and  the  cross-Ubelant  appealed  from 
each.  The  two  claims  were  tried  together  in  the  District  Court  as  one  cause. 
But  one  record  was  printed  on  appeal  and  but  one  argument  had  in  this 
court  The  api)ellant  having  succeeded  very  substantially  in  this  court,  viz., 
having  reversed  the  decree  against  it,  was  given  a  full  bill  of  costs,  and  we 
still  think  it  was  entitled  thereto. 


<227  Fed.  1019) 

L.  B.  WATERMAN  CO.  v.  STANDARD  DRUG  00.  et  al.  (Circuit  Court 
of  Appeals,  Sixth  Circuit.  May  14,  1915.)  No.  2615.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of  Ohio.  Watson 
&  Raymond,  of  New  York  City,  for  appellant  T.  H.  Bushnell,  of  Cleveland, 
Ohio,  for  appellee. 

PER  CURIAM.  Affirmed,  with  costs.  See,  also,  222  Fed.  1023,  137  C.  a 
A.  666. 


(226  Fed.  1023) 

LEWIS  et  al.  v.  PHILIP  CARY  CO.  (Circuit  CJourt  of  Appeals,  Fifth  Clr- 
cult  October  25,  1915.)  No.  2825.  Appeal  from  the  District  CJourt  of  the 
United  States  for  the  Southern  District  of  Georgia;  William  T.  Newman, 
Judge.  Clifford  L.  Anderson,  of  Atlanta,  Ga.,  for  appellant  Henry  L.  Graves, 
of  Atlanta,  Ga.,  for  appellee.  Before  PARDEE  and  WALKER,  Circuit  Judges, 
and  FOSTER,  District  Judge. 

PER  CURIAM.  We  find  no  reversible  error  In  the  rulings  in  this  case. 
The  decree  of  the  District  Court  is  affirmed. 


(227  Fed.  1019) 

LOCKE  V.  LEE.  (Circuit  Court  of  Appeals,  Eighth  Circuit  December  8, 
1915.)  No.  4579.  In  Error  to  the  District  Court  of  the  United  States  for  the 
District  of  Minnesota.  Ambrose  Tighe  and  E.  W.  Knapp,  both  of  St.  Paul, 
Minn.,  for  plaintiff  in  error.  W.  S.  Lauder,  of  Wahpeton,  N.  D.,  and  Durment, 
Moore,  Oppenheimer  &  Haupt,  of  St.  Paul,  Minn.,  for  defendant  in  error. 

PER  CURIAM.  Dismissed,  without  costs  to  either  party  in  this  court; 
mandate  to  issue  forthwith,  and  attorney  fee  for  defendant  in  error  waived, 
per  stipulation  of  parties. 


(227  Fed.  1019) 

LYONS  V.  RICHARDS  et  al.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
May  13,  1915.)  No.  4369.  In  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Minnesota.  M.  D.  Purdy  and  W.  H.  McDonald,  both 
of  Minneapolis,  Minn.,  for  plaintiff  in  error.  George  C.  Stiles  and  John  P. 
Devaney,  both  of  Minneapolis,  Minn.,  for  defendants  in  error. 

PER  CURIAM.    Affirmed,  with  costs,  pro  forma. 


(227  Fed.  1020) 

McCLINTIC-MARSHALL  CONST.  CO.  v.  KESLER.  (Circuit  Court  of  Ap- 
peals, Sixth  Circuit.  November  12, 1915.)  No.  2762.  In  Error  to  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Ohio.    Squire,  Sand- 
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ers  &  Dempsey,  of  Cleveland,  Ohio,  for  appellant.     Anderson  &  Hahn,  of 
You uffs town.  Ohio,  for  appellee. 
PER  CURIAM.    Dismissed,  pursuant  to  motion. 


(227  Fed.  1020) 

McMillan  v.  united  states.  (Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit. June  1.  1915.)  No.  4413.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Oklahoma.  James  C.  Denton,  of  Muskogee, 
Okl.,  for  plaintiff  in  error.  D.  H.  Unebaugh,  U.  S.  Atty.,  and  W.  P.  McGinnls, 
Asst.  U.  S.  Atty.,  both  of  Muskogee,  Okl. 

PER  CI'RIAM.  Reversed,  on  confession  of  error  by  defendant  in  error, 
without  costs  to  either  party  in  this  court,  and  cause  remanded,  with  direc- 
tions to  grant  a  new  trial. 


(227  Fed.  1020) 

MEGGINSON  v.  UNITED  STATES.  (Circuit  Court  of  Appeals.  Eighth 
Circuit.  May  25,  1915.)  No.  4:^99.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Oklahoma.  L.  O.  Lytle,  of  Sapulpa, 
Okl.,  for  plaintiff  in  error.  D.  H.  Linebaugh,  U.  S.  Atty.,  and  W.  P.  Mc- 
Ginnls, Asst.  U.  S.  Atty.,  both  of  Muskogee,  Okl. 

PER  CURIAM.  Reversed,  on  confession  of  error  by  defendant  in  error, 
without  costs  to  either  party  in  this  court,  and  cause  remanded,  with  directions 
to  grant  a  new  trial.    See,  also,  227  Fed.  1020,  141  C.  C.  A.  670. 


(227  Fed.  1020) 

ME(;GINS0N  v.  united  states.  (Circuit  Court  of  Appeals,  Eighth 
Circuit.  May  25,  1915.)  No.  4400.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Oklahoma.  L.  O.  Lytle,  of  Sapulpa, 
Okl.,  for  plaintiff  in  error.  D.  H.  Linebaugh,  U.  8.  Atty.,  and  W.  P.  Mc- 
Ginnls, Asst  U.  S.  Atty.,  both  of  Muskogee,  OkL 

PER  CURIAM.  Reversed,  on  confession  of  errors  by  defendant  in  error, 
without  costs  to  either  party  in  this  court,  and  cause  remanded,  with  directions 
to  grant  a  new  trial.    See,  also,  227  Fed.  1020,  141  C.  C.  A.  67a 


(227  Fed.  1020) 

MIDLAND  VALLEY  R.  CO.  v.  HENDERSHOT.  (Circuit  Court  of  Appeals, 
Eighth  Circuit  November  2,  1915.)  No.  4509.  In  Error  to  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  Oklahoma.  Farrar  L.  McCain, 
of  Muskogee.  Okl.,  for  plaintiff  in  error.  Bert  G.  Wood  and  O.  T.  Gilbertson, 
both  of  Muskogee,  Okl.,  for  defendant  in  error. 

PER  CURIAM.  Dismissed,  at  costs  of  plaintiff  in  error,  except  that  no 
attorney's  fee  is  to  be  taxed  for  defendant  in  error,  on  motion  of  plaintUf  in 
error  and  stipulation  of  parties. 


(226  Fed.  1023) 

MINNEAPOLIS.  ST.  P.  &  S.  S.  M.  R.  CO.  v.  COOK.  (Circuit  Court  of  Ap- 
peals, Seventh  Circuit.  October  28,  1914.)  No.  2087.  In  Error  to  the  Dis- 
tract Ck)urt  of  the  United  States  for  the  Eastern  District  of  Wisconsin.  For 
opinion  below,  see  225  Fed.  905.  W.  A.  Hayes,  of  Milwaukee,  Wis.,  for  plain- 
tiff in  error.    D.  W.  McXamara,  of  Montello,  Wis.,  for  defendant  in  error, 

PER  CURIAM.    Judgment  affirmed. 
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(227  Fed.  1020) 

NEW  YORK,  C.  &  ST.  L.  R.  CO.  v.  NIEBEL.  (Circuit  Court  of  Appeals, 
Sixth  Circuit.  October  9,  1915.)  No.  2S21.  In  Error  to  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Ohio.  Charles  A.  Seiders,  of 
Toledo,  Ohio,  for  appellant    Marshall  &  Fraser,  of  Toledo,  Ohio,  for  appellee. 

PER  CURIAM.  Dismissed  pursuant  to  stipulation.  See,  also,  214  Fed. 
952,  131  C.  C.  A.  248. 


(227  Fed.  1021) 

NORTH  MEMPHIS  SAVINGS  BANK  et  al.  v.  NEUHARDT.  (Circuit  Court 
of  Appeals,  Sixth  Circuit.  November  12,  1915.)  No.  2736.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Western  District  of  Tennessee. 
Silas  McBee,  Jr.,  of  Memphis,  Tenn.,  for  appellant  G.  J.  McSpadden,  of 
Memphis,  Tenn.,  for  appellee. 

PER  CURIAM.    Dismissed  by  consent  of  parties. 


(227  Fed.  1021) 

PENNSYLVANIA  STEEL  CO.  et  al.  v.  NEW  YORK  CITY  RY.  CO.  et  al. 
(and  four  other  cases).  In  re  SECOND  AVE.  R.  CO.  IN  CITY  OF  NEW  YORK 
et  al.  V.  ROBINSON.  (Circuit  Court  of  Appeals,  Second  Circuit.  September 
27,  1915.)  No.  317.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Southern  District  of  N6w  York.  Use  and  Occupation  Proceeding.  Motors 
Proceeding.  On  rehearing.  Denied.  Before  COXE,  WARD,  and  ROGERS, 
Circuit  Judges. 

PER  CURIAM.  It  was  incorrectly  stated  in  the  opinion  (225  Fed.  734,  141 
C.  C.  A.  3)  that  the  Metropolitan  receivers  had  paid  the  special  franchise 
tax  for  1907  due  in  October  of  that  year.  This,  however,  in  no  way  affects 
the  decision,  whose  purpose  was  to  define  the  manner  in  which  the  account 
should  be  stated  between  the  receivers  and  the  Second  Avenue  Railroad  Com- 
pany, viz.:  That  down  to  June  1^  1908,  the  receivers  should  be  charged  for 
use  and  occupation  with  an  amount  equal  to  the  stipulated  rent,  and  there- 
after to  November  13,  1908,  only  with  the  net  earnings  of  the  road.  As  the 
receivers  have  not  paid  the  tax  in  question,  they  must  be  charged  with  it 
The  motion  for  a  rehearing  is  denied. 


(227  Fed.  1021) 

PRICE  V.  GIBBS.  (Circuit  CJourt  of  Appeals,  Sixth  Circuit  June  12, 
1915.)  No.  2794.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Soythem  District  of  Ohio.  John  R.  Tanner,  of  London,  Ohio,  for  appellant 
Chapin  B.  Beem,  of  Columbus,  Ohio,  for  appellee. 

PER  CURIAM.    Dismissed  pursuant  to  stipulation. 


(227  Fed.  1021) 

RYDER  et  al.  v.  BRUNS.  (Circuit  Court  of  Appeals,  Eighth  Circuit  De- 
cember 14,  1915.)  No.  4468.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Iowa.  Wallace  R.  Lane  and  Sebastian 
Hinton,  both  of  Chicago,  111.,  for  appellants.  John  E.  Stryker,  of  St  Paul, 
Minn.,  for  appellee. 

PER  CURIAM.  Dismissed  per  stipulation  of  parties;  costs  of  appeal  to 
be  paid  by  party  incurring  same. 


(227  Fed.  1021) 

ST.  LOUIS  S.  W.  RY.  CO.  OF  TEXAS  v.  MACIEL  (two  cases).!  (Circuit 
Court  of  Appeals,  Fifth  Circuit.  November  27,  1915.)  No.  2788.  In  Error  to 
the  District  Court  of  the  United  States  for  the  Western  District  of  Texas; 
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Gordon  Tlu^jsell,  Judge.  S.  P.  Ross  and  Sam  R.  Scott,  both  of  Waco,  Tex., 
for  plaintlfls  in  error.  S.  Engelking,  of  San  Antonio,  Tex.,  for  defendant  in 
error.  Before  PARDEE  .and  WALKER,  Circuit  Judges,  and  SPEER,  Dis- 
trict  Judge. 

PER  CURIAM.  These  cases  were  tried  together  in  the  District  Court, 
are  brought  to  this  court  on  separate  writs,  and  were  heard  here  together. 
The  errors  assigned  relate  to  the  charge  of  the  court  as  given  and  to  the  re- 
fusal of  special  charges  requested,  and  we  find  none  of  the  assignments  well 
taken.  The  charge  of  the  court  was  clear,  and  fairly  and  fully  covered 
the  issues  in  both  cases,  and  was  as  favorable  to  the  plaintiff  in  error  as  the 
proof  warranted.    The  Judgment  of  the  District  Court  is  affirmed  in  both  cases. 


(226  Fed.  1023) 

In  re  SIECiEL.  EDWARDS  v.  APTHEKER.  (Circuit  Court  of  Appeals, 
First  Circuit.  September  23,  1915.)  No.  1140.  In  Error  to  the  District  Court 
of  the  United  States  for  the  District  of  Massachusetts.  Tor  opinion  l)elow, 
see  223  Fed.  369. 

I'ER  CURIAM.  Ordered,  upon  confession  of  error  by  the  appellee,  the 
decree  of  the  District  Court  is  reversed  and  set  aside,  and  the  case  is  remitted 
to  that  court  for  further  proceedings  in  accordance  with  law,  with  costs  of 
appeal,  and  mandate  shall  issue  forthwith. 


(227  Fed.  1021) 

In  re  SILBERSTBIN.  (Circuit  Court  of  Appeals,  Second  Circuit  October 
5,  1915.)  No.  105.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York.  On  motion  to  dismiss  appeal.  See, 
also,  225  Fed.  665.    Before  LACOMBB,  COXE,  and  WARD,  Circuit  Judges. 

PER  CURIAM.  The  questions  raised  on  this  motion  will  be  disposed  of 
when  the  appeal  comes  on  for  argument;  but  appellant  must  promptly  give 
notice  to  the  other  creditors,  or  to  those  of  them  whose  address  can  be 
ascertained,  that  appeal  has  been  taken  and  that  it  is  coming  on  for  argument. 


(227  Fed.  1022) 

SMITH  V.  THORNBURGH  et  al.  (Circuit  Court  of  Appeals,  Eighth  Circuit. 
December  13,  1915.)  No.  4450.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Oklahoma.  Ledbetter,  Stuart  &  Bell,  of 
Oklahoma  City,  Okl.,  for  appellant  Harlan  Read,  of  Okmulgee,  OkL,  for  ap- 
pellees. 

PER  CURIAM.    Appeal  dismissed,  with  costs,  per  stipulation  of  parties. 


(227  Fed.  1022) 

THOMPSON  et  al.  v.  TRAVIS  et  aL  (Circuit  Court  of  Appeals,  mtth  Cir- 
cuit. November  27,  1915.)  No.  2802.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Texas;  (3ordon  Russell,  Judge. 
J.  A.  Bulloch,  of  Tyler,  Tex.,  for  plaintiffs  in  error.  Geo.  W.  Steere,  B.  K. 
Goree,  and  H.  A.  Turner,  all  of  Fort  Worth,  Tex.,  for  defendants  in  error. 
Before  PARDEE  and  WALKER,  Circuit  Judges,  and  SPEER,  District  Judge. 

PER  CURIAM.  We  find  no  reversible  error  in  any  of  the  assignments. 
The  case  seems  to  have  been  properly  ruled  and  decided,  and  the  judgment 
of  the  District  Court  is  affirmed. 


(227  Fed.  1022) 

UNDERWOOD  TYPEWRITER  CO.  v.  E.  C.  STEARNS  &  CO.  et  aL  (Cir- 
cuit CJourt  of  Appeals,  Second  Circuit.  October  7,  1915.)  No.  270.  Appeal 
from  the  District  Court  of  the  United  States  for  the  Southern  District  of  New 
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York.  On  motion  for  leave  to  move  in  the  District  Court  to  reopen.  For 
former  opinion,  see  227  Fed.  74,  141  C.  C.  A.  622.  Arthur  v.  Briesen,  of  New 
York  City,  for  petitioner.  Before  COXE,  WARD,  and  ROGERS,  Circuit 
Judges. 

PER  CURIAM.  This  case  has  been  thoroughly  considered  by  this  court, 
both  at  the  original  hearing  and  on  a  motion  for  rehearing.  The  cases  now 
particularly  relied  on  were  before  us  at  that  time  and  were  duly  considered. 
The  mandate  has  gone  to  the  District  Court  We  think  that  the  motion 
should  be  denied. 


(227  Fed.  1022) 

UNION  TRUST  CO.  v.  DETROIT  BODY  CO.  et  al.  (Circuit  Court  of  Ap- 
peals,  Sixth  Circuit.  October  9,  1915.)  No.  2785.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  Michigan.  Robert  M. 
Brownson  and  Henry  M.  Campbell,  both  of  Detroit,  Mich.,  for  appellant. 
Clark,  Lock  wood,  Bryant  &  Klein,  of  Detroit,  Mich.,  for  appellee. 

PER  CURIAM.    Dismissed  pursuant  to  stipulation. 


(227  Fed.  1023) 

UNITED  STATES  ex  rel.  UNITED  IRON  WORKS  CO.  et  al.  v.  LUYSTER, 
ct  al.  (Circuit  Court  of  Appeals,  Eighth  Circuit.  May  3,  1915.)  No.  4254.  In 
Error  to  the  District  Court  of  the  United  States  for  the  Western  District  of 
Oklahoma.  C.  6.  Homer,  of  Guthrie,  Okl.,  and  J.  L.  Homsby,  of  St.  Louis, 
Mo.,  for  plaintiffs  in  error.  William  F.  Robertson,  of  Dallas,  Tex.,  and  John 
Devereux,  of  Oklahoma  City,  Okl.,  for  defendants  in  error. 

PER  CURIAM.  Reversed,  with  costs,  and  remanded  for  further  proceed- 
ings on  authority  of  opinion  of  Supreme  Court,  In  U.  S.,  for  Use,  etc.,  of  Alex. 
Bryant  Co.  v.  N.  Y.  Steam  Fitting  Co.,  235  U.  S.  327,  35  Sup.  Ct  108,  59  L. 
Ed.  253. 


(227  Fed.  1023) 

WATTS  V.  WESTON  et  aL  (Circuit  Court  of  Appeals,  Second  Circuit 
November  16,  1915.)  In  Error  to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  Before  LACOMBE,  COXE,  and 
ROGERS,  Circuit  Judges. 

PER  CURIAM.  We  have  too  much  doubt  as  to  the  right  of  the  plaintiff  as 
executrix  of  the  last  will  and  testament  of  James  R.  Watts,  deceased,  to  ap- 
peal, and  of  her  chance  of  final  success,  to  warrant  the  granting  of  the  motion 
allowing  her  to  appear  in  forma  pauperis,  after  so  long  a  delay. 


(226  Fed.  1023) 

WEBB  V.  NORMAN,  ((nrcuit  Court  of  Appeals,  Fifth  Circuit  October 
25,  1915.)  No.  2782.  Petition  to  Superintend  and  Revise  from  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Georgia;  William 
T.  Newman,  Judge.  Owens  Johnson,  of  Atlanta,  Ga.,  for  petitioner.  J. 
G.  Roberts,  of  Marietta,  Ga.,  for  respondent  Before  PARDEE  and  WALK- 
ER, Circuit  Judges,  and  FOSTER,  District  Judge. 

PER  CURIAM.  Having  fully  considered  the  records  and  briefs  in  this 
case,  we  conclude  that  In  and  for  the  reasons  assigned  by  the  District  Judge 
(219  Fed.  349)  the  case  was  correctly  ruled.  The  petition  to  superintend  and 
revise  is  denied. 


(227  Fed.  1023) 

WILSON  et  al.  v.  UNITED  STATES.     (Circuit  Court  of  Appeals,  Eighth 
Circuit    September  27,  1915.)     No.  4571.    In  Error  to  the  District  Court  of 
the  United  States  for  the  Western  District  of  Oklahoma.    John  W.  Choate,  of 
141C.C.A.— 43 
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Oklahoma  City,  Okl.,  for  plaintiffs  In  error.    John  A.  Fain,  U.  S.  Atty.,  of 
Oklahoma  City,  Okl. 

PER  CURIAM.  Docketed  and  dismissed,  without  costs  to  ^ther  party  in 
this  court,  on  moticMi  of  defendant  in  error,  and  with  consent  of  plaintiffs 
in  error. 


(227  Fed.  1023) 

TOST  V.  DALLAS  COUNTY.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
May  18,  1915.  Rehearing  Denied  August  23,  1915.)  No.  4186.  Appeal  from 
the  District  CJourt  of  the  United  States  for  the  Western  District  of  Missouri. 
Harry  J.  Cantwell,  of  St  Louis,  Mo.,  for  appellant  J.  W.  Miller  and  John  8. 
Haymes,  both  of  Buffalo,  Mo.,  for  ai^)ellee. 

PER  CURIAM.  Decree  of  District  Court  affirmed,  on  authority  of  mandate 
of  Supreme  Court  on  questions  certified.    See,  also,  219  Fed.  1023,  134  a 

a  A.  eea 
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ACCORD  AND  SATISFACTION. 

See  NovatioiL 

ACCOUNT. 

See  Patents,  «s>312,  318. 

ACKNOWLEDGMENT. 

See  Ehridence,  «=>343. 

ACQUIESCENCL 

See  CorporatiooB,  ^s>428. 

ACTION. 

I.  GROUNDS  AlfD  OOWDrnOHS  PR& 
GEDEHT. 

«=»2  (U.S.C.C.A.)  Where  property  i«  destroyed, 
no  privity  of  contract  is  necessary  to  support 
an  action  by  the  one  injured.—Standard  En« 
gineering  Co.  v.  Oriental  Bulkhead  &  Improve- 
ment CJo.,  191. 

n.   NATtnEtS  AND  FORM. 

^=s>23  (U.S.C.G.A.}  In  an  action  at  law  on  a 
note,  equitable  rignts,  such  as  subrogation  and 
equitable  liens,  cannot  be  enforced.— Pensacola 
State  Bank  v.  Hiomberry,  367. 

ADMINISTRATION. 

See  Bankruptcy.  «b>268,  273. 

ADMIRALTY. 

See  Collision;    Shipping. 

X.  JURISDIOTION. 

«=s>l  (U.S.C.CJl.)  The  maritime  law  of  the 
Fnited  States  subsists  as  an  entirety,  of  which 
the  federal  courts  have  exclusive  jurisdiction, 
and  must  be  administered  by  them,  unaffected 
by  state  legislation.— Swayne  &  Hoyt  v.  Barsch, 
337. 

^=s>l8  (n.S.C.C.A.)  The  test  of  admiralty  juris- 
diction in  tort  in  this  country  is  locality; 
where  the  cause  of  action  is  completed  on  navi- 
gable waters,  admiralty  has  jurisdiction,  but 
where  it  is  completed  on  land,  the  remedy  be- 
longs to  the  courts  of  common  law.— Swayne  & 
Hoyt  V.  Barsch,  337. 


«=s>20  (n.S.C.C.A.)  In  action  at  law  for  injui^ 
while  working  on  dock  in  defendant's  employ 
in  discharging  vesseL  held  that  provision  of 
Oregon  Employers'  Lmbility  Law  as  to  protec- 
tion of  machinery  was  applicable,  since  the 
case  was  not  within  the  admiralty  jurisdiction. 
—Swayne  &  Hoyt  v.  Barsch.  337. 
«=»2I  (U.S.C.C.A.)  In  the  absence  of  a  reme- 
dy by  maritime  law,  a  state  statute  may  fur- 
nish a  remedy  for  death  which  occurs  from  tort 
on  navigable  waters,  which  remedy  may  be  en- 
forced in  a  proceeding  in  admiralty.— Swayne  & 
Hoyt  V.  Barsch.  337. 

X.  G08T8. 

«=8>I24  (n.S.C.C.A.)  In  the  absence  of  a  stat- 
ute or  rule  of  court,  or  a  practice  equivalent 
thereto,  the  expense  of  procuring  a  surety  com- 
pany bond  for  release  of  a  vessel  libeled  for  col- 
lision is  not  taxable  as  costs.— The  Texas,  501. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

AFRDAVITS. 

See  Depodtioiis;  Judgment,  ^=3»490. 

ALIENATION. 

See  Indiana,  ^=8»15. 

ALIENS. 

m.  ZBfMIGRATION. 

^s»54  (U.S.C.CA.)  EMdence  held  to  warrant 
finding  of  the  Immigration  Department  that  ap- 
pellant was  a  prostitute,  and  was  found  an  in- 
mate of  a  house  of  prostitution  and  practicing 
prostitution  subsequent  to  her  entry  into  the 
United  States.— Chu  Tai  Ngan  v.  Backus,  276. 
^=s>54  (U.S.C.CA.)  Proceedings  for  deportation 
of  aUens  under  Act  Feb.  20,  1907,  H  20,  21, 
are  reviewable  by  the  courts  only  so  far  as  to 
determine  whether  the  department  officials  act- 
ed within  the  scope  of  their  authority  and  the 
fairness  of  their  proceedings.— Sibray  v.  Unit- 
ed States,  565. 

ALLOTMENT. 

See  Indians,  ^s»15. 
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AMENDMENT. 

See  Partiei;    Patents,  «=8»168;   Pleading,  ^=> 

^  ANIMALS. 

See  Indians,  «=>33. 

APPEAL  AND  ERROR. 

See  Aliens,  ^=:>64;    Bankraptcy,  ^=s>440,  451. 


m.   DEOI8ION8  REVIEWABIiE. 
(D)  Finalltr  of  DetermlnaUon. 

«=»80  (U.S.C.C.A.)  A  decree  authoiiiing  tbe 
receivers  of  a  corporation  to  sell  at  private  sale 
all  the  assets  and  rights  thereof  according  to  the 
terms  of  an  offer,  objections  to  which  were  heard, 
and  confirmation  of  which  is  unnecessary,  and 
not  contemplated,  is  final  and  appealable.— 
Stokes  V.  WUliams,  140. 

V.   PRESENTATIOH    AND     RESERVA- 
TION m  LOWER  COURT   OF 
GROUNDS   OF  REVIEW* 

(A)  Issues  and  i^nestloBS  in  Lower  Conrt. 

«=s>l69  (U.S.O.C.A.)  A  point  not  presented  to 
the  court  below,  and  passed  on,  cannot  be  con- 
sidered on  appeal. — J.  H.  Lane  &  Ck).  v.  Maple 
Cotton  Mills,  448. 

(B)  Objections  and  Motions,  and  Rnllnss 

Thereon. 

^=:>I84  (U.S.O.O.A.)  Where  a  court  of  law  was 
not  clearly  without  jurisdiction,  an  objection, 
first  urged  on  appeal,  that  the  subject-matter 
was  cognisable  only  in  equity,  was  too  late.-— 
United  States  v.  Illinois  Surety  Co.,  409. 
^=9206  (U.S.C.CJl.)  In  a  personal  injury  ac- 
tion, where  counsel  did  not  at  the  time  object  to 
the  form  of  a  question  on  the  ground  that  it 
permitted  plainuff  to*  combine  income  received 
from  his  farm  operations  with  his  personal 
services,  the  matter  cannot  be  raised  on  appeaL 
—Delano  v.  Peirce,  98. 

^=:>232  (U.S.C.C.A.)  Defendant  moving  for  a 
nonsuit  at  the  close  of  plaintiffs'  case,  and  at 
the  close  of  the  entire  case,  on  the  grounds  that 
an  oral  contract  was  merged  in  a  written  con- 
tract and  was  within  the  statute  of  frauds, 
held  a  sufficient  objection  to  admissibility  of  the 
evidence  of  the  oral  contract  to  save  the  ques- 
tion for  review.— Watkins  Salt  Co.  v.  Mulkey, 
11. 

(C)  Exceptions. 

^=:>266  (U.S.C.C.A.)  No  exceptions  to  a  mas- 
ter's report,  not  taken  before  the  master,  can  be 
raised  in  an  appellate  court.— Underwood  Type- 
writer Co.  V.  B.  C.  Stearns  &  Co.,  022. 
€=:>272  (U.S.C.CA.)  Assignments  of  error  baa- 
ed on  exceptions  to  the  court's  charge,  not  taken 
specifically  and  at  the  conclusion  of  the  charge, 
as  expressly  required  by  a  rule  of  the  appellate 
court,  will  not  be  considered.- Barnes  A  Tucker 
Coal  Co.  V.  Vozar,  579. 

©=>273  (U.S.C.C.A.)  Assignments  of  error  bas- 
ed on  exceptions  to  the  court's  charge,  not  tak- 
en specifically  and  at  the  conclusion  of  the 
charpe,  as  expressly  required  by  a  rule  of  the 
appellate  court,  will  not  be  considered. — Barnes 
&  Tucker  Coal  Co.  v.  Vozar,  579. 


«ss>274  (U.S.C.C.A.)  In  dock  laborer's  action 
for  personal  injuries,  defendant's  exception  held 
to  call  in  question  only  the  part  of  the  Oregon 
Employers'  Liability  Law,  providing  that  tbe 
negligence  of  a  superintendent  should  not  be  a 
defense  to  a  servant's  action  for  injury.— 
Swayne  &  Hoyt  v.  Barsch,  337. 

VI.  PARTIES. 

^=9324  (U.S.C.C.A.)  Formal  summons  and  or- 
der of  severance  held  not  indispensable  to  ap- 
peal by  one  of  the  parties  to  a  decree,  where  no- 
tice to  the  others  and  refusal  to  join  fairly  ap- 
pears.—Union  Trust  Co.  V.  Beach,  584. 
<S=>336  (U.S.C.CA.)  In  view  of  Rev.  St  § 
1005j  held,  that  a  writ  of  error  would  not  be 
dismissed  because  some  parties  were  omitted.— 
Clinchfield  Fuel  Ck>.  v.  Titus,  330. 

XVI.  REVIEW. 
(A)  Scope  and  Extent  In  General. 

«=8»854  (U.S.C.CJl.)  Error  is  not  assignable  to 
ttke  reasons  for  a  decree  given  in  the  court's 
opinion.— Smart  v.  Wright,  632. 
^=8»959  (U.S.C.CA.)  Allowance  of  amendment 
to  complaint  rests  in  court's  discretion,  and  in 
absence  of  abuse  of  discretion  it  is  not  reversible 
error.— Chicago,  St.  P.,  M.  &  O.  By.  Co.  v.  Nel- 
son, 464. 

(G)  <lne«ttona  of  Fnot,  Verdlets,  nnd  Pind- 
tnini. 

<S==>99I  (U.S.C.CA.)  When  tbe  jurisdiction  of 
the  court  depends  on  questions  of  fact,  whidi 
are  submitted  to  the  jury  under  proper  instruc- 
tions, their  determination  is  conclusive  and  can- 
not be  reviewed  by  an  appellate  court. — ^Atlantic 
City  V.  Warren  Bros.  CJo.,  202. 
^=s>l009  (U.S.CC.A.)  Under  the  new  equity 
rules,  the  reviewing  court  has  the  right  of  trying 
the  questions  of  fact  de  novo;  but  the  finddngB 
below  are  not  to  be  disturbed,  unless  it  dearly 
appears  that  the  trial  court  has  either  misappre- 
hended the  evidence  or  has  gcme  against  the 
dear  weight  thereof.— American  Botary  Valve 
CJo.  V.  Moorehead,  129. 

«ss>l010  (U.S.CCA.)  A  finding  justified  by  tiie 
evidence  will  not  be  disturbed.— Brookheim  v. 
Greenbaum,  89. 

<S=»IOII  (U.S.CCJl.)  A  finding  on  conflicting 
evidence  is  conclusive. — Fleischman  v.  Bahm- 
stort  273. 

«=s>l022  (U.S.C.CA.)  Findings  of  fact  by  the 
spedal  master  and  District  Court  will  not  be 
disturbed,  unless  clearly  unsupported  by  the 
evidence.— Poff  v.  Adams,  Payne  &  Gleaves,  1S5. 

(H)  Harmless  Error. 

<$=>I029  (U.S.C.C.A.)  A  judgment  will  not  be 
reversed  for  errors  committed  against  a  defeat- 
ed party,  not  entitled  to  succeed  in  any  event 
— Vagaszki  v.  Consolidation  CJoal  CJo.,  37. 
^==>I039  (U.S.C.CA.)  Omission  of  a  material 
allegation  from  a  statement  of  claim  is  not 
ground  for  reversal,  where  the  point  was  not 
made  in  the  trial  court,  and  the  charge  prop- 
erly submitted  the  issue  to  the  jury. — Keystone 
Coal  &  CJoke  Co.  v.  Petrovich,  591. 
<$=>I050  (U.S.C.C.A.)  Where  competent  evi- 
dence showed  that  the  injured  employ^  assumed 
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the  risk,  error  in  pennittixig  defendant  to  in- 
troduce in  evidence  a  deposition  held  not  ground 
for  reversing  judgment  for  defendant— Vagaszki 
V.  Consolidation  Coal  Co.,  87. 
^=5»iaS8  (U.S.C.O.A.)  In  action  to  recover  real- 
ty, error,  if  any,  in  excluding  record  of  deed, 
which  was  link  in  chain  of  defendant's  title, 
held  harmless,  in  view  of  a  later  deed  from  same 
grantor ;  validating  acts  (Acts  Tex.  1907,  c.  1C5, 
Act  1841,  and  Act  1860  [2  Ganmiel's  Early  Laws 
Tex.  p.  632 ;  4  Gammel's  Early  Laws  Tex.  p. 
1487])  not  applying.— Houston  Oil  Co.  of  Texas 
7.  Goodrich,  264. 

<8s»l068  (U.S.C.CJl.)  Error  in  submitting  to 
jury  a  ground  of  negligence  held  not  prejudi- 
cial, where  record  showed  that  it  did  not  affect 
result— Chicago,  St  P.,  M.  &  O.  By.  Co.  v.  Nel- 
son, 464. 

(K)  Subsequent  Appemls. 

^s>l099  (n.S.C.C.A.)  Where  defendants'  objec- 
tion to  the  jurisdiction  was  presented  by  the 
record,  an  affirmance  of  a  temporary  injunction, 
must  be  considered  as  establishing  the  law  of 
the  case  against  the  objection,  although  the  ob- 
jection to  jurisdiction  was  not  considered  in 
the  opinion.— Granite  Brick  Co.  v.  Titus,  313. 

XVH.  DETERMINATIOH  AND  DI8PO- 
8ITION   OF  OAU8E. 

(F)  Mandate    and    Proeeedlnss    in    Lovrev 
Court* 

^=»M95  (U.S.C.C.A.)  The  rule  announced  by 
the  Circuit  Court  of  Appeals  in  determining  the 
questions  involved  in  a  case  held  the  law  of  the 
case  in  subsequent  trials  thereof.— Coal  &  Iron 
By.  Co.  V.  Beherd,  271. 

«s»l207  (U.S.C.C.A.)  Upon  the  coming  down 
of  a  mandate  of  the  Circuit  Court  of  Appeals 
the  District  Court  should  have  granted  success- 
ful appellants'  application  to  file  the  mandate 
and  enter  a  judgment  and  decree  in  accordance 
with  it,  dismissing  the  bill,  and  for  costs,  so  that 
execution  could  issue  to  enforce  the  Circuit 
Court  of  Appeals  judgment— Harrison  v.  Mc- 
Pherson,  196. 

XVm.  LIABILITIES  OH  BONDS  ANB 
UNDERTAKINGS. 

^=»1237  (U.S.C.C.A.)  Judgment  in  District 
Court  on  supersedeas  bond  against  appellant 
and  surety  held  improper,  as  made  possible  by 
plaintiff's  false  statements  to  the  Circuit  Court 
of  Appeals,  procuring  it  to  reverse  a  decree  in 
part— Harrison  v.  Richards,  194. 

APPLICATION. 

See  Patents,  «s>ll2. 

APPOINTMENT. 

See  Ballroads,  «=>206 ;   Recetvers,  «s>47. 

APPROVAL 

See  Contracts,  «=>284. 


ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «s>7dO. 

ASSENT. 

See  Novation. 

ASSETS. 

See  Partnership,  4s>232. 

ASSIGNMENTS. 

See  Courts,  ^=»312;  Fraudulent  Conveyances; 
Municipal  Corporations,  ^=9353;  Novation; 
Principal  and  Surety,  <S=>102 ;  United  States. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Joint-Stock  Companies. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant.  «s>203-220,  288. 

ATTACHMENT. 

See  Homestead. 

AnORNEY  AND  CLIENT. 

See  Criminal  Law,  ^s»730 ;  Receivers,  ^=>158 ; 
Trial,  «=»40. 

II.  BETAIHER  AND  ATJTHORITT. 

<&=>63  (U.S.C.C.A.)  Relationship  of  attorney 
and  client  held  estahlished,  between  defendant 
and  attorneys  in  suit  which  they  were  defend- 
ing for  insurance  company,  by  agreement  on 
dissolution  of  insurer,  though  expenses  were  to 
be  borne  by  insurance  commissioner. — Everett 
Clarke  &  Benedict  v.  Alpha  Portland  Cement 
Co.,  55. 

aB>75  rU.S.C.CA.)  A  client,  during  suit,  may 
change  nis  attorney  without  assigning  a  reason ; 
and  the  court  will  grant  order  of  substitution, 
imposing  terms  justified  to  protect  discarded 
attomey.—Everett,  Clarke  &  Benedict  v.  Alpha 
Portland  Cement  Co.,  55. 

Where  client,  pending  suit,  seeks  to  substi- 
tute new  for  old  attorney,  power  of  court  sum- 
marily to  order  discarded  attorney  to  surren- 
der client's  papers  on  security  for  proper  charg- 
es rests  on  r^tionship  of  attorney  and  client 
— ^Id. 

IV.   OOMPEHSATION  AND  LIEN  OF 

ATTOBNET. 

(B)  litem. 

<©=>I7I  (U.S.C.C.A.)  An  attorney's  general  lien 
for  charges  on  his  client's  papers  has  its  ori- 
gin in  the  power  of  courts  over  the  relations  of 
attorney  and  client.— Everett,  Clarke  &  Bene- 
dict V.  Alpha  Portland  Cement  Co.,  55. 
The  retaining  lien  of  an  attorney  upon  his 
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client's  papers  in  his  possession  to  secure  his 
charges  is  recognised  in  New  York.— Id. 

The  retaining  lien  of  an  attorney  to  se- 
cure his  charges  on  papers  of  his  client  and 
his  lien  on  a  judgment  are  subject  to  different 
rules;  the  lien  on  a  judgment  not  being  rec- 
ognised at  common  law.— -Id. 

Apart  from  statute,  equity  recognized  attor- 
ney's lien  on  judgment  secured  by  him,  as  com- 
mon law  did  not,  apart  from  statute.— Id. 

An  attorney  may  actively  enforce  his  special 
lien  on  a  judgment  recovered  by  him. — Id. 

An  attorney's  general  lien  on  his  client's  pa- 
pers in  his  possession  is  merely  passive  and  re- 
taining, and  may  not  be  actively  enforced.— Id. 
^=>I8I  (U.S.C.O.A.)  An  attorney's  special  or 
charging  lien  on  a  judgment  recovered  by  him 
never  exceeds  costs  and  fees  due  him  in  the 
particular  suit.— Everett,  Clarke  &  Benedict  v. 
Alpha  Portland  Cement  Co..  55. 

Attorney's  general  lien  on  client's  i)apers  is 
not  limited  to  services  in  particular  suit,  but 
secures  any  general  balance.— Id. 
^s>l82  (U.S.C.C.A.)  Attorneys  for  indemnity 
company,  dissolved  by  state  court  pending  ac- 
tion against  insured,  which  they  were  defending, 
held  to  have  no  lien  on  the  papers  of  the  in- 
sured.—Everett,  Clarl^  &  Benedict  v.  Alpha 
Portland  Cement  Co.,  56. 

A  court  can  order  an  attorney  to  deliver  up 
his  client's  papers  on  security  sufficient  to  meet 
demands.— Id. 

ATTORNEY  GENERAL 

<5=5>7  (U.S.C.C.A.)  The  government's  right  to 
elect  to  rescind  a  patent  procured  by  fraud,  or 
to  ratify  it  and  sue  for  damages,  may  be  exer- 
cised by  the  Attorney  General  through  the  Unit- 
.  ed  States  district  attorney.— United  States  v. 
Koleno,  178. 

AUTHORITY. 

See  Corporations,  ^=»298. 

BANKRUPTCY. 

See  United  States,  «=>67. 

I.   CON8TITITTIONAI<  AND  STATU- 
TORY PROVISIONS. 

^=>4  (U.S.C.C.A.)  Bankruptcy  Act  recognizes 
right  of  bankrupt  to  maie  voluntary  assign- 
ment of  his  property  to  avoid  attachments 
thereon  and  secure  an  equal  distribution  among 
all  creditors.— Bell  v.  Blessing,  34. 

n.  PETmOH.  ADJUDICATION,  WAR- 

RANT,  AND  CUSTODY  OF 

PROPERTY. 

(B)   Voluntary    ProceedlBiTS. 

^=943  (U.S.C.C.A.)  Authorization  to  a  corpo- 
ration to  file  a  petition  Jn  bankruptcy,  given 
by  its  board  of  directors,  a  member  of  which 
practically  owned  all  the  stock,  is  sufficient, 
notwithstanding  Civ.  Code  Cal.  {  361a.— Bell 
v.  Blessing,  34. 

A  corporation  has,  under  Bankr.  Act,  S  4a, 
the  same  privilege  of  becoming  a  voluntary 
bankrupt  as  an  individual  has,  and  a  resolution 
of  its  board  of  directors  need  not  strictly  con- 
form to  section  3,  subd.  5.— Id. 


(C)  InTolvntary  Pro«eedliiirs* 

(U.S.C.CJl.)  Appointment  of  a  receiver 
for  a  corporation  by  a  state  court,  fceW,  on  the 
facts  appearing  of  record,  not  because  of  insol- 
vency, so  as  to  constitute  an  act  of  bankruptcy. 
— Maplecroft  Mills  v.  Childs,  245. 

To  render  the  appointment  of  a  receiver  an  act 
of  bankruptcy,  the  defendant  must  have  been  in- 
solvent, as  insolvency  is  defined  by  the  Bank- 
ruptcy Act.— Id. 

m.  AssiGNicENT.  administration; 

AND  DISTRIBUTION  OF  BANK^ 
RUPT'S  ESTATE. 

(C)  Preferences   and  Transfers  bir  Banlc* 

mpty   and  Attaelintents  and 

Other  Llena. 

^=9 1 65  (U.S.C.C.A.)  Advancement  of  money  to 
brick  manufacturers  under  agreement  that  they 
would  manufacture  bricks  for  the  lender  held 
not  a  voidable  preference,  under  Bankr.  Act, 
§§  60a,  60b,  the  lender  having  taken  posses- 
sion before  bankruptcy.— Sieg  v.  Greene,  79. 
«=»I77  (U.S. CCA.)  Conveyance  recorded 
within  four  months  before  bankruptcy  held 
voidable  as  to  excess  of  land  over  homestead 
right.— Sieg  V.  Greene,  79. 

<S=>I84  (U.S.C.C.A.)  Under  Bankr.  Act,  §  6, 
state  statutes  and  decisions  held  to  control  in 
determining  whether  conveyance  of  land  in 
which  bankrupt  had  homestead  interest  was 
fraudulent— Sieg  v.  Greene,  79. 
^=9 1 86  (U.S.C.C.A.)  Improvements  added  to 
brick  plant  by  preferential  transferee  held  no 
part  of  the  estate  in  bankruptcy. — Sieg  v. 
Greene,  79. 

(D)  Administration  of  Estate. 

^=:>268  (U.S.C.C.A.)  lien  of  corporate  deed  of 
trust  upon  payment  by  purchaser  from  the  cor- 
poration held  not  released  or  discharged,  not- 
withstanding trustee*s  consent  to  order  of  bank- 
ruptcy court  for  surrender  of  purchaser's  rights 
under  the  contract  of  purchase. — Union  Trust 
Co.  V.  Beach,  584. 

<&=>273  (U.S.C.CA.)  Under  Bankr.  Act,  ff  61, 
50h,  the  beneficiaries  of  the  bond  of  a  designat- 
ed depository  of  the  money  of  bankrupt  estates 
include  all  depositing  trustees  and  receivers  of 
bankrupt  estates.— Illinois  Surety  Co.  v.  United 
States,  421. 

Under  Bankr.  Act,  §|  61,  50h,  the  surety  on 
a  depository's  bond  has  no  right  of  subrogation 
until  all  the  creditors  obtain  payment  of  the  de- 
pository's  entire    obligation. — Id. 

Under  Bankr.  Act,  §  50h,  relating  to  suits  oo 
bonds  of  designated  depositories,  an  action  may 
be  brought  in  the  name  of  the  United  States  on 
behalf  and  for  the  use  of  all  the  interested  par- 
ties.— Id. 

Under  Bankr.  Act,  §§  61,  50h.  action  on  bond 
of  depository  by  United  States  for  use  of  claim- 
ants held  not  maintainable  at  law,  and  judg- 
ment reversed,  with  leave  to  amend,  under  Ju- 
dicial Code,  S  274a,  and  to  proceed  in  equity. 
— Id. 

(E)   Actions  by  or  Affalnst  Trastee. 

<&=>303  (U.S.C.CA.)  In  a  suit  by  a  trustee  in 
bankruptcy  of  a  corporation  afainst  its  direc- 
tors and  officers  to  recover  dividends*  evidence 
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held  to  show  that  the  directors  knew,  or  by  the 
exercise  of  care  must  have  known,  the  dividends 
were  paid  out  of  the  capital  stock.—E.  L. 
Moore  &  Co.  v.  Murchison,  435. 

(F)  Olmlms    Against   and    DlstrtbntloA    of 
Bstete. 

^=»330  (U.S.C.CA.)  A  proof  of  claim  by  cred- 
itors of  a  member  and  a  partnership  held  proof 
only  against  the  firm.— Adams  v.  Brown,  444. 
^==>34l  (U.S.C.C.A.)  Order  of  the  referee  al- 
lowing claims  held  not  to  allow  petitioners' 
claim  against  a  member  of  the  partnership  per- 
sonally; petitioners  having  proven  only  against 
the  firm.^Adams  v.  Brown,  444. 
«==>346  (U.S.C.C.A.)  Under  Bankr.  Act,  U  64a, 
64b  (1-5),  the  perpetual  lien  for  taxes  under  the 
law  of  a  state  was  prior  to  the  lien  of  an  exist- 
ing mortgage.— Delahunt  v.  Oklahoma  Ck)unty, 
139. 

▼.  BIOHTfL  REMEDIES,  AITO  DI8- 
OHABGE   OF   BANKRUPT. 

^=:»403  (U.S.C.CA.)  The  right  of  the  widow  of 
a  deceased  bankrupt,  under  Bankruptcy  Act,  { 
8v  to  allowance  from  his  estate  under  state  law, 
was  not  affected  by  his  assignment  for  the  bene- 
fit of  creditors  within  four  months  of  his  adju- 
dication.—In  re  Scott,  653. 
^=»4I4  (U.S.C.CA.)  Creditors  opposing  a  bank- 
rupt's discharge  have  the  burden  of  proving 
the  charges  of  fraudulently  transferring  or 
concealing  property  with  intent  to  hinder  or 
defraud  creditors.— Poif  v.  Adams,  Payne  & 
Gleaves,  185. 

Evidence  held  to  show  that  bankrupt,  apply- 
ing for  his  discharge,  had  transferred  property 
with  intent  to  hinder  and  delay  creditors,  and 
had  made  a  false  oath  as  to  such  property.— Id. 
«=>42l  (U.S.C.CA.)  Under  Bankr.  Act,  f  63, 
subsec.  1,  claim  against  bankrupt  on  his  bond 
as  government  contractor  held  absolutely  owing, 
so  that  his  discharge  in  bankruptcy  was  a  good 
defense.— United  States  v.  Illinois  Surety  Co., 
409. 

VI.  APPEAI.  AND  REVISION  OF 
PROOEEDING8. 

(A)  Superintendence  and  Revision. 

«=>440  (U.S.C.CA.)  Trustee  under  deed  of 
trust  held  justified  in  resorting  to  both  appeal 
and  petition  for  review  to  review  judgment  hold- 
ing certain  of  the  secured  bonds  invalid.— Cha- 
velle  V.  Washington  Trust  Co.,  230. 

(B)  Appeal. 

^s»45l  (U.S.C.CA.)  Where  the  allowed  claim 
against  bankrupt  is  for  $2,500,  with  specific 
liens  as  security,  appeal  lies  to  the  Circuit 
Court  of  Appeals,  though  no  one  of  the  liens 
amounts  to  $500,  and  the  contest  is  only  a«  to 
them.— Stuart  v.  Britton  Lumber  Co.,  597. 

BANKS  AND  BANKING. 

See   Bills   and   Notes,   «=8»333;    Subrogation; 
Trusts. 


m.  FtmoTioNS  Aia>  deauhgs. 

(B)  Representation    of    Bank    by    Officers 
and  A  vents. 

<$=»M6  (U.S.C.CA.)  A  bank  held  charged  with 
its  cashier's  knowledge  of  his  fraud  in  connec- 
tion with  a  note  which  he  wrongfully  pledged 
to  secure  his  own  debt,  and  so  entitled  to  no 
equitable  rights.- Pensacola  State  Bank  v. 
Thomberry.  367. 

VI.  LOAN,  TRUST,  AKD  HfVESTMENT 
COMPANIES. 

^=^315  (U.S.C.CA.)  Trust  company,  receiving 
special  deposits  on  interest  to  be  paid  out  to 
beneficiaries  when  they  became  of  age,  held  not 
entitled  to  commission  for  holding  and  disb'irsing 
the  fund.— Davis  Trust  Co.  of  Elkins,  W.  Va.,  v. 
Smith,  240. 

Trust  company,  receiving  bonds  on  agreement 
to  collect  coupons  on  certain  conditions,  held 
entitled  to  commission  of  5  per  cent  on  amount 
collected.— Id. 

Trust  company,  receiving  stock  of  a  corpora- 
tion and  which  realized  no  dividends  on  such 
stock,  was  entitled  to  no  commission  for  merely 
holding  the  stock.— Id. 

BAR. 

See  Limitation  of  Actions. 

BILLS  AND  NOTES. 

See  Action,  ^=>23;  Contracts,  «=>28;  Cor- 
porations, ^=>472 ;  Judgment,  ^=»489 ;  Limi- 
tation of  Actions,  <8=>25,  104%,  167;  Sub- 
rogation;  Trial,  «=»48. 

V.  BIGHTS  AND  UABIUTIES  ON  IN- 
DORSEMENT OB  TBANSFEB. 
(D)  Bona  Fide  Pnrclansers. 

<8=»333  (U.S.C.CA.)  Under  Ky.  St  |  3720b, 
subsecs.  52,  190,  a  bank  from  which  its  cashier 
took  funds  to  discharge  his  debt  to  another  in- 
stitution cannot  be  held  a  holder  in  due  course  of 
a  note  fraudulently  pledged  by  the  cashier  as 
collateral  for  his  debt.— Pensacola  State  Bank 
V.  Thomberry,  367. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  ^=9333:  Corporations, 
^=:»472;  Public  Lands,  <&=>120;  Vendor  and 
Purchaser. 

BONDS. 

See  Admiralty,  «=»124;  Bankruptcy,  <S=>273, 
421;  Corporations,  «=»298,  469-472.  560; 
Courts,  «=>269;  Principal  and  Surety;  Re- 
ceivers, «s»158;    United  States,  «s»67. 

BRIDGES. 

See  Master  and  Servant.  <&s>113.  286.  288; 
Navigable  Waters,  ^=»20 ;  Negligence,  ^»44. 

CANCELLATION. 

See  Public  Lands,  ^=:>120. 
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See  Shipping. 


CARGO. 
CARRIERS. 


See  Commerce,  ^=992 ;  Courts,  ^s»318 ;  Crimi- 
nal Law.  «s»829;  Receivers,  «s»158;  Ship- 
ping;  Witnesses,  «s»390. 

X.  OONTROI.  AND  BEOUUkTION  OF 
COlOtON   CARRIEItS. 

(B)   iBterstate    aad    In  teraat loaal    Traas* 
portatlom. 

«=»32  (U.S.C.CA.)  The  Elkins  Law  against 
rebating  aims  to  prohibit  departure  from  the 
tariff  rates.  Irrespective  of  its  actual  discrim- 
inatory effect— Vandalia  R.  Co.  v.  United 
States,  469. 
Under  Elkins  Law,  a  railroad,  organising  com- 

gany  to  make  a  loan  to  a  coal  company  at  lower 
iterest  than  it  paid  for  the  money  and  to  ob- 
tain an  exclusive  tonnage  privilege,  held  guilty 
of  rebating.— Id. 

^s»38  (U.S.C.CA.)  In  prosecution  for  rebating 
under  the  Elkins  Law,  an  instruction  held  not 
objectionable  as  allowing  jury  to  find  that  the 
mere  concoction  of  the  device,  without  transpor- 
tation at  a  reduced  rate,  would  justify  a  convic- 
tioA.- Vandalia  R.  Co.  v.  United  States,  469. 

H.  CARRIAGE   OF   OOOB8. 
(A)  DellTery  to  Carrier. 

^=s>39  (U.S.C.CA.)  Where  a  brewing  company 
proffers  intoxicants  to  a  railroad  for  carriage 
into  Indian  Territory,  where  the  introduction 
of  such  liquor  is  prohibited  by  the  state  Con- 
stitution, the  road's  refusal  to  carry  is  justified. 
— Leisy  Brewing  C).  v.  Atchison,  T.  A  S.  F. 
Ry.  Co.,  3. 

^=>4I  (U.S.C.CA.)  The  defendant  carrier, 
which  made  through  contract  for  shipment  of 
goods  bv  sea  and  rail,  held  to  have  accepted  a 
8wiss  shipment  and  to  be  liable  for  its  destruc- 
tion in  a  government  warehouse  in  Belgium, 
where  it  was  held  for  loading.— Canadian  Pac. 
Ry.  Co.  V.  Wieland,  426. 

(F)  lioaa  of  or  Injary  to  Go€»da. 

(S=»I35  (U.S.CCA.)  In  an  action  brought 
against  the  carrier  at  the  point  of  destinanon 
for  the  loss  of  goods  destroyed  after  acceptance 
at  the  place  of  shipment,  the  measure  of  damag- 
es is  properly  the  value  of  the  goods  at  destina- 
tion.—Canadian  Pac.  Ry.  Co.  v.  Wieland,  426. 

(J)  Charires  «Ad  lileaa, 

^»I89  (U.S.C.CA.)  An  express  company's  rule 
for  aggregating  weights  held  to  restrict  aggre- 
gation where  one  shipper  forwards  several  pack- 
ages at  the  same  time,  and  to  permit  aggregation 
without  regard  to  merchandise  rates.— Barrett 
V.  Gimbel  Bros.,  379. 

Provision  in  an  express  company's  rule  for 
aggregating  weights  for  charges  held  to  extend 
the  practice  of  basing  charges  on  aggregate 
weights  to  cases  where  several  shippers  for- 
ward two  or  more  packages  on  the  same  date. 
— Id. 

Under  an  express  company's  rule  for  aggre- 
gating weights,  packages  shipped  between  points 


at  which  the  merchandise  rate  is  $1.50  per  100 
pounds  must  be  aggregated,  and  aggregate 
charges  on  nonaggregated  packages  shipped  un- 
der a  lower  rate  must  not  exceed  such  charges. 

Under  an  express  company's  rule  respecting 
graduated  and  aggregate  rates  on  numerous 
shipments  from  one  point  to  the  same  consignee, 
held,  that  the  consignee  could  not  select  pack- 
ages which  would  aggregate,  and  on  others  pay 
the  graduated  rates.— Id. 

IV.  CARRIAGE  OF  PA88EHGERS. 

(D)   Personal   Imjarlea. 

«=»320  (U.S.C.C.A.)  In  an  action  for  injuries 
to  a  passenger,  evidence  held  sufficient  for  the 
jury,  raising  an  inference  that  the  train  was 
negligently  operated,  so  as  to  lurch  and  sway, 
causing  it  to  collide  with  some  object.— Delano 
V.  Peirce,  98. 

(B)  Comtrlbwtorr    KevUvoaoo     off     PerMm 
Injwred. 

«=>347  (U.S.C.CA.)  Knowledge  of  the  danger 
of  getting  beyond  the  cage  in  an  elevator  hOd 
not  to  show  contributory  negligence  as  matter 
of  law  because  plaintiff,  a  boy,  stepped  forward 
when  the  operator  slowed  the  car  and  reached 
out  as  if  to  open  the  door.— National  Life  Ins. 
Ca  of  the  United  States  of  America  t.  McKen- 
na,  163. 

CERTAINTY. 

See  Pleading,  ^=s>64. 

CERTIFICATE. 

See  Corporations,  ^=s>99. 

CHANCERY. 

See  Equity. 

CHARGE 

By  carriers,  see  Carriers,  ^=s>32.  38,  189;  Com- 
merce, ^=s>92. 
To  ju^  see  Criminal   Law,   «=>829;    Trial 


See  Fraud. 


CHEAT. 


CHOSE  IN  ACTION. 

See  Coarts,  «=>312. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Courts,  ^=»31&-324. 

CLAIMS. 

See  Patents,  «s»166-175;  Receiven. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 


Digitized  by  VjOOQIC 


681 


INDEX-DIGEST 


Oonstitntional  I<aw 


COLLATERAL  ATTACK. 

See  IiMjiaM,  «=>13;  Judgmwit,  «=>489,  490. 

COLLATERAL  SECURITY. 

See  CJorporations,  «=>9&,  197,  201,  298,  469; 
Pledges. 

COLLISION. 

VH.   VESSELS  AT  REST.  AT  ANCHOR, 
OR  AT  PIERS. 

<ds>70  (U.S.C.C.A.)  That  a  vessel  is  lying 
moored  in  the  fairway,  where  she  has  no  law- 
ful right,  is  not  a  har  to  recovery  for  her  injury 
in  collision,  where  the  moving  vessel,  by  prop- 
er navigation  and  the  exercise  of  reasonable 
care,  could  have  avoided  the  collision.— The  Yu- 
catan, 267. 

^=»7I  (U.S.C.O.A.)  Collision  between  meeting 
steamships  in  Boston  Harbor  Channel,  and  a 
resulting  collision  between  one  and  an  anchored 
schooner,  held  due  to  the  fault  of  one  in  being 
on  the  wrong  side  of  the  channel  and  of  the 
schooner  for  improper  anchorage.— The  Vera, 
199 

<g=»74  (U.S.C.C.A.)  Evidence  held  to  sustain  a 
finding  that  a  collision  between  moving  and 
moored  vessels  was  due  solely  to  the  negligent 
handling  of  the  moving  vessel  and  her  failure 
to  have  a  licensed  pilot.— The  Yucatan,  267. 

X«  NARROW    CHANNEIiS.    HARBORS, 
RIVERS,  AND  CANALS. 

^=9 1 02  (U.S.C.C.A.)  A  collision  on  Delaware 
river  in  a  fog,  between  a  steamship  and  a  meet- 
ing schooner  in  tow  of  a  tug,  held  due  to  faults 
on  the  part  of  both  steamship  and  tug.— The 
Texas,  501. 

COMBINATIONS. 

See  Monopolies;   Patents,  ^:s>26. 

COMITY. 

See  Courts,  ♦»36a-372,  493;    Evidence,  <S=> 
29,  43w 

COMMERCE. 

See  Carriers,  «=»32,  38;  Shipping. 

m.  MEANS  AND  METHODS  OP  RECh- 
UI«ATION. 

«=»57  (U.S.C.C.A.)  The  Oregon  statutes,  de- 
priving an  employer  of  the  defense  that  the  neg- 
ligence resulting  in  injury  to  a  servant  was  that 
of  a  foreman,  are  not  a  regulation  of  or  a  bur- 
den on  interstate  commerce.— Swayne  &  Hoyt 
V.  Barsch,  337. 

rV.  INTERSTATE   COBfMERCE   COM- 
BflSSION. 

^s>92  (U.S.C.C.A.)  Construction  of  a  rule  of  an 
express  company,  to  determine  whether  it  has 
received  excessive  charges,  held  not  exclusively 
within  the  jurisdiction  of  the  Interstate  Com- 
merce Commission,  but  the  District  Court  has 
jurisdiction.— Barrett  v.  Gimbel  Bros.,  379. 


COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONS. 

See  Banks  and  Banking,  ^=s>315. 

COMMISSIONS  AND  COMMIS- 
SIONERS. 

See  Commerce,  ^=»92;   Counties. 

COMMITMENT. 

See  Criminal  Law,  <S=9999. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  UW. 

See  Admiralty.  <©=>18;  Courts,  ^=:»424 ;  Joint- 
Stock  Companies;  Trade-Marks  and  Trade- 
Names,  ^=»31.  , 

COMPENSATION. 

See  Contracts,  <8=s>232. 

COMPETITION. 

See  Contracts,  <8=>64,  312. 

COMPROMISE  AND  SETTLEMENT. 

See  United  States,  <S=967. 

COMPUTATION. 

See  Limitation  of  Actions,  ^=:»104^. 

CONCLUSIVENESS. 

See  Judgment,  «=5>617.  715;  Mortgages,  ^=> 
497 ;  Patents,  «=>112. 


CONDITIONS. 

I    Corpora 
Quieting  Title,  «=»14. 


See  Municipal   Corporations,    ^=>1021,   1022; 


CONFLICT  OF  LAWS. 

See  Master  and  Servant,  ^=s>86. 

CONSIDERATION. 

See  Contracts,  ^=>54. 

CONSOLIDATION. 

See  Corporations,  ^=»584. 

CONSPIRACY. 

See  Corporations,  ^=»519.  ^ 

CONSTITUTIONAL  LAW. 

See  Corporations,  ^=»469;  States. 
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CONSTRUCTION. 

See  Commerce,  <S=>92;  Contracts,  ♦=>232; 
Municipal  Corporations,  ^=5>352,  353;  Navi- 
gable Waters,  <8=5>20;  Patents,  <8=>165-175; 
Public  Lands,  ^s»114;   Shipping,  ^=»14. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  «s>102. 

CONTRACTS. 

See  Action,  ^=»2;  Appeal  and  Error,  ^=s>232; 
Billa  and  Notes ;  Corporations,  «=>386,  406- 
428,  448-480;  Counties;  Damages,  «=>79, 
85;  Deeds;  Evidence,  <g=»130,  419,  441; 
Fraud,  ^=»31;  Indemnity;  Injunction; 
Liens;  Municipal  Corporations,  ^=>252,  352- 
365:  Novation;  Partnership;  Pledsres;  Prin- 
cipal and  Surety;  Railroads,  ^=5>376;  Sales; 
Subrogation;  United  States;  Usury;  Vendor 
and  Purchaser. 

I.  REQUISITES  AND  VAUDITT. 

(B)  Parties,  Propoaala,  and  Aooeptanoe. 

^=s>28  (U.S.C.C.A.)  In  action  by  indorser 
against  another  indorser  to  recover  the  amount 
paid  on  a  note,  upon  claim  that  defendant  had 
agreed  to  pay  the  note,  evidence  as  to  defend- 
ant's duty  and  the  equitableness  of  the  agree- 
ment was  admissible,  as  bearing  upon  the  prob- 
ability that  it  was  made.— Goldberger  v.  Gold- 
man, 277. 

(D)  Consideration. 

^=s>54  (U.S.C.C.A.)  The  sale  of  a  stock  of  mer- 
chandise is  sufficient  consideration  for  an  a^ree* 
ment  not  to  re-engage  in  such  business.— Fleisch- 
man  v.  Rahmstorf,  273. 

U.  CONSTBUCTION  AND  OPERA- 
TION. 

(F)  Compensation. 

^=5>232  (U.S.C.CA.)  Unforeseen  difficulties  are 
no  excuse  or  ground  for  additional  compensa- 
tion.—Penn  Bridge  Co.  v.  Kershaw  County,  484. 

m.  MODIFICATION  AND  MERGER. 

^=»244  (U.S.C.C.A.)  Allowance  of  a  discount  on 
payments  made  under  a  contract  before  maturity 
held  not  a  modiOcation  of  the  contract  which 
bound  the  creditor.— In  re  Desnoyers  Shoe  Co., 
570. 

^=5>248  (U.S.C.C.A.)  Whether  a  written  con- 
tract expresses  the  agreement  of  the  parties,  so 
that  a  prior  parol  agreement  is  meiiged  therein, 
is  for  the  court— Watkins  Salt  Co.  v.  Mulkey, 
11. 

V.   PERFORMANCE  OR  BREACH. 

(S=»284  (U.S.C.CA.)  Where  a  bridge  contract 
provided  that  the  engineers  in  charge  should  de- 
cide the  true  construction  of  the  specifications 
and  the  quality  of  materials  and  workmanship, 
their  decision  was  final,  when  made  in  good 
faith.— Penn  Bridge  Co.  v.  Kershaw  County, 
484. 

(gss'SOS  (U.S.C.C.A.)  Performance  of  a  contract 
is  not  excused,  unless  rendered  impossible  by 


act  of  €rod,  the  law,  or  the  other  party.— Penn 
Bridge  Co.  v.  Kershaw  County,  4S4. 
<&=»3I2  (U.S.C.CA.)  Where  a  seller  agreed  nf^t 
to  re-engage  in  the  same  business,  he  was  gull- 
ty  of  a  breach  in  acceptingthe  position  of  man- 
ager of  a  rival  business.— Fleisclunan  v.  Rahms- 
torf, 273. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  ^=»65. 

CONVERSION. 

See  Partnership,  9s»68. 

CONVEYANCES. 

See  Fraudulent  Conveyances ;  Mortgages ;  Ven- 
dor and  Purchaser. 

CORPORATIONS. 

See  Appeal  and  Error,  ^=»80;  Bankruptcy, 
^=>43,  60,  303 ;  Banks  and  Banking ;  Carri- 
ers; Courts,  ^=>312,  363;  Equity,  <8=>39; 
Evidence,  «=>271 ;  Fraud,  ^=>35,  38;  Inter- 
nal Revenue;  Master  and  Servant,  ^=»182 ; 
Municipal  Corporations;  Pledges;  Railroads; 
Street  Kailroads. 

IV.   CAPITAI.,  STOCK,  AND  DIVI- 
DENDS. 
(C)  !«««•  of  Certillcates. 

^s»99  (U.S.C.CA.)  A  cor^ration  in  the  ab- 
sence of  any  statutory  provisions  may  pledge  its 
unissued  stock  as  collateral  security  for  money 
advanced.— Granite  Brick  Co.  v.  Titus,  313. 

An  issue  of  corporate  stock  as  collateral  se- 
curity for  monevs  advanced  held  not  ultra  vires 
within  Const  S.  C.  art.  9,  §  10.  and  Civ.  Code 
S.  C.  1912,  §  2799,  and  stockholders  not  en- 
titled to  object— Id. 

Shareholders  in  a  corporation  held  estopped 
from  questioning  a  pledge  of  stock  despite  Civ. 
Code  S.  C.  1912,  §  2851.— Id. 

(B)   Interest,   Dlirldenda,    and    Ne^vr    Stock. 

^=»I56  (U.S.C.C.A.)  The  mere  fact  that  a  rail- 
road company  has  earned  net  profits  in  a  desig- 
nated year  does  not  entitle  preferred  stock- 
holders to  dividends  therefrom,  regardless  of 
the  needs  of  the  company  in  the  way  of  main- 
tenance and  betterments.— Union  Pac  R,  Co.  v. 
Frank,  510. 

V.   MEMBERS    AND    STOCKHOUOEBS. 

(A)   Rifflita  and  Liabilities  aa  to  Cor- 
poration. 

^=>I82  (U.S.C.C.A.)  Action  of  a  railroad  com- 
pany in  causing  expenditures  by  a  connecting 
line,  which  it  controlled  through  stock  owner- 
ship, for  reconstruction  and  improvements,  held 
not  a  breach  of  duty  toward  minority  stock- 
holders.— Union  Pac.  B.  Co.  v.  Frank,  510. 
^=5>I84  (U.S.C.C.A.)  A  railroad  company,  which 
owned  a  majority  of  the  stock  of  another,  hdd 
without  legal  right,  as  against  minority  stock- 
holders, to  sell  to  the  controlled  company  a 
line  of  road  owned  by  itself  and  the  diief  pur* 
pose  of  which  was  to  benefit  its  own  buaineis.* 
Union  Pac.  R.  Co.  v.  Frank,  510. 
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(B)  MeetlBiTS* 

^=s»l97  (U.S.O.C.A.)  A  pledgee  of  corporate 
stock  held  as  collateral  security  for  money 
loaned  the  corporation  is  entitled  to  vote  the 
stock,  particularly  where  it  was  so  agreed  at 
the  time  of  the  loan.— Granite  Brick  Co.  v. 
Titus,  313. 

^=s»20l  (U.S.C.C.A.)  Complainant,  who  loaned 
money  to  corporation  receiving  shares  of  stock 
as  collateral  which  he  was  to  have  the  privilege 
of  voting,  held  entitled  to  relief  in  equity  when 
denied  such  right— Granite  Brick  Co.  v.  Titus, 
313. 

(C)   Snliftflr  or  Deflendlnar  on  Bebalf  of  Cor- 
poration. 

^=»209  (U.S.C.O.A.)  Shareholders  in  a  mining 
corporation  held  barred  by  their  three  years' 
delay  from  requiring  purchasers  of  the  corpora- 
tion's property  at  foreclosure  sale  to  hold  it  in 
trust.— Buchler  v.  Black,  459. 

(D)  lilability  for  Corporate  Debts  and 
Aets. 

^=5>244  (U.S.O.C.A.)  Where  a  married  woman, 
a  stockholder  in  a  corporation,  transferred  her 
stock  to  her  husband,  so  that  he  could  act  as 
her  agent,  and  he  was  president  of  the  company, 
she  is  liable  for  dividends  wrongfully  paid  out 
of  the  capital  stock.— B.  L.  Moore  &  Co.  v. 
Murchison,  435. 

VI.  OFFICERS  AND  AGENTS. 

(B)   Antbority   and   Fnnetlons. 

^=s>298  (U.S.C.C.A.)  Resolution  authorizing  de- 
livery of  corporate  bonds  as  collateral  security 
not  adopted  at  a  meeting  of  the  board  of  di- 
rectors, but  merely  signed  by  the  directors  at 
different  times,  held  invalid  and  the  bonds  void. 
— Chavelle  v.  Washington  Trust  Co.,  230. 

(C)  RlflTbts,   Duties,    and   liiablllties   a«  to 
Corporation   and   Its   Men&bers. 

^=5>3I2  (U.S.C.C.A.)  A  trustee  and  general 
manager  of  a  mining  corporation  who  did  his 
utmost  to  stave  off  foreclosure  of  a  mortgage, 
may  bid  in  the  property  at  foreclosure  sale.-— 
Buchler  v.  Black,  459. 

(D)  Inability  for  Corporate  Debt*  and 
Acts. 

^=s>334  (U.S.C.C.A.)  Directors  of  a  corporation 
are  liable,  where  they  negligently  declared 
dividends  impairing  the  capital  stock.— E.  L. 
Moore  &  Co.  v.  Murchison,  435. 

Vn.  COBPORATE  POWERS  AND 
LIABIUTIES. 

(A)  Extent  and  Exercise  of  Poirrers  In 
General. 

^=s>386  (U.S.CC.A.)  A  corporation  cannot  rat- 
ify an  ultra  vires  contract. — Watkins  Salt  Co. 
T.  Mulkey,  11. 

(B)  Representation  of  Corporation  by  Of- 
ficers and  Avonts. 

^=»406  (U.S.C.C.A.)  An  agreement  by  the  pres- 
ident of  a  manufacturing  corporation  to  advance 
money  to  reorganize  another  manufacturing  cor- 


poration, and  to  deliver  stock  in  the  reorgan- 
ized corporation  on  receiving  stock  of  an  in- 
dependent corporation,  held  not  within  the  ex- 
press or  implied  authority  of  the  president. — 
Watkins  Salt  Co.  v.  Mulkey,  11. 
^=>426  (U.S.O.CwA..)  Ratification  by  directors 
of  a  corporation  of  a  written  contract  is  not 
a  ratification  of  a  prior  parol  agreement,  not  em- 
bodied in  the  written  agreement  nor  communi- 
cated to  the  directors.— Watkins  Salt  Co.  v. 
Mulkey,  11. 

<^=:»428  (U.S.C.C.A.)  Knowledge  of  the  presi- 
dent of  a  corporation,  making  an  unauthorized 
oral  agreement  affecting  the  subject-matter  of 
written  contracts,  held  not  imputable  to  the 
corporation.— Watkins  Salt  Co.  v.  Mulkey,  11. 

A  corporation  cannot  in  all  cases  be  assumed 
to  have  knowledge  of  all  matters  known  to  its 
president  relating  to  the  business  of  the  corpo- 
ration.—Id. 

<^=:»428  (U.S.C.C.A.)  Notice  to  agents  of  a  cor- 
poration, who  occupied  a  position  inimical  to  it, 
of  a  secret  profit  made  by  a  promoter,  is  not  no- 
tice to  the  corporation,  which  would  form  a 
basis  for  claim  of  acquiescence. — Dunlap  v. 
Twin  CHty  Power  Co.,  159. 
^=>428  (tl.S.C.C.A.)  A  corporation  is  charged 
with  knowledge  of  its  president  and  vice  presi- 
dent of  defects  in  coal  barges  which  it  pur- 
chased, as  well  as  with  knowledge  of  defects 
discovered  by  other  agents,  as  the  superintend- 
ent of  transportation.— Marmet  Coal  Co.  v. 
People's  Coal  Co.,  402. 

(D)  Contracts  and  Indebtedness. 

^=s>448  (U.S.C.CA.)  Where  complainant,  the 
holder  ot  an  option  for  the  purchase  of  land, 
a^^reed  to  share  with  the  promoter  of  a  corpora- 
tion any  profits,  he  cannot  receive  the  profits 
and  at  the  same  time  demand  part  of  the  pro- 
moter's compensation  from  the  corporation  for 
acquiring  the  land. — Dunlap  v.  Twin  City  Pow- 
er Co.,  159. 

A  contract  held  to  create  a  relation  of  trust 
between  a  promoter  and  a  corporation,  and. 
after  the  promoter's  breach,  no  recovery  could 
be  had  by  the  promoter  or  one  who  was  to  share 
in  the  promoter's  compensation. — Id. 

Where  a  promoter  of  a  corporation  breached 
his  trust  with  respect  to  acquiring  land,  neither 
he  nor  one  claiming  under  him  may  recover 
for  other  services  in  a  suit  on  the  contract. — Id. 

An  issue  of  corporate  stock  to  a  promoter  as 
compensation  held  not  to  irrevocably  fix  his 
rights,  where  he  was  guilty  of  fraud,  and  so,  aft- 
er cancellation,  his  associate,  who  was  to  share 
his  profits,  could  not  recover.— Id. 
^=>469  (U.S.C.C.A.)  Issuance  of  corporate 
bonds  for  $25,000  as  collateral  security  f(»r  in- 
debtedness of  $20,000  held  invalid  under  Const. 
Wash.  art.  12,  S  6,  and  the  trust  deed  securing 
the  bonds.— Chavelle  v.  Washington  Trust  Co., 
230. 

^=5>472  (U.S.O.C.A.)  Where  one  contracting  to 
purchase  stocks  and  bonds  failed  to  pay  part  of 
the  price,  the  adverse  part^  could  retain  them 
and  sue  tor  damages,  or  deliver  them  and  recov- 
er contract  price.— Busch  v.  Stromberg-Oarlson 
Telephone  Mfg.  Co.,  130. 

Measure  of  damages  for  failure  of  buyer  of 
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stocks  and  bonds  to  pay  part  of  tiie  price,  held 
the  unpaid  price,  cm  seller  delivering  them  into 
court,  which  directs  their  delivery  to  buyer. — Id. 
^s>472  (U.S.C.O^)  Provision  in  corporate 
bonds  as  to  parent  of  principal  and  interest 
without  deduction  of  any  tax  held  not  to  ren- 
der the  bonds  nonnegotiable,  and  they  were 
valid  in  the  hands  of  bona  fide  transferees.— 
Chavelle  v.  Washington  Trust  Co.,  230. 
<8s>478  (U.S.C.C.A.)  Scope  of  a  corporation 
mortrage  securing  bonds  considered.— Shafer  v. 
ISpruks,  &2e. 

<S=»480  (U.S.O.C.A.)  Rights  under  corporate 
deed  of  trust  held  not  subordinate  to  secret  eq- 
uity  of  person  whose  money  was  used  in  the 
purchase  of  the  land  by  the  corporation's  gran- 
tor.—Union  Trust  Co.  V.  Beach,  584. 

Under  contract  for  sale  of  corporation's  mort- 
gaged land,  payment  by  purchaser  to  trustee 
held  subject  to  the  lien  of  the  mortgage.— Id. 

(F)   Clirll   Aetloma. 

^=»5I9  (U.S.C.C.A.)  In  a  suit  against  a  cor- 
poration, evidence  held  insufficient  to  show  that 
complainant,  who  loaned  the  company  money, 
conspired  to  wreck  it.— Granite  Brick  Co.  v. 
Titus.  313. 

vm.  m SOLVENCY  anb  receivers. 

<9=>560  (U.S.C.CA.)  An  order  of  the  District 
Court,  requiring  stockholders  objecting  to  a  sale 
of  corporate  assets  to  give  a  bond  to  protect  the 
estate,  held  not  an  abuse  of  discretion.— Stokes 
V.  Williams,  14©. 

The  district  court  need  not  refer  to  a  special 
master  the  issue  of  the  acceptance  or  rejection 
of  an  offer  bv  the  creditors  of  a  corporation  to 
purchase  all  its  assets  for  a  certain  sum.— Id. 

The  District  Court  may  decree  a  private  sale 
of  a  corporation's  assets  without  requiring  pub- 
lic notice  thereof,  in  view  of  P.  L.  N.  J.  1896,  p. 
2D8,  and  the  power  of  state  courts  over  such 
proceedings.— Id. 

An  order  directing  the  receivers  of  a  corpora- 
tion to  sell  all  its  assets  held  not  an  abuse  of 
discretion  as  destroying  &  cause  of  action 
against  its  directors  for  mismanagement  and 
for  violation  of  the  anti-trust  law.— Id. 
^==>566  (U.S.C.CA.)  Where  a  court  of  equity 
takes  jurisdiction  over  the  property  of  a  debtor 
corporation  to  wind  it  up,  no  lien  can  be  ac- 
quired save  under  special  circumstances  or 
Erovisions  of  law.  except  by  decree  of  the  court 
aving  jurisdicUon.— Clinchfield  Fuel  Co.  v. 
Titus,  330. 

Judgment  creditors  held  entitled  to  the  prior- 
ity of  their  judgments,  though  they  were  recov- 
ered after  the  filing  of  a  bill  in  federal  court  to 
enjoin  the  corporation  from  incumbering  its 
property  and  for  the  winding  up  of  its  affairs. 
—Id. 

X.   CONSOLIDATION. 

<8=>584  (U.S.CC.A.)  On  bill  of  minority  stock- 
holders, held,  that  the  court  could  not  say  the 
discretionary  power  of  the  majority  stockhold- 
ers did  not  extend  to  a  dissolution,  a  sale  of 
assets,  and  a  consolidation  into  another  corpo- 

^?M,^°T7l-  ^-  ^^*°®  *  ^'  V-  Maple  Cotton 
Mills,  44& 

Any  number  of  stockholders  may  combine  to  bid 


at  sale  of  corporate  assets  authorized  by  ma- 
jority, but  cannot  deprive  other  stocklu^ers 
of  the  right  to  bid  in  common  to  prevent  sac- 
rifice of  property,  or  to  promote  a  merger  as 
a  means  of  securing  necessary  credit — Id. 

Minority  stockholders,  who  had  given  notice 
that  they  would  contest  sale  of  corporation's 
assets,  held  not  entitled  to  set  sale  aside*  on  the 
ground  that  the  property  did  not  brin^  its  full 
value.— Id. 

CORROBORATION. 

See  Witnesses,  «=>317. 

COSTS. 

See  Admiralty,  «s»124. 

COUNTIES. 

in.  PBOPEBTT,  CONTBAOT8,  AND 

TiTABTT.TTIES. 

(B)  Contracts. 

«=>M4  (U.S.C.C.A.)  Under  Laws  N.  Y.  1905, 
c.  646,  creating  the  Bronx  Valley  sewer  com- 
mission agent  to  construct  a  sewer  for  West- 
chester county,  such  county  held  liable  for 
sewer  work  properly  done  under  contracts  with 
the  commission. — ^American  Pipe  &  Construction 
Co.  V.  Wesdiester  County,  71. 
<8=s>l29  (U.S.C.CA.)  Under  the  County  Law. 
contractor,  which  constructed  sewer  for  duly 
authorized  county  sewer  commission,  which  re- 
fused to  audit  the  claim,  could  sue  at  law,  and 
was  not  remitted  to  mandamus  and  certiorari 
or  an  action  in  equity.—American  Pipe  &  Con- 
struction Co.  V.  Westchester  County,  71. 

Where  county  sewer  commission  contracted 
for  a  sewer,  county  could  not  resist  contractor's 
action  at  law  on  ground  there  was  no  method 
whereby,  in  such  an  action,  county  could  be 
compelled  to  confine  the  tax  levy  to  pay  con- 
tractor's judgment  to  the  limits  area  oenefited 
by  the  sewer. — Id. 

COURTS. 

See  Admiralty,  ^=»1-21;  Appeal  and  Error; 
Bankruptcy,  ^=s>451;  Commerce,  ^=>92; 
Corporations,  ^=»560,  566;  Habeas  Corpus; 
Judgment,  <d=s>489,  400,  715;  Mortgages,  «=» 
427. 

VH.    UNITED  STATES  COURTS. 
(A)   JarlsdIetioB   «Ad  Powers   tm  CrenerAl. 

^==>269  (U.S.C.CA.)  A  statute  authorizing  pei^ 
sons  who  have  furnished  the  holder  of  a  gov- 
ernment construction  contract  with  labor  and 
materials  to  sue  in  the  district  where  the  con- 
tract was  to  be  performed  does  not  require  the 
United  States  to  sue  on  a  contractor's  bond 
for  the  cost  of  completing  an  abandoned  contract 
only  in  such  districts-United  States  ▼.  Mar- 
shall, 26. 

(O)  Jarlsdlotioift     Depeadent     om     Clttaem- 

■liip,   Residemce*   or   Cluurttetor 

of  Pmrtlea. 

<8=s>3l2  (U.S.C.C.A.)  Complainant's  bill  hM  to 
set  forth  a  cause  of  action,  based  on  an  assigned 
chose,  and  hence,  as  the  assignors  could  not  sue 
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in  the  federal  courts,  complainant  could  not. — 
Power  &  Irrigation  Co.  of  Clear  Lake  v.  Craig, 
354. 

<^=:»3I2  (U.S.C.C.A.)  Bill  in  nature  of  mortga- 
gor's bill  to  quiet  title  held  not  based  unon  a 
chose  in  action  within  Judicial  Code,  {  24,  so 
as  to  exclude  the  District  Court  from  taking 
jurisdiction  if  assignor  of  plaintiff  could  not  sue 
therein.— Power  &  Irrigation  Co.  of  Clear  Lake 
V.  Capay  Ditch  Co.,  390. 

€=»3I2  (U.S.C.C.A.)  Suit  by  Arizona  corpora- 
tion, an  assignee  of  the  right  of  action,  against 
residents  of  California  held  a  suit  to  redeem  un- 
der an  equitable  mortgage,  and  not  a  suit  on  a 
chose  in  action,  of  which  the  District  Court 
would  not  have  had  jurisdiction  if  the  assign- 
or could  not  have  sued. — Power  &  Irrigation  Co. 
of  Clear  Lake  v.  Stephens,  398. 
<8=s>3l2  (U.S.C.C.A.)  A  suit  to  have  a  deed  ad- 
judged a  mortgage,  and  for  relief  based  there- 
on, is  not  one  based  on  a  chose  in  action,  which 
could  not  be  brought  in  the  federal  court,  if 
plaintiff's  predecessor  in  interest,  the  grantor, 
could  not  bring  it  there. — Power  &  Irrigation 
Co.  of  Clear  Lake  v.  Adamson,  401. 
<©=>3I2  (U.S.C.CA.)  Under  Civ.  Code  Cal.  §§ 
1688,  1689,  1691,  complaint  in  action  to  recover 
payments  under  contract  held  one  on  a  *'chose 
in  action"  within  Judicial  Code,  §  24.— Power  & 
Irrigation  Co.  of  Clear  Lake  v.  Bank  of  Wood- 
land, 454. 

<S=:>3I8  (U.S.C.C.A.)  A  suit  by  the  widow  of  an 
employ^  of  the  Pullman  Company  for  wrong- 
ful death  was  properly  dismissed  as  to  the 
railway  company  over  whose  lines  the  Pullman 
Company  operated,  where  neither  plaintiff  nor 
defendant  railway  was  a  resident  of  the  state 
wherein  suit  was  brought.— Lindsay  v.  Chicago, 
B.  &  Q.  R.  Co.,  131. 

<8=s>322  (U.S.C.C.A.)  Under  Act  Cong.  March  3, 
1915,  plaintiff,  in  action  brought  in  federal 
court  on  ground  of  diversity  of  citizenship, 
whose  complaint  did  not  allege  his  own  citizen- 
ship, might  amend  so  as  to  show  diversity  of 
citizenship.— Swayne  &  Hoyt  v.  Barsch,  337. 
<S=s>324  (U.S.C.C.A.)  In  an  equity  suit  brought 
in  federal  court  on  the  ground  of  diversity  of 
citizenship,  an  objection  to  jurisdiction  because 
complainant,  a  holder  of  shares  in  the  defendant 
corporation,  failed  to  seek  relief  through  the 
corporation,  must  be  raised  by  demurrer.— Gran- 
ite Brick  Co.  V.  Titus,  313. 

(F)  State  LaiT*  «•  Rules  of  Deelsioa. 

<&=>S6S  (U.S.C.CA.)  The  federal  courts  will 
give  effect  to  a  state  statute  concerning  shares 
of  stock  in  corporations.— Harris  v.  Egger,  219. 

<g=»366  (U.S.C.CA.)  Action  in  federal  District 
Court  of  New  York  for  death  of  miner  in  Penn- 
sylvania is  governed  by  Bituminous  Mining 
Acts  of  Pennsylvania,  as  construed  by  courts 
of  Pennsvlvania.— Vagaszki  v.  Consolidation 
Coal  Co.,  37. 

«5=>372  (U.S.CCA.)  A  ruling  by  the  CJalifor- 
nia  courts  that  partnership  property  must  be 
applied  to  the  payment  of  firm  debts  despite 
one  partner's  sale  of  his  interest  to  the  other 
held  not  a  rule  of  property  binding  on  the  fed- 


eral court  on  subsequent  insolvency  of  the  firm. 
— Rapple  V.  Dutton,  260. 

(H)   Clroalt   Courts  of  Appeals. 

<9=>405  (U.S.C.CA.)  Writ  of  error,  sued  out  by 
defendant  after  the  overruling  of  its  general  de- 
murrer to  the  declaration  in  a  damage  suit, 
without  waiting  for  final  judgment,  is  prema- 
ture.—Atlantic  Ck)ast  Line  R.  Co.  v.  Winn,  598. 
<g=>406  (U.S.CCA.)  Under  Rev.  St  §  701 
(Comp.  St.  1913,  §  1669),  Circuit  Court  of  Ap- 
peals, after  reversing  judgment  of  District  Court 
held  empowered  to  render  the  proper  judgment 
—United  States  v.  lUinois  Surety  Co.,  409. 

(J)  District  Courts. 

«=s>424  (U.S.CCA.)  United  States  District 
Court  held  to  have  jurisdiction  of  suit  at  com- 
mon law  to  enforce  claims  of  laborers,  etc.,  un- 
der bond  given  under  Act  Aug.  13,  1894,  as 
amended  by  Act  Feb.  24,  1905,  especially  in 
view  of  Act  March  3,  1915,  adding  section  274a 
to  Judicial  Code.— United  States  v.  Illinois  Sure- 
ty Co.,  409. 

Vm.   CONOURBENT   AITD   CONFUCT- 

INO  JURISDICTION,  ANB 

COMITT. 

(B)  State  Co«rts  and  United  States  Courts. 

^=s»49S  (U.S.CCA.)  Motion  to  dismiss  case 
brought  in  circuit  court  of  West  Virginia  held 
properly  denied,  where  questions  on  a  pending 
appeal  to  the  state  Supreme  Court  of  Appeals 
had  become  moot—Davis  Trust  Co.  of  Elkins, 
W.  Va.,  V.  Smith,  240. 

CREDITORS'  SUIT. 

See  Equity,  <8=s>54. 

CRIMINAL  LAW. 

See  Carriers,  <8=s>38;  Indians,  <8=s>38;  Indict- 
ment and  Information;  Grand  Jury;  Homi- 
cide.   

X.   EVIDENCE. 

(A)  Judicial     Notice^     Presnn&ptlons,     and 

Burden  of  Proof. 

^=>304  (U.S.C.CA.)  In  a  prosecution  for  intro- 
ducing intoxicating  liquors  into  Indian  country, 
the  court  would  take  judicifd  notice  of  the  sig- 
nature of  the  President  on  a  trust  patent  of 
an  Indian  allotment.— Estes  v.  United  States, 
102. 

(B)  Facts  in  Isane  and  Relevant  to  Issues, 

and   Res  GestSD. 

<8=s>35l  (U.S.CCA.)  It  is  only  a  flight  to  avoid 
arrest  on  a  charge  of  a  crime  that  is  evidence 
of  the  identity  of  the  person  charged  with  he- 
ing  the  perpetrator,  when  that  question  is  in 
doubt,  and  not  flight  shown  to  be  for  another 
furpose. — ^Trapp  v.  Territory  of  New  Mexico, 


§8" 


Xn.   TBIAI.. 


(B)  Ararnn&ents  and  Conduct  o€  Counnel. 

^=>730  (U.S.CCA.)  Remark  of  the  district  at- 
torney that  but  for  a  late  train  he  would  have 
had  another  witness  present  held  prejudicial  to 
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defendant,  notwithstanding  the  court's  instrnc- 
tion  to  disregard  the  remark.— Latham  v.  United 
States.  250. 

(H)  Re^aests    for    Imstraotlott*. 

^=>829  (IJ.S.C.CXA.)  In  a  prosecution  under  the 
Klkins  Law  for  rebating,  refusal  of  defendant's 
requested  instruction  held  not  error,  where  the 
court  had  pointed  out  the  necessary  elements 
of  the  offense.— Vandalia  R.  Co.  y.  United 
States,  469. 

XIV.  JinDOBfEHT,  SENTENCE,  AND 
FINAL  COMMITMENT. 

«=>999  (U.S.C.C.A.)  The  court  held  entitled  to 
issue  a  mittimus  and  enforce  a  sentence  after 
expiration  of  the  term  at  which  it  is  imposed, 
notwithstanding  an  invalid  order  suspending  it 
—Morgan  v.  Adams,  475. 

CROSS-EXAMINATION. 

See  WitnesBM,  «s>2(IOi 

CUSTOMS  AND  USAGES. 

Sm  BaUnMds,  «s>367. 

DAMAGES. 

See  Carriers,  ^=»135;  Corporatioufs  4^472; 
Navigable  Waters.  ^=s>43 ;  Patents,  ^=s>312. 
319;    Principal    and    Surety,    «=>73;    Sales, 

IV.  LIQUIDATED  DAMAGES  AND 
PENALTIES. 

«=>79  (U.S.C.C.A.)  A  contract  by  the  seller  of 
a  stock  of  goods  not  to  re-en<rage  in  the  same 
business,  coupled  with  a  promise  to  pay  $2,000 
in  case  of  breach,  held  one  for  liquidated  dam- 
ages.—Fleischman  V.  Rahmstorf,  273. 
^s»65  (U.S.C.C.A.)  A  city  is  not  entitled  to  re- 
cover liquidated  damages  provided  for  in  a  con- 
tract for  a  public  improvement  for  delay  in  com- 
pletion when  it  was  itself  responsible  for  such 
delay.— Atlantic  City  v.  Warren  Bros.  Co.,  202. 

VIII.   PLEADING,  EVIDENCE,  AND 
ASSESSMENT. 
(B)  Biridemce. 
«=»I72  (U.S.C.C.A.)  In  a  personal  injury  ac- 
tion, it  was  not  error  to   permit   plaintiff  to 
testify  that  his  services  were  worth  $2,000  as  a 
farmer  and  a  ranchman.— Delano  v.  Peirce,  98* 

DEATH. 

See  Admiralty,  ^=s>21;  Master  and  Servant, 
^=>270. 

n.  ACTIONS  FOB  CAUSING  DEATH. 
(A)  RIvlit  of  Aetiom  amd  Defenses. 

«=>ll  (U.S.C.C.A.)  Rev.  Codes  Mont.  §  6404, 
creates  no  new  right  of  action  in  representa- 
tives, and  in  a  case  of  instantaneous  death  there 
IS  no  nght  of  action  for  conscious  suffering 
which  survives.— Chicago,  M.  &  St.  P.  Ry.  Co. 
V.  element,  256. 

f^?^    ^'^'9^9A\  An  ^action    for    wrongful! 
death  under  Mills'  Ann.  St  Colo.  1891,  |  1500, 1 


held  barred  by  a  release  executed  by  decedent. 
— Ldndsay  v.  Chicago,  B.  &  Q.  R.  Co.,  131, 

CD)  PlemAlmv  mnd.  BTldemee. 

«=>57  (U.S.C.C.A.)  A  release  of  all  liabiUty  bj 
decedent  may  in  an  action  for  wrons fnl  death 
be  shown  under  the  general  deniaL— Lindsay  t. 
Chicago,  B.  &  Q.  R.  Co..  131. 
<g=>77  (U.S.C.C.A.)  In  an  action  for  pain  and 
suffering  undergone  by  one  run  over  by  a  train, 
evidence  held  insufiScient  to  show  that  decc^ased 
lived  any  time  after  the  accident.— Chicago,  M. 
&  St  P.  Ry.  Co.  V.  Clement,  256. 

(F)  Trial,  Jwdcmeat,  and  Rcirleipr. 

<8=s>l04  (U.S.C.CA.)  Instructions,  in  an  action 
for  the  death  of  an  employ^,  as  to  the  damages 
recoverable  for  the  benefit  of  his  widow  and 
children,  approved.— Southern  Ry.  Co.  ▼.  Cook, 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Corporations,  ^=»244,  334; 
Fraudulent  Conveyances ;  Subrogatum ;  Unit* 
ed  States,  ^=s>67. 

DECEIT. 

See  Fraud. 

DECLARATION. 

See  Pleading,  «=»M. 

DECURATIONS. 

Sm  Evidence,  «s»271. 

DECREE. 

See  Appeal  and  Error,  ^=»80;  Mortgages,  ^s» 
497. 

DEEDS. 

See  Bankruptcy,  ^=»26d;  Corporaticma,  ^=» 
469.  480;  Courts,  «s»312;  Estoppel;  Evi- 
dence, ^=»343 ;  Fraudulent  Conveyances ;  In- 
dians, ^=»15;  Mortgages;  Vendor  and  Pur- 
chaser. 

IV.   PLEADHrO   AND    EVIDENCE. 

^==>I95  (U.S.C.CA.)  Burden  of  proving  that 
a  deed  to  one  under  whom  plaintiff  claimed 
was  unsupported  by  a  valuable  consideration 
was  on  defendants.— Houston  Oil  Co.  oi  Texas 
V.  Goodrich,  264.    " 

DELIVERY. 

See  CftrrieTB,  <S=»3&,  41. 

DEMURRER. 

See  Pleading,  <9s>l»i. 

DEPORTATION. 

See  Aliens,  ^=»54. 

DEPOSITARIES. 

See  Bankruptcy,  ^==>273. 
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Equity 


See  Bankruptcy,  «=5>414,  421;    Principal  and 
>102. 


DEPOSITIONS. 

See  Appeal  and  Error.  «=>1050;  Trial,  «=»40. 
«=»90  (U.S.C.C.A.)  Under  Rev.  St  I  866 
(Comp.  St  1913,  §  1474).  a  deposition  taKen  by 
a  party  under  section  863  (Comp.  St  1913,  § 
1472)   may  not  be  introduced  by  the  adverse 

Sarty:    the  witness  being  present— Vagaszki  v. 
onsolidation  Coal  Co.,  37. 

DEPOSITS. 

See  Banks  and  Banking,  ^=»315. 

DESCENT  AND  DISTRIBUTION. 

See  Indians,  ^=:>15. 

DESCRIPTION. 

See  Trade-Marks  and  Trade-Names,  «=»45. 

DISCHARGE. 

Surety,  ^^IC 

DISCOUNTS. 

See  Contracts,  «=»244:  Usury. 

DISCRETION  OF  COURT. 

See  Pleading,  «s>236. 

DISCRIMINATION. 

See  Carriers,  <8=>32,  38. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  ^=»232. 

DIVIDENDS. 

See  Corporations,  <S=»156,  244,  334. 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  «s»271,  343. 

DOWER. 

See  Bankruptcy,  ^=»403. 

DRAINS. 

See  Countiea 


.DUPLICITY. 

See    Indictment    and     Information,     9=»125; 
Pleading,  «s»64. 

EJECTMENT. 

I.  &XOHT  OF  ACTION  AND  DE- 
FCNSES. 

^=s>l6  (TJ.S.C.C.A.)  In  absence  of  statute  other 
than  ordinary  statutes  of  limitations,  holder  of 
legal  record  title  to  land  held  not  deprived  of 
right  to  recover  it  by  failure  of  himself  and  his 
predecessors  to  exercise  the  rights  of  dominion 


and  possession  which  the  title  conferred.— Hous- 
ton Oil  Co.  of  Texas  v.  Goodrich,  264. 

IV.  TRIAL,  XUDOMENT,  ENFORCE- 
MENT OF  JUDGMENT,  AND 
REVIEW. 

^=s>l06  (U.S.C.C.A.)  In  ejectment,  whether  the 
aseagnee  of  a  lease  of  land  from  an  Indian  had 
notice  of  a  prior  unrecorded  lease  held,  under 
the  evidence,  for  the  jury.— Ewert  v.  Fuller- 
ton,  24. 

«=>I09  (TJ.S.C.C.A.)  Where  both  parties  in 
ejectment  moved  for  a  directed  verdict,  it  was 
within  the  power  of  the  court  to  refuse  both 
requests. — Elwert  v.  FuUerton,  24. 

ELECTIONS. 

See  Corporations,  ^=»197,  201, 

ELEVATORS. 

See  Carriers,  <d=s>347. 

ELKINS  LAW. 

See  Carriers,  ^s>32,  38;  Criminal  Law,  ♦=» 
829. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  Admiralty,  <3=>20;  Appeal  and  Error,  ^ 
274;   Master  and  Servant,  <8=s>a04,  228. 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUIPMENT. 

See  Railroads,  «»22». 

EQUITABLE  LIENS. 

See  Action,  (8=s>23 ;   Liens;   Trusts. 

EQUITABLE  MORTGAGES. 

See  Mortgages,  ^=s>27. 

EQUITY. 

See  Appeal  and  Error,  ^=^184,  lOOD ;  Corpora- 
tions, <g=>201.  566;  Courts,  <8=>324;  Fraud- 
ulent Conveyances ;  Injunction ;  Patents,  ^» 
287-319;  Quieting  Title;  Subrogation;  Taxa- 
tion, «=»608;  Trusts. 

I.  JURISDICTION,  PRINCIPLES,  AND 

S. 


(A)  Nature,  Gronndu,  Subjects,  and  Extent 
of  Jurlndiotlon  In  General. 

^=s>39  (U.S.C.C.A.)  Where  a  court  of  equity 
took  jurisdiction  of  a  suit  by  the  holder  of 
shares  of  corporate  stockj  it  will  administer  all 
the  equities  notwithstanding  there  was  no  other 
ground  for  jurisdiction.— Granite  Brick  Co.  v. 
Titus,  313. 
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^=>39  rU.S.C.C.A.)  Where  a  court  of  equity  ac- 
quired jurisdiction  of  a  suit  by  a  creditor  of  a 
corporation  to  whom  corporate  stock  had  been 
pledged,  and  it  appeared  that  the  corporation 
was  insolvent,  the  court  will  retain  jurisdiction 
and  proceed  to  administer  complete  relief. — 
Clinchficld  Fuel  Co.  v.  Titus.  330. 
<8s>42  (U.S.C.C.A.)  Objections  that  a  court  of 
equity  did  not  have  jurisdiction  over  a  suit 
should  be  raised  at  the  earliest  possible  moment, 
for  such  defense  may  be  waived. — Granite  Brick 
Co.  V.  Titus,  313. 

Where  defendants*  demurrer  raising  a  juris- 
dictional question  was  overruled,  and,  after  the 
order  granting  temporary  injunction  was  affirm- 
ed on  appeal,  defendant  filed  an  answer  and 
cross-bill  which  did  not  raise  such  matters,  the 
objection  was  waived. — Id. 

(C)   Principles   and   Ifazlms  of   BQulty. 

^=s>54  (U.S.C.C.A.)  Judgment  creditors  whose 
claims  were  proved  in  a  creditors'  suit  held  to 
take  priority  under  rule  that  equity  follows  the 
law  despite  maxim  that  equality  is  equity.— 
Clinchfield  Fuel  C6.  v.  Titus,  330. 

IV.  PLEADING. 

(F)  Amended  and  Supplemental  Pleadlnirs 
and    Revivor. 

(S=»274  (U.S.C.C.A.)  Where  complainant  filed 
an  amendment,  waiving  relief  prayed  on  the 
ground  of  the  invalidity  of  the  loreclosure  pro- 
ceedings, and  prayed  only  that  the  purchasers 
be  decreed  to  hold  as  trustees,  he  impliedly  af- 
firmed the  legality  of  the  purchasers'  title.— 
Buchler  v.  Black,  459. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 


See  Estoppel. 


ESTATES. 
ESTOPPEL 


See  Corporatiooa,  ^=>99;  Trade-Marks  and 
Trade-^^ames,  ^=s>86. 

U.  BT  DEED. 

(B)   Batates  and  Rlslits  Sabseanently  Ae- 
Quired. 

«=»35  (U.S.C.CA.)  Under  Rev.  Codes  Dak. 
1877  (Civ.  Code)  §  633,  title  of  railroad  to 
public  lands  under  patent  issued  after  grant  by 
Congress  vested  in  grantee  of  road  under  deed 
executed  before  issuance  of  patent— Bull  v. 
CampbeU,  47. 

EVIDENCE 

See  Aliens,  ^=>54 ;  Appeal  and  Error,  ^=»206. 
252,  1019-1022,  1050,  1058;  Bankruptcy 
«8=»303,  414;  Carriers  «=>320;  CoUision, 
^»74;  Contracts,  ^=»28:  Corporations,  ^=s> 
519;  Criminal  Law,  «=»30^^-351;  Damages, 
«8=»172 ;  Death,  0=>57,  77 ;  Deeds ;  Deposi- 
tions; Homicide,  «S=»174,  190:  Indians,  ^=» 
38;  Master  and  Servant,  «=>270,  278;  Pat- 
ents, «=>35,  81,  312;    Sales,  «=»439;    Ship- 


ping. ^=s>132 ;  Trade-Marks  and  Trade-Names, 
«=>93 ;   Vendor  and  Purchaser.  «=>242 ;  Wit- 
nesses. 
Reception  at  trial,  see  Trial,  ^s>4a-4a 

X.   JUDICIAI.  NOTICE. 

^7  (U.S.C.C.A.)  Courts  cannot  take  judicial 
notice  whether  a  beverage  going  through  a  malt- 
ing process,  but  containing  no  malt  whatever, 
is  or  is  not  a  malt  Uquor.— Leisy  Brewing  Co. 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  3. 

Courts  cannot  take  judicial  notice  whether  a 
beverage  containing  less  than  one-third  of  1 
per  cent,  of  alcohol  is  intoxicating. — Id. 
<9=>29  (U.S.C.C.A.)  Federal  courts  take  judi- 
cial notice  of  the  statutes  of  any  state. — ^Vag- 
aszki  y.  Consolidation  Coal  Co.,  37. 
<g=>43  (U.S.C.C.A.)  Federal  courts  take  judi- 
cial notice  of  the  judicial  opinions  of  anv  state. 
— Vagaszki  v.  Consolidation  Coal  Co.,  37. 

IV.   RELEVANCY,  MATERIAUTT.AHD 

COBIPETENCT  IN  GENERAI.. 

(C)   SinUlar  Facta  and  Transa«tion«. 

<8=s>l30  (U.S.C.CJ^.)  Evidence  of  dealings  be- 
tween a  creditor  and  trustee  after  bankruptcy 
held  inadmissible  to  establish  a  practical  con- 
struction of  the  contract  between  the  creditor 
and  bankrupt — ^In  re  Desnoyers  Shoe  Co.,  570. 

Vm.  DECLARATIONS. 

(A)  lfatnre»   Form,  and  Ineldents  In  Gen- 

eral. 

^=s>27l  (U.S.C.CA.)  In  an  action  for  fraud  by 
the  purchaser  of  shares  of  stocky  letters  written 
by  plaintiff,  not  contradicting  his  testimony,  as 
well  as  those  by  defendant,  which  contained 
self-serving  declarations,  were  properly  excluded. 
—Harris  v.  Egger,  219. 

X.   DOCUMENTART  EVIDENCE. 

(B)  Bxempllllcatlons,      Traniierlpt%       and 

Certllled  Copies. 

<8=s>343  (U.S.C.CA.)  In  an  action  to  recover 
realty,  record  of  a  deed,  a  link  in  defendant's 
chain  of  title,  held  not  admissible,  because  not 
duly  acknowledged,  under  Act  Tex.  Jan.  6,  1844 
(2  Gammel's  Early  Laws  Tex.  p.  922),  and  the 
record  was  from  a  county  having  no  constitu- 
tional existence.— Houston  Oil  Co.  of  Texas  v. 
Goodrich,  264. 

XL  PAROL    OR    EXTRINSIC    EVI- 
DENCE AFFECTING  WRITINGS. 

(A)   Contradicting,  Varylnar*  or  Addlmip  to 
Term*   of    written    ImMrnment. 

€=:»4I9  (U.S.C.CA.)  The  rule  that  parol  evi- 
dence is  admissible  to  amplify  the  consideration 
recited  in  a  written  contract  does  not  permit 
proof  of  an  oral  agreement  imposing  an  af- 
firmative obligation  on  one  of  the  parties,  not 
mentioned  in  the  written  conti-act.— Watkins 
Salt  Co.  V.  Mulkey,  11. 

(C)  Separate   or   Sabneanent    Oral   Asrce- 

ment. 

«=»44l  (U.S.C.CA.)  Notwithstanding  Gen. 
Code  Ohio,  f  8392,  an  oral  representation  made 
in  the  negotiations  leading  up  to  a  written  con- 
tract of  sale  is  not  admissible  to  establish  a 
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warranty,  where  the  written  contract  purported 
to  declare  the  agreement  between  the  parties.— 
Marmet  Coal  Co.  v.  People's  Coal  Co.,  402. 


Xn.   OPINION  EVIDENCE. 


(A)  Co 


an  and  Opinions  of  "Witness- 
es In  General. 


<S=»47I  (U.S.C.C.A.)  In  an  action  for  the  buy- 
er's breach  of  a  contract  of  sale  where  the  man- 
ufacturer claimed  that  the  article  was  one  of 
special  manufacture,  evidence  of  the  number  of 
such  articles  used  in  the  trade,  rather  than  opin- 
ion evidence  as  to  whether  it  was  special  or  not, 
should  be  given.— Manhattan  City  &  Interur- 
ban  Ry.  Co.  v.  Ckneral  Electric  Co.,  171. 

(C)  Competency  of  Experts. 

<S=s>542  (U.S.C.C.A.)  In  absence  of  witnesses 
who  could  testify  from  observation,  testimony 
of  witnesses  familiar  with  concrete  construction 
that  hammering  of  a  concrete  pier  would  mate- 
rially weaken  it  was  admissible. — ^Washington 
&  Berkeley  Bridge  Co.  v.  Pennsylvania  Steel 
Co..  167. 

XIV.  WEIGHT  ANB  SUFFICIENCT. 

^=>593  (U.S.C.CA.)  A  verdict  which  has  for 
its  basis  parol  testimony  varying  a  written  con- 
tract cannot  stand.— Watkins  Salt  Co.  v.  Mul- 
key,  11. 

EXAMINATION. 

See  Witnesses,  ^==>269. 

EXCEPTIONS. 

See   Appeal    and    Error,    <d=s>266-274 ; 

^^  EXCISE 

See  Internal  Revenue. 


Trial, 


EXECUTION. 


See  Uomestead. 

EXEMPTIONS. 

See  Homestead. 

EXPERT  TESTIMONY. 

See  Evidence,  ^s»542. 

EXPRESS  COMPANIES. 

See  Commerce,  ^s»92. 

EXTRA  WORK. 

See  Municipal  Corporations,  ^s»360. 

FALSUS  IN  UNO,  FALSUS  IN 
OMNIBUS. 

See  Witneeaes,  <»=>317. 


FEDERAL  COURTS. 


See  Courts. 


FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Master  and  Servant,  <8=>204,  228. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  <S=9l82,  287. 

FINDINGS. 

See  Appeal  and  Error,  <3=>991-1022. 

FLIGHT. 

See  Criminal  Law,  ^=>351 ;   Homicide,  ^=»174. 

FOG. 

See  Collision,  ^==>102. 


FORECLOSURE. 

I,  «=>27,  427-516;  1 

FOREIGNERS. 


See  Mortgages,  <8=>27,  427-516;  Railroads, 
197. 


See  Aliens. 


FOREIGN  JUDGMENTS. 

See  Judgment,  «s»82& 

FORFEITURES. 

See  Patents,  «=>214. 

FRAUD. 

See  Banks  and  Banking,  ^s»116;  Bills  and 
Notes.  <g=»333;  Corporations,  <g=5>44S;  Evi- 
dence, ^=>271;  Fraudulent  Conveyances; 
Public  Lands,  «S=s>120 ;  Sales,  «=>437 ;  Trade- 
Marks  and  Trade-Names,  ^==>44. 

H.  ACTIONS. 
(A)   Rlarhts  of  Action  and   Defenses. 

<5=>3I  (U.S.C.CA.)  Where  a  seller  was  induced 
to  part  with  his  property  for  much  less  than 
its  value,  by  reason  of  the  buyer's  fraudulent 
statements,  an  action  to  recover  for  the  fraud 
was  an  affirmance  of  the  contract.— Harris  v. 
Egger,  219. 

<S=»35  (U.S.C.CA.)  In  view  of  Shannon's  Code 
Tenn.  §  2066,  plaintiff,  who  did  not  promptly 
f!eliver  certificate  of  shares  of  stock  in  a  cor- 
poration which  he  had  been  induced  to  sell 
through  defendant's  fraud,  held  not  to  have 
waived  his  rights.— Hanis  v.  Egger,  219. 
<©=»38  (U.S.C.CA.)  Where  through  misrepre- 
sentations defendant  was  enabled  to  acquire  the 
stock  of  plaintiff  in  a  corporation,  plaintiff's  de- 
lay of  three  years  in  instituting  suit  held  not 
a  waiver  of  his  rights. — Harris  v.  Egger,  219. 

FRAUDS,  STATUTE  OF. 

See  Appeal  and  Error,  <d=s>232. 
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FRAUDULENT  CONVEYANCES. 

See  Bankraptcy,  ^s»177,  184,  414. 

I.  TRANSFEBSAlfD   TRANSACTIONS 

INVAXID. 

(O)  Property  and  Rlirbts  Tramflferre4« 

^==>52  (U.S.C.O.A.)  In  Iowa,  voluntary  am- 
veyance  of  homestead  or  conveyance  for  less 
than  full  value  held  not  fraudulent  as  to  cred- 
itors.—Sieg  V.  Greene,  79. 

GRAND  JURY. 

See  Indictment  and  Information. 

«=»39  (U.S.O.OJL)  Presence  of  district  attor- 
ney's  clerk  and  stenographer,  taking  notes  of 
the  testimonv  of  witnesses  before  the  grand 
jury,  held  violation  of  defendant's  right,  and 
ground  for  quashing  the  indictment,  although 
no  prejudice  was  shown;  Act  June  30,  1906, 
not  authorizing  such  presence.— Latliam  v.  Unit- 
ed Sutes,  250. 

GRANTS. 

See  EstoppeL 

GUARANTY. 

See  Indemnity;   Principal  and  Surety. 

HABEAS  CORPUS. 

I.  NATUBE   AND   GROUNDS  OF 
BFiMFiDY. 


(n.S.G.O.A.)  A  habeas  corpus  proceeding 
cannot  be  made  to  perform  the  function  of  a 
writ  of  error,  but  onlv  to  examine  into  the 
power  and  authority  of  the  court  to  act.  and 
not  the  correctness  of  its  conclusions.— Sibray 
V.  United  States,  555. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  <=s>1029'1068. 

HOMESTEAD. 

See  Bankruptcy,  «=»177. 184;  Fraudulent  Con- 
veyances;   Indians,  ^=»15. 

I.  NATURE,  ACQUISITION,  AND 
EXTENT. 

'(D)  Propertr  ConatitntiBiT  Hoaieatead. 
^==>84  (U.S.C.C.A.)  Under    the    Iowa    statutes 
and  decisions,  the  homestead  claim  attaches  to 
the  undivided  interest  of  a  tenant  in  common. — 
Sieg  V.  Greene,  79. 

Under  Code  Iowa  1897  and  Code  Supp.  1907, 
§§  2972-2978,  homestead  of  tenant  in  common 
held  limited  to  interest  in  80  acres,  excluding 
brick  plant  and  dwelling  other  than  tliat  oc- 
cupied by  him. — Id. 

HOMICIDE. 

VH.  EVIDENCE. 
<B)  AdmlMlbllltT  in  Geaeral. 

<^=>I74  (U.S.C.C.A.)  The  killing  beinpr  admit- 
ted and  established,  and  the  only  question  being 
whether  it  was  justified,  evidence  of  flight  is 


irrelevant— Trapp  v.  Territory  of  New  Mexico^ 
28. 

^=»I90  (U.S.C.C.A.)  Evidence  of  uncommuni- 
cated  threats  of  deceased  against  defendant's 
father,  in  whose  defense  he  claims  to  have 
acted,  is  admissible  as  bearing  on  the  proba- 
bility of  who  was  the  aggressor;  the  evidence 
as  to  who  fired  the  first  sh<yL  or  made  the  first 
assault  beinj;  in  conflict— Trapp  v.  Territory 
of  New  Mexico,  28. 

Vm.  TBIAI- 
(O  In«tniotlo«s» 

«s»300  (IJ.S.C.C.A.)  Defendant,  claiminir  self- 
defense,  is  entitled  to  an  instruction  that  the 
jury  should  place  themselves  as  nearlj^  as  pos- 
sible in  his  situation^  and  view  and  consider  the 
evidence  from  that  situation,  as  to  his  believing, 
or  having  reasonable  grounds  to  believe,  that 
deceased  was  about  to  kill  him.— Trapp  v.  Terri- 
tory of  New  Mexico,  28. 

HOURS  OF  SERVICE  ACT. 

See  Master  and  Servant,  «=»13, 15. 

HUSBAND  AND  WIFE.    . 

See  Bankruptcy,   ^=»403;    Corporations,   ^=> 
244. 

IDENTITY. 

Se«  Criminal  Law,  ^s»351;   Patents^ 


»24L 


IMMIGRATION. 


See  Aliens. 


IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 


See   Bankruptcy,    ^=»186; 
Municipal  Corporations, 


Dam] 


«=s»85; 


INDEMNITY. 

See  Principal  and  Surety. 
«=>I4  (U.S.C.C.A.)  Where  a  subcontractor'! 
servant  recovered  for  injuries,  subcontractor, 
seeking  to  recover  over  from  contractor,  could 
not  avoid  the  charge  of  contributory  negligence 
in  work  which  it  had  intrusted  to  its  foreman 
on  the  ground  that  he  was  a  fellow  servant  of 
the  injured  servant.— Washington  &  Berkeley 
Bridge  Co.  v.  Pennsylvania  Steel  Co.,  167. 
^s»l5  (U.S.C.C.A.)  Evidence  in  action  by  sab- 
contractor  to  recover  over  amount  recovered 
of  it  by  its  workman  on  ground  of  defendant  con- 
tractor's negligence  proximately  causiniir  injart 
held  to  make  plaintiflfs  contributory  negligence 
a  question  for  the  jury.— Washington  &  Berke- 
ley Bridge  Co.  v.  Pennsylvania  Steel  Co.,  167. 

INDIANS. 


See  Ejectment,  ^s»106; 
mation ;    States. 
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«=»5  (U.S.C.CA.)  Under  Act  July  1,  1898.  and 
Act  April  26,  1906,  §{  19,  22,  enrollment  of 
Creek  Indian  of  full  Mood  as  member  of  Sem- 
inole tribe  by  adoption  held  not  adjudication 
whether  she  was  a  white  woman  or  an  Indian, 
so  that  her  grantee  was  entitled  to  trial  of  such 
issue.— United  States  v.  StigaU,  188. 
€=»I3  (U.S.C.CA.)  Under  Act  April  26.  1906, 
Act  June  21,  1906.  and  Act  May  27,  1908,  §  3. 
Seminole  Roll  of  Indians  by  Blood,  as  prepared 
by  law,  is  conclusive  against  collateral  attack.— 
United  States  v.  Ferguson,  96. 
^s»l5  (U.S.C.CA.)  Supplemental  Oeek  Agree- 
ment of  June  30,  1902,  {  16,  removes  home- 
steads of  allottees  dying  intestate,  leaving  no 
issue  born  after  May  25,  1901,  from  the  re- 
strictions imposed,  and  tney  may  be  sold  by 
heirs.— United  States  v.  CJook,  22. 

<8=>I5  (U.S.C.CA.)  Act  April  26,  1906,  §  22, 
prohibiting  full-blood  heirs  of  a  deceased  Indian 
irom  conveying  his  land  without  approval  of 
the  Secretary  of  the  Interior,  applies  to  such 
a  conveyapce  thereafter  made,  though  after 
the  period  that  the  Creek  Agreement  made  the 
land,  allotted  to  deceased,  inalienable  without 
such  approvaL— United  States  v.  Western  Inv. 
Co.,  482. 

Act  May  27,  1908,  35  Stat  312,  prohibiting 
the  conveyance  of  any  interest  in  an  allotment 
by  any  fuU-blood  Indian  heir  of  the  allottee 
without  the  approval  of  the  court  having  juris- 
diction of  the  settlement  of  the  estate,  renders 
an  unapproved  deed  of  such  heir  voidable.— Id. 

^=>IB  (U.S.COJL)  Under  Act  April  26,  1906, 
f  20,  Act  May  27,  1908,  §  2,  Act  March  1, 
1907,  and  rule  of  Department  of  Interior,  held, 
that  Secretarv*s  approval  of  Indian  oil  and  gas 
lease,  filed  within  30  days,  established  its  pri- 
ority to  subsequent  lease  previously  filed.— An- 
icker  v.  Gunsburg,  174. 

€=»33  (U.S.C.CA.)  Under  Act  Cong.  July  4, 
1884,  an  Indian  driving  his  cattle  from  a  res- 
ervation, being  authorized  by  his  tribe's  agent 
to  sell,  did  not  violate  Rev.  St.  §  2138  (Comp. 
St.  1913,  ;  4136).— Fisher  v.  United  States.  154. 
Act  July  4j  1884,  relating  to  disposition  of 
cattle  by  Indians,  held  to  apply  to  cattle  pur- 
chased by  the  government  under  such  act,  and 
not  to  be  repefued  as  to  them  by  Act  March  2, 
1889.-Id. 

^s>38  (U.S.C.C.A.)  Indictment  charging  in- 
troduction of  spirituous  liquors  into  Indian  al- 
lotment held  to  charge  public  offense,  although 
not  alleging  that  title  to  land  was  held  in  trust 
by   the   government.— Bstes   v.   United    States, 

^=>38  (U.S.C.CA.)  It  cannot  be  assumed  on 
appeal  that  the  cattle  accused  was  charged  with 
driving  from  an  Indian  reservation,  were  issue 
cattle,  whose  sale  was  forbidden  by  Act  March 
2,  1889;  it  appearing  that  he  had  the  agent's 
permission.— Fisher  v.  United  States,  154. 

^=s>38  (U.S.C.CA.)  In  prosecution  for  selling 
liquor  to  tribal  Indian,  in  violation  of  Act  Jan. 
30,  1897,  exclusion  of  evidence  as  to  who  was 
present  and  as  to  the  sale  held  erroneous. — 
Shecil  V.  United  States,  182. 


INDICTMENT  AND  INFORMATION. 

See  Grand  Jury ;  Indians,  ^=s>38. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND   COUNTS,  DUPUCITT, 

AND  EIiECTION. 

^=»I25  (U.S.C.C.A.)  Indictment  in  prosecution 
for  introducing  spirituous  liquors  into  Indian 
country  held  not  bad  for  duplicity,  as  charsing 
introduction  into  Indian  reservation  as  well  as 
into  Indian  allotment.— Estes  v.  United  States, 
102. 

INFORMATION. 

See  Indictment  and  Information. 

INFRINGEMENT. 

See  Patents,  ^==>241-319:  Trade-Marks  and 
Trade-Names,   ^=s>63-10(>. 

INJUNCTION. 

See  Corporations,  ^s»566:  Patents,  ^==>297; 
Trade-Marks  and  Trade-Names, ^=943,  63,  86, 
97. 

U.  SUBJECTS   OF  PROTEOTION   ANB 

BEIilEF. 

(C)   Contracts. 

^=»59  (U.S.C.CA.)  An  exclusive  license  nnder 
a  patent  is  a  unique  property  right,  against  the 
destruction  of  which  a  court  of  equity  will 
give  protection  by  injunctive  relief.— Barnett  v. 
Q.  A  C.  Co.,  539. 

INSOLVENCY. 

See  Bankruptcy ;    Equity,  ^s»39. 

INSTRUCTIONS. 

Tojury,  see  Criminal  Law,  «=>820;  Trial,  «=» 

INTEREST. 

See  Patents,  ^=»318;  Principal  and  Surety, 
♦»73;   United  States,  «=»67;   Usury. 

INTERNAL  REVENUE. 

<8=5>9  (U.S.C.CA.)  Under  New  York  Joint- 
Stock  Association  I/aw  and  Const.  N.  Y.  art. 
8,  §  3,  joint-stock  association,  conducting  express 
business,  held  subject  to  Corporation  Tax  Law 
U.  S.  §  38.— Roberts  v.  Anderson,  12L 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCL 

See  Commerce. 

INTOXICATING  LIQUORS. 

See  Carriers.  ^=s>39;  Criminal  Law,  ^s»304; 
Evidence,  ^=»7 ;  Indians,  ^=>38 ;  Indictment 
and  Information;  States;  Trade-Marks  and 
Trade-Names,  ^s»3,  31,  96. 
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INVENTION. 


See  Patents. 

JOINT-STOCK  COMPANIES. 

See  Internal  Revenue. 

^=:»l  (U.S.C.C.A.)  At  common  law»  and  without 
statutory  authority,  persons  may  associate  them- 
selves in  joint-stock  companies  with  transferahle 
shares. — Roberts  v.  Anderson,  121. 
<@s>l4  (U.S.C.CA.)  The  president  of  an  unin- 
corporated joint-stock  association  needs  no  stat- 
utory authorization  to  hold  its  real  estate  in 
trust  for  himself  and  other  members.— Roberts 
V.  Anderson,  121. 

^=s>l9  (U.S.C.CA.)  At  common  law,  in  absence 
of  statute,  an  unincorporated  joint-stock  associa- 
tion cannot  sue  or  be  sued  in  name  of  associa- 
tion or  its  officers,  but  only  in  those  of  the  mem- 
bers composing  it— Roberts  y.  Anderson,  121. 


See  Courts. 


JUDGES. 
JUDGMENT. 


See  Appeal  and  Error;  Mortgages,  ^=»497; 
Patents,  ^=s>112;  Trade-Marks  and  Trade- 
Names,  ^==>96. 

XI.  COIXATERAI.  ATTAOK. 
(B)   Grounds. 

<S=>489  (U.S.C.CA.)  As  to  defendants,  resi- 
dents of  Kentucky,  who  did  not  appear  in  a 
suit  in  an  Illinois  district  involving  a  note 
which  they  executed,  held  that,  under  Judicial 
Code,  §  57,  the  decree  was  a  nullity,  subject  to 
collateral  attack;  the  note  not  having  been 
within  the  Illinois  district. — Pensacola  State 
Bank  v.  Thomberry,  367. 
«=s>490  (U.S.C.C.A.)  Defendant,  Pennsylvania 
grantee  of  mortgaged  Dakota  lands,  in  mort- 
gagee's suit  to  quiet  title,  could  not  collaterally 
attack  decree  in  prior  foreclosure  suit  as  based 
on  affidavit  of  due  diligence  insufficient  under 
statute  to  authorize  order  of  service  by  pablica- 
tion.>-Bull  v.  Campbell,  47. 

Zm.  BfEROER  AND  BAR  OF  0AU8ES 
OF  ACTION  ANB  BEF£H8E8. 

(B)  Caaseii  of  Action  and  Defensen  Mero:- 
ed,  Bnrred*  or  Conolnded. 

<&=>6I7  (U.S.C.CA.)  Where  a  decree  merely  ad- 
judicated that  plaintiff  was  a  holder  in  due 
course,  and  specifically  provided  that  defend- 
ant could  make  other  defenses,  defendant  may 
rely  on  limitations.— Pensacola  State  Bank  v. 
Thomberry,  367. 

XIV.   CONCLUSIVENESS   OF   ADJXTDI- 

CATION. 

(C)  Mattem  Concluded. 

<&=>7I5  (U.S.C.CA.)  The  Circuit  CJourt  of  Ap- 
peals, when  determining  what  the  Circuit  Court 
of  Appeals  of  another  circuit  has  decided  in  a 
former  suit  involving  the  same  questions,  may 
not  make  new  findings  of  fact  inconsistent  with 
the  finding  of  the  latter  court—W.  A.  Gaines  & 
Co.  V.  Rock  Spring  Distilling  Co.,  287. 


XVn.  FOREIGN  JUBOHENTS. 

^=>828  (U.S.C.CA.)  Judgment  for  defendant 
in  a  suit  in  the  state  court,  based  on  a  contract 
by  which  complainant  claimed  the  right  to 
share  in  certain  property  purchased  for  a  city 
waterworks  system,  held  res  judicata  of  the 
question  whether  complainant  was  entitled  to 
share  in  the  property  or  in  the  profits  to  be 
derived  therefrom,  involved  in  a  subsequent 
suit  in  the  federal  court— Swift  v.  McFarland, 
657. 

JUDICIAL  NOTICE. 


See   Criminal   Law,    <9=>304; 
7-43. 


Evidence, 


JUDICIAL  SALES. 

See  Mortgages,  ^==>516. 

JURISDICTION. 

See  Courts ;  Mortgages,  ^=:»427. 


See  Grand  Jury. 


JURY. 
LACHES. 


See  Fraud,  ^s>35,  38 ;  Trade-Marks  and  Trade- 
Names,  ^==>86. 

LANDLORD  AND  TENANT. 

See  Usury. 

LANDS. 

See  Public  Lands. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  «=>1099,  118S. 

UWYERS. 

See  Attorney  and  Client 

LEASE. 

See  Railroads,  <8=>206. 

LEAVE  OF  COURT. 

See  Pleading,  <^s>236w 

LEHERS. 

See  Evidence,  ^=s>271. 

LETTERS  PATENT. 

See  Patents. 

LICENSES. 

See     Injunction,     ^s>58;     Patents,     «=s»214; 
Shipimig,  ^=»14. 

LIENS. 

See  Attorney  and  Client,  «=»171-182;    Bank- 
ruptcy, <&=»268,  346. 

(S=»7  (U.S.C.C.A.)  An  equitable  lien  may  be 
created  by  advancements  on  the  ^th  of  prop- 
erty, may  attach  to  property  not  in  being;  and 
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does  not  depend  npon  possession,  but  may  exist 
by  implication.— Sieg  v.  Greene,  79. 

LIMITATION  OF  ACTIONS. 

See  Corporations,  ^=s>209;  Judgment,  ^=:>617; 
PubUc  Lands,  ^=»120. 

I.   STATUTES  OF  UMITATION. 

(A)  Nature,  Validity,  and  Coastmetloift  in 

General. 

^=s>M  (U.S.C.C.A.)  Generally  the  statute  of 
limitations  does  not  run  against  the  United 
States.— United  States  v.  Koleno,  17a 

(B)  Limitations    Applicable   to    Partloalar 

Actions. 

^==>25  fU.S.C.CA.)  Action  upon  a  note,  within 
Negotiable  Instruments  Act  Ky.  §  184,  held 
barred   •       ■'       "  -    - 

b; 
o] 
berry,  367. 

H.  COMFITTATION   OF  PERIOD   OF 
LIMITATION. 

(G)  Pendency    of  Lieval    Proceedinips,    In- 
junction, Stay,  or  "War. 

^=s>l04>/2  [New,  vol.  6  Key-No.  Series] 

(U.S.C.C.A.)  Despite  Ky.  St  §  2544,  tne 
institution  of  an  action  on  a  note,  which  was 
dismissed  at  the  mere  sugf^estion  of  the  court 
that  it  could  not  be  maintained,  AeJd  not  to  toll 
the  running  of  limitations.— Pensacola  State 
Bank  v.  Thomberry,  367. 

IV.  OPERATION  AND  EFFECT  OF 
BAR  BT  IiimTATION. 

€=»I67  (U.S.C.C.A.)  Where  mortgage  notes 
were  barred  by  the  limitation  of  CJode  Civ.  Proc. 
Cal.  8  337,  the  lien  created  by  the  mortgage  was 
thereby  extinguished  under  the  express  pro- 
vision of  Civ.  Code  Cal.  §  2911.— Power  &  Ir- 
rigation Co.  of  Clear  Lake  v.  Capay  Ditch  Co., 
390. 

LIMITATION  OF  LIABILITY. 

See  Master  and  Servant,  ^=s>86,  100 ;  Shipping, 
<©=>209. 

LIQUIDATED  DAMAGES. 

See  Damages,  ^=:>79,  85. 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  ^=»43. 

LOOKOUTS. 

See  Railroads,  «=>400. 

MACHINERY. 

See  Master  and  Servant,  ^=>131. 

MANSLAUGHTER. 

See  Homicide. 


MARITIME  LAW. 

See  Admiralty,  <@=:>1. 

MASTER  AND  SERVANT. 

See  Admiralty,  ^=:»20;  Appeal  and  Error,  ^=» 
274,  1060:  Commerce.  ^=»57;  Contracts, 
<8=>312;  Courts,  <g=>3i8;  Indemnity;  Mu- 
nicipal Cori>orations,  ^=:»352;    Novation. 

I.  THE  RELATION. 
(B)  Statutory  Rearvlatioii* 

^=>I3  (U.S.C.C.A.)  Switchman  stationed  in 
freight  yard,  habitually  telephoning  to  interlock- 
ing towerman  the  approach  of  a  passenger  train, 
held  to  be  an  employ^  transmitting  orders  by 
telephone,  etc.,  within  the  proviso  of  Hours  of 
Service  Act,  §  2.— Chicago,  K.  I.  &  P.  Ry.  Co.  v. 
United  States,  135. 

The  proviso  of  Hours  of  Service  Act,  §  2,  held 
to  include  orders  looking  to  greater  efficiency,  as 
well  as  to  those  whose  violation  might  result  in 
accident.— Id. 

The  classification,  "operator,  train  dispatcher, 
or  other  employ^,"  etc.,  in  Hours  of  Service  Act, 
§  2,  held  to  apply  to  employes  who  habitually 
perform  such  duties.— Id. 

€=»I3  (U.S.C.CA.)  Towermen,  who  habitually 
telephone  orders  relating  to  train  movements, 
held  within  the  classification  of  Houn  of  Serv- 
ice Act,  §  2.— Chicago  &  N.  W.  Ry.  Co.  v.  United 
States,  138. 

in.  MASTEB'8  UABHilTY  FOR  IN- 
JURIES TO  SERVANT. 

(A)  nature  aad  Bxtent  in  General. 

^=s>86  (U.S.C.CA.)  That  a  release  of  liability 
by  an  employ^  of  the  Pullman  Company  to  a 
railway  company  for  personal  injuries  is  unen- 
forceable in  the  state  where  executed  does  not 
prevent  it  from  being  an  effective  defense  in 
other  states.— Lindsay  v.  Chicago,  B.  &  Q.  R. 
Co.,  131. 

<9=>88  (U.S.C.C.A.)  A  cook  on  a  Pullman  car, 
whose  wages  were  paid  by  the  Pullman  Com- 
pany, and  not  by  the  railroad  company  hauling 
the  car,  and  who  was  amenable  to  the  orders  of 
the  Pullman  Company  only,  held  not  an  employ^ 
of  the  railroad  company.— Lindsay  v.  Chicago, 
B.  &  Q.  R,  Co.,  131. 

<@=>I00  (U.S.C.CA.)  Under  the  laws  of  Colora- 
do, a  contract  by  a  Pullman  employ^,  releasing 
the  railroad  companv  over  whose  line  he  was 
traveling  from  liability  for  injuries,  is  not  in- 
valid.—Lindsay  V.  Chicago,  B.  &  Q.  R.  Co.,  131. 

(B)  ToolSy  Maohlnery,  Appliances,  and 
Places  for  lirorlc. 

^=s>M3  (U.S.CCA.)  A  railroad  company  might 
be  negligent  in  permitting  passage  of  cars  un- 
der a  bridge,  if  dangerous  to  employes  moving 
them,  though  the  bridge  was  established  by 
public  authority  before  the  company  owned  the 
road.— Portland  Terminal  CJo.  v.  Jarvis,  562. 
<S=>II8  (U.S.C.CJl.)  Act  Pa.  June  9,  1911  (P. 
L.  756,  art  4,  J  8),  requiring  shelter  holes  in 
hauling  roads  in  bituminous  coal  mines,  con- 
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Btnied.— Barnes  &  TocKer  Coal  CJo.  ▼.  Voatr, 
579. 

(C)   Methods  of  "Work,  Rules,  and  Orders. 

^=>I3I  (U.S.C.C.A.)  The  state  of  Oregon,  un- 
der its  t>olice  power,  may  enact  the  requirement 
that  there  shall  be  a  system  of  communication 
by  signals  for  the  safety  of  persons  employed  in 
and  about  machinery.— -Swayne  &  Hoyt  ▼. 
Barsch,  337. 

(B)  Felloirr  Serrants. 

<9=>I82  (U.S.C.C.A.)  Dock  laborer  employed  by 
a  local  corporation  in  discharging  vessel  held 
entitled  to  protection  of  Oregon  Laws  1911,  p. 
16,  declaring  that  negligence  of  a  fellow  servant 
shall  be  no  defense  to  servant's  action  for  in- 
jury from  neglect  of  person  engaged  in  super- 
intendence.—Swayne  &  Hoyt  V.  Barsch,  337. 

(F)  Risks  Assumed  b^  Servant. 

<8=s>203  (U.S.C.C.A.)  Doctrine  of  assumption  of 
risk  applies  only  where  relation  of  master  and 
servant  exi8ts.--Chicago,  St  P.,  M.  &  O.  Ry. 
Co.  V.  Nelson,  464. 

<8=s>204  (U.S.O.C.A.)  Under  the  federal  Em- 
ployers*  Liability  Act,  a  railroad  employ^  does 
not  assume  risk  of  injury  from  negligence  of  a 
fellow  servant  in  not  excluding  a  tall  car  from 
the  train,  or  in  not  cautioning  him  regarding 
its  height— Portland  Terminal  Co.  v.  Jarvis, 
562. 

<9=>2II  (U.S.C.C.A.)  Under  Bituminous  Min« 
ing  Acts  of  Pennsylvania,  an  experienced  miner 
in  a  bituminous  coal  mine  in  Pennsylvania  held 
to  assume  as  a  matter  of  law  risk  of  danger  by 
rock  falling  on  him.— Vagaszki  v.  Consolidation 
Coal  Co.,  37. 

^=s>220  (U.S.C.C.A.)  A  bituminous  coal  miner, 
continuing  at  work  after  failure  to  furnish 
crossbars  and  a  buddy  as  requested,  held  to 
assume  the  risk,  under  Bituminous  Mining  Acts 
of  Pennsylvania.— Vagaszki  v.  Consolidation 
Coal  Co..  37. 

(O)    Contributory    Ifeorllvenee    of    Servant. 

^=9228  OJ.S.C.C.A.)  Under  the  federal  Em- 
ployers* Liability  Act,  contributory  negligence 
of  an  injured  railroad  employ^  wiU  not  bar  re- 
covery by  him.— Portland  Terminal  Co.  v.  Jar- 
vis,  562. 

(H)  Actions. 

<S=»258  (U.S.C.C.A.)  A  count  alleging  negli- 
gence in  failing  to  promulgate  and  enforce  rea- 
sonable rules  and  in  running  the  train  at  a  dan- 
gerous speed  held  not  demurrable,  in  that  it  did 
not  specify  what  the  rules  should  be. — Southern 
Ry.  Co.  V.  Cook,  115. 

^=>270  (U.S.C.C.A.)  In  action  for  death  of  a 
miner,  testimony  or  a  witness  as  to  a  remote 
request  to  assistant  mine  foreman  for  cross- 
bars, held  inadmissible.— Vagaszki  v.  Consoli- 
dation Coal  Co.,  37. 

€=»277  (U.S.C.C.A.)  That  a  dock  laborer  em- 
ployed  by   defendant    in   discharging   a   vessel, 

signed  a  pay  roll,  headed,  "from  Captain 

for  account  of  above  steamer  and  her  owners," 
was  not  conclusive  proof  to  him  that  the  defend- 
ant was  not  the  owner  as  well  as  the  manager, 


and  did  not  put  him  upon  inquiry. — Swayne  & 
Hoyt  V.  Barsch,  337. 

^=s>278  (U.S.C.C.A.)  Testimony  of  a  witness 
that  he  had  requested  the  mine  superintendent 
to  furnish  crossbars  held  not  to  show  that  the 
mine  foreman  was  in  default— Vagaszki  v.  Con- 
solidation Coal  Co.,  37. 

<S=s>278  (U.S.C.C.A.)  Violation  of  rules  as  to 
speed  of  trains  held  evidence  of  negligence  to- 
ward employes  working  on  the  track,  in  an  ac- 
tion against  the  railroad  company  for  the  death 
of  such  an  employ^.— Southern  Ry.  Co.  v.  Cook, 
115. 

^s>284  (U.S.C.C.A.)  In  an  action  for  personal 
injury  to  plaintiff  while  working  on  a  dock  in 
discharging  a  vessel,  held  on  the  evidence  that 
whether  the  defendant,  as  managing  agent  of 
the  vessel,  was  individually  liable  as  plaintiflTs 
employer  was  for  the  jury.— Swayne  &  Hoyt  v. 
Barsch,   337. 

^=5>286  (U.S.C.C.A.)  Evidence  of  negligence  in 
an  action  against  a  railroad  company  for  death 
of  a  section  foreman  held  sufficient  to  require 
submission  of  the  case  to  the  jury.— Southern 
Ry.  Co.  V.  Cook,  115. 

^=s>286  (U.S.C.C.A.)  Whether  a  railroad  com- 
pany was  negligent  in  not  informing  an  em- 
ploy6  of  the  height  of  a  car,  from  which  he 
was  knocked  by  a  bridge,  held,  under  the  evi- 
dence, a  question  for  the  jury.— Portland 
Terminal  Co.  v.  Jarvis,  562. 
^=s>286  (U.S.C.CA.)  Evidence  held  sufficient  to 
require  the  submission  of  the  case  to  the  jury 
in  an  action  for  injury  to  a  coal  miner.— Key- 
stone Coal  &  Coke  Co.  v.  Petrovich,  591. 
^=>287  (U.S.C.C.A.)  It  could  not  be  said,  as  a 
matter  of  law,  that  the  mate  of  a  vessel  super- 
intending its  discharge,  with  power  to  discharge 
the  dock  laborers,  was  a  fellow  servant  of  a  dock 
laborer.— Swayne  &  Hoyt  v.  Barsch,  337. 
<@=:>288  (U.S.CC.A.)  Assumption  of  risk  by 
railroad  employ^,  knocked  from  a  tall  car  by 
a  bridge,  held,  under  the  evidence,  a  question 
for  the  jury.— Portland  Terminal  Co.  v.  Jarvis, 
562. 

MAXIMS. 

See  Equity,  <8=5>54. 

MECHANICS'  LIENS. 

See  Courts,  ^=s>424;  Principal  and  Surety,  ^=> 
102. 

MERGER. 

See  Contracts,   ^=s>24t8. 

MINES  AND  MINERALS. 

See  Corporations,  <d=»209;  Courts,  ^=>308; 
Indians,  ^=>16;  Master  and  Servant.  ^=> 
118.  211,  220,  270.  27S,  286. 

MISREPRESENTATION. 

See  Fraud. 

MITTIMUS. 

See  Criminal  Law,  <8=s>999. 
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MODIFICATION. 

See  Contracts.  ^s»244;  Municipal  Ck>rpora- 
tions,  ^s>252. 

MONOPOLIES. 

II.  TRUSTS   ANB    OTHEB    COMBINA- 
TIONS IN  BESTBAINT 
OF  TBADE. 

4=»I7  (U.S.G.(XA.)  That  defendant  sold  only  to 
wholesalers,  and  declined  to  sell  to  a  retailer  to 
whom  it  sold  for  a  time,  held  not  unlawful,  un- 
der the  Sherman  Act  or  the  Clayton  Act.— 
Great  Atlantic  &  Pacific  Tea  Co.  v.  Cream  of 
Wheat  Co.,  594. 

4=»24  (U.S.C.C.A.)  A  private  individual  may 
not  maintain  an  action  to  enforce  generally  the 

Srovisions  of  the   Sherman   Anti-Trust  Act— 
fnion  Pac  R.  Ca  v.  Frank,  610. 

MORTGAGES. 

See  Corporations,  «=»478;  Courts,  ^=»312; 
Limitation  of  Actions,  ^=»167;  Quieting 
mtle,  <9=»14;  Railroads.  «&=»171.  173,  200; 
ReceiTers,  4=»158;    Taxation,  «s»510. 

I.  BEQUISITES  ANB  VALIDITT. 

(A)  Nature  and  Baaentlala  of  Conveyanees 
as   SeoarltT* 

^5»27  (U.S.O.CA.)  Where'  a  purchaser  bor- 
rows money  and  the  vendor  conveys  the  land 
to  him  as  securi^,  the  lender  becomes  a  trustee 
of  the  legal  title  for  the  purchaser,  and  a  mort- 
gagee for  the  money  advanced  who  may  retain 
the  title  and  enforce  his  lien  by  foreclosure- 
Power  &  Irrigation  Co.  of  Clear  Lake  v.  Ste- 
phens, 308. 

«=>32  (U.S.C.C.A.)  Under  Civ.  Code  Cal.  fS 
2024,  2888,  and  Code  Civ.  Proc.  CaL  §  744,  con- 
veyance of  realty  absolute  in  form,  made  to  se- 
cure note,  held  a  mortgage.— Power  &  Irriga- 
tion Co.  of  Clear  Lake  v.  Capay  Ditch  Co.,  300. 

X.  FOBEOLOSUBE  BY  ACTION. 

(B3)  Parties  and  Pr<»cesa. 

«s>427  (U.S.C.C.A.)  In  foreclosure,  plaintiTs 
fiailure  to  join  as  parties  defendant  subsequent 
grantees  of  the  mortgagor  did  not  deprive  court 
of  jurisdiction.— Bull  v.  Campbell,  47. 

(I)  Judgment    or    Decree    and    Bxeentlon* 

«=s»497  (U.S.C.C.A.)  Where,  in  foreclosure, 
plaintiff  fails  to  join  as  defendant  the  mort- 
gagor's grantee,  foreclosure  will  not  extinguish 
such  grantee's  right  of  redemption.— Bull  y. 
Campbell,  47. 

In  a  mortgagee's  suit  to  quiet  a  title  derived 
from  a  decree  of  foreclosure,  a  finding  in  such 
decree  that  the  indebtedness  secured  was  due 
to  the  plaintiff  could  not  be  attacked.— Id. 

(J)  Sale. 

4=»516  (U.S.C.C.A.)  On  foreclosure,  a  mort- 
gagee may  buy  in  the  property.— Buchler  v. 
Black,  450. 


MOTIONS. 

See  Appeal  and  Error,  ^=»232. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Damages,  ^=s>85;  Railroads,  ^=» 
376. 

Vn.   CONTBAOTS  IN   GENEBAL. 

^=»252  (U.S.C.CA.)  A  municipal  corporation 
having  power  to  make  a  -contract  may  modify 
the  same  and  in  general  the  power  to  modify 
is  vested  in  the  same  officer  or  body  that  made 
the  contract— Atlantic  City  v.  Warren  Bros. 
Co.,  202. 

IX.  PUBLIC  mPBOVEMENTS. 
(O  Oontraots. 

^=»352  (U.S.C.CA.)  Under  a  contract  with  a 
city  for  construction  of  a  water  main,  a  con- 
tractor held  not  liable  for  sum  paid  railroad  to 
build  a  culvert  to  protect  the  water  main.— 
Atlantic  C5ty  v.  Warren  Bros.  Co.,  202. 
^=»353  (U.S.C.CA.)  Assignment  of  a  claim  for 
"extra  work"  done  under  a  contract  construed, 
and  held  to  include  both  labor  and  materials 
furnished  in  doing  such  work.— Atlantic  CJity  v. 
Warren  Bros.  Co.,  202. 

A  provision  in  a  contract  that  the  contractors 
should  not  assign  or  sublet  "any  part  of  the 
work"  without  consent  of  the  other  party  held 
not  to  invalidate  an  assignment  of  their  claim 
for  work  done  by  them.— Id. 
^=»360  (U.S.C.CA.)  Contract  for  constructing 
and  laying  a  water  main  construed  with  respect 
to  a  provision  authorizing  extra  work. — Atlantic 
CHty  V.  Warren  Bros.  Co.,  202. 
^=»365  (U.S.C.CA.)  Waiver  of  provision  of  a 
contract  for  a  public  improvement  held  binding 
on  a  dty.— Atlantic  City  v.  Warren  Bros.  Co., 
202. 

XV.  ACTIONS. 
<d=»l02l,  1022  (U.S.C.CA.)  Holder  of  a  daim 
against  a  city  who  has  been  refused  payment 
held  not  required  by  the  statute  of  New  Jersey 
to  present  his  claim  to  the  mayor  before  bring- 
ing suit  thereon.— Atlantic  City  v.  Warren 
Bros.  Co.,  202. 

MURDER. 

See  Homicide. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

NAVIGABLE  WATERS. 

See  Admiralty,  «s>18,  21. 

I.   BIGHTS  OF  PUBUO. 

^=»20  (U.S.C.CA.)  Regulations  for  operation 
of  drawbridges  over  navigable  streams  con- 
strued.—The  Yucatan,  267. 

m.  BIPABIAN  AND  UTTOBAL 
BIGHTS. 

^s>43  (U.S.C.C.A.)  In  an  action  for  the  de- 
struction of  a  bulkhead  constructed  in  a  navi- 
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gable  stream,  which  was  beinc  dredged  by  de- 
fendants, evidence  held  to  warrant  a  finding  of 
their  negligence.— Standard  Engineering  Co.  v. 
Oriental  Bulkhead  &  Improvement  Co.^  191. 

Where  defendants,  after  being  warned  that 
they  were  undermining  plaintiflTs  bulkhead,  con- 
tinued their  course,  tney  were  guilty  of  wan- 
tonness, which  anthorized  recovery  of  punitive 
damages. — Id. 

Plaintiff  held  to  have  such  right  in  a  bulk- 
head, constructed  in  a  navigable  stream  with 
permission  of  the  government,  that  it  could  re- 
cover from  a  dredging  contractor  for  its  de- 
struction.—Id. 

NEGLIGENCL 

See  Carriers,  <S=»41.  135,  320,  347;  CoUision; 
Commerce,  ^=»57;  Corporations,  ^=»334; 
Death;  Indemnity;  Master  and  Servant,  ^=» 
86-288;  Navigable  Waters,  «S=>43;  RaU- 
roads,  <Ss»367-400;    Shipping,  «s>121-209. 

I.  AOT8  OB  OlCISSIOlfS  OONSTITUT- 
IHG  NEGUGENOE. 

(A)  Peraonal  Condncst  In  General* 

^=»l  (U.S.C.C.A.)  In  determining  an  issue  of 
negligence,  the  exigency  under  which  one  acta 
is  an  important  element  for  consideration.— Na- 
tional Life  Ins.  Co.  of  United  States  of  Amer- 
ica V.  McKenna,  163. 

(O  Condition  and  Uae  of  I«and,  Bnlldlnvs* 
and  Other  Strnotnrea. 

^=»44  (U.S.C.C.A.)  Assurance  of  bridge  compa- 
ny's engineer  that  plaintiff  subcontractor  might 
place  steel  work  on  a  green  concrete  pier  held 
negligence,  proximately  resulting  in  injury  to 
plaintiff's  workman  from  falling  of  the  pier. — 
Washington  &  Berkeley  Bridge  Co.  v.  Pennsyl- 
vania Steel  Co..  167. 

m.    OOITTRIBUTOBY      NEGLIGENCE. 

(A)   Peraona  Injured  In  General. 

€=»65  (U.S.C.C.A.)  The  test  of  contributory 
negligence  is  whether,  in  view  of  all  the  facts 
and  circumstances,  a  person  of  ordinary  pru- 
dence would  have  refrained  from  taking  the 
risk.— National  Life  Ins.  Co.  of  United  States 
of  America  v.  McKenna,  163. 

In  determining  an  issue  of  contributory  neg- 
ligence, the  exigency  under  which  one  acts  is  an 
important  element  for  consideration.— Id. 

IV.  ACTIONS. 

(C)  Trial,  Jndvmenty  and  Re-rlevr. 

^=»136  (U.S.C.C.A.)  Question  of  negligence  is 
not  one  of  law,  unless  all  reasonable  men  must 
draw  the  same  conclusion.— Chicago,  St.  P., 
M.  &  O.  Ry.  Co.  V.  Nelson,  464. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NOTES. 

See  Bills  and  Notes. 


NOTICE. 

See  Bankruptcy,  ^=»303 ;  Banks  and  Bankiiig, 
^=»116:  Carriers,  ^=»347;  Corporations,  ^=> 
428 ;  Ejectment,  «=»106 ;  Mumcipal  Corpora- 
tions, «=>1021.  1022 ;  Sales,  <S=>285 ;  Trade- 
Marks  and  Trade-Names,  ^=»26t  44,  45;  Ven- 
dor and  Purchaser,  ^=>244. 

NOVATION. 

4=5>7  (U.S.C.C.A.)  The  assent  of  a  laborer  or 
materialman,  entitled  to  the  protection  of  a 
government  contractor's  bond,  to  the  contractor's 
assignment  and  to  the  assignee's  assumption  of 
obligations,  did  not  amount  to  a  novation.— 
United  States  v.  Illinois  Surety  Co.,  409. 

OBJECTIONS. 

See  Appeal  and  Error,  ^=»184r-232;  Trial,  ^=> 

2S4. 

OFFICERS. 

See  Bankruptcy,  ^s>303 ;  Banks  and  Banking, 
<S=s>116 ;  Bills  and  Notes,  <$=:»333 ;  Oorpora- 
ticms,  «=>244,  298-334,  406-428;  Patoits, 
^s»312;    Receivers;    Shipping,  ^=s»14. 

OPINION  EVIDENCE. 

See  Bvidence,  «=»471-642. 

PAROL  EVIDENCE. 

See  BTidence,  «=»419,  441,  593. 

PARTIES. 

See  Appeal  and  Drror,  ^==>324,  336;  J<Hnt- 
Stock  Companies,  ^=>19;  Master  and  Serv- 
ant, ^=»284;  Monopolies,  ^=:»24;  Mortgages, 
<5=s>427,  497 ;   United  States,  <S=>71. 

m.  HEW  PARTIES  ANB  OHAKOE  OF 
PARTIES. 

^=»5I  (U.S.C.C.A.)  On  an  answer  setting  np 
that  the  suit  was  on  a  split  cause  of  action, 
allowance  of  an  amendment  joining  the  owners 
of  the  remaining  part  of  the  claim  held  proper 
under  the  New  Jersey  statutes.— Atlantic  CStj 
V.  Warren  Bros.  Co.,  202. 

PARTNERSHIP. 

See  Bankruptcy,  €=>330.  341;  Courts,  <^=>372; 
Joint-Stock  Companies. 

n.   THE  FIRM,   ITS  NAME,  POTXHBRS. 
AND  PROPERTx. 

^=»68  (U.S.C.C.A.)  Whether  real  estate  bought 
by  members  of  a  partnership  constitutes  per- 
sonal property  of  the  firm  depends  largely  on 
what  funds  were  used,  what  use  waa  to  be 
made  of  the  property,  and  the  intentions  of  the 
partners.—Sieg  v.  Greene,  589. 

Real  estate  which  belongs  to  a  partneisbip 
is  treated  in  equity  as  personal  property  only 
so  far  as  it  may  be  needed  to  pay  the  debts  of 
the  partnership  and  adjust  the  equities  of  the 
partners.— Id. 
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V.  BETIBEICENT  AWP  ADMISSION 
OF  PARTKEBS. 

^=>232  (U.S.C.C.A.)  A  partner  who  sells  his 
interest  to  the  other  while  the  firm  is  still 
solvent,  the  purchaser  assuming  the  firm  debts, 
cannot  thereafter  compel  the  application  of 
partnership  property  to  firm  debts.—Rapple  v. 
Dutton,  260. 

PASSENGERS. 

Sec  Carriers,  <&=»320,  347. 

PATENTS. 

See  Injunction,  ^=»59;    Public  Lands,  ^=^114. 

n.   PATENTABUJTY. 
(A)  Invention. 

e=s>26  (U.S.C.C.A.)  If  the  selection  of  ele- 
ments from  existing?  machines  into  a  complete 
combination  has,  for  the  first  time,  produced 
from  a  practical  and  commercial  aspect  a  new 
result,  invention  may  well  be  predicated  there- 
on.—Cadillac  Motor  Car  Co.  v.  Austin,  105.' 
«=>35  (U.S.C.C.A.)  That  a  patented  article  has 
achieved  no  success  in  the  field  of  the  practical 
art  is  entitled  to  weight  on  the  question  of 
patenta4>le  invention.— Adt  y.  Bay  State  Optical 
Co.,  529. 

^=>35  (U.  S.  C.  C.  A.)  That  the  art  presented 
problems,  and  that  the  device  of  a  patent  solved 
them,  and  has  gone  into  general  use,  and  pro- 
duced new  and  economical  results,  speaks  for 
its  inventive  character.— William  R.  Thropp  & 
Sons  Co.  V.  De  Laski  &  Thropp  Circular  Woven 
Tire  CJo.,  545. 

(B)  Prior  Pnbllo  Use  or  Sale. 

«=»8I  (U.S.C.C.A.)  To  establish  prior  use  to 
defeat  a  i>atent,  the  proof  must  be  satisfactory 
as  to  the  identity  of  the  alleged  prior  structure 
with  that  of  the  patent  and  as  to  the  date  when 
it  was  made.— Cfreenwald  Bros.  y.  La  Vogue 
Petticoat  Co.,  27a 

HI.  PERSONS   EHTITIiED   TO   PAT- 
ENTS. 

^==>92  (U.S.C.C.A.)  What  constitutes  a  patent- 
able joint  invention  considered.— William  R, 
Thropp  &  Sons  Co.  v.  De  Laski  &  Thropp  CJir- 
cular  Woven  Tire  Go,,  545. 
^s»92  (U.S.C.C.A.)  Where  a  machine  was  the 
joint  product  of  two  men,  who  built  it  togeth- 
er, neither  can  secure  a  valid  patent  therefor 
as  the  sole  inventor. — Smart  v.  Wright,  GS2. 

TV.  APPUOATIOyS    AWP    PBOOEED- 
INGS  THEREON. 

^s»ll2  (U.S.C.C.A.)  The  failure  of  a  party  to 
an  interference  proceeding  in  the  Patent  Office 
to  make  any  showing  or  take  any  testiniony  does 
not  estop  him  to  claim  that  he  was  the  original 
inventor  in  subsequent  litigation  for  infringe- 
ment—Smart V.  Wright,  632. 
^=»1I2  (U.S.C.CA.)  The  rejection  of  claims  in 
an  application  for  an  apparatus  patent,  although 
acquiesced  in  by  the  applicant,  does  not  invali- 
date a  patent  subsequently  granted  to  him  for 


the  method  of  operation  of  such  apparatus.— H. 
K.  Porter  Co.  v.  Baldvnn  Locomotive  Works, 
642. 

UL   OONSTRUCTIOHANB  OPERATION 
OF  LETTERS  PATENT. 
(B)   Iilmlt«tlon  of  Claima. 

^=»165  (U.S.C.C.A.)  An  element  which  ex- 
pressly characterizes  and  limits  one  claim  of 
a  patent,  and  by  which  alone  it  substantially 
differs  from  another  claim,  will  not  be  read 
into  the  latter  when  not  necessary  to  make  it 
operative.— Cadillac  Motor  Car  Co.  v.  Austin, 
105. 

^=»I67  (U.S.CC.A.)  Claims  which  are  lacking 
in  the  clearness  and  definiteness  required  by 
statute  cannot  be  made  good  by  reference  to  the 
specification.— North  American  Chemical  Co.  v. 
Keno  Supply  <3o.,  611. 

^=»I68  (U.S.C.CA.)  That  a  patentee  volun- 
tarily introduced  into  his  application  by  amend- 
ment broader  claims,  which  were  allowed,  does 
not  deprive  him  of  the  right  to  hold  as  an  in- 
fringer one  whose  structure  comes  within  them, 
although  not  within  the  original  claims. — Cadil- 
lac Motor  Car  Co.  v.  Austin,  105. 
^=»I75  (U.S.C.(3.A.)  Limitation  of  product  claim 
by  process  claims  considered. — Hide-Ite  Leather 
Cio.  T.  Fiber  Products  Co.,  142. 

X«   TITLE,  OONVETANOES,  AND  CON- 
TRACTS. 
(C)    liloenses   and    Contracta. 

€=»214  (U.S.C.CA.)  The  right  to  forfeit  an  ex- 
clusive selling  license  under  a  patent  for  failure 
to  earn  a  minimum  royalty  held  to  have  been 
annulled  or  waived  by  a  subsequent  contract  be- 
tween the  partiea— Bamett  v.  Q.  &  C.  Co.,  539. 
A  reserved  right  of  forfeiture  of  a  license  un- 
der a  patent  for  breach  of  an  obligation  may  be 
waived  before  breach  by  an  act  or  declaration 
inducing  the  licensee  to  continue  in  the  perform- 
ance of  its  obligations.— Id. 

XII.  INTRINGEMENT. 
(A)  lin&at   Conatltntes   Infrlnflrement. 

^=:»241  (U.S.C.CA.)  Infringement  is  not  avoid- 
ed by  the  fact  that  one  element  of  the  alleged 
infringin&:  machine  performs  an  additional  func- 
tion.—William  R.  Thropp  &  Sons  Co.  v.  De 
Laski  &  Thropp  Circular  Woven  Tire  CJo.,  545. 

(C)   Snlta   In   Bqnity. 

^=:»287  (U.S.C.CA.)  Where  one  defendant  man- 
ufactured infrin^g  articles,  some  of  which 
were  bought  by  its  codefendant,  conducting  an 
independent  business, .  and  resold  at  its  own 
price,  neither  defendant  is  liable  for  the  in- 
mngement  by  the  other.— Underwood  Typewrit- 
er Co.  V.  B.  C  Steams  &  O).,  622. 
<©=>297  (U.S.CCA.)  The  facts  established  dem- 
onstrating that  defendant  made,  used,  and  sold 
vulcanizers,  embodying  the  features  contained 
in  complainant's  patent,  before  complainant  bad 
the  idea,  he  should  not  be  enjoined,  notwith- 
standing the  decree  for  complainant  against  an- 
other in  another  district.- Gilliland  v.  Adamson, 
041. 
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^=»312  (U.S.C.CA,)  President  of  a  corporation 
held  liable  as  a  joint  infringer  under  the  piead- 
inw  and  proof.— Reed  v.  Cropp  Concrete  Ma- 
chinery Co.,  90. 

<8=>3I2  (U.S.C.O.A.)  Evidence  introdoced  hy 
complainant  on  an  accounting  for  profits  in  an 
infringement  suit  held  competent— Western 
Glass  Co.  V.  Schmertx  Wire  Glass  Co.,  486. 

Evidence  held  incompetent  on  an  accounting 
for  profits  in  an  infringement  suit— Id. 
€=>3I2  (U.S.C.C.A.)  Evidence  on  an  account- 
ing held  to  entitle  complainant  to  recover  as 
damages  the  entire  profit  it  would  have  made 
on  a  sale  of  the  patented  in  place  of  the  infring- 
ing stiiicture. — Stockham  v.  Duncan,  496. 
«==>3I8  (U.S.C.C.A.)  Right  of  a  complainant  to 
recover  the  entire  profits  made  by  an  infringer 
from  the  infringing  product  considered.— West- 
em  Glass  Co.  V.  Schmertz  Wire  Glass  Co.,  486. 

Interest  is  not  allowable  on  profits  awarded 
for  infringement  of  a  patent  pnor  to  the  time 
the  amount  has  been  judicially  ascertained.— Id. 

An  infringer  is  entitled  to  deduction  from 
profits  made  by  the  infringement  for  use  of  its 
capital,  including  plant  invested  in  the  business, 
to  the  extent  of  its  actual  employment  in  the 
infringing  operations.— Id. 
<d=»318  (U.S.C.CA.)  Rule  stated  governing 
accounting  for  pronts  for  infringement  of  an 
improvement  patent— Underwood  Typewriter 
Co.  V.  E.  C.  Steams  &  Co.,  622. 
^=»3I9  (U.S.C.C.A.)  Damages  for  infringement 
cannot  be  recovered,  unless  there  is  evidence  to 
establish  a  basis  for  such  recovery.— Underwood 
Typewriter  Co.  v.  E.  C.  Stearns  &  Co.,  622. 

Zm.  DECISIONS  OH  THE  VAIilDITY, 
OOHSTRUCTION.  ANB  IH« 
FRUfGEMEirr  OF  PARTIOU- 
JJkR  PATEirrS. 

<d==>328. 

UNITED  STATES. 

OBIOINAL. 

651,435.  Railway  brake  shoe,  held  not  an- 
ticipated, valid  and  infringed..  638 

657,184.  Coal  washer,  held  not  infringed. .  496 

662,714.  Skirt,  held  not  anticipated,  vaUd, 

and    infringed 278 

808,224.  Process   of   filling   shoe    buttoms, 

held  void  for  lack  of  invention . .  611 

808,227.  Shoe  filUng  apparatus,  held  void 

for  lack  of  invention 611 

817,438.  Regulation  of  fu maces,  held   not 

anticipated,  valid  and  infringed  553 

826,349.  Furnace  regulating  device,  held 
not  anticipated,  valid,  and  in- 
fringed     553 

880,410.  Combined  carton  and  display  de- 
vice, held  not  anticipated,  valid, 
and  infringed. 654 

887,883.  Apparatus  for  the  manufacture  of 
bottle  closures,  held  valid  but 
not  infringed 599 

939,629.  Concrete  mixer,  held  valid  and  in- 
fringed         90 

953,334.  Method  of  operating  compound 
compressed-air  engines,  claims  1 
and  4  held  valid  and  infringed. .  642 

965,152.  Waterproof  leatherboard,  held  val- 
id, but  not  infringed 142 


gJll 


1,011,450.  Tire  wrapping  machine,  Md  not 
anticipated,  valid  and  infring- 
ed   545 

1.019.116.  Eyeglass  mountings,  held  void  for 

lack  of  patentable  inv^ition. .  529 

1.019.117.  Eyeglass  mountings,  held  void  for 

lack  of  patentable  invention. .  529 

1,019,214.  Eyeglass  mountings,  held  void  for 

lack  of  patentable  invention . .  529 

1,040,096.  Eyeglass  mountings,  hdd  void  for 

lack  of  patentable  invention. .  529 

1,091,618.  Change-speed  gearing  for  auto- 
mobiles, held  not  anticipated, 
valid,  and  infringed  as  to 
claims  9  to  12,  inclusive 105 

1,095,406.  Improvement  in  machine  for  ap- 
ilying  bottle  closures,  claim  6 
Id   infringed 198 

BEISSUKD. 

18,466.  Eyeglass  mountings,  held  void  for 

lack  of  patentable  invention 529 

13,579.  Machine  for  making  tie  plugs,  held 

void  for  anticipation 632 

PAYMENT. 

See  Contracts,  4=s>244 ;   Subrogation* 

PENALTIES. 

See  Shipping,  <8=>14. 

PERSONAL  INJURIES. 

See  Admiralty,  ^=»20;  Appeal  and  Error,  ^=> 
206;  Carriers,  €=>320,  347;  Commerc*^  «=> 
57;  Damages,  ^=»172;  Indemnity;  Master 
and  Servant,  <S=>86-288;  Negligence,  <e=>44, 
65:  Pleading,  <8=>64,  236;  Railroads,  «=» 
367-400;    Witnesses,  <&=»330. 

PLEADING. 

See  Appeal  and  Error,  <Ss»959,  1039;  Courts, 
«=>312,  322,  324;  Death,  <8s»57,  77;  Equi- 
ty, «=>274;  Master  and  Servant,  ^=»25S; 
Parties;    Quieting  Titie,  «=»1. 

II.  BEOIiABATIOH.   OOBIPIAPIT,   PB- 
TITION.   OB  STATEMENT. 

^=»64  (U.S.C.C.A.)  Count  of  a  declaration  in 
an  action  against  a  railroad  company  for  death 
of  a  section  foreman  held  not  demurrable,  as 
stating  separate  causes  of  action  or  for  in- 
definiteness. — Southern  Ry.  Ca  v.  Cook,  115. 

V.  DEMURBEB  OB  EXOEPTIOK. 

^s»l94  (U.S.C.C.A.)  Where  all  defenses  in  an 
action  on  a  government  contractor's  surety 
bond  were  properly  allowed  to  be  made  under 
the  three  pleas,  there  was  no  error  in  sustain- 
ing the  demurrers  to  the  special  pleas. — United 
States  V.  Illinois  Surety  Co.,  409. 

VI.   ABIENDEB  AND   8UPPI.EMEMTAL 
PLEADINGS  AND  BEPI.EADEB. 

^==>236  (U.S.C.C.A.)  The  allowance  of  an 
amendment  to  conform  the  pleading  to  the  proof, 
which  did  not  materially  enlarge  the  issue,  is 
within  the  discretion  of  the  court — ^Harris  ▼. 
Egger,  219. 
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^=»236  (U.S.C.C.A.)  Allowance  of  amendment 
to  complaint  rests  in  the  court's  discretion.— 
CJhicago,  St.  P.,  M.  &  O.  Ry.  Co.  v.  Nelson, 
464. 

Allowance  of  amendment  to  complaint  in  ac- 
tion for  death  of  person  struck  by  train  held 
not  abuse  of  discretion.— Id. 

PLEDGES. 

See  Corporations,  ^=»d9,  197,  201,  298,  469. 

^=»56  (U.S.C.C.A.)  A  pledgee  of  corporate 
bonds,  which  in  accordance  with  the  terms  of 
the  pledge  sold  and  bought  them  in,  thereby 
acquired  the  full  title,  with  whatever  rights 
the  pledgor  might  have  against  the  property  of 
the  corporation.— Shafer  v.  Spruks,  526. 

POLICE  POWER. 

See  Master  and  Servant,  ^=»131. 

POSSESSION. 

See  Ejectment,  «=>16. 

PREFERENCES. 

See  Bankraptcy,  «=>165 ;   Receivers. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 


See  Attorney  and   Client; 
428;   Counties,  <d=»114. 


Corporations, 


PRINCIPAL  AND  SURETY. 

See  Bankruptcy,  ^=»273;  Indemnity;  United 
States.  ^=»67. 

II.   NATURE  AND  EXTENT  OF  LIA- 
BILITT  OF  SURETY. 

4=s>73  (U.S.C.C.A.)  The  principal  of  a  surety 
bond  is  not  the  measure  of  liability  thereon. 
The  surety's  failure  to  discharge  its  obligation 
after  demand  or  suit  subjects  it  to  the  payment 
of  interest,  which,  under  Hurd*s  Rev.  St  111. 
1897,  c.  74,  S  2,  is  at  the  rate  of  5  per  cent 
per  annum.— united  States  v.  Illinois  Surety 
Co.,  409. 

m.  DISCHARGE   OF   SURETY. 

«=»I02  (U.S.C.CA.)  Under  Act  Aug.  13,  1894, 
as  amended  by  Act  Feb.  24, 1905,  materialmen's 
assent  to  assignment  of  contractor's  bond  held 
not  to  make  such  material  change  in  the  obliga- 
tion as  would  release  either  the  principal  or 
the  surety  from  liability.— United  States  v.  Illi- 
nois Surety  Co.,  409. 

PRIORITIES. 

See  Bankruptcy,  ^=»346;  Corporations,  ^=» 
480;  Indians,  <S=>16;  Railroads,  ^=»171, 
197 ;  Taxation,  <8=>518. 


PRIVITY. 

See  Trade-Marks  and  Trade-Names,  ^=»96. 

PROCESS. 

See  Appeal  and   E)rror,   $=:»324;    Injunction; 
Judgment,  «=>490. 

PROCESS  PATENTS. 

See  Patents,  ^s»175. 

PROFITS. 

See  Patents,  «=»312,  318. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations,  ^s»448. 

PROOF. 

See  Bankraptcy,  «=9330,  341. 

PROSTITUTION. 

See  Aliens,  ^=s>54. 

PUBLIC  LANDS. 

n.  .SURVEY  AND  DISPOSAL  OF  LANDS 
OF  UNITED   STATES. 

(J)  Fatenta. 

^==>114  (U.S.C.C.A.)  Patent  of  public  lands  to 
railroad,  issued  after  grant  of  the  land  in 
prffisenti,  related  back  to  grant's  date,  validat- 
ing conveyance  by  railroad  before  issuance.-^ 
Bull  V.  Campbell,  47. 

(K)  Remedlea  In  Caaes  of  Fraud,  Miatake, 
or  Tmat. 

«=>I20  (U.S.C.CA.)  Act  March  3,  1891,  §  8. 
held  a  statute  of  limitation  which  did  not  create 
the  right  in  the  United  States  to  maintain  an 
action  to  set  aside  a  patent.— United  States  v. 
Koleno,  178. 

Patents  procured  from  the  United  States  by 
fraud  are  not  void  but  voidable,  and  the  govern- 
ment may  elect  to  rescind  the  patent  or  ratify 
and  sue  for  damages.— Id. 

No  action  lies  by  the  United  States  against 
bona  fide  purchasers  from  a  patentee  for  value 
without  notice  of  fraud.— Id. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Railroads ;  Street  Railroads. 

QUIETING  TITLL 

See  Courts,  «=>312. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

^=»l  (U.S.C.C.A.)  Bill  of  owner  and  mort- 
gagor of  land  conveyed  by  deed  absolute  in  form 
for  an  accounting^  etCy  held  a  bill  to  quiet  title. 
—Power  &  Irrigation  Co.  of  Clear  Lake  v.  Capay 
Ditch  Co..  390. 
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^s»10  (U.S.C.C.A.)  Where  both  plaintiff  and 
defendant  in  a  suit  to  quiet  title  deraigned 
title  from  a  common  grantor,  neither  party 
could  question  such  grantor's  title.~BuU  v. 
Campbell,  47. 
^=»I4  (U.S.G.G.A.)  In    mortgagor's    action    to 

Suiet  title  he  will  be  required  to  pay  a  mortgage 
ebt  where  the  lien  has  become  extinguished  as 
a  condition  of  redeeming,  on  the  ground 
equity  requires  every  one  seeking  equity  to  do 
equity.— Power  &  Irrigation  Co.  of  Clear  Lake 
V.  Capay  Ditch  Co.,  390. 

RAILROADS. 

See  Carriers;  Corporations,  ^=»182,  184; 
Death,  ^=»77;  Master  and  Servant,  ^=»13, 
80.  100,  113.  204,  278,  286.  288;  Recovers, 
<3=»158;    Taxation,  «=>(J08. 

VUL  INDEBTEDNESS,  SEOITBITIES, 

UENS.  AND  M OBTQAQES. 

(A)  Nature  and  Extent  of  lilabllltlea. 

^59171  (U.S.C.C.A.)  A  claim  of  a  creditor  for 
necessary  supplies  furnished  a  railroad  company 
and  used  in  its  operation  is  inferior  in  equity 
to  the  claims  of  bondholders  under  a  prior 
mortgage,  in  the  absence  of  diversion  of  cur- 
rent income  to  the  payment  of  unpreferred 
claims.—Mardn  Metal  Mfg.  Co.  v.  United 
States  &  Mexican  Trust  Co.,  85. 

The  expectation  of  a  claimant,  selling  sup- 
plies to  a  mortgagor  railroad  company  for  its 
operation,  to  be  paid  out  of  its  current  income, 
does  not  give  such  claim  preference  over  claims 
of  bondholders  secured  by  a  prior  mortgage. 
—Id. 

<&=»I73  (U.S.C.C.A.)  A  mortgagee  of  the  prop- 
erty and  income  of  an  operating  railroad  com- 
oany  impliedly  agrees  that  the  current  expenses 
for  six  months  before  the  impounding  of  the 
income  for  its  benefit  will  first  be  paid  out  of 
the  gross  income  of  operation.— Chicago  &  A, 
R.  Co.  V.  United  States  &  Mexican  Trust  Co., 
04. 

(B)  Forecloaare  of  Uena  and  Mortffaves. 

e=s>\97  rU.S.C.C.A.)  Where  the  income  of  a 
railroad  has  been  diverted  from  current  operat- 
ing expenses,  the  court,  on  foreclosure,  may,  to 
the  extent  of  the  diversion,  and  no  more,  re- 
store from  the  proceeds  of  the  corpus  of  the 
mortgaged  property  and  apply  the  amount 
diverted  tojpayment  of  current  expenses.— Chi- 
cago &  A.  It.  Co.  V.  United  States  &  Mexican 
Trust  Co.,  64. 

In  administering  railroad  property  in  a  fore- 
closure suit^  equity  may  prefer  claims  for  cur- 
rent operating  expenses  to  the  claims  of  bond- 
holders in  payment  out  of  the  surplus  income 
to  the  claims  of  mortgage  bondholders  secured 
by  prior  mortgage.— Id. 

IX«   BEOEIVEB8. 

^=»206  (U.S.C.C.A.)  An  order  appointing  the 
receivers  of  a  railroad  company  to  be  receivers 
in  a  foreclosure  suit  under  a  mortgage  given  by 
such  company  does  not  vacate  the  original  ap- 
pointment of  the  receivers.— Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co.,  6. 
€=s>208  (U.S.C.CA.)  Where  the  receivers  of  a 
leased  railroad  do  not  pay  the  stipulated  rent 


therefor,  the  lessor  may  ask  the  coart  that  they 
return  the  property  leased.— Pennsylvania  Steel 
Co.  V.  New  York  City  Ry.  Co.,  6. 
<$=:»209  (U.S.C.C.A.)  That  the  mortgaged  prop- 
erty of  a  railroad  compcmy  was  in  the  hands  of 
a  receiver  before  foreclosure  suit  does  not  of 
itself  impound  the  income  for  the  benefit  of  the 
mortgage  bondholders.— Chicago  &  A.  R.  Co.  v. 
United  States  &  Mexican  Trust  Ca.  64. 

X.  OPEBATION. 

(B)   8tatmtorx»      Mnalolpal»     and      OSelal 
Revolatlona. 

^=»229  (U.S.C.C.A.)  The  federal  Safety  Ap- 
pliance Act,  as  amended  April  14.  1910,  ap- 
plies to  movements  of  cars  with  defective 
couplers  in  commercial  service,  although  the 
carrier  is  ignorant  of  the  defect— Chesapeake 
&  O.  Ry.  Co.  V.  United  States,  439. 

Safety  Appliance  Law,  as  modified  b:r  the  In- 
terstate Commerce  Commission,  requiring  85 
per  cent,  of  cars  in  a  train  to  be  operated  by 
power  brakes,  applies  to  a  train  of  cars  in  trans- 
fer service.— Id. 

(G)  Injuries  to  Persons  on  or  near  Traelcs. 

<S=»367  (U.S.C.C.A.)  Custom  of  a  railroad  com- 
pany to  back  its  trains  without  having  a  rear 
brakeman  held  not  to  excuse  it  from  liability 
for  death  of  a  person  struck  by  a  backing  train. 
—Chicago,  St  P.,  M.  &  O.  Ry.  Co.  vTNelson, 
464. 

<S=>376  (U.S.C.C.A.)  Agreement  between  city 
and  railroad  for  construction  by  city  of  sewer 
under  switch  tracks  held  not  to  relieve  railroad 
from  liability  for  killing  ci^  employ^  working 
on  sewer.— Chicago,  St  F.,  M.  &  O.  Ry.  Co.  v. 
Nelson,  464. 

€=>400  (U.S.C.C.A.)  Proof  held  to  require  sub- 
mission to  jury  of  question  whether  a  railroad 
company,  backing  a  train,  exercised  due  care 
as  to  a  person  on  the  track.— Chicago,  St  P., 
M.  &  O.  Ry.  Co.  V.  Nelson,  464. 

Whether  the  bell  was  ringing  when  a  train 
was  backing  held  properly  submitted  to  jury. 

Whether  a  railway  company,  backing  a  train, 
was  negligent  in  not  keeping  a  lookout,  hdi 
properly  submitted  to  jury.— Id. 

RATE. 

See  Carriers,  ^=»32,  38,  189;   Commerce,  «=> 
92 

RATIFICATION. 

See  Corporations,  ^=»386.  426. 

REAL  ACTIONS. 

See  Appeal  and  Error,  ^=»1058;    Ejectment; 
Quietmg  TiUe. 

REBATES. 

See  Carriers,  ^=»32,  3a 

RECEIVERS. 

See  Appeal   and  Error,   ^=»80;    Bankruptcy, 
^=3>60:     Corp<Hrations.    ^=»560;     R^ilpm«i«; 
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n.  APPOINTBfEKT,    QUAUFIOATION, 
AKD   TEirUBE* 

<8=>47  (U.S.C.CA.)  Order  made  in  the  ap- 
pointment of  receivers,  which  authorized,  but 
did  not  direct,  receivers  to  pay  certain  classes 
of  claims,  held  not  an  adjudication  that  claims 
which  the  receivers  did  not  pay,  were  entitled 
to  preference  over  the  claims  of  prior  mort- 
gagees.—Chicago  &  A.  R.  Co.  V.  United  States 
&  Mexican  Trust  Co.,  64. 

V.  AIXOWAKCE    AND    PAYMENT    OF 
CLAIHS. 

^==>158  (U.S.C.CA.)  Claims  of  a  mortgagee 
railroad  company,  arising  out  of  transporta- 
tion of  freight  bUled  over  its  line  by  the  mort- 
gagor company,  are  not  entitled  to  preference 
over  claims  ot  bondholders  secured  by  prior 
mortgage.— Chicago  &  A.  R.  Co.  v.  United 
States  &  Mexican  Trust  Co.,  64. 

Traffic  balances  are  the  balances  of  moneys 
collected  for  the  transportation  of  passengers 
and  freight,  and  claims  for  balances  for  car 
repairs  do  not  fall  within  that  term.— Id. 

Claims  of  bondholders,  secured  by  the  lien  of 
a  recorded  mortgage  on  the  property  of  a  rail- 
road company,  are  superior  to  claims  of  subse- 
Quent  creditors  for  unpaid  current  expenses, 
though,  when  the  mortgage  was  made  and  re- 
corded, the  railroad  was  not  built,  and  the  mort- 
gage showed  that  it  was  to  raise  the  money  to 
build  it— Id. 

<$=:»158  (U.S.C.C.A.)  Allowed  claim  for  attor- 
ney's services  for  railroad  before  its  receiver- 
ship, while  not  entitled  to  a  preference  over 
bonds,  held  j^ayable  out  of  funds  in  receiver- 
ship not  subject  to  lien  of  mortgage  securing 
bondholders.— Chadbourne  y.  Equitable  Trust 
Co.  of  New  York,  103. 

RECORDS. 

See  Evidence,  ^=»343. 

REFERENCE. 

See  Corporations,  ^=»560. 

REGISTRATION. 

See  Trade-Marks  and  Trade-Names,  ^s»43-45. 

RELEASE. 

See  Death^<S=»25,  57;    Master  and  Servant, 
^=»86,  100. 

RELEVANCY. 

See  Evidence,  ^=»130. 

RES  INTER  ALIOS  ACTA. 

See  Evidence,  ^=»130. 

RES  JUDICATA. 

Se«  Jodgment,  «=»828;  Patents,  «=3ll2. 

RESTRAINT  OF  TRADE. 

See  Monopolies. 


RETIRING  PARTNERS. 

See  Partnership,  «=>232. 

REVENUE. 

See  Internal  Revenue ;   Taxation, 

REVIEW. 

See  Appeal  and  Error. 

REVISION. 

See  Bankruptcy,  ^=»440. 

RISKS. 

See  Master  and  Servant,  «=>203-220,  288. 

RULES  OF  COURT.      , 

See  Appeal  and  Error,  ^s»1195. 

SAFETY  APPLIANCE  ACT. 

See  Bailroads.  «=9229. 

SALES. 

See  Appeal  and  Error,  ^=>80;  Bankruptcy, 
^=>268;  Contracts,  ^=>54;  Corporations, 
<&»184,  244,  313,  560,  584;  Evidence,  <8=5> 
441;  Indians,  €==>38;  Monopolies:  Mort- 
gages, <$=:»516;  Patents,  ^=»2^;  Fledges; 
Vendor  and  Purchaser. 

V.  OPERATION  AND  EFFECT. 

(A)  Transfer  ot  Title  mm  Betireen  Parttes, 

^=:»20l  (U.S.C.CJL)  Where  ordinary  perscmal 
property  is  distinctively  identified  and  sold,  and 
the  purchase  price  paid,  titie  will  pass  without 
delivery.— Harris  v.  Egger,  219. 

VI.  WARRANTIES. 

<g=>273  (U.S.C.CA.)  Where  secondhand  coal 
barges  are  sold,  there  is  no  implied  warranty 
that  they  are  equal  in  quality  to  the  new,  but 
only  that  they  are  reasonably  fit  for  the  purpose 
for  which  they  are  intended.— Marmet  Ck)al  Co. 
V.  People's  Coal  Co.,  402. 

<$=:»285  (U.S.C.CA.)  Under  Gen.  Code  Ohio.  § 
8429,  a  purchaser  has  neither  right  of  action  tor 
breach  of  warranty  in  a  contract  of  sale  nor 
defense  to  an  action  for  the  purchase  price,  un- 
less notice  thereof  is  given  within  reasonable 
time  after  ascertaining  it— Marmet  Coal  Co.  v. 
People's  Coal  Co.,  402. 

While  ordinarily  one  of  fact,  the  question 
whether  notice  of  a  seller's  breach  is  given  with- 
in reasonable  time  is  one  of  law,  where  there 
is  no  room  for  different  inferences.— Id. 
<S==>288  (U.S.C.CA.)  Where  a  buyer,  after  dis- 
covering the  seller's  breach  of  warranty  as  to 
the  seaworthiness  of  coal  barges,  renewed  or 
paid  the  purchase-money  notes,  the  breach  was 
waived.— Marmet  Coal  Co.  v.  People's  Coal  Co.. 
402. 
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Vn.  MMBIIIM  OF  8EXXER. 
(F)  Aetloma  for  l>aiag— « 

^=»384  (n.S.C.C.A.)  The  measure  of  damases 
for  breach  of  contract  of  sale  of  staple  artides 
is  the  difference  between  the  market  and  the 
contract  price,  this  rule  not  applying  to  specially 
manufactured  articles. — Manhattan  City  &  In- 
tfnirban  Ry.  Co.  v.  General  Electric  Co.,  171. 

There  should  be  nothing  punitive  in  damages 
awarded  for  breach  of  a  contract  of  sale.— Id. 

Whether  the  article  is  staple  cannot  be  deter- 
mined wholly  by  the  form  of  the  contract  of 
sale,  for  when  an  article  is  ordered  frequently 
specifications  are  merely  to  identify  the  article 
as  of  a  particular  class.— Id. 

Vm.  REMEDIES  OF  BUTEB. 

a>)  Aotlonfl  and  CoiiBterelalms  for  Breaob 
of  Warranty. 

«cs>437  (U.S.C.C.A.)  Where  the  seller's  false 
statement  as  to  the  age  of  coal  barges  and  as 
to  whether  they  were  made  of  pine  or  hemlock 
were  not  alleged  as  warranties,  no  recovery 
could  be  had  on  that  ground. — ^Marmet  Coal  Co. 
V.  People's  Coal  O).,  402. 
^s>439  (U.S.C.CA.)  A  buyer,  who  claimed  that 
the  seller  breached  a  warranty  as  to  the  sea* 
worthiness  of  coal  barges,  held  to  have  the  bur- 
den of  proving  that  their  unseaworthiness  was 
not  discovered  before  a  given  date.— Marmet 
Coal  Co.  V.  People's  Coal  Co.,  402. 
€=:»441  (U.S.C.CA.)  That,  a  year  after  the  first 
delivery,  coal  barges  were  discovered  to  be  un- 
seaworthv,  it  appearing  that  several  trips  had 
been  made  in  the  interim,  is  not  evidence  that 
they  were  unseaworthy  at  the  time  of  sale.— 
Marmet  Coal  Co.  v.  People's  Coal  Co.,  402. 

In  an  action  for  breach  of  warranty  in  a  sale 
of  coal  barges,  evidence  held  insufficient  to  show 
that  their  unseaworthiness  was  not  discovered 
before  a  certain  date.— Id. 

SELF-DEFENSE. 

See  Homicide,  «=>3(X>. 

SERVANTS. 

See  Master  and  Servant. 

SEVERANCE. 

See  Appeal  and  Error,  ^=»324. 

SHERMAN  ANTI-TRUST  ACT. 

See  Monopolies. 

SHIPPING. 

See  Admiralty;    Collision;    Master  and  Serv- 
ant, <&=»277,  287. 

I.  BEGUULTIOH  IH  GENERAL. 

€=>I4  (U.S.C.CA.}  Rev.  St.  f  4463,  as  amend- 
ed (Comp.  St.  1913,  I  8225),  construed  with  re- 
spect to  the  penalty  for  failure  of  a  steam  ves- 
sel to  have  on  board  the  required  complement  of 
licensed  officers.— United  States  y.  Independent 
Packet  Co.,  477. 


vn.  CARRIAGE    OF    GOODS. 

€=»I21  (U.S.C.C.A.)  A  steamship  held  liable  for 
damage  to  a  shipment  of  hides  from  sea  wat^ 
which  entered  throuprh  holes  in  the  plates  where 
the  onter  ends  of  rivets  were  gone.— The  Citta 
di  Palermo,  285. 

^=»132  (U.S.C.C.A.)  Tba  burden  of  proving  that 
a  defect  in  a  vessel  which  was  the  cause  of  dam- 
age to  cargo  was  latent  and  could  not  have  been 
detected  by  a  careful  inspection  rests  on  the 
claimant.— The  Citta  di  Palermo.  285. 
^=»132  (U.S.C.CA.)  A  finding  that  the  capsis- 
ing  of  a  scow  while  being  loaded  through  chutes 
from  a  steamship  was  due  to  negligent  loading 
and  trimming,  for  which  the  ship  was  responsi- 
ble, held  supported  by  the  evidence.— Hie  Ran- 
dwyk,  480. 

XI.  LIMITATION    OF   OWKER'8    UA- 
BHiITY. 

4=»209  (U.S.CCJIl.)  Damage  claimant,  in  pro- 
ceeding for  limitation  of  liability,  held  entitled 
to  withdraw  claim  on  payment  of  costs  made 
thereon.— The  Titanic,  19. 

SIGNALS. 

See  Master  and  Servant,  ^=»131;    Railroads, 
«&=»3e7,  400. 

SIGNATURES. 

See  Criminal  Law,  ^=»304. 

SPECIFICATIONS. 

See  Patents,  <d=»lOT. 

STATES. 

See  Admiralty,  ^=>21. 

I.  POLITIOAIi  STATUS  AND  REUk- 
TIONS. 

^=»9  (U.S.C.CA.)  Congress  has  power  to  re- 
quire a  territory  to  insert  in  its  Constitution  as 
condition  of  admission  to  statehood,  a  provision 
prohibiting  the  sale  or  manufacture  of  intoxicat- 
ing liquors  in  Indian  territory,  and  their  intro- 
duction from  other  parts  of  the  state. — Ijosj 
Brewing  Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  3. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topica 

STATUTES  CONSTRUED. 

UHlTiai  STATES. 

JUDICIAL/  CODE. 

Act  1911,  March  S,  oh.  231,  S6  8tai.  1087. 

§  24 390,  454 

I  57    367 

I  274a  (added  to  Act  1911,  March  3,  ch. 
231,  by  Act  1915,  March  3,  ch.  90,  38 
Stat.  956) 409.  421 
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Statutes  Coaatmed 


STATUTES  AT  liARGE. 

1884,  July  4,  ch.  180,  §  1.  23  Stat.  94. . . .  154 

1889,  March  2,  ch.  405.  §  17,  25  Stat.  895. .  154 

1890,  July  2,  ch.   647,  26   Stat.   209.... 

146.510,594 

1891,  March  3.  ch.  559.  26  Stat.  10^ 178 

1893,  March    2,    ch.    196,    27    Stat.    531. 
Amended  by  Act  1910,  April  14,  ch.  160, 

f  4,  36  Stat  299 439 

1894,  Aug.  13,  ch.  280,  28  Stat  278. 
Amended  by  Act  1905,  Feb.  24,  ch.  778,  _ 
33  Stat  811 409 

1894,  Aug.  18,  ch.  299,  5  5,  28  Stat  362. .  267 

1897,  Jan.  30,  ch.  109.  29  Stat  506 182 

1898,  July  1.  ch.  541,  $  1  (5),  30  Stat  544  245 
1898,  July  1,  ch.  541.  §  3a  (4),  30  Stat  546. 

Amended  by  Act  1903,  Feb.  5,  ch.  487,  f 

2.  32  Stat  797 245 

1898.  July  1,  ch.  541,  f§  3a(5),  4a,  30  Stat    ^^ 

546,  547 34 

898,  July  1,  ch.  541,  §  C,  r>0  Stat  548. ...     79 

-^ —^    ^8,  30  Stat  549 653 

50h,  30  Stat  558..  421 
60a,  b,  :M)  Stot  562  79 
61,30  SUt  562...  421 
63(1),  :M)  Stat  562  409 

-     139 

188 


898,  July  1,  ch.  541, 

898,  July  1,  ch.  541, 

898,  July  1,  ch.  541,  \ 

898,  July  1,  ch.  541. 

898,  July  1,  ch.  541,  L       , 

898,  July  1,  ch.  541.  §  64a.  30  Stat  563. 

898,  July  1,  ch.  542,  30  Stat.  567. 


902,  June  30,  ch.  1323,  §  16,  32  Stat  503    22 

903,  Feb.  5,  ch.  487,  §  2,  32  Stat  797. . .  245 
.903,  Feb.  19,  ch.  708,  §  1,  32  Stat  847. 

Amended  by  Act  1906,  June  29,  ch.  3591, 

f  2,  34  Stat  587 469 

905,  Feb.  20,  ch.  592,  33  Stat  724 287 

905,  Feb.  24,  ch.  778,  33  Stat  811 409 

906,  April  26,  ch.  1876,  34  Stat  137. .. .  96 
906,  April  26,  ch.  1876,  f  19,  34  Stat  144  188 

^906.  April  26.  ch.  1876,  i  20,  34  Stat.  145  174 
1906,  April  26,  ch.  1876,  f  22,  34  Stat 

148 : 188,  482 

.906,  June  21,  ch.  3504,  34  Stat  325 96 

906,  June  29,  ch.  3591, 12,  34  Stat  587. .  469 

.906,  June  30,  ch.  3935,  34  Stat  816 250 

.907,  Feb.  20,  ch.  1134,  §f  20,  21,  34  Stat 

904    905. 555 

907,*  March  l/  ch.*  21285*  '84  'stat "  i626 ! '. !  174 

907,  March  4,   ch.   2939,   {   2,   34   Stat 
14i6 135,  138 

.908,  April  2.  ch.  123,  f  1,  35  Stat  55. .  477 

908,  April  22,  ch.  149,  35  SUt  65 562 

908,  M!ay  27,  ch.  199,  35  Stat  312 482 

908,  May  27,  ch.  199,  §  2,  35  SUt  312. . .  174 
.908,  May  27,  ch.  199,  I  3,  35  Stat  312. .  96 
.909,  Aug.  5.  ch.  6,  §  38,  36  Stat  112 121 

910,  April  14.  ch.  160,  }  4,  36  Stat  299. .  439 

911,  M!arch  3,   ch.   231,   %  24,  36   Stat. 
1091  390   454 

1911,  March's,* 'ch.*23*l.'8*57l*36 'stat  lioi  367 
1911,  March  3,  ch.  231  (S  274a  added  by 
Act    1915,    March   3,   ch.    90,   38    Stat 
956)    409,  421 

1914,  Oct  15,  ch.  323,  38  Stat  730 594 

1915,  March  3,  ch.  90,  38  Stat  956 

337,  409,  421 

REVISED  STATUTES. 

1701    409 

§5  863,  865 37 

I  1005 330 

i  2138 154 


I  4463.     Amended  by  Act  1908,.  April  2, 

ch.  123,  f  1.  35  Stat  55 477 

f  4499 477 

COMPILED  STATUTES  1913. 

8  534 250 

991  454 

i  1039  367 

I  1472,  1474 37 

1669  412 

f  4136  154 

I  4269,  4270 555 

5114  178 

6300  121 

6923 409 

|§  8225,  8275 477 

8597  469 

5  8605-^12,  8621 439 

I  8657-8665  562 

8678 135,  138 

§  9485-9516  287 

I  95S5  245 

f  9587 34,  245 


9588 
9590 
9592 
9634 
9644 
9645 
9647 
9648 
9973 


OAUFOBNIA. 

CIVIL  OODBw 


1361a  
I  1688,  1689, 
f  2888,  2911, 


1691. 
2924.. 


34 
79 
653 
421 
79 
421 
409 
139 
267 


34 
454 
390 


CODE  OF  CIVIL  PROCEDURE. 
ff  337,  744 390 

COLORADO. 

MILLS*  ANNOTATED  STATUTES  1891. 
5  1509    131 

nxnfois. 

KURD'S  REVISED  STATUTES  1897. 
CSl  74,  f  2 409 

IOWA. 

CODE  SUPPLEMENT  1907. 
§§2972-2978    79 

XEITTUOKY. 

STATUTES   1915. 
483,2516,  2544_._...^....^^ 367 


I,  subeecs.  52,  184,  190. 
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MONTANA. 

REVISED  CODES, 
i  64&4    256 

KEW   JERSEY. 

LAWS. 

1890,  p.   38 202 

1896,  p.   2t)8 146 

1903,  p.  r..S7 202 

1904,  p.   l!r>0 204 

1912,  p.  377 202 

NEW  YORK. 

CONSTITUTION. 
Art  8,  I  8 121 

CONSOLIDATED  LAWS. 

Oh.  11    71 

Ch.  29    121 

LAWS. 
1906,  ch.   646 71 

NORTH  DAKOTA. 

CIVIL  CODE  1877. 


§  638 


47 


OHIO. 

GENERAL  CODE. 
If  8892,  8429 402 

OKLAHOMA. 

REVISED   LAWS  1910. 


99    vFvrx,     9*jv^f     i-xvriF,     i-x^v ••••••. 

OREGON. 

LAWS. 
1911,  p.   16 

....  837 

PENNSYLVANIA.     • 

LAWS. 
1893,  p.   52 

. . . .     37 

1911,  p.  764,  art.  4,  J  8 

....  579 

SOUTH  CAROLINA. 

CONSTITUTION. 
Art  9, 110 313 

CIVIL  CODE  1912. 
§§  2799.  2851 313 

TENNESSEE. 

SHANNON'S  CODE. 
§  2066 219 


TEXAS. 

GAMMEL'S    LAWS. 

Volume  2. 
Pages  632,  922 264 

Volume  4. 
Page  1437   264 


1907,  ch.    165. 


LAWS. 


Art  12,  S  6. 


WASHINGTON. 

CONSTITUTION. 


26J 


230 


STAY. 

See  limitetlon  of  Actions.  ^=»104^. 

STEAMSHIPS. 

See  Shipping,  ^=»14. 

STOCK. 

See  Corporations,  ^=»99, 197,  201 ;   Joint-Stock 
Companies. 

STOCKHOLDERS. 

See    Corporations.    «==>182-244;      Joint-Stock 
Companies. 

STREET  RAILROADS. 

I.  ESTABUSHMENT,  OONSTBUG> 
TION.   AND   MAINTENANCE. 

^=»49  (U.S.C.C.A.)  In  determining  the  deprech 
ation  of  street  railroad  motors  upon  a  termina- 
tion of  the  lease  thereof,  deduction  should  bt 
made  on  depreciated  value  each  year,  and  not 
on  original  price.— Pennsylvania  Steel  Co.  t. 
New  York  City  Ry.  Co..  6. 

SUBROGATION. 

See  Action,  4=s>23;   Bankruptcy,  ^s»273. 

^=»ll  (U.S.C.CA.)  A  bank,  which  received  i 
note  made  by  defendants,  from  its  cashier,  wbi 
had  used  its  funds  in  paying  an  obligation  d« 
another  institution  to  which  he  had  pled)^ 
the  note,  held  not  subrogated  to  that  institi- 
tion*s  rights  ot,  the  note.— Pensacola  State  Baak 
V.  Thornberry;  367. 

SUBSTITUTION. 

See  Attorney  and  Client.  ^=»75. 

SUPERSEDEAS. 

See  Appeal  and  Error.  ^=>1237. 

SURETYSHIP. 

See  Principal  and  Surety. 

SWITCHMEN. 

See  Master  and  Servant,  ^=>13. 
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TAXATION. 

See  Bankrnptcy,   «=»346;    Internal  Bevenue. 
VI.   IJEN  AND   PRIOBITY. 

<8=»510  (U.S.C.C.A.)  Tax  liens  for  general  and 
local  taxes,  which,  by  Rev.  Laws  Okl.  1910, 
f  §  634,  7391,  7^,  7415,  are  made  perpetual 
liens,  are  paramount  to  an  antedated  mortgage 
lien.— Delahunt  v.  Oklahama  County,  139. 

Vm.   COIXEOTION   ANB  ENFOBOE- 

MENT  AGAIK 8T  PERSONS  OB 

PERSONAI.  PROPEBTY. 

<C)  Remedies  for  UTronflrfal  Bnforcement. 

«=»608  (D.S.C.CA.)  That  the  state  board  of 
equalization  has  violated  its  duty  in  denying 
the  petition  of  a  railway  company  to  review 
an  assessment  without  hearing  does  not  entitle 
the  carrier  to  relief  in  equity,  in  the  absence 
of  prejudice.— Atchison.  T.  &  S.  F.  Ry.  Co.  v. 
Board  of  Cwn'rs  of  Douglas  County,  Colo,,  100. 

TELEGRAPHS    AND    TELEPHONEa 

See  Master  and  Servant,  ^=»13. 

TENANCY  IN  COMMON. 

See  Homestead. 

THREATS. 

See  Homicide,  <8=>190. 

TIME. 

See  Appeal  and  Error.  <S=>272.  273;  Bank- 
ruptcy, ^=>177;  Courts,  <g=5>405;  Criminal 
Law,  ^=»999. 

TITLE. 

See  Equity,  ^=»274;  Estoppel;  Quieting  Title ; 
Sales.  <Ss»201. 

TORTS. 

See  Admiralty,  ^=»18-21;  Collision;  Fraud; 
Negligence. 

TOWERMEN. 

See  Master  and  Servant,  ^=»13. 

TRADE-MARKS  AND  TRADE-NAMES. 

I.  BIABKS  AND  NAMES  SUBJECTS  OF 
OWNERSHIP. 

^=»3  (U.S.C.C.A.)  Registration  of  the  words 
"Old  Crow'*  as  a  trade-mark  in  connection 
with  whisky  held  valid  under  the  act  of  1905. 
— W.  A.  Gaines  &  Co.  v.  Rock  Spring  Distilling 
Co.,  287. 

n.   TITLE,  CONVEYANCES,  AND  CON- 
TRACTS. 

^=926  (U.S.O.C.A.)  One  adopting  a  trade-mark 
held  required  to  bring  it  to  the  attention  of  the 
public,  and  thereby  prevent  others  from  adopt- 
ing it.— Theodore  Kectanus  Co.  v.  United  Drug 
Co..  301. 


«=»3I  (U.S.C.C.A.)  Under  the  common-law 
rule  and  the  statute  for  the  registration  of 
trade-marks,  a  trade-mark  on  whisky  applies 
both  to  straight  and  blended  whiskies.— W.  A. 
Gaines  &  Co.  v.  Rock  Spring  Distilling  Co., 
287. 

^==>3I  (U.S.C.CA.)  A  property  right  inhering 
in  a  trade-mark  is  perfected  by  its  adoption,  or 
adoption  and  use,  and  a  later  appropriator  is 
a  trespasser,  though  the  prior  claimant  had 
not  extended  his  trade  into  the  territory  of 
the  later  appropriator.— Theodore  Rectanus  Co. 
V.  United  Drug  Co.,  301. 

m.   BEQISTRATION.  BEGUULTION, 
AND   OFFENSES. 

^=»43  (U.S.C.C.A.)  Where  one  had  only  a  de- 
fensive right  to  use  a  trade-mark  as  against 
injunctive  relief  by  another,  the  latter  could 
register  the  trade-mark  under  the  act  of  1905.— 
W.  A.  Gaines  &  Co.  v.  Rock  Spring  Distilling 
Co.,  287. 

A  registration  under  the  act  of  1905  of  the 
words  **OId  Crow"  as  a  trade-mark  for  straight 
whisky  lield  not  fraudulent,  though  another  had 
the  right  to  use  the  words  on  blended  whisky. 
-Id. 

^=»44  (U.S.C.CA.)  A  registration  under  the 
act  of  1905  of  the  words  "Old  Crow"  as  a  trade- 
mark for  whisky  field  not  fraudulently  obtained. 
— W.  A.  Gaines  &  Co.  v.  Rock  Spring  DistiUing 
Co.,  287. 

A  registration  under  the  act  of  1905  of  a 
trade-mark  for  straight  whisky  Tield  not  fraud- 
ulent because  of  failure  to  give  notice  to  one  en- 
titled to  use  the  words  on  blended  whisky.- Id. 
<5=5>45  (U.S.C.C.A.)  Rights  acquired  by  use  of 
descriptive  words  as  a  trade-mark  for  more 
than  10  years  before  1905  are  perfected  by  reg- 
istration under  the  act  of  1905.— W.  A.  Gaines 
&  Co.  V.  Rock  Spring  Distilling  Co.,  287. 
^=»45  (U.S.C.CA.)  Effect  of  registration  of  a 
trade-mark  under  the  law  of  a  state  is  confined 
to  that  state.— Theodore  Rectanus  Co.  v.  United 
Drug  Co..  301. 

Registration  under  the  federal  Trade-Mark 
Act  is  not  actual  or  constructive  notice,  though 
it  tends  to  give  notice.— Id. 

nr.  INFRINGEMENT  AND  UNFAIB 
COMPETITION. 

(A)  HVhat  Constitutes  Infringement. 

^=»63  (U.S.C.CA.)  Complainant,  having  a  reg- 
istered trade-mark,  **Rex,"  applied  to  a  medicine 
useful  for  dyspepsia  and  other  disorders,  h^ld 
not  entitled  to  enjoin  defendant  from  using  on 
his  blood  purifier  the  word  "Rex"  as  his  trade- 
mark.—Theodore  Rectanus  Co.  v.  United  Drug 

Co.,  301. 

(O  Aotlons. 

^=»84  (U.S.C.CA.)  A  registration  under  the 
act  of  1905  of  a  word  as  a  trade-mark  does 
not  impair  any  defense  available  to  one  if 
there  had  been  no  registration.— W.  A.  Gaines 
&  Co.  V.  Rock  Spring  Distilling  Co.,  287. 
«@=s>85  (U.S.C.CA.)  A  trade-mark,  attached  to 
a  medicinal  preparation  which  may  do  some 
good  as  advertised,  is  not  invalid  because  the 
preparation    is    harmful    when    an    excessive 
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amount  is   taken.— Theodore   Rectanua   Co.   ▼. 
United  Drug  Ck).,  301. 

<S=>86  (U.S.C.C.A.)  The  first  appropriator  of  a 
trade-mark  may,  by  laches  or  estoppel,  lose 
its  right  to  restrain  a  later  user.— W.  A.  Uaines 
&  Co.  V.  Rock  Spring  Distilling  Co..  287. 
^fi=>B6  (U.S.C.C.A.)  Injunction  against  future 
trade-mark  infringement  will  not  be  denied  be- 
cause of  the  mere  laches  of  complainant,  not 
constituting  an  estoppel— Theodore  Rectanus 
Co.  V.  United  Drug  Co..  301. 
e=>87  (U.S.C.C.A.)  Estoppel  held  to  defeat  in- 
junctive relief  against  one  using  a  trade-mark. 
—Theodore  Rectanus  Co.  ▼.  United  Drug  Co., 
301. 

(&=>9S  (U.S.C.C.A.)  In  suit  for  infringing  trade- 
mark, there  is  no  presumption  of  validity  to  be 
overcome,  and  testimony  of  unaided  recollec- 
tions of  a  witness  of  dates  40  years  old  cannot 
be  accepted.— W.  A.  Gaines  &  Co.  ▼.  Rock 
Spring  Distilling  Co..  287. 
<8=>96  (U.S.C.C.A.)  Defendants,  bottling  whis- 
ky  under  contract  with  the  claimant  of  a  brand 
and  indemnified  by  him.  held  entitled  to  set  up  a 
judgment  in  a  prior  suit  between  complainant 
and  claimant  over  the  right  to  use  the  brand 
as  against  an  objection  of  want  of  privity.— 
W.  A.  Gaines  &  Co.  v.  Rock  Spring  Distilling 
Co.,  287. 

«=>97  (U.S.C.C.A.)  The  court,  in  suit  to  re- 
strain infringement  of  a  registered  trade-mark 
for  straight  whisky,  having  jurisdiction  because 
of  registration,  will  enjoin  defendants  from  us- 
ing the  trade-mark  for  straight  whisky  not  made 
by  complainant.— W.  A.  Gaines  &  Co.  v.  Rock 
Spring  Distilling  Co..  287. 
<S=»IOO  (U.S.C.C.A.)  In  suit  for  infringing  right 
to  use  words  as  applied  to  a  product,  defendants 
held  to  abandon  any  claim  to  relief  on  the  theory 
that  they  had  a  trade-mark.— W.  A.  Gaines  & 
Co.  V.  Rock  Spring  Distilling  Co.,  287. 

V.   TRADE-MABK8  AND  TRADB- 
NAMES  ADJUDICATED. 

"Old   Crow."— W.  A.   Gaines  &   Co.   t.   Rock 

Spring  Distilling  Co.,  287. 
'*Rex."— Theodore  Rectanus  Co.  v.  United  Drug 

Co.,  301. 

TRANSFERS. 

See  Bankruptcy,  ^=»177-186;  Bills  and  Notes. 
<©=>333. 

TRESPASS. 

See  Trade-Marks  and  Trade-Names,  ^=»31. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment 

TRIAL 

See  Appeal  and  Error.  «=>272-274.  1068 ;  Car- 
riers, ^=>38;  CJontracts,  ^==>248;  Criminal 
Law.  <8=>730-829;  Death,  <&=;>104;  Eject- 
ment, ^=»106,  109;  Homicide.  <S=»300;  In- 
demnity, ^=»15:  Master  and  Servant,  ^=» 
284-288;  Negligence,  <S=»136;  Railroads- 
<8=>400 ;  Shipping.  <®=»132 ;  Vendor  and  Pur- 
chaser. C=>244;    Witnesses,  ^=»317. 


IV.  REOEPnON  OF  EVIDENOB. 

(A)  iBtrodnctloB,  Offer,  and  AdmiMlom  of 
Bvldenee  In  Geneml. 

«=3>40  (U.S.C.C.A.)  Where  a  deposition  is  ad- 
missible, it  is  proper  to  permit  one  counsel  to 
stand  at  the  bar  and  read  questions,  and  the 
other  counsel  to  sit  in  the  witness  chair  and 
read  answers.— Vagaszki  v.  Consolidation  Coai 
Co.,  37. 

^=^48  (U.S.C.CJL)  In  an  action  on  a  note, 
where  only  one  of  the  defendants  was  preclud- 
ed from  urging  want  of  consideration,  evidence 
of  want  of  consideration  was  properly  receiy- 
ed.— Pensacola  State  Bank  v.  Thomberry.  367. 

VH.   INSTRUCTIONS  TO  JURY. 

(F)   Objections  and  Bxeeptlona. 

<S=>284  (U.S.C.CA.)  Where  the  court  in  its 
charge  assumed  that  a  certain  fact  was  con- 
ceded by  a  party,  a  failure  of  such  j^arty  to  ob- 
ject or  except  at  the  time  is  a  waiver  of  any 
objection.— Barnes  &  Tucker  Coal  Co.  ▼.  Voear, 
570. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  ^=>315. 

TRUST  DEEDS. 

See  Ciorporations,  «=»469,  480. 

TRUSTS. 

See  Corporations,  4=»209 ;  Monopolies ;  Mort- 
gages. 

I.  CREATION,  EXISTENCE,  AND  VA- 

UDIT7. 

(O  Conatraotlve  Trnsts« 

^=»102  (U.S.C.C.A.}  A  bank,  whose  cashier  us- 
ed its  funds  in  paying  another  institution  from 
which  he  had  borrowed  money,  and  delivered  a 
note  made  by  defendants  as  collateral,  held  to 
have  no  equitable  lien  on  the  note  on  the  theory 
of  resulting  trust ;  the  cashier  having  no  rights 
therein.— Fensacola  State  Bank  v.  Thomberiyt 
367. 

ULTRA  VIRES. 

See  Corporaticms,  4=»386. 

UNITED  STATES. 

See  Indians;  Limitation  of  Actions,  ^=»11; 
Public  Lands;  States;  Trade-Marks  and 
Trade-Names. 

II.  PROPERTY,  CONTRACTS,  AND 
TiTABTTilTIES. 

«&=»67  (U.S.C.CA.)  Under  Act  Aug.  13,  1894. 
as  amended  by  Act  Feb.  24,  1905,  claimants 
furnishing  labor  and  material  to  original  con- 
tractor, or  to  his' assignee,  held  entitled  to  the 
benefit  of  the  contractor's  bond,— United  States 
V.  Illinois  Surety  Co.,  409. 

Where  a  government  contractor's  assignment 
did  not  damage  the  surety  on  his  bond,  no 
creditor  of  the  contractor  was  estopped  from  as- 
serting his  rights  against  the  surety.-— Id. 

Creditors,  who  had  furnished  labor  or  materi- 
al  to  government  contractor  on    the  liability 
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of  the  contractor  and  his  surety,  held  also  to 
haye  claim  against  the  bankrupt  estates  of  the 
contractor  and  his  assignee.— Id. 

Under  such  act  giving  laborers,  etc..  an  ac- 
tion on  contractor's  bond,  complete  performance 
and  settlement  was  made  when  the  contractor 
and  the  goyemment  finally  settled  their  ac- 
counts, though  part  of  the  balance  was  withheld 
to  secure  the  contractor's  covenant  to  repair. 
-Id. 

Where  the  amount  of  claims  under  a  govern- 
ment contractor's  surety  bond  was  liquidated, 
interest  was  properly  allowed  from  the  com- 
mencement of  the  suit.— Id. 

Under  such  act,  claim  of  equipment  company 
under  its  contract  with  government  contractor 
held  allowable  as  for  labor  and  material  fur- 
nished in  the  prosecution  of  the  contract  work. 
-Id. 

«=»7I  (U.S.C.C.A.)  Without  the  government's 
consent,  no  new  principal  can  be  forced  into  a 
contract  between  a  contractor  and  the  govern- 
ment for  the  performance  of  government  work. 
—United  Stetes  v.  IlUnois  Surety  Co^  409. 

USURY. 

I.  USURIOUS  OONTBAOTS  ANB 

TBAKSAOTIOlfS. 

(A)   Nature  and  VaUdlty. 

«d=s>32  (U.S.C.CA.)  Provision  in  lease  of  ma- 
chinery for  discount  from  royalty  if  paid  by  a 
stated  time  construed,  and  held  not  a  provision 
for  a  penalty,  but  an  allowance  for  payment 
before  maturity,  and  valid.— In  re  Desnoyers 
Shoe  Co.,  570. 

UTILITY. 

See  Patents,  «=»35. 

VENDOR  AND  PURCHASER. 

See  Mortgages,  <9=»27,  427,  497,  616;  PubUc 
Lands,  «=»114;    Sales. 

V.  BIGHTS  AND  UABUJTIES  OF 

PARTIES. 

(C)  Bona  Fide  Piuroliasers. 

^=»242  (U.S.C.CA.)  Burden  of  proving  that 
the  grantee  in  a  deed  to  one  under  whom  plain- 
tilf  claimed  had  notice  of  a  prior  conveyance  bv 
Lis  grantor  was  on  defendants.— Houston  Oil 
Co.  of  Texas  v.  Goodrich,  264. 
€=»244  (U.S.C.CA.)  Evidence  held  to  support 
a  finding  that  a  defendant  took  a  quitclaim 
deed  to  land  with  notice  of  an  outstanding  un- 
recorded deed  to  a  part  thereof,  and  took  sub- 
ject to  the  same.— York  v.  Hargreaves,  566. 

VENUL 

See  Courts,  ^=»269. 

WAIVER. 

See  Equity.  «=»42;  Fraud.  ^s»85,  88;  Mu- 
nicipal Corporations,  ^=»365;  Patents,  ^s» 
214;    Sales,  «=>288;    Trial,  «&=»284. 


WARRANTY. 

See  Sales.  «=»27d-288.  487--141. 

WATERS  AND  WATER  COURSES. 

See   Judgment.    ^=>828;     Municipal    Corpora- 
tions, ^=»352 ;   Navigable  Waters. 

WHARVES. 

See  Master  and   Servant,   ^=»182,  277.   284; 
Negligence,  ^c»44. 

WITNESSES. 

See  Criminal  Law;   Depositions;   Evidence. 

m.  EXAMTTfATIOy. 

(B)   Cross-ESxamlsation  and  Re-Bxamlna- 
tlon. 

^=»269  (U.S.C.CA.)  The  rule  requiring  cross- 
examination  to  be  confined  to  the  subjects  of  the 
direct  examination  does  not  limit  the  cross-ex- 
amination to  the  specific  details  inquired  of  in 
chief.— Commercial  State  Bank  v.  Moore,  573. 
Cross-examination  of  a  witness  held  compe- 
tent and  relevant.— Id. 

nr.  OBEDIBIIiITT.    IMPEACHMENT» 

OONTRADIOTION.  AND  OOB- 

BOBORATION. 

(A)  la  General. 

^=»317  (U.S.C.CjIl.)  If  the  jury  beUeve  that  a 
witness  has  willfully  and  knowingly  given  false 
testimony,  they  are  not  required  to  reject  his  en- 
tire testimony,  and,  notwithstanding  corrobo- 
ration, they  may  reject  his  entire  testimony.— 
Shecil  V.  United  States,  182. 
^=»330  (U.S.C.CA.)  In  an  action  by  an  injur- 
ed passenger,  where  the  engineer  testified  that 
the  track  was  about  perfect,  so  trains  could 
run  80  or  90  miles  an  hour  with  safety,  he 
may  be  cross-examined  as  to  numerous  derail- 
ments in  that  vicinity,  to  test  his  testimony 
concerning  the  roadbed.— Delano  v.  Peirce,  98. 

WORDS  AND  PHRASES. 

"Allotment."— Estes  v.  United  States,  102. 
"Chose  in  action."— Power  &  Irrigation  Co.  of 

Clear  Lake  v.  Bank  of  Woodland,  454. 
"Corporation."— Roberts  v.  Anderson.  121. 
"Due."— In  re  Desnoyers  Shoe  Co.,  570. 
"Equivalent."— Stockham  v.  Duncan,  496. 
"Express  warranty."— Marmet  Coal  Co.  v.  Peo- 
ple's Coal  Co..  402. 
"Extra  work."— Atlantic  C^ty  v.  Warren  Bros. 

Co.,  202. 
"Falsus  in  uno,  falsus  in  omnibus."- Shecil  v. 

United  States,  182. 
"Final  decree."— Stokes  v.  WilUams,  146. 
"Fixed  liability  evidenced  by  an  instrument  in 

writing,    absolutely    owing."— United    States 

V.  Illinois  Surety  Co..  409. 
"Holder  in  due  course."- Pensacola  State  Bank 

V.  Thomberry,  367. 
"Insolvent."— Maplecroft  Mills  v.   Childs.  245. 
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"Jobber."— Great  Atlantic  &  Pacific  Tea  CJo.  v. 

Cream  of  Wheat  Ck>.,  594. 
"limitation."— United  States  v.  CJook,  22. 
"Mortgage."— Power  &  Irrigation  Co.  of  Clear 

Lake  v.  Capay  Ditch  Co.,  390. 
"Negotiable  promisaory  note."— Peneacola  State 

Bank  v.  Thombenr,  367. 
"Novation."— United   Statee  ▼.   Illinois  Surety 

Co.,  409. 
"Operator,  train  dispatcher,  or  other  employ^." 

—Chicago,   R.   I.  &  P.   Ry.   Co.   v.   United 

States,  135. 
"Retailer."— Great  Atlantic  &  Pacific  Tea  Co. 

V.  Cream  of  Wheat  Co.,  594. 
"Settlement  thereof."— United  States  v.  Illinois 

Surety  Co.,  409. 


**Towermen."— Chicago   &  N.   W.   Ry.   Ca   ▼. 

United  States,  1^. 
"Traffic   balances."— Caiicago   &    A.   R.   Co.  v. 

United  States  &  Mexican  Trust  Co.,  64. 
"Voidable  preference."— Sieg  v.  Greene,  79. 
"Wholesaler."— Great   Atlantic   &    Pacific  Tea 

Ca  T.  Cream  of  Wheat  Co.,  594. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Habeas  Corpus;   Injunction. 
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